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I. INTRODUCTION 

Appellant Evergreen Freedom Foundation (Foundation) asks this 

court to impose sanctions against Respondent, Washington State 

Department of Transportation (WSDOT), under our State's Public 

Records Act (PRA) for refusing to release confidential drug and alcohol 

test results obtained by the Washington State Ferries Division (WSF)l 

while performing United States Coast Guard (USCG) required employee 

chemical testing. 

The USCG has broad congressional authority to regulate maritime 

safety, including authority to adopt rules governing investigation of 

marine casualties; for operating a vessel while under the influence of 

alcohol or dangerous drugs; and for mandatory chemical testing by marine 

employers. 

USCG regulations require marine employers to determine if there 

is any evidence of drug or alcohol use by any of their employees directly 

involved in a serious marine incident. The drug and alcohol test results 

sought by the Foundation in this case are those obtained from WSF 

employees by the WSF in its capacity as a marine employer following a 

collision of a state ferry with the Coleman Dock in Seattle in the summer 

of2009. 

1 The Washington State Ferries (WSF) is a division of the Washington State Department 
of Transportation (WSDOT). 
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The drug and alcohol testing procedures that prohibit an employer 

from releasing employee test results were initially adopted by the United 

States Department of Transportation (USDOT) to apply to certain federal 

agencies under the USDOT. The USCG is a separate agency from the 

USDOT, but independently adopted the USDOT testing procedures in 

49 C.F.R. pt. 40, including the confidentiality provision in 49 C.F.R. 

§ 40.321, to apply to marine employers pursuant to the USCG's separate 

Congressional scheme. 

The WSF withheld individual drug and alcohol test results from 

the documents released to the Foundation to avoid violating 49 C.F.R. § 

40.321 which provides as follows: 

Except as otherwise provided in this subpart, as a service 
agent or employer participating in the DOT drug or alcohol 
testing process, you are prohibited from releasing 
individual test results or medical infonnation about an 
employee to third parties without the employee's specific 
written consent. 

As a valid federal regulation, 49 C.F.R. § 40.321 is incorporated 

into our State's PRA under the "other statute" exemption III 

RCW 42.56.070(1). In the alternative, the state law requirements to 

release drug and alcohol test results under the PRA are in direct conflict 

with the prohibition in 49 C.F .R. § 40.321 resulting in federal preemption. 
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II. STATEMENT OF THE ISSUES 

Whether our State's PRA requires the WSDOT to disclose 

confidential drug and alcohol test results when to do so would violate 

federal law? 

III. STATEMENT OF THE CASE 

A. Factual Background 

On August 30, 2009, the Washington state ferry, M!V Wenatchee, 

impacted the Coleman Dock at Pier 52 in Seattle with enough force to 

cause moderate damage to both dock and vessel. Clerk's Papers (CP) at 

92. As a marine employer subject to USCG regulations, WSF initiated 

mandatory chemical testing of the employees directly involved. CP at 92-

93. Drug and alcohol test results were documented on the appropriate 

USCG and USDOT forms in accordance with USCG regulations. CP at 

92. The Foundation made two separate public records requests for records 

related to the ferry collision, resulting in the release of the 10 test-related 

form documents that are at issue in this case with drug and alcohol test 
f 

results redacted from those forms. CP at 74-76. 

B. First Records Request (PDR-09-0968) 

The WSDOT received the Foundation's first public records request 

on August 31, 2009. CP at 74. The WSDOT acknowledged the request 

within five days on September 1, 2009, and assigned it matter number 

PDR-09-0968 (the Foundation's First Request). The WSDOT identified 
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potentially responSIve records and reviewed them for confidential or 

otherwise exempt information with assistance of legal counsel prior to 

release to the Foundation on November 9, 2009. CP at 74-75. 

Among the numerous records produced in response to the 

Foundation's First Request was a copy of USCG form 2692B (USCG 

2692B) used by marine employers when reporting drug and alcohol test 

results after a serious marine incident. 46 C.F.R. § 4.06-60 (2010). The 

USCG 2692B was redacted in accordance with the WSDOT's 

understanding of USCG requirements before releasing it. 2 (USCG 2692B 

as initially redacted and produced on November 9, 2009 is CP at 14, and is 

also attached hereto as Appendix A-I.) 

The Foundation objected to the redactions to USCG 2692B by 

letter which the WSDOT received on November 19,2009. CP at 75. The 

WSDOT again consulted with legal counsel and notified the Foundation of 

its decision not to release the redacted information by letter on November 

24,2009. CP at 75; CP at 34-35. 

On December 2, 2009, pursuant to RCW 42.56.530, the 

Foundation asked the Office of the Attorney General to review the 

WSDOT's redactions to USCG 2692B. CP at 33. 

2 Pursuant to RCW 42.56.210(3), WSDOT sent the Foundation a denial letter and 
exemption log to explain the redactions to the USCG 2692B, including legal citation and 
explanation for withholding the redacted information on November 5, 2009. CP at 15-17. 
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Sometime in January of 2010, the WSDOT learned that an inquiry 

had been made to the USCG, and that the USCG had confirnled drug and 

alcohol test information had to be redacted from USCG 2692B prior to 

release to the public. CP at 76. Nevertheless, after further consuJtation 

and additional advice from WSDOT's legal counsel, WSDOT elected to 

revisit and revise the specific information withheld. CP at 76. 

On February 5, 2010, WSDOT released a revised version of the 

USCG 2692B. Redactions related to the type of tissue or urine sample 

that was provided and how soon after the incident those samples were 

provided were removed. Redactions to the alcohol test results remained. 

CP at 76, 79. (The corrected USCG 2692B form as released on February 

5,2010 is attached as Appendix B-1.) 

WSDOT now concedes that its initial reactions to USCG 2692B 

released November 9, 2009, while made in good faith and on advice of 

counsel, nevertheless included drug and alcohol related information that is 

neither a test result nor medical information as that term is used in 

49 C.F.R. § 40.321, and therefore were overbroad. That error was 

corrected, however, on February 5, 2010. 

On March 22, 2010, Steve Dietrich, Senior Counsel in the Office 

of the Attorney General informed the Foundation that WSDOT's decision 

to withhold drug and alcohol test results was proper under the PRA, as 

required by federal regulations. CP at 36-41. 
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c. Second Records Request (PDR-09-1322) 

Meanwhile, on November 19,2009, the Foundation made a second 

request for records which WSF identified as PDR-09-1322 (the 

Foundation's Second Request). CP at 75-76. WSDOT responded to the 

Foundation's Second Request on December 22,2009. CP at 76. Records 

released on December 22, 2009, included the same USCG 2692B form 

that had already been provided to the Foundation in response to its first 

request with the same information redacted as described above. 

(Appendix A-I and B-1). Additionally, WSF released seven USDOT 

alcohol test forms and two pages from HealthForce Partners containing 

drug and alcohol test-related information acquired by WSF as part of the 

USCG's post-incident investigation. The initial redactions to these 

records were similar to the initial redactions made to USCG 2692B. CP at 

76; CP at 19-28. (These 10 forms as originally redacted are attached as 

Appendix A 1-10.) 

Unlike what occurred in the Foundation's First Records Request, 

the Foundation did not object or otherwise ask WSDOT to reconsider the 

redactions made to the 10 forms released in response to the Foundation's 

Second Request. Nor did the Foundation seek review by the Office of 

Attorney General prior to filing suit. While all of the redactions addressed 

information that appeared to be either test results or medical information, 

which WSF understood to be confidential under 49 C.F.R. § 40.321, 
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WSDOT now concedes some of the initial redactions of records made in 

response to the Foundation's Second Request were overbroad. Although 

upheld by the superior court, WSDOT removed the overbroad redactions 

and produced the records in their corrected form to the Foundation on 

September 30, 2010. (These 10 forms as corrected and attached as 

Appendix B 2-10 are not part of the record. They are the subject of 

WSDOT's Motion to Supplement the Record filed with this court along 

with Respondent's response brief.) 

D. Procedural History 

The Foundation brought this action in Thurston County Superior 

Court on April 16, 2010. The case was argued on cross-motions for 

summary judgment before the Honorable Judge Paula Casey on July 23, 

2010. On August 20, 2010, Judge Casey denied the Foundation's motion 

for summary judgment and granted summary judgment in favor of 

WSDOT, holding that 49 C.F.R. § 40.321 prohibits WSF from releasing 

drug and alcohol information, and that the federal regulation constitutes 

another statute as that term is used in RCW 42.56.070(1). CP at 255-257. 

Therefore, Judge Casey did not reach WSDOT's alternative legal 

argument based on federal preemption. The record consists entirely of 

affidavits, memoranda of law, and other documentary evidence. 

The Foundation timely filed this appeal September 17, 2010. 

CP at 253 -257. 
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IV. ARGUMENT 

This court should affirm the superior court's determination that 

drug and alcohol test results made confidential by a regulation adopted by 

the USCG are exempt under the PRA because a federal regulation is 

considered an "other statute" as that term is used in RCW 42.56.070(1). 

Alternatively, this court should affirm the superior court because a state 

law requirement to release drug and alcohol test results under the PRA 

would direct conflict with the prohibition in 49 C.F.R. § 40.321 resulting 

in federal preemption. 

The USCG was the agency responsible for investigating the 

incident involving the MN Wenatchee. As a marine employer, the WSF 

was required to determine if there was any evidence of drug or alcohol use 

by any individuals directly involved in the incident. The drug and alcohol 

test results sought by the Foundation in this case are reported on forms 

that the WSF was required to complete as part of the USCG investigation. 

Release of drug and alcohol test results as reported on these forms is 

prohibited by 49 C.F.R. § 40.321. 

This federal confidentiality regulation barring release was validly 

adopted by both the USDOT and the USCG in accordance with their 

separate and independent congressional authority. It was initially adopted 

by the USDOT according to the USDOT's congressional mandate, and 

applies to those employers subject to USDOT regulation. With respect to 
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marine employers like the WSF not subject to USDOT, this same 

confidentiality regulation was independently adopted by the USCG 

consistent with the USCG's separate congressional authority to regulate 

drug and alcohol use aboard marine vessels. 

A. WSDOT Withheld Individual Drug and Alcohol Test Results 
as Required by 49.C.F.R. § 40.321 

WSDOT released corrected versions of the forms at issue in this 

case on February 5, and on September 30, 2010. The only information 

that has not been released is the individual drug and alcohol test results 

that WSDOT withheld pursuant to the applicable USCG regulation. 

That regulation provides that drug and alcohol testing results may 

not be released without written consent from the employee tested: 

Except as otherwise provided in this subpart, as a service 
agent or employer participating in tlle DOT drug or alcohol 
testing process, you are prohibited from releasing 
individual test results or medical information about an 
employee to third parties without the employee's specific 
written consent. 

49 C.F.R. § 40.321; (emphasis added). As addressed in greater detail 

below, even though the USCG is not a sub-agency of the USDOT or 

otherwise under USDOT's authority, it has nevertheless elected to 

incorporate 49 C.F.R. pt. 40, including the above confidentiality provision, 

into its post-casualty drug and alcohol testing requirements for marine 

employers. 
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B. A Federal Regulation Barring Release of Confidential 
Information can be an "Other Statute" Exemption 
Incorporated Under the PRA 

Under Chapter 42.56 RCW, Washington State's PRA, WSDOT 

correctly withheld the drug and alcohol testing information because the 

USCG regulation specifically prohibits its release and it falls within the 

PRA's "other statute" exemption. The PRA provides that most public 

agency records are open to public inspection unless there is an exemption 

allowing the agency to withhold the record or a portion of a record from 

disclosure. Specifically, each agency "shall make available for public 

inspection and copying all public records, unless the record falls within the 

specific exemptions of subsection (6) of this section, this chapter, or other 

statute which exempts or prohibits disclosure of specific information or 

records." RCW 42.56.070(1). 

In Ameriquest Mortgage Co. v. Washington State Office of Atty. 

Gen., 241 P.3d.1245, 1255 (2010), the court held that a federal regulation 

that prohibits a state agency from releasing information is incorporated as 

an "other statute" as that term is used in RCW 42.46.070(1). The court 

separately examined the application of the federal Gramm-Leach-Bliley 

Act of 1999, which includes privacy protections for customers of financial 

institutions, and the regulations adopted by the Federal Trade Commission 

to implement the Act, in determining how they interact with the State's 
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PRA. The court held that both the statute and the regulations operated as 

an "other statute" under RCW 42.56.070(1). 

The Foundation cites a number of cases for the incorrect 

proposition that administrative regulations can never support an exemption 

under our PRA. Brief of Appellant, pp. 20-22. Each case the Foundation 

cites for this proposition, however, involves a rule or policy adopted by 

the same state or local agency that is asserting it as an exemption.3 To 

permit a state or local agency to create its own exemptions is not permitted 

because to do so would allow an agency to circumvent and undermine the 

PRA. Hearst Corp. v. Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978). 

However, that concern is not present when, as occurs here, a state agency 

complies with a regulation properly adopted by a federal agency because a 

state or local agency has no ability to adopt a federal regulation. 

C. 49 C.F.R. § 40.321 was Properly Adopted Pursuant to the 
Omnibus Transportation Employee Testing Act of 1991 

The Foundation attempts to distinguish the Federal Trade 

Commission's (FTC) confidentiality regulation in Ameriquest from the 

confidentiality regulation at issue here. The distinction, according to the 

3 Brouillet v. Cowles Pub. Co., 114 Wn.2d 788, 791 P.2d 526 (1990) (SPI rule 
guaranteeing confidentiality of records without statutory authority); Hearst Corp. v. 
Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978) (no judicial deference afforded county 
assessor's determination regarding disclosure of tax records); Servais v. Port of 
Bellingham, 127 Wn.2d 820, 904 P.2d 1124 (1995) (port not to decide what records 
should be exempt); Amren v. City of Kalama, 131 Wn.2d. 25, 929 P.2d 389 (1997) (city 
could make a statutory exemption for state police officers applicable to city policy 
officers by adoption of an ordinance in municipal code without statutory authority). 
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Foundation? is that the FTC's rule is consistent with authority granted by 

Congress in the Gramm-Leach-Bliley Act of 1999, and therefore has its 

basis in statute. In contrast, the Foundation argues that the USCG 

regulation at issue in this case violates the authority granted to the USDOT 

by Congress in the Omnibus Transportation Employee Testing Act of 

1991, Pub. L. 102-143, 105 Stat. 952 (Oct. 28, 1991) (OTETA). 

The Foundation asks this court to fmd that the USDOT 

misconstrued the confidentiality provisions in 49 U.S.C. § 5331(d)(7) 

when it adopted 49 C.F.R. § 40.321, such that the rule has no basis in 

statute because it is invalid. 

As discussed below, the Foundation's analysis of the USDOT's 

statutory authority to adopt this regulation is misplaced, because it is the 

adoption of this regulation by the USCG that applies to the WSF as a 

marine employer. 

Furthermore, even if the USDOT's statutory authority is somehow 

relevant to the USCG's authority to adopt the regulation, the Foundation's 

invalidity argument disregards the deference due a federal agency's 

interpretation of a statute it administers, and it fails to consider applicable 

rules of statutory construction. 

When a court reviews an administrative agency's interpretation of 

a statute which the agency administers, the court first must decide whether 

the intent of Congress is clear and unambiguous, in which case the court is 
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to give effect to that unambiguous intent. Chevron, US.A., Inc. v. Natural 

Resources Defense Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 

2781-82, 81 1. Ed. 2d 694 (1984). If, however, the statute is silent or 

ambiguous with respect to the specific issue, the question for the court is 

whether the agency's interpretation is based on a permissible construction 

of the statute. Id. 

When OTET A is read as a whole, the intent of Congress to make 

drug and alcohol test results confidential is clear. OTET A is codified at 

49 U.S.C. § 5331, and authorizes the Secretary of the USDOT to adopt 

Procedures for Transportation Workplace Drug and Alcohol Testing 

Programs. The Secretary is authorized to establish a drug and alcohol 

testing program requiring covered employers to conduct pre-employment, 

reasonable suspicion, random, and post-accident testing for drug and 

alcohol use. Congress instructed the Secretary of the USDOT to develop 

testing and lab requirements that include rules to "promote, to the 

maximum extent practicable, individual privacy III the collection of 

specimens" 49 U.S.C. § 5331(d)(1). And, with respect to the 

confidentiality of drug and alcohol test results, OTET A directs the 

Secretary to develop requirements that: 

provide for the confidentiality of test results and medical 
information (except information about alcohol or a 
controlled substance) of employees, except that this clause 
does not prevent the use of test results for the orderly 
imposition of appropriate sanctions under this section. 
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49 U.S.C. § 5331(d)(7). 

The Foundation's invalidity argument focuses on the language in 

the parenthetical, out of context of the rest of the Act, to suggest that the 

USDOT misconstrued the plain meaning of this section when it adopted 

49 C.F.R. § 40.321. 

Legislative intent, however, must be construed from the language 

of a statute in the context of the entire Act in which it appears. See, e.g., 

Dep't of Ecology v. Campbell & Gwinn, L.L.C, 146 Wn.2d 1,43 P.3d 4 

(2002); Skamania Cy. v. Columbia River Gorge Comm 'n, 144 Wn.2d 30, 

43, 26 P.3d 241 (2001) (when reviewing an agency's construction of a 

federal statute, "we must look to the statute in its entirety ... not just at 

the particular language in isolation," citing Dole v. United Steelworkers of 

America, 494 U.S. 26, 35, 110 S. Ct. 929, 108 L. Ed. 2d 23 (1990»). The 

meaning of 49 U.S.c. § 5331(d)(7) can only be understood in the larger 

context of OTET A. 

OTET A was enacted based on a finding by Congress that "alcohol 

abuse and illegal drug use pose significant dangers to the safety and 

welfare of the nation." PL 102-152 § 2. The entire purpose and focus of 

OTET A is to establish workplace drug and alcohol testing programs, and 

the only "test results" that the USDOT is authorized to adopt rules to 

regulate under OTET A are those for employee workplace drug and 
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alcohol use. See, e.g. 49 U.S.C. § 5331(1). The text in 49 U.S.C. § 

5331 (d)(7) directing the Secretary to adopt procedures which "provide for 

the confidentiality of test results" can only reasonably be read to refer to 

adoption of regulations providing for the confidentiality of drug and 

alcohol test results obtained under the Act. 

Rules of statutory construction reinforce this conclusion. Statutes 

are to be interpreted and construed so that all the language used is given 

effect, with no portion rendered meaningless or superfluous. Sleasman v. 

City of Lacey, 159 Wn.2d 639, 643, 151 P.3d 990 (2007). Since the only 

test results to which this section can reasonably refer are drug and alcohol 

test results, to construe the parenthetical 49 U.S.C. § 5331 (d)(7) to exclude 

drug and alcohol test results from its protection, as suggested by the 

Foundation, would render the confidentiality protection afforded to "test 

results" in the context of OTET A entirely meaningless. 

The first part of the sentence of 49 U.S.C. § 5331(d)(7) protects 

both "test results" and "medical information" from release. The 

parenthetical provision excepting "information about alcohol or a 

controlled substance" immediately follows and qualifies "medical 

information" not ''test results." Test results obtained as part of a 

workplace drug and alcohol testing process, and not for the purpose of a 
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medical diagnosis or treatment are not medical information.4 Procedures 

governing confidentiality of medical information, including medical 

information about alcohol and controlled substances, are generally 

addressed in regulations adopted by the Secretary of Health and Human 

Services pursuant to the Drug Abuse Prevention, Treatment, and 

Rehabilitation Act of 1980, or the Health Insurance Portability and 

Accountability Act of 1996 (HIP AA). Thus, it makes sense that Congress 

would exempt the USDOT in 49 U.S.C. § 5331(d)(7) from responsibility 

to adopt procedures protecting medical information about alcohol or a 

controlled substance from the scope of USDOT's rule making 

responsibility under OTETA. However, to read the parenthetical in 

49 U.S.C. § 5331(d)(7) as exempting the very test results that are collected 

under OTET A, does not make sense. 

Moreover, to the extent that the Foundation presents an alternative 

interpretation of 49 U.S.C. § 5331(d)(7) from that adopted by the USDOT 

in 49 C.F.R. § 40.321, the Foundation's argument merely demonstrates 

that the language used in this subsection of the statute is capable of more 

than one meaning. It does not demonstrate error. In the face of 

ambiguity, the USDOT's interpretation of a statute it administers is 

entitled to deference unless the interpretation is "arbitrary, capricious, or 

4 "Medical" means "of, relating to, or concerned with physicians or with the practice of 
medicine often as distinguished from surgery." Webster's Third New International 
Dictionary 1402 (2002). 
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manifestly contrary to the statute." Chevron US.A., Inc. v. Natural 

Resources Defense Council, Inc., 467 U.S. 837, 844, 104 S. Ct. 2778, 81 

L. Ed. 2d 694 (1984). See also Blue Sky Advocates v. State, 107 Wn.2d 

112, 118, 727 P.2d 644 (1986) (action is not arbitrary or capricious "when 

exercised honestly and upon due consideration where there is room for 

two opinions, however much it may be believed that an erroneous 

conclusion was reached"). 

D. The USCG's Statutory Authority to Investigate Potential Drug 
and Alcohol Use Following a Serious Marine Incident is 
Separate From OTETA 

In any event, the USCG does not rely on OTET A as the source for 

its rule making authority to regulate marine employees' drug and alcohol 

use. 

The parties are in substantial agreement with respect to the 

statutory source of the USCG's regulatory oversight of the WSF as a 

marine employer.s 

The USCG IS a military servIce within the United States 

Department of Homeland Security which regulates the safety of marine 

vessels operating in waters subject to the jurisdiction of the United States, 

including the ferry vessels operated by the WSF. 14 U.S.C. §§ 1 and 2. 

CP at 80-94. The USCG is not part of the USDOT and OTET A does not 

apply to the USCG or amend any USCG statutes. 

5 Brief of Appellant, pp. 8-10 
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Congress grants the USCG independent, statutory authority to 

prescribe regulations to promote "maritime safety and seamen's welfare" 

at 46 U.S.C. § 2103. The USC~ is directed to prescribe regulations on 

reporting marine casualties, including whether the use of alcohol 

contributed to the incident. 46 U.S.C. § 6101. And, Congress specifically 

required the USCG to prescribe standards for individuals who operate a 

vessel under the influence of alcohol or a dangerous drug. 46 U.S.C. 

§ 2302(c). 

The USCG's regulations adopted to carry out this congressional 

mandate include 33 C.F.R. pt. 95 (Operating a Vessel While Under the 

Influence of Alcohol or a Dangerous Drug), 46 C.F.R. pt. 4 (Marine 

Casualties and Investigations), and 46 C.F.R. pt. 16 (Chemical Testing). 

Although drug and alcohol testing procedures are not specifically 

prescribed in the USCG's statues requiring such testing, the USCG could 

not carry out its congressional mandate to require chemical testing in the 

absence of such procedures. 

The power of an administrative agency to administer a 
congressionally created ... program necessarily requires 
the formulation of policy and the making of rules to fill any 
gap left, implicitly or explicitly, by Congress. If Congress 
has explicitly left a gap for the agency to fill, there is an 
express delegation of authority to the agency to elucidate a 
specific provision of the statute by regulation. Such 
legislative regulations are given controlling weight unless 
they are arbitrary, capricious, or manifestly contrary to the 
statute. 
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Chevron, US.A., Inc. v. Natural Resources Defense Council, Inc., 467 

u.s. 837, 844, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984); (internal citations 

omitted). 

The USCG could have filled the gap left by Congress's failure to 

legislate chemical testing procedures applicable to the USCG by adopting 

procedures different from those adopted by the USDOT. Instead, as 

discussed in greater detail below, the USCG elected to incorporate the 

USDOT procedures for workplace testing at 49 C.F.R. pt. 40 into the 

USGG chemical testing regulations applicable to marine employers in 46 

C.F.R. pt. 16. 

E. The USCG Incorporated 49 C.F.R. pt. 40 to Apply to both 
Drug and Alcohol Test Results 

1. This court should not consider issues raised for the first 
time on appeal 

The Foundation argues, for the first time on appeal, that the USCG 

incorporated the procedures in 49 C.F.R. pt. 40 to apply to drug testing, 

but not to alcohol testing.6 Because the Foundation failed to present this 

issue to the trial court and the issue is not one that may be raised for the 

first time upon appeal, this court should not consider it. RAP 2.5(a); Jones 

v. Stebbins, 122 Wn.2d 471,479,860 P.2d 1009 (1993). 

6 Brief of Appellant, pp. 17-19. 
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2. The Foundation's reliance on 46 C.F.R. § 16.500 is 
misplaced as it is limited to an employer's responsibility to 
collect and report Management Information System Data 

Moreover, the Foundation's new issue relies on a subpart of the 

regulation that does not address procedures governing alcohol testing, and 

the Foundation's argument disregards the plain language in the specific 

subpart of the regulation that does apply. If the court chooses to consider 

this newly raised issue, it should find that the USCG regulation, 46 C.F.R. 

§ 16.500, does not authorize WSDOT to disclose alcohol testing results by 

somehow circumscribing the confidentiality requirements of 49 C.F.R. 

pt. 40. 

46 C.F.R § 16.500 is found within subpart E of the USCG's 

regulation on chemical testing. Subpart E is titled "Management 

Information System Requirements" and is limited to that topic. It provides 

in pertinent part as follows: 

(a.) Data collection, (1) All marine employers must submit 
drug testing program date required by 49 CFR § 40.26 and 
Appendix H to 49 CFR part 40. (2) The provisions in 49 
CFR part 40 for alcohol testing do not apply to the Coast 
Guard or to marine employers, and alcohol testing data is 
not required or permitted to be submitted by this section. 

The Foundation's argument focuses solely on that portion of the 

regulation at subsection (2) before the comma for the proposition that the 

49 C.F.R. pt. 40 procedures do not apply to employee specimen testing for 

alcohol use. However, when one properly reads 46 C.F.R. § 16.500 (a)(l) 
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and (2) as a whole, it is apparent the statement in subsection (2) is limited 

in applicability to employee data collection for Management Information 

System Requirements. 

Because 49 C.F.R. pt. 40 is a USDOT regulation and the USCG is 

a separate agency, the statement in subsection (2) that 49 C.F.R. pt. 40 

does not apply to the USCG, or to marine employers is accurate in this 

context, because the USDOT procedures only apply to the extent they 

have been independently incorporated by the USCG. In subsection (1), 

the USCG adopts the drug testing program data collection and reporting 

requirements found at 49 C.F.R. § 40.26 and Appendix H. By way of 

contrast, however, in subsection (2), the USCG states that it is not 

adopting those provisions of 49 C.F.R. pt. 40 for marine employers with 

respect to USDOT data collection requirements for alcohol program 

testing data. The language in subsection (2) before the comma explaining 

that 49 C.F.R. pt. 40 does not apply to the USCG or marine employers is 

simply a confirmation that 49 C.F.R. pt. 40 is a USDOT regulation which 

does not apply to the USCG except to the extent the USCG has 

independently acted to incorporate it into the USCG's regulatory scheme. 

As discussed below, the USCG has adopted 49 C.F.R. pt. 40 as its 

procedures for both drug and alcohol specimen testing. 
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3. The USCG has adopted 49 C.F.R. pt. 40 for its chemical 
testing procedures which include both drug and alcohol testing 

If the Foundation's interpretation of 46 C.F.R. § 16.500 (a)(2) were 

correct, and 49 C.F.R. pt. 40 did not apply to alcohol testing for any 

purpose, that would leave a gap in the USCG testing scheme, and it would 

be without any regulations governing alcohol specimen testing procedures 

at all. A more careful reading of the relevant sections of the USCG's 

chemical testing regulations, with a focus on the definition and use of the 

term "chemical testing" shows otherwise. 

USCG regulations specifically require a marine employer to ensure 

that all persons directly involved in a serious marine incident are 

"chemically tested for evidence of dangerous drugs and alcohol in 

accordance with the requirements of 46 C.F.R. § 4.06.,,7 46 C.F.R. 

§ 16.240. A chemical test is defined in 46 C.F.R. § 16.105 as "a 

scientifically recognized test which analyzes an individual's breath, blood, 

urine, saliva, bodily fluids, or tissues for evidence of dangerous drug or 

alcohol use." (Emphasis added.) Subpart B of 46 C.F.R. pt. 16, titled 

"Required Chemical Testing" specifically provides that, "Chemical testing 

of personnel must be conducted as required by this subpart and in 

accordance with the procedures detailed in 49 CFR pt. 40." (Emphasis 

added.) 

7 46 C.F.R. § 4.06 refers to the USCG's regulations for mandatory chemical testing 
following serious marine incidents involving vessels in commercial waters. 
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Chemical testing thus is defined to include specimen testing for 

both drug and alcohol use; and, the USCG specifically incorporates the 

procedures in 49 C.F.R. pt. 40 for marine employers conducting chemical 

testing after a serious marine incident. Therefore, the USDOT workplace 

testing procedures in 49 C.F.R. pt. 40 have been incorporated to apply to 

both drug and alcohol tests, making both drug and alcohol test results 

subject to the confidentiality provisions in 49 C.F.R. § 40.321. 

F. The USCG's Federal Regulations Preempt Any Conflicting 
Provisions Within a State's PRA 

As discussed above, 49 C.F.R. § 40.321 is a federal regulation 

properly incorporated by the USCG pursuant to its independent rule 

making authority. Any potential conflict between that regulation and the 

PRA is avoided by the proper application of the "other statute" provision 

of RCW 42.56.070(1) as determined in Ameriquest. To conclude 

otherwise would violate federal preemption doctrine. 

In general, federal preemption of state law may occur if Congress 

passes a statute that expressly preempts state law, if federal law occupies 

an entire field of regulation, or if the state law conflicts with federal law 

due to impossibility of complying with state and federal law or when state 

law acts as an obstacle to the accomplishment of the federal purpose. 

Washington State Physicians Ins. Exch. & Ass'n v. Fisons Corp., 122 

Wn.2d 299,326,858 P.2d 1054 (1993). 
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The Supreme Court in Hillsborough Cy., Fla. v. Automated Med. 

Labs., Inc., 471 U.S. 707, 105 S. Ct. 2371, 85 L. Ed. 2d 714, (1985) 

discussed the principle of federal conflict preemption as follows: 

It is a familiar and well-established principle that the 
Supremacy Clause, U.S. Const. art. VI, cl. 2, invalidates 
state laws that 'interfere with, or are contrary to,' federal 
law. Under the Supremacy Clause, federal law may 
supersede state law in several different ways . . . [W]here 
Congress has not completely displaced state regulation in a 
specific area, state law is nullified to the extent that it 
actually conflicts with federal law. Such a conflict arises 
when 'compliance with both federal and state regulations is 
a physical impossibility,' or when state law 'stands as an 
obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress. [Citations omitted.]' 

471 U.S. 707, 712-713, 105 S. Ct. 2371, 2374-2375 (1985); (emphasis 

added); (citations omitted). 

The express requirement of 49 C.F.R. § 40.321 to withhold drug 

and alcohol test results conflicts with any interpretation of the PRA that 

would require their disclosure to the Foundation. 

That the confidentiality provision at issue here is a federal 

regulation rather than a federal statute does not change the outcome. 

Federally enacted regulations within the scope of a federal agency's 

authority have the same preemptive effect as federal statutes, and so must 

stand on the same footing as a statute with respect to state law. See e.g., 

Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699, 104 S. Ct. 2694, 
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2700, 81 L. Ed. 2d 580 (1984); Inlandboatmen's Union of the Pacific v. 

Dep't of Transp. , 119 Wn.2d 697,836 P.2d 823 (1992). 

Compliance with both state and federal law is a "physical 

impossibility" when compliance with the state law would result in a 

violation of the federal law. 49 C.F.R. § 40.321 prohibits releasing 

individual test results or medical information about an employee to any 

person or organization to whom the regulations do not explicitly authorize 

or require the transmission of information without the individual's 

consent. 49 C.F.R. § 40.321. "State law is nullified to the extent that it 

actually conflicts with federal law." Hillsborough, 471 U.S. at 713. 

Here, the Foundation has requested drug and alcohol test results 

that are within the protected scope of the USCG's regulations. If the PRA 

cannot be read to exempt this information from public disclosure, the PRA 

is in conflict with the federal regulation that makes this information 

confidential, and the PRA is preempted. As in Ameriquest, this court can 

avoid preemption of the PRA by treating the federal confidentiality 

regulation as an "other statute" under RCW 42.56.070(1). 

G. The Court Should Remand Only for the Limited Purpose of 
Determining the Appropriate Penalty for WSF's Initially 
Overbroad Redactions 

Regardless of the reason, a financial penalty is mandatory when an 

agency erroneously withholds a requested public record. Yousoufian v. 

Office of Ron Sims, 152 Wn.2d 421, 98 P.3d 463 (2004) (Yousoufian II). 
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The amount of the penalty to be awarded between a minimum $5.00 and 

maximum $100.00 per day rests in the sound discretion of the trial court, 

and is reviewed on appeal for an abuse of that discretion. Id 

Because the trial court found no violation in this case, and 

WSDOT now concedes that its initial redactions were overbroad, this case 

should be remanded to the trial court to determine an appropriate daily 

penalty for that time period from initial release, and the date that corrected 

versions were provided. With respect to the Foundation's First Request, 

that includes information withheld on USCG 2692B from November 5, 

2009 until February 5, 2010. (Compare Appendix A-I with Appendix B-

1.) With respect to the Foundation's Second Request, some information 

was erroneously withheld on the nine additional forms released on 

December 22, 2009 until corrected on September 30, 2010. (Compare 

Appendix A 2-10 with Appendix B 2-10.) 

1. Costs and attorney fees 

Likewise, a party who prevails against an agency in an action 

seeking a public record is entitled to an award of costs, including 

attorney's fees. RCW 42.56.550(4). Upon remand for determination of 

appropriate penalties for information WSDOT concedes should have been 

released, the trial court should also determine and award appropriate costs 

and attorney fees associated with those records. However, a proper award 

of attorney fees relates only to that which is disclosed and not to any 
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portion of the requested documents found to be exempt. Limstrom v. 

Ladenburg .. 136 Wn.2d 595, 963 P.2d 869 (1998). Therefore, costs and 

attorney fees incurred in this appeal should be awarded only if this court 

fmds that the drug and alcohol test result information WSF continues to 

withhold are not exempt. 

v. CONCLUSION 

This court should affIrm the superior court's determination that the 

drug and alcohol test results withheld in this case are exempt from 

disclosure. As a marine employer, the WSF is bound by the USCG 

regulation prohibiting release. Our Supreme Court, in Ameriquest, held 

that a federal regulation that prohibits a state agency from releasing 

information is incorporated as an "other statute" as that term is used in 

RCW 42.46.070(1). If the PRA cannot be read to exempt this information 

frbm public disclosure, the PRA is in conflict with the federal regulation, 

and the PRA is preempted. 

/II 

/II 

/II 

/II 
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This court should remand the case to the supenor court to 

determine the appropriate penalty, cost and attorney fees associated with 

that information WSDOT now concedes was erroneously withheld from 

November 9, 2009 until September 30,3010. 

RESPECTFULLY SUBMITTED this 28th day of March, 2011. 

ROBERT M. MCKENNA 

/' KWOOD, WSBA #1 
Assistant Attorney General 
7141 Cleanwater Drive S W 
P.O. Box 40113 
Olympia, WA 98504-0113 
(360) 753-1620; FAX (360) 586-6847 
ATTORNEYS FOR 
RESPONDENT/DEFENDANT 
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'-I.u ........... 1'" ........................ v ........ u .. ...,l'v .. "a .... vu \.IJ'\J.L' 

~ . Alcohol Testing Form ~ . 
(The illStruc/iollS are on 1M back 

C: Employer Name 

Street 

Cil)'.STZIP 
DERNameand 
Telepbone No. 

I~ 
,"=' 

~-.---.---.---.----.. -----... -----.. ----... -----~~ ;-_._--_ .. _ .... _ ... _ ..... __ .. _--_ ... , 
~~~~~~~~~~~t::::::=:=:E.=l ii ~ [S' i In> 

! i g a 
(It th. I."hnlcilln oond."c:tlng the lereenlnl test I. not tbe same technician wbo will be eond"ct1ng the 
eonflnnutlon tost, e.d, tedmltlan must eomplete their .wn ronn.) I co:rtlfy thai r have condllCted alcohol testing 
on the aboye nllmed IndivIdual In ac.onl"nce with ,1he procedures established In tbe U.s. Department of 
TransportatlDn regulation. 49 C.FR Put 40. that r am quaHlied to oPerate the !e..tlnl devlcels) ldentlra, and 
~ the results are as recorded. 

.tCHNiCIAN:~BAT DSTT DEVICE: DSALlVADBREATS* l$·l¥lIauteWalt: Dyes DNo 

SCREENING TEST: (Fllr BREATH DEVICE" II'rilt in rho sptJu hd.,,·!Il1ll: ifrh. resring d.,·i,·, is II!IL " •• f/gned ro /IiiiJL.) 

T .. I II Teotin. DevIce Name Device Se"!" II QJJ. LoI' '" up. Do'. AcdvuUon Time It •• dtng T1me ~ 

CONFlRMA nON TEST~ RCS/llLr MJJSI. b. <l/jiMd to tach COP .. of/ilis /Dnn or printed dinctly 0"'" til. /DnA. 

REMA~: ____________ ~ ________________________________ ~ 

. I 

j I=')oii 
, ,; 0 
: i : . ...., 
i :~ ~ 
, l:::l= 
I. ~ -
! £f , '[ 
f B 

1 
I 
i i~ 
! :> 
! !~ 
! i~ 
i IE 

!~ i ! .. 

:,' 1] 
1m 

i i E: 
! i ~ 
i !~ 
I .~ 
!._. ___ ••••• _._._. __ • ___ •• _ ••• _ •• J '" 
[---._--_ ... _--_ .. __ .. _._. __ ._----; ~ 

i I»~ 
: i~Q 
I I e., ):;' 
I i-so 0 
I ; ? ... 

-I ~ ~ ~ 
~~~~~~~~~~;;;;;;;;~~;;;;;;;,;~~~~~;;~~~~~~;:::~ : . n~ = ,... :: ~ ..... 

!, :~ :11: 
! !~ 
i iX l __ . ____ .. __ . ___ ._. _______ . ____ .J £!: 
.•. . 0 

'-----.,.........-.:.rnrr.::-~= ... J.. Mii:t \\'!'xh~S,~~\~ 000023 

COPY 1 - ORIGINAL - FORWARO TO THE EMPLOYER 
570-F~-c3 (Rev. 7101' 8841 
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--""' • ..., -.1:' ................ _&&. v .............. .&..&10.:1'1""' ............. v.i..& \~'-'.&. J 

~" . Alcohol Testing Form' ~ 
(The insrrucciolLl' . IIr. on che. back 

~SN or Employee-ID No. 

C: Employer Name 

Slreet 

Clty,STZIP 
DERNameand 

TeJephOlle No. ~~:cLI--
OER 

D: R .... on ror Tesl: D Rood .... D Reuonabl. Susp. ~ost-Acdd'nl D R,lurn 10 Duty 

STEP 2.: TO BE COMPLETED BY EMPLOYEE 

I .ertlfy thai 1 am about to submlt to alC.hDllostlne required by U.s. Department .fTransportatlon 
" I !I I! l I' H; ~ I' • , I..... !_ , 

STEP 3: TO BE COMPLETED BY :4-LCOHOL TECHNICIAN 

(If the technlclon ~.nducllnil the screening lest Is not the .. m. technician who will be conducting the 
conllrmatlon.lest, each technIcian must complete their own form.l I certify ·thot I bave conducted alcohol testlDI 
on the abo~e named Individual In accordanc. with the procedure. established I~ the u.s. Department of 
Transportation regulndon. 49 CFR Part 40, ttWt I am qualified to uperate the t •• ,tlng devkets) Identllled, and 

. ''lnt the results are as r.corded. . 

_kCHNICIAN~AT OSTT DEVICE: OSAuv . .\.DBREATH. IS-lYDnut.Walt: Dyes ON. 

SCREENING TEST: (Far BREA TH DEVIC~ lI'Iilt In th •. 'puc. MimI' aIlIJ: Iftllttl.tI/rig ",,·ir. I., llIl1.ik.,jgn.d In /1CilJI..) 

Test# . _ Tcsdn& Device Nome Oovic. Soria' # QB.1 •• tl '" Y",p. Do"'. A<fly.U ... Tim. R .. dlngTln... ~ . 

CONFIRMATION TEST: RtJu/13 ~ bt qfJi.«ri 10 tach copy ofduJfunn or primed direc,ly oRlo tilt jon .. 

REMARKS: ____________ ~ ________________ ---------------------

Comp.ny S~w ,. J 
SG1dfl!e;' c..v4t , yr?/2/ 

Company City. Sill,": ~ 

2 Ol~ -.:S/>"- '1 cr, e 
Ph ••• ·N.mb.r (AreD Clld. '" Numb.r) 

'$-~-d? 
D.t. Month 7 \lily I Yoar 

BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 

COPY 1 - ORIGINAl - FORWARD TO THE EMPLOYER 
570-FS-C3 (Re •• 7/01) 6849 

.... 

.i 
! 
! .. 
!> I...., 
I~ 
i~ 
IS'-
j~ 

!] 
i~ ,< 

.; E 

'''' }~ ... 
L .. ~ .. _ .. _ .............. _.:. .... _ .. __ ..... _ .. _ ... _ .. _._ .... _J ~ 
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u.o • .J..)'cptll. LllJ.Cl.1l. UI. .1.1 tlll::1pUI. LtlLlUU ~.uV ~) 

Alcohol Testing Form ~ 
(The ilistmetiollS are on the back 

c: Employe. Name 

Street 

Cily,STZlP 

DER Name and 

Telephone No. 
DER Na",. DER fArea Code & PhD,", NUJl!ber) 

D: Reason [or Test: oRanoom oReIISOnahleSusp. ~t'A'ddent oR'turn to Duty OFollo.'.up oP ..... mpl.ym.~1 

STEf 2: TO BE COMPLETED BY 

I certify that r urn about to submit to alcohol testing required by U,S, Deportment of TrnnsportntiQn regulatiuns 
and that the Identifying InformatIon provided on the rorm I" true and correct. 

:::: 
'r> 
a 

:~ __________________ .. __ .. _ .. ~ .. _ .... _______ .. __ ..... J (fo 

r- ---------------------- -•• -----------------1 
~~~~~====~i ;4 :OE i! (J > 

i 1 0 ;::; 

(If the techniCIan conductio&: the ,cr •• nlng test Is not the .ame technician who will be conducting the 
confirmation test, each technician must complete their olVn fonn_1 I certili' that I h •• e conducted alcohol testing 
on the aboye named Individual In accordance with tbe procedu...,. establl.hed hi the US. Department of 
Traruportatlon regula"o"- 49, CFR Port 40. that I am qualified to operate the Ie.dng devlce{s) Identilled, and 

~t the rtsults an as recurded. ' 

,ECHNIFIAN, j2!aAT DSTT DEVICE: OSALNA OBIlEATH* is·MinuteW.lt,, DYes DNa 

SCREiNING TEST, (F~r BREATH DEVICEO wri" in ,h. ,'I'U"' .,loK' tIllb: if/h" It,tling <I ... j,'. i. !!!lL ".sign«! ,n 11CiIll" 

Test # . Tddnl Deyic! No.me D~"lce S~ri.ul #!lIl. Lot /I & E:~p. nate Acdvudnn TImll! Rending Ttmr RI!.'.-ult 

CONFIR!YLI. TION TEST: Results MJ§I. be a/fuced to each COP)' of this jon" or prinud directly onto tf,.jorm. 

REMARKS: __________ --------------------------------------~----

dd .... 

, tLI:t. t t("t59f'2-f 
Company Clly, Sla 7.1. . ' 

";?:t)~-515"-:- 5 fZ1' 
Phlme Numher (Ami. Cllde &: Numberl 

i 1 ~I X' 
I : := 0 
! 1 §-.., 
i :(f;~ 
! : ~ -
i ! ~ 
i ; s:r 
! j~ 
i i " 
! I 
! i-<ll 
! l> 
! i~ 
I i~' 
II, I s: 

~ . , 
: !2 
! i~ . :.~ 

[ 1; 
! ! S: 

![ 
: ...... 
I..,' 

t~ .. ~. __ .... _ ... _ .. _ .. __ .... __ .. _ .... ____ ........ _ .. _ .. _ .. j ~ 
[---.. -------------------------------_.-] --4 ' 

i I»~ 
i it? 
: ' -, >c 
! I g'o 
: i[~ 
j j ~s· 
i l:!:.-

~ i : ~ 
l ____________________________________ ._: ~ 
. . ·R 

'------'-~n.;c-ir:-==";;_' .... p,:';jx v..E~,TWg~[jflnP:000025 

COpy 1 ~ ORIGINAL - FORWARD TO THE EMPLOYER 
570·FS-C3 (Rov.7/01) SS49 
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. Department of Transportation (DOT) 
Alcohol Testing Form ~ 

are on the back 

C: EmploIerl'!ame 

street 

City,STZIP 
DER Name and 

Telephone No. 

D, .Reason for Test: DR .. dom o Reas .... bl. Susp .. 1lJI' •• I·" .. ';d.nl 

STEP 2: TO BE COMPLETED BY 

j 
"" ~--.--- .. -.----.. -------.-------.-----.. -----.---~.~ 

~~~~~~~~~~~~~~~:::::;::======~ r--------------·-------------------------·--j ~> 
, I 0 ~ 

(11 the technician conducting the scre'nin~ te,t I. not th~ same technician who will be .Dnductlng the 
'Dnllrmatlon test. each teChnician must complete their own form.) I certify that I hitve conducted alcohol testing 
- .. the above named Individual in accordance with the procedure. establl.hed In the U.S. Department .f 

insportatlon regulaUon, 4~ CFR Part 40, thnt r am qualified to opemte the t •. ~dng d .. lce(s) Identlned, and 
LOut the results are as recorded. 

:rECHNICIAN: SZUAT D STT DEVICE: . D SALIVA DBREATH* lS-Minute Wait: Dyes D ND 

SCREENiNG TEST: IF"r BR£iTH DEViCe- ,-rite III til •. ,!"'C' i,,'m"1l!lb: /fth. t ... tillg ".,·jet is rJl1! J •. riK",J to iZ!lIll., 

-;:;;;- Tesdng Dl!vicB Name .. Device St!rial /I Q.B. 1..01 # &. Exp. OBCe Al!tivu~un Time Rel.dinc Tlm~ RI:!.'iull 

CONFIRMA nON TEST; R<tulu MJJfl be affi.ud (0 tach copy of this fo,m or printed dlm:tly 0./0 1ft. fonn. 

REMARKS: __________________________ ~--------------------------

I I 3t;:;: 
i I §.Q 
! ',~ :,0 i ~=' r I ~ -
I t fJf I 'J_ 

I jg I ,(\) 
I i 
! I 
I ! ~ 
I I> I.., 
! f~ 
I I ~ 
i I C-
.!. ! ~ 
! !~ 
! ! ~ 
i ! ttl 

! ! S: 
, I " ! i:= 
Ii:; . , '" 
L_.:.~~ _____ ...... _____ .. _ .. ______________ .. ;".J -g 
,-------------------------------------; 
! . ! oil 
! I»~ 
I I Cl. .... 
i 1 e-: ~ 
! l g·O 
I ! :::l .., I i:;;?, 

.£~~~~~::;;;;:;;:;::;;;:;;;:;;:;:;;;;;;:;;;;;:;::;::;;:;;~;:::::~ i! ~ 1l 
J I 

! .!~ 
, • 0: 

i I ~ 
L-------------.E~hibit.s,..l?~-iCP. §b0026 
... Afth With To.mper. Evident Tape 
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HEALTHFO R C E 
WORK-PLACE HEALTH SOLUTIONS 

From: HealthForce Patlner.s 
18323 Bothell-Everett HWy 
Suite 220 
Bothell, WA 9'8012 

To: Lea Schmidt 
WA State F.errles 
2901 3Rd Avenue, SuIte 500 
Seattle, WA 98121 

Date Verlfled:9t1/?009 

Results Summary 'i. U f OhiQ 
WA state Ferries (PQ2136) 

Test TyPe:'rrost~~cldent 

Test Type: Post-Accident Total: 8 

WA stata Ferrills (OO2136}'Grand Total: 8 

I~ 

l' 

911/2009 3:25:22PM Results by Date 1 Alpha Sort Paga 1 of 1 

Exhibit 5, Page 9 CP 000027 
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HEAlTHFORCE 
WORKPLACE HEALTH SOLUTIONS 

From: HealthForce Partnern 
18323 BctheH-Everett Hwy 
sulte220 
,Bothell, WA 98012 

To: Lea Schmidt 
WA Slate Femes , 
2901 !Ad Avenue, Suite 500 
Seattle, WA98121 

" Cate Verffied:911J2009 

~" 
" ~, 

Results Summary '?t- \ 19.01\1 GO 
WAState Ferries (002136) 

, 'tiifl'ype: PCitOACCldent 

91112009 1:2e:47PU' 

Test,-yp.; Pgst-Accld.,ni Total: 8 

WA Slate Femes (002136) Grand Total: 6 

RIIIUlIa by CltIIl Alpha Sart PaQa 1 of1 

j 

I 
.! 

Exhibit 5, Page 10 CP 000028 
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Report of Required Chemical Drug and Alcohol 
Testing Following a Serious Marine Incident 

(See lnalltlctionl on . 

Add"".: 

Telephone ~Umllllr: 

o a. oe.th (Append to Farm CG-2S92) 

D b.lnJury requirlFlg medical treatment 
(AppBIld to Form CG-2692) 

M.,c. Prcperty damage in BXC88S of$10D,OQO 
. (Append to Form CG-26B2) 

D d. Los. of inlpecled vessel (Append to Form CG-2B92) 

(Check..".... 
USCG USCG 

o Co lola of unln.pactad. self-propelled v.nel or over 100 gJ'DS1 
tOIll (Append to Farm CG-2SS2) 

Of. DIIIChIJVII or oli of 10.000 gallon, or mll!ll into U. S. walers 
o i- DlIICharge of • repDrtable ql/llntJty of l'tazanlOIll 
.~ 1nI0 U.S. wnn 

o h. R.I .... or • raportlbll quantity of hllZllnlOlll lubltance lIIto 
U.S. Invll'llnmenl 

~1111 MMD NeIther Yee No 

N_ 

AddnIu: 

UN 1<' 

Telephone Number: 

DOT F_IIF 1II-o.'1lt2IXII) (CGaI2B~. 4I2IXIII)) 

Telephone Number: 

. Oatil 

Appendix 8-1 



u • .:'). uepanmenl Ul .lransponauon ~lJU 1) 
.~ . Alcohol Testing Form ~ 

(The inslructions are on the back 3 ) 

(First, M.l., Last) 

SSN or Employee ID No. --=1_~=-·-'7'_.....C~==~'__7L_,..---_=_------------~ 
Wask~l1t~ ~ ~rries C: Employer Name 

Street 

Clty,STZIP 

DER Name and 

Telephone No. 

s 

ZcG-SJr-s 
DERName DER (Areu Code 

D: Reason for Test: o Random. OReasonableSusp. ~Post-Ae';d ... t ORetum to Duty DFollow-up 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

r certify that r am about to submit to alcohol testing required by U.S. Department of Transportation regulations 
and that the identifying information on the form is Lrue and correct. 

RBT IU# 019977 
DATE 08-310-09 
TEST NO. 0155 

ID# 
167257 

AS II.lt 072872 
SCREENING 

.G/210L TIME 

AUTO 13: 12 

~--.. ----------.. --------------.---------~ 
.. -.-------------------------------, , 

:::l 
it 

~;;;;==~~;;~;;;;;;;;;;~;:~~~;;:;;;;;;;;;=;~D~Ure~~::::==::~::~~==~ i:, i_ ~~::: ?~_; 
STEP 3: TO BE COMPLETED BY ALCOHOL TECHNlCIAN ' J = 
(If the technician conducting the screening test is not the same technician who will be conducting the 
confirmation test, each tecbnldan must complete their own form.) I certify that I have conducted alcohol testing 
on the above named individual ;'n accordance with tbe procedures established in the U.S. Department of 
Transportation ""Ill. dation; 49 CFR Pa .. t 40, that r am qualified to operate (be testing device(s) identified, and 

~t the results are as recorded. . 

.ECHNIClAN: &BAT .0 SIT DEVICE: D SALIVA DBREATH* IS·J'vlinute Wait: Dyes DNo 

SCREENING TEST: (For BREATH DEVICE" II'ril.' ill Ih, space bt'1"'''11!!b: iflhe lesting d,,'ic, is /JQ!. desi.~IIed 10 /2fllJ1.) 

Test # T ... ting Dey;"" Name Device Serial # QB. Lot I & F..xp. Date Activation Time Reading TIme ResuU 

CONFIRMATION TEST: ReslIlts ~ be affixed 10 each copyoflllisfonll or printed directly on/a thefol'DL 

REJ'v~: ______ ~ ______________________________________________ __ 

Phone Numher (Area. Code & Number) 

B/3'q'Cy 
Dale' Month r Day / Yeur 

'rEP 4: to BE COMPLETED BY EMPLOYEE IF TESTRESUL TIS 0.02 OR HIGHER 
A:ertlfy that I hav!! submitted to the alcohol test, the results of whieb are accurately recorded on this form. I 

understand that I must not drive, perform safety-sen..itive duties, or operate heavy equipment because the 
results are 0.02 Or greater. 

Signature o[Employ.e Date Month Ouy Y.eur L.::==:.::.:==::.:..:.:--____ ~ _________________ OMB No. 2105-0529 

GOPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER 
570-FS-C3 (Rev. 7/01) 6849 

1 ':1;.<; 

! a 0 
! §,:. 
I cr:: ~": 
f 

! :. 
! 

I 
1 

l 
, 

o 
(~ 

--.; ; j 

~~~C 

I j tIl 
, ,< 

! \~ 
1,1 1 ::; 

: J:.:. 

1 !~ , _____________________________ J 

,. .. ------_ .. _-----------------.. ----_ .. , ' 

i ! .. 

I,::::, » §:5 
~. ;;-< 

0' 0 
I. ~ ~ 
, 
, 
, 

-~ -; S· g ~ 

~,I ~ 
E. 

i· ~ 
: ::= 
I i 01 .... -........ _-_ ........ ------.. ------------ ,..., 

G· 

At. Affix "'iii! Tamr-er :Evid~m Tapt> 
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u.~. uepanmenl 01 l.ranspOnanon ~uU I) 

.~ . Alcohol Testing Form ~ 
'this are on the J.~.""',.r I~_ .... 3 ) 

(Print) (Firs?~ 7~ 
SSNorEmpl~eIDNo. ___ ~~~~~~ ____ ~L-~ ________________________________ _ 

C: Empl~r Name 

Street 

Clty,STZIP 

DER Name and 

Telephone No. 

lIAsh. SI.h 
~. 

OER Name OER (Area Code & P.hone Number) 

D: Reason for Test: DRlmdom DR~aso.Dhle Susp. ~.Accid.nt OReturn to Duty OFoIlo\f-up DPn-emplDyment 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

I ceI'tify that I am about to submit to alcohol testing required by U.s. Department of Transportotion regulations 
and that the i1Ientifying information provided on the form is true and correct. 

RBi 11.)'1} . 01 
DATE e8-:?.0-09 
TEST ~oID. el58 

Wi 

;~ 

tn)-
!:i ~ co:::t 
(r. ;>< 

::·0 ., ... 
OQ", 

S'2-
~;:; 
fir 

f 

Dote Month I Ooy Your r--------------------] ... 
~~~~~~~~~~~~~~~~~==========~! In> STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN : i E: :, 

! : 51 ><~ 
(If the technician conducting the screening test Is not the snme technician who will be conducting the 
confirmation test, each technician must complete their own form. I I certify that I have conducted alcohol testing 
on the above named individual in accordance with the procedures established In the U.s. Departmenf or 
Transportation regulation, 49 CFR Purt 40, tha.t I am quallfted ta operate the t"'lIin~ dcvice(s) identified, and 

1t the results·are as recor.ded. 

1 ECHNICIAN: ffiAT 0 STI .. DEVICE: 0 SAUVA DBREA TH* lS-Minute Walt: 0 Yes 0 No 

SCREENING-TEST: (F", BREATH DEVICE" 1I',ite in ,ile .'pdce be/Oll'l1I!b: if the testing del'ire is lUll desiglled to JlfiuI..) 

Test # Testing Devi ... Name Devi ... Serial' QB. J.ut # .to Exp.O.te Activation Time Roodlng TIme ~ 

CONFIRMATION TEST: Ralths MJI.SI. be aJJUed 10 each copy ofl/lisform or printed directly 011/0 the form. 

~:------~--~--------------------------------------------

TEl4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR WGHER 
~-I:ertify that I have submitted to the alcohol test, the ,..,,'lII1;s of which are accurately recorded on this fonn. I 
undemtand that I mast not drive, perform safety-sensitive duties, or operate heavy equipment because the 
results are. 0.02 or VeRter. 

Signature of Employee 

COPY 1 - ORIGINAL - FORY.(AAD TO THE EMPLOYER 

Monlb Ooy Yeo. 
OMB No. 2105-0529 

570-FSC3 (Rev. 7101) 6849 

I i30 
, 1_ ....... 

f !~ ~ 
! ! ~a· 
I 1 ~ , , :: 
I i~ 
I I::t: 
',! I (ij ;; 
i ! 
i I 

i ~ ~ 
i !> 
: ~ ;;; 
i i >4 
!; ;~ 

ie: ! I 

i: !~ !og 
'! : .. :m 
f i~ 
': ! <> ,= 
: i~ 
! !~ t .. _ .. ______ ... ___ ..... _"':' __ .... ___ .... _____ ... _~ (1) 

r------.. --.... -----...... --.. ---.. -, 
: !~ 
I ~ > > 
i : 5: s I I _. >< 
! i g·O 
i : e ~ 
Ii=: :::p 
j ! ;: 5a' 
, 0 

i, i ;, 
'1$ 

~ • CI .. 

!:: ! c ~~ 
i::r: 

!-:-------. --------~ a 
A Atiix With Tamper Evidem Tape 

Appendix B-3 

-![ 

II 

I! 
l , 
i 
i , 

11 
i 
I 
I 
I 

i , . 

I 

I. 

I 
:1 

~ 



u.~ . .LIt:lJan.1Ht:lll Ul .lraH:spuCtaUUn ~1.JV.l J 
, ~ . Alcohol Testing Fopn ~ 

(The instrllclions ' this form are on the back of Copy 3) 

STEP 1: BE 

SSN or Employee ID No. 

C: Employer Name 

Street 

Clty,STZlP 

DER Name and 
Telepbone No. 

D: Reason for Test: DRandom DReasonoble Susp. I61~OSI-A.cid.'nl DRelurn to Duty DFoliow-up 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

I certify that I am about to submit to alcohol testing required by U.S. Department of Transportation regulations 

and that the h:lentifying Q:tion nt\'ided on the form' is true and correct. 0 OS /30 / D' 

Oule Munth I Duy I Veor 

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

(If lbe tecbnician conducting the screening lest is not tbe same technician who will be conducting the 
confirmation test, each technicinn must complete their own fllrm.' I certify that I have conducted alcohol testing 
on the above named individual in aC,cordanee with the procedures established in the (I.S. Department. of 
Transportatio,n regulation, 49 CFR Part 46, that I am qualified to opente the testing device(s, identified, and' 
"at the results are as recorded. 

1~CHNIClAN:~AT D SIT DEVICE: D SALIVA DBREATIf" 1S-Minule Wait: Dyes D No 

1i,CREENING TEST: (For BREATH DEI/IC£> II'r;t< ;lIth. xpuct belm!' on/,' iflhtl.st;IIS de"i,'e is Il!.!L '''·''i.qlleci /0 {lliru.J 

Test # Testing Device NllDIe Device Serial # QB. l.ut # & F.xp. Date Activntion TIme Reading Time Result 

CONFIRMATION TEST: Results iY!l§I.be'a!fi.Ttd 10 each copy ofthisjonn or printed directly onto tllefoml. 

REMARKS: ______ ~ ______________________________________________ __ 

Ph"ne Number IAren Code & NUmb'? 

/;;;r"-:c-:;-;-;-;c:7:;"==----------'-' --- Da~2rdh "n.?! Year 

-TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 
" / ~ertlfy that I have submitted to the alcohol test, the results of which are accurately recorded on this form. I 

understand that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the 
results are 0.02 or greater. 

Signature or Employ .. i)ate 

COpy 1 - ORIGINAL - FORWARD TO THE EMPLOYER 

Month lluy Year 

OMS No. 210S-OS29 
570-FS-C3 (Rev. 7101) 5849 

-------
RBT t 1)# 1'319977' 
DATE 08-3e-0~ 
TEST tlO. 0150 

ID~ 

,------,---------,,-------,---.------.,---,----,-~ 
.. ---------.----------------.... -- --------~ 

'""' ~ 

I: !~> 
~~i 
2 0 
.:::~..." 

1 : Jg '"'e 
; ::::. 

It ! &? ~ :§.-
! ~ 
! 
! 
l 
1 

! ?:: 
~ 

I 1 
t'l:l 
<: s: , ~ 

! r,~, 
! , :.: 
; : "C too ~ _____ .. __________________________ ~ ~ 

, 

j 

I 
II 

I' 

1 

i 
! 
I 

! 
~ .. --... -----.. ------------------.. --' I 

_I 
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• • 

u • ..., • .u~l'an,W~lll. U.l .1.1 iilll:spUrLiilUUl1 \.uV 1.) 

.~ " Alcohol Testing Form ~ 
(The illsmlctions are on the back 

-. 
SSN or Employee ID No. 

c: Employer N"me 

Street 

CitY,STZIP 
DER Name and· 

Telephone No. 

I certify that I am about to submit to alcohol testing required by U.S. Department of Transportation regulations 
and thot the identifying provided on the form is true and correct. 

Test I Testing Devi~ Nam. Device Serial # QJl Lot # &: Exp. DDte Activation Time Reading Time RI!SuJI 

CONFlRMA nON TEST:. Remits MJlSl. be afJixed 10 each copy of this fonn or printed directly onto die foroL 

REMARKS: ____________________________________________________ _ 

Comp$~/ lVq, wru 
Company Oly. Stale, ZI... . 

tb- . 

~TEP 4: TO BE COMPLETED BY EM~I:.OYEE IF TEST RESULT IS 0.02 OR HIGHER 
.1ertlfy that 1 have submitted to the alcohol test, the results of whieh are ac~rately recorded on this form. I 

.-Wlderstand that I must Dot drive, perform safe~-sensiti\le duties, or operate heavy equipment because the 
results are 0.02 or greater. I 

RBT rVi 01 
DATE £18-30-89 
TEST Hl). 8161 

IDt 
54238 

AS Wi 072872 
SCF'..EENI NG 

TIME 

... 
tI» 

~S 
(I> >t 

g·O - .., 
Oc;"'tj 

:;c :::to 
(I> ::! '" ~ =-.. 
::x:: a 

---------------------------------j .... 
in> 
to ~ 
! ~i S<' 
l § Q 
: = ""C 
1 (JQ !:!. 

! S' :a :v. 
:E.. 
!2 
itI; 
!a 
I 

! 
1 ... 
I~ 

!> 
:::l 
! i;<' 
i~ 
i~ :,.., ,'" 
i~ 
!~ 
itTl ,< :0.: 
!g 
:~ 

l~ 
:11 -_ ......... _ ... _--_ .. -----------------_# 

l _______ .. ______ .. ____ ... ______ .. ___ .. _ ~ 
G 

L.:S~ig~na::t=u ... :.:..:o::.rE=!dI'I=pl=u'c::ee=_ _______ ~~~~ ______ ....::.D..:.=1e_..:IIo..:I..:on..:th::....'iuin;Dr;.rr,;:-.;;:;:;;;y;:.;;;.r;;;;;....J .... AffiX With 'Tamper Evidem Tape 
OMB No. 2105-0529 

COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER 
570-FS-C3 (fIev. 7101) 6849 
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u.a • .lJ~pal. LJ.ll~U.L VI. .1.1. i1U.~l'VI UiLlUll \JJV ~) 

.~. . .Alcohol Testing Form .. 
rnstmctlOrujor thisfonn are on the. back 3) 

SSN or Emplo~'ee ID No. 

C: Employer Name 

Street 

City,STZIP 

DERNameand 

Telephone No. 

6 

~ <;L,.A.:dI-- 2-lJib-Sl5"-"5vzB 
DER Name 

D: Reason for Test: 0 Random .0 Reasonable Su.p. ~"st.A.ccldent OReturn to Duty o FoHow.op 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

I certify thall am about to submit to alcohol testing required by U.S. Department of Transportation -I- and that the identifying provided on Ibe form is true and correct. 

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

(If the technician conducting the screening test is not the same technician who will he conducting the 
confirmation test., each techoician must complete their own form.)l certify that I bn·ve conducted alcohol testing 
on the above named Individual in accordance with the procedures established in the U.S. Department of 
Transportatibn regulation, 49 CFR Part 40, thut I am qualified to operate the testing devicels) identified, and 
"'at the results art as recorded. 

---_._--. 
F:E:T . 11;)# 01 . 
(lATE 138-'3€t-£19 
TEST HO. e159 

lDif 
78'3141 

AS II.!#- 07287".2 
.SCF.:EENING 

G,"211)l Trl'lE 

.-~UTO 13~-
-------- . 

' .... 

OS1'1' DEVICE: o SALIVA DBREATH* IS-Minute Wait; Dyes DNo , 

SCREENING TEST: (For BR£~TH DEVICE" lI'ri,e in llor .'JI</c, /"'/Oll"!1!lb: ifl/It tesring del'i"e is!!U! designed to /l!iJJLJ 

Testing DeviL-e Name Device Serial /I QE. I.ut /I & F..xp. Dnle Adiw.tlon Time Rending Time Re.')uU 

CONFIRMATION TEST: Results MJMI. be affixed,o each copy of this fom, or printed directly onto thefanlL 

RE~URKS: ________________________________________________________ ___ 

CompunyS~ ,. J 
~lElf;.t U/ct , 1r?1z( 

Compaoy Cily, Slule, Zi. 

26'~ -5/~-Sy'Ze 
Phone Number (Area Code & Number) 

$'-5rJ-d? 
Date Month 7 Ooy 7 Yeur 

~TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 
.:ertify Ibat I have submitted to the alcohol test, Ibe results of which are accurately recorded on this form. I 

·~nderstand Ibat I most not drive, perform safety-sensitive dutie.., ot operate heavy equipment because the 
results are 0;02 or greater. 

Signature of 6mpluy" Dole 

COpy 1 - ORIGINAL - FORWARD TO THE EMPLOYER 

Month Day Year 

OMB No. 2105-0529 
570-F5-C3 (Rev. 7/01) 6849 

, 

!~ 
:> 

1 :::::; ! );' 
i~ 
!s:
i ...... 
1 3~ 
: "0 

I:, ! g !tIl 

:,; l~ 
:= 

1 ;.~ 
: ; 11 
~- ... -------.. ---------------.. ------.. 
.. -- .. _--------_ .. _--------------... ----.. --, 

>->
~B -.;.< 

g·O 
:,i, ~~ ;; g. 

!:.' : ~-
~~ 

: ::c 
! : (.D "'--------.. -------------.---------. a 
A Affix. \\ ilil lru1l1)er Evidt:fii Tape 
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u.;:,. uepanmenr or ~ranspon:anon ~uu 1) 

. ... . " Alcohol Testing Form ~ 
(The instructIOns this [ann arl! on the back 3) 

(First, M.l., Last) 

SSN or Employee ID No. 4cf1:U~ . 
c: Employer Name 

Street 

City,STZIP 

DERNameand 

Telephone No. 
DER Name DER (Aren Code & Phone NUJIlber) 

D: Reason ror Test: OR.ndorn' ORensonnhle Susp. ~t-Accld.nt OKetorn to Duty OFollo\V.up 0 Pro.employme~t 

STEP 2: TO BE COMPLETED BY El\'IPLOYEE 

r certify that r urn about to submit to alcohol testing required by U.S. Department of Transportation regulations 
and that the identifying infonnation pro\'ided on the form is true and correct. 

Out. Month I Ouy I Yeur 

S EP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

(If the technician conducting the screening test is not the same technician who will be conducting the 
confirmation test, each technician must complete their own form.) I certify that I hal'e conducted aicohol testing 
on the above named indiyidual in accordance with the procedures established in the U.S. Depurtment of 
Transportation regulation. 49 CFR Part 40, that I am qualified to operate the testing del';ce(s) identified, and 

gt the results are as recorded. 

lECHNICIAN: t8!BAT 0 SIT DEVICE: 0 SALIVA OBREATH* IS-Minute Wait: Dyes 0 No 

SCREENING TEST:' (Fm' BREA TH DEVICE' ".rit' in Ilze .'pal't btl""'!lIlb: if,lze ,e,<ting del'ie, is nol designed In /l!i!!l.J 

Test' Testing Device Name Device Serial # QB. Lol# &:. E.lp. Date Actiyation Time Rending Time Result 

CONFIRMATION TEST: Results MUST be ajJi:ad to each copy of Ilzis Jon" or printed directly onto the form. 

~~:------~--------------------------------------------------

~l .. U:~r~~5 
~T;:icia~O "TIS. 

.RINT) Alcohol Technician'S Name (First, M.I .. Lust) 

-~ 

ddress < 

. (l.Jq, t('c1(2.1 
Company ClLy, SID 7';. . 

"""2er.;.-5IS- .3 (Z!J 

Date Month 7 Duy Year 

TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 
__ ,certify tbat I bave submitted to the alcohol test, the results of wbich are accurately recorded on this Corm. I 

understand that I must not drive, perfoml saiety-sensitive duties. or operate heaV'j equipment because the 
results are 0.112 or greater. 

Signature of F..mployoe Date 

COpy 1 ~ ORIGINAL - FORWARD TO THE EMPLOYER 

Month Day Year 

OMS No. 2105-0529 
S70-FS-C3 (Rev. 7/01) 6849 

RBT I'J# 019977 
DATE 08-3l?i-09 
TEST flu. 0160 

lDi 
641216 

AS 11)* 072::':72 
SCREEHIHG 

G"'210L T mE 

_AUTO 13-:-58 
---------------

i ~ 
.~ ____ . __________ . _______ .. _ _. ___ _. ___ . _____ ..J G 

.. --------- .. -------------.. ---.. ---....... ------~ 
i [~ 

n> o :::: '" -, =, x 

§. Q 
fI=g ::p 
~ ~. 
(t -en 
g. 

:, '" ::c: 
1<10 !{; 
! 
i~ 
:> 
is 
:>< 
!~ 
is: 
!..., 
:r.> 
:3 
:"" 
1'~ 
:r:r1 ,< 
:~ 
!l"t 

!~ 
: 1:,;-

:"0 L _______ .... __ .. _ ........ __ .... _____________ l (i;-r------....... ---... ------------------------·1 ~ 

! I;"';'" 
! ! §: = 
! : -.;;<' 
• 1 g·o , ;a~ 

: i ;' s' I i~-
:, E:-o; 
, ::c: 
t _________________ .. _____ .. _____ ...... __ . ~ 
AI. k'jx ,<, iH: 'Tam~'l;;j E viut"m 'I aT)" 
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" 

, . Department of Transportation (DOT) 
, ,Alcohol Testmg Form ~ 
mstnlctlOllS this are 011 the back 3) 

B: SSN or Employee II> No. 

C: Employer Name 

Street 

City,STZIP 

DERNameand 

Telephone No. 

D: .Reason for Test: DRando~ o ReDSunahl, Susp. ' I[JI~o.I·Accid.'nt DR'turn to DUly OFollow.up 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

I certify that I run about to submit to alcohol testing required by U.S. Department of Transportation regulations 
and !hut !he identifying information provided on !he form is true and correct. 

ignature of Employee Date Month Day I Yeor 

STEP 3: TO BE COJ.\llPLETED BY ALCOHOL TECHNICIAN 

(If the technician conducting the screening test is not thl\ same technician who will be conducting the 
confirmation test, each technician must complete !heir oWn form.) I certify that I have conducled alcohol testing 
-~ Ihe above named individual in accordance wilh the procedures established in the U.S. Oepartment of 

insportation regulation, 49 CFR Part 40, that J am qualified to operate !he testing device(s) identified, and 
loat the results are as recorded. 

TECHNICIAN: s;itBAT 0 SIT DEVICE:, 0 SALIVA DBREATU* is-Minule Wait: Dyes 0 No 

SCREENING TF.8T: (Fllr BR£4 TH DEVICE' write ill Ihe sptlce be/fII" anb:. if the testillK cI,,·ic. i,~ not designed 10 /l!il1!..f 

Test # Testing Deyice Name' Device Serial. I QB. Lot # & EXlJ. Date Adhution l1me Rending Time Result 

CONFIRMA nON TEST: Results M1lSI be affixed to each copy of tltis fom. or printed directly onto the form. 

~:-----------------------------------------------------------

Dote Y~ar 

stEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 
I certify that I have submitted to the alcohol lest, the results of which are accurately recorded on this form. 1 
understand that I must not drive, perform safely-sensitive duties, or operate heavy equipment because the 
r¢sults are 0.02 or greater. 

Signature of Employee 'Ilot< Monlh Do)' Y."r 
OMB Nc. 2105-0529 

...:j 
,." 

'''& ,--_.,-._._--_.-.. _------------_._----_._-, 
...-----------...... --.. -.. ----_ .. _-------------. , , 
1 i -4 
i i (") :> 
i I g 9 ,:::n X 

1::J 0 : e.,.., 
I = ~ ! Q'Q ::. 
! !X' ::: 
: (l)-

i~ :::::::; 

: ;,:W 

! I 
il: I; 

i::~ 
.~:,::' I! is :-0 

I :'!l~ ! 5: 
! 1 a 
',I, :~ :-0 . L ... :. ________________________________ ... ! Ci' 

r----OO-------------------------l 4111 

! ! : I»~ : :~s I 1 _. >C 

: ! g·o 
! ~ ~ :; I i !~. 
• G 

! ~ 
L ________________ ... __ .... ___________ l ~ 

a 
A Aftix With Tamper Evident Tape 
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HEALTHFORCE 
WORKPLACE HEALTH SOLUTIONS 

From: HealthForce Pattnecs 
18323 Bothell-Everett Hwy 
Suite 220 . 
Bothell. WA 98012 

To: Lea Schmidt 
WA State Ferries 
2901 3R.d Avenue • .suite 500 
Seattle, WA 98121 

Date Verlfled:9/11:?009 

Results Summary 

: I; . ! 
, i 

I 

: . 
~W~A~~~a~m~F~e~m~·e~s~~~.O~.2=1=36=)======================================== _____ ,; 

--.---- Test Type:"POSt~cldent .; i 
Batch 10 

9/112009 3:25:22PM 

Teat Type: Post-AccIdent Total: 8 

WAState Ferri~ (002136) Grand Total: 8 

Results by Date 1 Alpha Sort Page 1 of1 
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1-IEALTHFO R CE 
WORKPLACE HEALTH SOLUTIONS 

From: HealthForce Partners 
18323 Bothell-Everett Hwy 
Suite 220 
.BDthel~ WA98012 

To: Lea; Schmidt 
WA State Ferries 
2901 3Rd Avenue. Suite 500 
SsatHe. WA98121 

. Date Verified: 91112009 

Results Summary * I W O~60 
WA State Ferries (002136) 

. ~ iYPa: POStOACCidant 

Test TJpe: Post-Accldent Total: 8 

WA State Ferrlas (002136) Grand Total: 6· 

91112009 1 :26:47PM • RasuJls by Data I Alpha Sart Page 1 of1 
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! • t' -~, ..- ....... , 
:;.. r.. _ ,,"' . 

/." .:. ~ : i '.", 

NO. 41198-9-11 By __________ . ____ _ 
DEPU: 'y 

COURT OF APPEALS FOR DIVISION II 
STATE OF WASHINGTON 

EVERGREEN FREEDOM 
FOUNDATION, 
a Washington nonprofit corporation, 

Plaintiff/Appellant, 

v. 

WASHINGTON STATE 
DEPARTMENT OF 
TRANSPORTATION, division of 
Washington State Ferries, 

DefendantlRes ondent. 

PROOF OF SERVICE 
OF WASHINGTON 
STATE 
DEPARTMENT OF 
TRANSPORTATION'S 
RESPONSE BRIEF 

I, Lisa M. Savoia, do hereby certify that I am a citizen of the United 

States of America, over 18 years of age and am competent to be a witness 

herein. 

On March 28, 2011, I transmitted a true and correct copy of 

Washington State Department of Transportation's Response Brief and this 

Proof of Service via ABC Legal Messengers to the following: 

1 



iII'. ... ... 

Michael J. Reitz 
Evergreen Freedom Foundation 
2403 Pacific Avenue SE 
Olympia, WA 98501 

DATED this 28th day of March, 2011 at Olympia, W A. 

Lisa Savoia, Legal Assistant 

2 


