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'Assignment of Error

The trial court erred when it denied Kenneth Sortland's
motion to proceed pro se, infringing upon his rights under
Article I, sec. 22 of the Washington State Constitution,
which guarantee's a defendant's "right to appear and defend
in person."

Issues Pertaining to this Error

1. Was the defendant's request to proceed pro se made clear
to the court?

2. Was the defendant's request a knowing, intelligent and
voluntary waiver of his right to counsel?

3. Does the trial record indicate that the defendant's
request for pro se status was made with an improper
motivation, such as unjustifiable delay, or in order
to disrupt proceedings?

4. Was it made clear during colloquy that Sortland was
aware of: (1) The nature of the charges; (2) the maximum
possible penalty; and (3) the disadvantages of self-
representation?

5. Did the trial record adequately identify a legitimate
reason to deny Sortland's pro se status?



IT. Summary of the Facts

Susan Woodstock owned 2 home located at 714 North Warner in
Tacoma, Washington. (VRP 33) She rented the home to a man and his sons
for nearly 10 years, but after learning that the tenants were not taking
adequate care of the house, she evicted them in June 2008. (VRP 33-35)
The tenants had cassed a significant amount of damage to the house, and
extensive repair was required throughout the house. (VRP 34, 61-62)

The house remained vacant and tenantless from June 2008 thru June 2009.

By June of 2009, the home repairs were complete and the home was
again "ready to rent." An advertisement was placed on an online class-
ified website. (VRP 36,61) Woodstock showed the house to approximately
10 people (VRP 60-61)

At approx. six o'clock, on the morning of June 15th, 2009, Woodstock's
neighbor, Dan McCormack, heard noises in the alley behind his house.
(VRP 68-69) McCormack looked out his window to see an unfamiliar red
truck parked next to Woodstock's rental home (YRP 73)

McCormack is a professional photographer, and because he felt the
circumstances were suspicious, he used one of his cameras to take
pictures of the driver of the red truck. (VRP 74,75; Exh. 14,20,235

McCormack did not immediately contact the police. Later that same
day McCormack walked past the rear of the house and noticed that the
basement door appeared damaged. He then contacted Woddstock. (VRP 78)

After receiving McCormack's call, Woodstock went to the house.

(VRP 39) She discovered that the basement door had been broken into,

that two interior doors were missing, as was her shop-vac, and that

some other tools may have also been missing. (VRP 40,42,43,49)



McCormack contacted 911 and Tacoma Police Officer Damion Birge

was dispatched to McCormack's 911 call. (VRP 98,99) McCormack gave
Birge copies of the pictures he had taken. (VRP 100, 103 Both the
Pierce County Sheriff's Department and CrimeStoppers created and
circulated a bulletin about the incident, which included the picture
of the suspect taken by McCormack. (VRP 118, 120-21, 122; Exh. 19A)
For approx. ten months there was no response to the CrimeStoppers
bulletin. (VRP 121 On June 16th, 2009, a crime scene technician pro-
cessed Woodstock's home for fingerprints, but was unable to lift any
usable prints. (VRP 135-36)

While on duty, on March 13th, 2010, Sheriff's Deputy Jerome Duray
saw a photograph of Kenneth Sortland. (VRP 143) He thought Sortland
resembled the suspect from the CriméStoppers bulletin. (VRP 144)
Duray showed the photograph to another Deputy, who alsc believed
Sortland bore a resemblance to the man pictured in the bulletin.

(VRP 111, 113)

The State subsequently charged Sortland with one count of resid-
ential burglary (RCW 9A.52.025), one count of second degree malicious
mischief (RCW 9A.48.080), and one count of first degree theft (RCW
9A.56.020, .030), all in connection with the Woodstock break-in. (CP 5-6)

Trial began July 12th, 2010. (VRP 5) At trial, Sortland called
several witnesses who testified that Sortland was employed at a job
doing construction, specifically, carpentry, from six o'clock in the
morning until four in the evening Monday thru Friday, throughout the
month of June, 2009. (VRP 155-157, 162-164, 172, 173)

During trial, the photographs taken by McCormack were admitted



as evidence. (VRP 11) Booking photographs of "mug shots" derived from
a yet untried and unrelated charge were also admitted as evidence,

over the objection of defense counsel. (VRP 8-12) A "CrimeStoppefs"
photo was also admitted as evidence, also over the objection of defense
counsel. (VRP 8-12)

On July 19th, 2010, during trial, prior to closing, defendant
Sortland unequivocally expressed his decision to proceed pro se.

(VRP 190) Colloquy certainly occurred. (VRP 190-198) The court denied
Sortland his request for self-representation. (VRP 190-198)

Although witnesses had given testimony to support an alibi theory
of defense, no jury instruction was provided by defense counsel to
the court and the jury was not provided an instruction on the defend-
ant's alibi theory.of defense. (VRP 198)

A jury found Sortland guilty of ‘residential burglary and malicious
mischief, and of the lesser included offense of second degree theft.
(CP 72-76; VRP 240) The trial court sentenced Sortland within his
standard range to a term of confinement totaling 84 months.

(SRP 13; CP 105,108)



I1T. Law and Argument

A. The trial court erred when it denied Sortland's motion

to proceed pro se, infringing upon his rights under Article I,

sec. 22 of the Washington State Constitution, which guarantee's

a defendant's "right to appear and defend in person."
On July 19th, 2010, during trial, Sortland moved through his defense
counsel, to proceed pro se. (VRP 190) It was clear to all parties that
Sortland was attempting to assert his right to proceed pro se. (VRP 190-
198) Colloquy between the Honorable Judge Stolz and the defendant
occurred. (VRP 190-198) Nevertheless, the trial court denied Sortland's

request to self-representation. (VRP 198)

None of the recognized reasons which would justify denial of this right
were identified by the court or seem to apply to the facts of this case.

"Criminal defendant's have an explicit right to self-representation
under the Washington State Constitution and an implicit right under the
Sixth Amendment to the United States Constitution.'" State v. Madsen,
No. 81450-3 (2010); Faretta v. California, 422 U.S. 806, 819, 95 S.Ct.
2525, 45 L.Ed.2d 562 (1975). Article I, section 22 of the Washington
State Constitution provides:

"In criminal prosecutions the accused shall have the right to appear and
defend in person, or by counsel, to demand the nature and cause of the accusation
against him, to have a copy thereof, to testify on his own behalf, to meet the
witnesses against him face to face, to have compulsory process to compel the
attendance of witnesses in his own behalf, to have a speedy public trial by an
impartial jury of the county in which the offense is charged to have been
committed and the right to appeal in all cases..."

The context of the "right to appear and defend in person" clause

is clear. Article I, section 22 is titled Rights of the Accused. It

begins, "the accused shall have the right..." Id. The rights of the

accused are then delineated, one after another. Nothing modifies the

listed rights. There are no caveats.

Statement of Add. Grounds 5



Foremost among these rights of the accused is the right to "appear and
defend in person.” (inly one possible concluzion can be drawn: Criminel
defendants have the right to oppesr and defena in person.

The people ratified our constitution. Const. presmble. The under-
atanding of thae ratifving public is thus the kéy to constitutionzal
interprétatinn. Utter, at 518, "constitutions are not designed for meto-
physical ar logical subtleties...the people make them; the people adopt
them; the people must be supposed to read tham, with the help of common
sense; and cannot be presumed to admit in them a2ny recondite meaning, or

any extraordinary oloss.” 1 Joseph Story, Commentaries on the Canstitution

of the United Stataes, aec. 851, at 322 (3rd Ed. 1858). Moreover, "“If a

constitutional provision is plain an unambiguous on its face, then no
construction or interpretetion is necessary or permiszsible.® State ex rel.,
Anderson v, Chapman, 80 n.2d 189, 191, 543 P.2d. 222 (1375).

that could be plaimer or more unambiguous Than our "right o acoear
ancd defend in person" clausc? The only relevant question hers i whather
the trial dourt was justified in denving Sortlend his unesouivocsl request
to assert his right to appear and defend in person.

fur Constitution proclaims, "He the people of the Stat2 of Yashington..
do ordsin this eonstitution.® Const. nreuamble. Tt is the penpls who
ratifisd our constitution, and "the constitution i= the exproassion of the
prople's will, adopted by them." State ex rel, Albright v, City of
Spokane, 64 Wn.2d 767, 770, 394 P.2d 231 (1964) (emphasis added). Therefore,
in analyzing the conatlitutional text, "the intent to he derermined is=
that of the peopls who ratificd the document rather than the ‘ntent of

the handful of men who wrote it." Robert F, ltter, Fraeedom and Diversity

in a2 Federal System: Perspectives on State Constitutions and the

Washington Decleration of Rights, 7 U. Puget Sound L. Rev. 491, 511 (1984),

b



Thus, "[alppropriste constitutional analysis begins with the text and,
for most purpozes, snuuid end there as well." Melyon v. Pizree County,
131 Wn,2d 779, 799, 935 P.2d 1272 :(1997). The oveopls ratifisd a text so
plain its meaning is unmistakahle., Admittedly, the meanings of the words
moy change. Thus, we might rightfully "inguire about the acceptsd meaning
of the words at the time the provision was adepted, "Utiter, supra a2t 530
{citing Stetg‘v. Brunn, 22 Wn.2d 120, 139, 154 P.2d B26 (1954), hecause
"{elonstitutions being the result of the populer will, the words thercin
arz tn pe understood ordinarily in the =sense that such words convey to
the popular mind,"® State ox rsl. State Cepitol Comm'n v, Lester, 91 Yash,
9, 14, 156 P, 852 (1MA). But it hardly seems necesnary to oxamine whether
tha nopuler meesning of "the rignt to appesr and defend in person" hos
changed over tha past hundred-odd years. A textusl analysiz "includes

the words themsclves, their grammaticel relationship to one another, as
well as their context.” tMalyon, 131 UWUn.2d at 789.

Given the value we place on the sccused's personal decision-meking
in this ares, we cannot agrec that the state constitutionsl and common
law history feavor the rqfectinn of 2 right of szlf-ropresepiation. To
the cantrary, such history reinforces the textual suppeort for récognition
of the right. This right is oo fundamental that it is afforded despite
ites potsntially detrimental impact on both the defendant and the admin-
istration of justice, Farstta, 422 U.5. at A34; State v. Vermillion,

112 tin.2p0, BAL, 51 oP.2d 188 (2N02). As the United States Supreme Court
has obsarved:
T right to refend is personel. The defardent, amd ot his laser or He
State, will bear the personel corssouerees of a cowiction., Tt is te deferdant,
therefore, 1vho mast be free mersonally o decide whether in his pacticular case,
oursel is o his alarege. And althouh e may covict bis oan cefarse ultimetaly
o i oun cetrimertt, hic cheice mst be toored ot of Hthet resoect Tor the
imividesl which is the lifehlood of the 1z, Faretta, 422m 1LS, at R34

(outing Tlineis v, Allken, 307 1.5, 337, 55951 90 S,Ct. 1077, 25 L.Ed.2d. 353 (197) (Brorran,
J., coreurrios)).



This reasoning is persuasive where = defendant wants to make his own case
at trial. It remains he who bears the personal cost if his bid is unsucc-
easful. Because the right to self-representation, like other rights
enumeratsd in article 1, sec. 22, must be personally held, the provision

as 8 whole must be construed as guaranteeing & right to self-rspresantation.

"The unjustified denial of this [pro se] right requires reversal."
State v. Stenson, Wn,2d. 668, 737, 940 P.2d 1239 (1997).

Having recognized & criminsl defendant's right to aelf—répresentation,
it is also important to recognize that the right is not without limitations,
is not self-executing, end that courts must balance this right with other
dissonant rights, such as the right to counsel, and, of courss, the
orderly administration of justice. It is, therefore, out of caution, that
"hoth the United States Suprems Court and this court have held that courts
are to 'indulge in every reasunable presumption! egainst a defendant's
waiver of his or her right to counsel." In re Dat.vuf Turay, 139 ln.2d
379, 396, 986 P.2d 790 (1999)(guoting Brewsr v. Williams, 430 U.S, 387,
404,97 S.Ct. 1232, 51 L.Ed.2d 424 (1877)). Aa a request for pro se status
is B waiver of the constitutionel right to counsel, apnellate courts have
regularly and properly reviewed denials of requests for prose status
under an abuse of discretion standard. E.g. State v. Hemenuay, 122 Win.App.
787, 792, 95 P.3d 408 (2004). Discretion is abused if a dacision
is manifestly unreasonable or "rests on facts unsupported
in the record or was raached by applying the wrong legsl standerd.”

State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 )2003)(quoting State

v. Rundquist, 79 Un.App. 7;BA, 793, 905 RP.2d (1995)).



WYhan a defendant regussts pro se status, the trial court must first
determine whether the request is unequivecal and timely. Stenson 132
Wn.2d at 737

Sortland's rsquest was unequivocal. Defense counsel informed the

court thet Sartlsnd "would like to give his own closing." (VURP 150)

"hat thet maans is that hz went:s to reporessnt himgelf." (VRP 190) The

trial court then opined: “It's usuelly a very stupid thing to do;"¢
(VRP 190) which was immediately followed by the defense counsel's YThat's

what he wants to do." (VRP 193) The court then asked the prosecution for

its position on the matter. The prosecutiisn was opposed to the motion.

It was clear to all parties; the trial court, assigned defense counsel,
and the prosacution, that Sortland was attempting to proceed pro se.

That the defendant's request was plain and clear is also svidenced by
the colloquy betueen the Honorable Judge Stolz and Sortland. (TRP 190-98)
The right to represent oneself at trial is not sbsolute, and the request
to proceed pro se must also be timely. State v. Delleese, 117 Wn.2d 562,
377, B16 P.2d 1 (1991). Closely related to timeliness iz the concern that
a defendent will use the right to self-representation to obstruct or
delay the orderly administration of justice. In this cese, there is

no evidence in the record‘which indicates the trial court found the
reqguest to proceed pro se was untimely. Neither the State or the trial
court suggested that disruption or delay was intended or would occur.
Sortlasnd never rsquested a continuance and had preparad his élcsing
argument in writing, which was available for review, if the court deemed
it necessary. All parties were aware this request was an attempt by
Sortland to sssert his personal right to appear and defend in person.

The record does not support a theory that any type of improper motivation

lead to Sortland's decision.



"Ahsent a finding that the request was equivocal or untimely, the
court must then determine if the defendant's request is voluntary, knowing,
and intelligent, usually by colloquy." Faretta, 422 U.5. at 835; State v.
Stegall, 124 Wn.2d 719, BB81 P.2d 979 (1994). Again, the court shsall
indulge in "'svery ressonabla presumption! ageinst & defendent's weiver
cf his or her right to counsel.® Turey, 139 Wn.2d at 396 {(quoting Breuwsr,
430 U.5. at 404),

This presumption does not give a court carte blenche to deny a
motion to proceed prc se. The grounds that allow a court to deny a def-
endant tha right to self-representation are limited to a finding that
the defendant's request is equivocal, untimely, involuntary, or made
without a genersl understanding of the consequences. Such a finding must
be based on some identifiahle fact; the presumption in Turay does not go
80 far as to eliminate the nesed for any besis for denying a motion for
pro se status, iere it otherwise, the presumption could make the right
itself illusory. A court may not deny a motion for self-representation
based on grounds that self-reprssentation would he detrimental to the
defendant'’s ability to present his case or concerns that ths courtroom
proceadings will he less sfficient than if the defendant were represented
by counsel. "Similarly, concerns regarding a defendant's competency
slone is insufficient; it the court doubts the defsndant's competency,
tha necessary course is to order a competency review;' Personal Restraint
of Fleming, 142 Wn.2d 853, 865, 16 P.3d 610 (20010; RCW 10.77.060{(1)(a).
"fnlor do we think that a defendant who waives his right to the sesistance
of counsel must be more competent than a defendant who does not, since
there is no reason to bslisve that the decision to waive counsel requires

an eppreciably higher level of mental functioning than the decisien to

waive other constitutional rights...[t)lhe competence that is required
10



of a defendant seskinc - waive his right to counsel is the competence
to waive the right, no: the competence to [effectively] represent himself.®
Gfodinez v. Moran, 5719 U.S5, 3R%, 398 (19930. Fortunately, in this case,
the State itself has provided some insight into the soundness of Sortland's
decizion-making during trisl; whers on October 8th, 2010, at sentencing,
the State offerad this comment: "He did, guite frankly, a very good job
throughout the course of the trial in assisting his nwn attorney in his
own defensa." (SRP 3-4)

In this case, Sortland's reaquest for nro se status on July 19th,
2010, was unequivocal, timely, voluntary, knowing and intelligently made.
He was competent to make the choice. The regquest was unequivocal in the
context of the racord as a whole and the choice reflected the defendant's
true subjective desire for self-representation. the record reflects that
guring collequy the defendant was apprised and alfeady aware of: (1) the
nature and sericusness of the charges; (2) the possible and maximum penalties
which may be imposed; and (3) the disadvanteges of self-representation

Spacifically, during cnlloguy, the following was revealed: that the
defendant has studisd law, (in prison); he had recently read WUashinoton
Practice, Volumes &4A, 12, 13, Methods of Practice 1A, and ahout 120 other
Apnellate Court cases; that the defenrant had not actually hesen to law
school; that the defendent had not cepressnted himself befors; the nature
of the charges against him; that the defendent waz already awars, (when
asked) of the maximum penalty, (84 months) which could be imposed, hased on
the maximum of his standard sentencino range-considering his prior
criminal history; that "he would be on his own®; that he tcould not ask
the court for any advise on how to handle closing;? and that “"defense
coungel would not be giving any advise." (VRP 190-198) The defendant

then related to the court hie having en issus with an officer's tostimony

i



given in cdisregard to & prior court order, which the defendant felt uwas

an intrusisn on the purview of the jury (Se= dirsect appeal, "Can't unring
that ball); the court admitted, (regsrdinn the objection): "It was [al] valid
one, you know," (VRP 195); the court then stated its erroneous belief

that the court had "ordered the Jury to disregard that at thm time the
objection was raised." (Footnots: tne objection was sustained; but no
corrective instruction was proffered to the jury). And fimally, the court
asked: "Now why do you wan®t to do your own closinn?® (VRP 195) My ansuer
was that I was intent on advancing an s8linbi theory of defense, which was
supported by evidence in the record as opposed to defense counsel's focus
on lesasr included offenses, which this defendent felt would "unczrmine

the credibility of the alibi theory of defense." (VRP 196-197) The decision
whather or not to granf self-representation seemed to turn on the court's
balief "that you want to talk to the jury, but you don't want to be subject
to cross-examination...," (VRP 197) snd, "at this point, lettino you do
closing argument, I think, is a chance for you to try to out your story
forth without being subject to the cross-examinetion of counssl.”

(VRP 198) "However, when a defendent makes = clesr and knowing request to
procerd pro se, such o request is not rendered equlivocal by the fact that
the defandant is motivated by something cother thar a singular desirs to
conduct his or her own defenss."...the controlling inquiry im determining
whether a request to proceed pro se is valid 1ls uhether the defendant bas
uneguivocally asssrted the right, not what motivated his desire to assert
the right." Stete v. McCormick, 152 bin. App. 536, 216 B.3d 475, 477 (2009);
State v. Littlefair, 129 un.Apn. 330, 238, 119 P.3d 359 (200%); State v,
Contrara«, 92 tn.App. 307, 314, 966 P.2d 915 (1998); State v. Riley,

19 Un.App. 282, 294, 576 P.2d 1311 (1979).

11



There appear to be only two reasons, based on the trial court record,
to guide us in an analysis of the decision-making procssses of the court
relating to this issue: (1)" It's usually a very stupid thing to do.®
(VRP 190) and (2) "[blut at this point, letting you do tlosing argument,

I think, is = bhence for you to try to put your story forth without being
subject to the cross-examination of counsel." (VRP 198) Neither of these
reasons are consietent with any of the recognized legitimate reasons for
denial of this personal right. "In some instances, we may overlook 8
court's abuse of discretion, if its deci=ion can be affirmed on any ground
within tha pleadings and the proof." Rohrich, 149 Wn.2d at 654, But such

a rule presupposes that we have some knowlsedge of the reasons upon which
the lower court based its declsion, and the rule should not apply uhere,
as hare, we have no insight into the lower court's reasoning. See Stete

v. Hampton, 107 Wn.2d a403, 409, 728 P.2d 1049 (1986)("Because the trial
court did not provide any [legitimate] reasons far its decision, we cannot
say it based its decision on tenable grounds or reasons®t).

tspecially troubling to this defendant, is the court's charascteriz-
ation that the defendant's request to proceed pro =8 was simply an effort "to
try to put forth your story."(VRP 198) Sortland's alibi defense theory was
already supported by the testimony of tuo defense witnesses...First witnesses
quastion: “What time did you drop him off (at work) on June.15th, 20097
Answer: "It would bhe by 6:00.'" (VURP 158) 0. "Hou do you know that you would
heve gilven Mr. Sortlend a ride to work if it was a Monday, Tuesday,
tiednesday, Thursday or a Friday?" A. "Because I was the one thst would take
him to work." 0. "And you did that every day?" A. "Yes." (VURP 16G) Second

witness, employer Robert Kremer: Q. "What hours were you working?" A. "6:00

i



in the morning until 4:00 in the afternoon." §. "So what hours was Mr.
Sortland working?" A. "6:00 to 3:30, 6:00 to 4:00 arcund therre.” Q. "And
6:00, meaning A.M.?" A. "Yas ma'am." And 0. "Did he alueys work Monday
through Friday?" A. "Yesh every daey." (VRP 164) Cross examination by
prosecution providea: . "what time did Mr. Sortlend arrive at work?" A. "He
got there at 6:00 A.M. every morning."(VRP 166) The trisl court's
characterization infers that Sortland possessed an improper motivation while
"Trying to put forth you story." and that Sortland wes attempting to
introduce new svidence into the trisl proceedings. This conjecture is Fﬁj
unfounded in fact and was mere spsculation on the part of the court. Thst
Sortland may have desired to highlight a plausible defense thsory, whidh was
supportad by evidence already admitted was well within any defendants right$,
The prosecution was allowed to provide the jury its theory of the case. In
fairness, the defandant should have been afforded an opportunity to advance
an alibi theory of defense which was supported by evidence in the trisl
record. Failure to allow Sortlend the opportunity to present his alibi
defense resulted in en unfair and incomplete trial. The court's reason is
untenable and stands in stark contrast to Sortland's Article I, sec. 22
congtitutional right "to appear and defend in person,” and is also in
contrast with common and decisionel law which supports a defendant's personal
right to advence a theory of dafense which is supported by the evidence

introduced at trial.
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IV. Conclusion

The only relevant guestion here, the one ths defendant asks the
Court of Appeals to determine, is uwhether Sortland was unjustifisbly
denied his request to appear and defend in person. How could a constit-
utional violation by any cleerer than this?

Although the trisl court's duties of mainteining the courtroom and
the orderly administration of justice are extremely important, the right
to repraesent oneself is a fundamental right explicitly enshrined in the
Washington Constitution and implicitly contained in the lnited States
Constituticon., The velus of recopecting thic right cutueighs any resulting
difficulty in the administration of justice. None of the recognized legit-
imete reasons for denying self-representation were given by the court or
seaem to apply to the facts of this case. The only permissible conclusion
is that Sortland's request was voluntary, knowing and intelligent, and
that the trial court's denial of Sortland's request far pro se status
was errar. Sortland was entitled, as a matter of law, to an order allowing

him to defend in person as gusranteed by the lWdmshington Constitution.
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AND Cz;mzf TOPPERS PHOTOS Dib NOT ouUTWEIGCH THE
POTEMTIAL FOR UNFAIR PRETUDICE IR MISLEADING oF
THE JURM AND OF FENDED DUE PEOCESS BY DENYING
SORTLAND THE PRESUMPTION oF INNOCENCE wHICH
IS 0 BE AFFORDED E£ACH DEFEMPANT AT TRIAL

Tssues PfRT?//J/NC- 70 THIS ERROR.
(. Dip 1%E OBTECTIONG EAISED B9 PEFEMSE Colt)SEL

DURIN G MoTIONS /N LIMINE FPROPERI PRESERVE THIS
ISSUE FOR REVIEW T

. WAS /7 AN ABUSE OF DISCRETION To ALLOW APMISSIoN
OF MUG SHOT3 FROM AN UNTRIED AND UNRELATED

CHARGE INTO THIS TRIALY
3. Dib THE PROBATIVE VALUE OF THE EVIDENCE OUTIVEIGH

7S POTENTIAL PRETUDICIAL EFFECT C

4, Was THIS HARMLEYS ERROR T
5, WhaS THE UNTRINTED EVIDENCE BY JTTELE AVERHELMIVET

6. Ts /7 CLEAR BEMOND A REASONABLE DOUBT THAT THE
EVIDENCE COMPLAINED OF pIP NOT CONTRIBUTE 74

THE DEFENDANVTS CoNVIcTION T
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L. SumMarY o THE FACTS RELATED ™ 7HIS Tssue

On Juer 12 2010, DURING MOTIONS IN LimmE s DEFENSE
C OUNSEL OBTECTED WHEN THE STATE INTRIDUCED AS EVIDENCE A
BOOKING PHOTD OR “MUG SHOT WHICH STEMMED FRom AN ANTRIEED
ANb UNRELATED CHARGE AS WEIL AS PHoTS RECOGNITED AS
s “Crime \fY’aH’éR(‘“ BULLETIN . ( VR?P 6*21) THE PROSECUTION
ARGUED THAT THESE PHOTOS WERE ‘PART oF THE RES GESTAE OF
1HE CRIME . ( VRP ‘7) Twe Boakine PHITZ AND CK/msmePé’in
BULLETIN WERE RDMITTED AL EVDENCE AT TRIAL, AND WERE
UTILIZED 16 SECURE A CONVICTIoN OF THE DEFENDANT, KENNETH
SorTLAND. e Stamement oF Avvrmionsi. GroumhSs Jummar
or e pers, Tosue A , FOR. MORE DETAIL N THE CASE.

THrREE PHIRS, ONE OF THE ACTUAL SUSPECT, AND THE
TWo OTHERS WHICH WERE BIECTED T8, FoRmED THE ENTIRE
BovY OF EVIDENCE AGAINST SORTLAND., THERE ExiSTS NO
OTHER PHULICAL EVIDENCE OR. TESTIMOM oF AMM EVE W TMNESS
TD THE INCIPEMT WHICH LN K SORTLAMD T THIS CRIME .
THAT THIS CAJE TURNED SOLELY ON THE ABIMISIIIN OF THESE
PHOTAS /S EVIDENCED EY THE COURTS OwN COmmeEN T Tirs
GOING 10 BE tAP 70 THE JURY TO DETERMIE ... WHETHER OR NIT
THEY THINK. THAT'S Y40 I THESE™ PHO 1D GRAPHS. L MEAN;
THAT'S LHAT THIS CASE 15 GOIN & T0 RISE AND FALL oN."
Cver [97)
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0. LAw AND ARGUMENT

B. THE RELEVANCY AND PROBATIVE VALUE 0F MUG SHITS

ap CrimeSmorbers PHOTDS PIb NIT OUTWEIGH THE PoT-

ENTIAL FOR UNFAIR. PREJUDICE OR MISLEADIN G OF THE

TURM AND OFFENDED DUE PROCESS B4l DENYN G SORTLAND

THE PRESUMPTION OF INNOCEN CE WwHICH 15 TO BE AFDEDED
EACH PEFENDANT AT TRIAL.

THIS ISSUE LuAS PRoPERIM PRESERVED FOR REVIEW BECAUSE
OF THE FouduwinG OBJECTIONS RAINED BY PEFENSE COUNJEL
DURING MOTIONS IN Lim e Your HONOR, L woulb oBIECT. ..
(CIHE FACT THAT Me, JORTLAMD WAS I CUSTODH, WHAT HE wAS
w culropi For, 7HE CorrEeTion OFFIceRe’ OFIN 10N THAT
HE MARY HAVE BEEN THE JAME PERSOIN IN THE FHOTB GRAPH

15 ALL IRRELEVANT., LT EXTREMELY PRETUDICIAL UNDER
CERT 4ol, 403, amp Yod (1)." Cver 8-7) Aiso, e Ceime-

S1oPPERS BULLETIN, |'D ATK THAT /T BE EXCUbED. LT
INCLUDES AUEGATIONS THAT ARE HERRSAY: ALSs, TUST
THE FRCT THAT 177 5A4S 170 A CRImE JTOPPERS BunieTin,

IN AND OF /TSELF, MAY BE SOMEWHAT PRETUDICIAL TD
e aurd, (VRP 16-17) On APPERL, A PARTY mAY NIT

RAIJE AN OBJECTION MoT FROPERIM FPRESERVED AT 1RIAL
ABSEMI MANIFEST CONSTITUTIONAL ERROR. JTATE V.
KronicH, 160 L. Zz/ 593,879, /16 F.3d 482 (de?’)j
RAP 2.5 (a)(5). We ApoPT 4 STRICT APPROACH BECAUE

3B



TRIAL COUNSELS FAILURE T0 TBTECT TO THE ERROR. ROES THE COURT
OF THE OPPORTUMITY 7O CORRECT THE ERROR. ANMD WIULD AVDOID A RETRIAL.
Jmrev. Kirkman, 159 Wn.2d 118935, 155 734 125 (2007).
A PARTI MAY OMLM ASSIGN ERROR /N THE APPEULATE COURT onJ
THE SFECIFIC GROAMD 0F THE EVIDEMNTIARY OBIECTION mAvE AT
TRIAL . 7T v, Geot, 10% b/ma2d 412, 422.,705 £,24 1182
(1985). T n TS CASE, THE ISSAE HAD BEEN PROPER(T PRETERVED
FOR REVIEW BECAUSE DEFENSE COUNJISEL OBIETTED 10 THE ADMISSIoN
OF THE EVIDENCE AND SPECIFIED TO THE COURT THE REASIS ;
RELEVANCY, HEARSAY Al/D FREJUDICE .

THE APMITION oF EVIDENCE 1S ReVIEWED FOR ABUSE oF
pisceenon . JTaiE v. Novrie, 116 Lh.24 83/, £52, £07
F2d 190 Ciaa). Wrer) 1o //PKOEA’W\/E VALUE 18 SRS TANT=
ALY OUTWEIGHED BY THE DANGER OF UNFAIR PRETUDICE
EVEN RELEVANT EVIDENCE MAY BE EXCLUDED. £R Y03, THiv
DEFENDANT CONTEMPS 1HAT MU GSHoTT " ADIMITTED AS
EVIDEN CE STEMMING FROM AN UNTRIED APD UMRE LATED
CHARGE WERE INHERENTLM PRETUDICIAL TD THE DEFEMDANMTY
RIGHT T A FAIR TRIAL. T HE RERIINAELE APD LO&1 CAL
CONCLULION TURORS WouLb NATURRILY mAKE /5 THAT THE
MU G SHo 1S /N THE POSSESLIOMN OF POLICE IWERE EVIPENCE
OF A PAST CRIMINAL ACT. AS THE PROSETUTION PoIN TED OUT:
“OBVIOUSLA, THE TURM 10 FONG 70 KNow) wHERE (JFFICER
Dur iy 10 EMPLOMED, How HE 15 EMPLOYED, LONAT HiJ DUTIES

4p



ake, (VRP 12) anb Wi can CRAFT 17750 THAT T UR4 boes wr
HAVE TD KNOW EXACTLY WHAT HE WAS BEING BookeD D THE TR
Lrrd..." CVRP &) Without 4 Limitin & WSTRUCTTON, THIT
EFFECTIVELY TRANSFORMS AN UNTRIED AND UIRELATED CHARGE
INTD EVIDENCE OF PRIOR BAP ACTS, A CRInMINAL DEFENDANT mMAY
BE HELD 70 AMNSWER FOR ONLY THOLE OFFENSES CONTAINED /N
THE INICTIMEMT 0. INFORMATION. JT4TE v. Fernanbez-
Mevia, 141 Wh.2d 448, 453 6 £.34 1150 (2o00).

Trus, THE FIRPT AUESTIN WE MUST ANSUER. 15
WHE THER iINTRODUCTION OF THESE MU G SHOTS wisf PRETUDICIAL
OR OFFENSIVE 70 DUE FPROCES. One Whrkmleon CommenTATOR.
HAS URGED THAT UNFAIR PREJUDICE SHoULD NeT BE SEEN AL A mATTER
OF EMATIOoN, BUT 0F ERRONEOUS INFERENCES THRT UNDERMINE THE
GOAC oF THE RULET 1D PRIMOTE ACCURATE FACT FINDING AND FRIENESS.
Jee Generact, Victwsr J. Goub, feverat Ruwes o Evvace

UbICIAL E vibencss 58 Wasn., L. Rev. 497 (1%’3). T
REAION THE PROSE ciATION PROVIDED FOR THE ADmTTANCE OF

THIS EVIDENCE WAL THAT THE PHITYS WERE PART OF THE
RES CEPTAE" oF 1HE CRIME: ¢M//-//?v’ ! Ry MORE ITERESTED
IN, 13 GIVING THE TURM THE FULL PICTUEE ..../7 PART ofF THE
RES GESTRE OF THE CRImE, AND THE JURM (S ENTITLED 17
KINOW TNE FULL STOR Y. Y (vePa ) L 10 TRUS 7HRT THE
/’KEE GESTRE" Do CTRINE WAS RECOGNIZED AT THE TIME

5B



OUR. STATE CONSTITUTION WAS ADOPTED. ONE cITED commENTATZE.
ARSUND THE TIME OUR STATE CONSTITUITIoN LWAS BEING ADOPTED
DEFINED THE TERm AS “EVENTS JPEAKING FOR THEMS ELVES THRoOUGH
THE INJTIN CTIVE WOIRPS AND ACTS 0F PARTICIPANTS: 6T THE woRDPS
AND ACTS OF PARTICIPANTS WHEN NARRATING THE EVENTS.
FrANCIS WHARTON, % TREATIVE oN THE [Aw) oF Euvpence
in Crimiwat. _LSrues, sec, 262, AT 192 (7™ A, /844),
LT ENCOMPASTES EVERM ACT FORmiNG THE MAIN EVENT AT ISJUE.

UNFORTUNATELY, COUETS HAVE USED THE DO CTRINE AS
A WAPTEBASKET CATCHALL 7D APMIT ANY EVIDENCE THAT COULD
EE JRID 1D HAVE ARISEN ouri oF THE EVEMNT OR TRANNSA (TTon)
ISELF. T HIS Bookindle PHoTB PID NET ARIFE oT oF THE EVEMT
AT TRIAL « ADM/H’/F/A/?'V oF RES LETTAE EVIPENCE /S PREMISED
UPOIN THE FREX THAT THE EVIDENCE ARISES aur of THE € VvEMT
1TTELF. Bookine PHoTU TAKEN APFROX. 10 MoNAHS AFTER
THE TRIALS CRIME O CLURRED) STEMMING FRom AN UrITRIED
AND UNRELRTED CHRRCE, CANNIT BE SRIP 70 HAVE ARIJEN
OUT OF THE EVENT /TIELS OR TD WAVE ANY ACTUAL FPRIE-
ATIVE VAULE, OTNER FERHARS, 7THAN 10 SJLAY THE min/bS af THE
TURY. THE BEOAD AMD UNREFINED USE 0F THIS Do CTRIVE
HAS EARNED THE CRITICISm OF SomeE J)cc Brrcks
[aw Dicrionmya, 1923 (9% ed 2000 L1I75 mver-
IWITENESS HAS JERVED AS A BASIS FOR RUUNGS WHERE IT

WAS ERSIER FoR. THE JUDCE 10 INVOKE THIS 1mPALIN &

6B



CATCHWRRD THAN TO THINK THROUGH THE REAL AUESTTON
mvorven. ") auotive Toun H. wWhiemore, ASmpenrs
TEXTBook 0F THE Lawd of Evivence, 279 (/%35)).

L 1Ake 1HiS oPraRTUNITY 70 STAMD wiTH A WoST OF
COMMENTATORS PoINTING oUT TNE ABSURD) Y oF 7HE RES

GESTAE EXCEPTION AT 100 FREQUENTIM APPLIED. FROFETIZR
bdecmore CRITICIZES THE EXCEPTION A8 MOrT FREQUEMNTLY
USED MERELY AS A <OVER FAR LoOJE IDERS AVD 1GIORANCE
0F PRINCIPLES." T A Town Henrv Whemore & Perer
77LLER§, EvibENCE N 715/,%1‘ AT Q}mmm\) /)YUJJ Jee. 28
A7 1880 (1923). Brusv Garner, ep/rer m cuier
oF Black's Law Dictionsry, LAMBASTES 1HE CONCEPT
//77%: PHRASE 13 ANTIAUATED. B9 moDERN TUDGES /T 1f
BEING CRADUAUY DISCARED . L+ (£ SUPERFLUOUS, 41D
SERVES oMM 7D 0BLCURE THE (OGIC OF THE RULE .
Tr ssoucd g6 6P 70 dBLIVIoN." Bisck's L
DicttohAry, /423 ( I 6, 2.007)(62[407%& JoHu .

Wiemore, A Jmpa/~t T exrsoor oF e [ aw oF
Evipences, 279 (193 5)), Ret GETTAE IS PERHAPE THE
MOST FAMOUS ——AMD CERTRINLY THE NARDIEST—= FUDICIAL NaN RERN

OF ALL 11meE . LT HARS ENPURED -— NO THRIVED UFsN~ - MORE THAN
A CENTURY OF ABUJSE BY BoTH /75 PETRA CTZRS ﬁ/\b 7S DEUOTEI:‘.’JZ\\
Terome A. Norrman, ReT ¢elimes cailbrEN, 47 ALA. L,
Rev. 73 75 C1a95).
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Generaws, evivence of 4 perermnnve’s PRIOR msconbuct

1S INAD mISTIBLE T8 DEMINSTRATE THE ACCASEDS PROPENSITY
70 COMMIT THE CRIME CHARCED. ER 404 (4) T+ mAY,
HOWEVER, BE APm1SS/BLE FOR OTHER PURPOSEL, Jut c4 AS PRooF
OF MOTIVE, OPPORTIUNITY, INTENT, FRETARATION, FLAN, KWow-
LEPGE, IPENTITY OR ABIENCE OF miPTRKE o0& SCLIPENT:
ER 4o (L), Tre TRIAL COURT SEEMS 75 HAVE ADmn 17TED
THIS EVIDENCE BASED 0N 178 DETERMINATION THAT 1T tvfS
APMILIHEBLE PURSHAT 15 404 (B) 10 AL 107 7HETURY 1N
DETERMINING IDEMITTY. L] KE ALL TUDICIAILY CREATED
EXCEPTION.S; THE ADmifl1B/LITY TF EVIDENCE EXCEPTION

IO LImITED AND NARROWLY DRAWN. 1HESE LimiTED AND
NARROwY DRAWN EXCEFPTIONS ARE L/ 1 TED BY THE REAMNY
THAT ERDUCHT THEM IND EXVSTEN CES THEY ARE NOT- DEVICES
TO UIDERM INE THE INADIMILIIBILI TY REQUIFEMEMT. o
TUSTIFY THE Apmissins of PRIOR ACTS umber 404 (b),
THERE T BE A Showmé Thvar (i) THe EVIbance SERvES
A LesrimaTE PuRpases (2) THE EVIDENCE (5 RELEVANT 1D PROVE
AN ELEMEMT OF THE CRIME CHARGED, AND (3) THE PRaBATIVE
VACUE TUTEIGHS /78 PRETUDICIAL EFFECT. J%/ffé’ Y. DEVK/EJ” 5
154 (. Zd 842, 848479, 72 P.3A 798 ooz cirime
Siare v. Lowaw. 125 (N2d 947, 255,889 £24 40701995)),

THIS DEFERDAVT CONTENDS NOME OF THETE CorDITIANS HAVE BEEN
ADERUATELY IMET
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Toe nutrrase oF £R 404 (b) 15 10 PREVENT 4 JURY FRom
COMVICTING A PEFEMBIVT BAIED oN PROPENSITY OR CHARACTER.
EVIDENCE. We HAvE LONG WARNED oF THE POTENTAL RiPK THIS THPE
| OF EVILENCE HASIN FRESUDICIVG THE DEFENIAMT AMD 10 BE

AWARE 0F $1TURTIONG ' wWHERE THE MINWTE PEG of RELEVANCY
u);a, Be OFJCURED BY THE DIETY LINEN HUNE UPEN /7:\“
Sza7e v, Smimw, 10¢ wn2d 772,774, 725 F.24 95/ (1934)
Cavorve State v, Goesel , 36 W24 367,379, 218 £.24
300 (1950)); see Acso Srare v. JacTlreicr, 98 Wh.24 35
362, 655 £.24 €97 (1982)X Wotb iniG THAT BECAUSE oF THE
HICH RISk FOR. PRETJUDICE , EVIDENCE OF PRIOR BAD A CTS
MUST BE CLOSELY SCRUTINITED AVD ADMITIED oMLY 1F CERTAIN
CRITERIA ARE MET). THIE CAPE FPRESEMIT AN EXAMPLE 2F obl's
THL PRONIEITIIN EXISTS.

Muc Swors SHoULP BE AVSIDED 0 ESTABLISH IDEMTTITY
DUE TO POTENTIAL FOR PRETUDICES eVEN CLIPPIVG OFF
IDENTIFICATION NUMBERS AND NoT USIN ¢ THE PNRASE
‘MUE SHOT" witl pot NECESSARILA DISCAITE THE
FRCT THAT THE PHOTOGRAPN 17, 1N FACT: A mdé SHsT.

SatE v. Yates, 161 tn.2d 714, 769-71(2007); Srarev.
Fiveks 137 (.20 792, £12-813 (1999); Jrere . Firre,
i27 in2d €28, 653~5 (1995); J1A7E v. FuRman, 122
W, 2d <40, 4sz (1993): S v. Mo, 42 lh A
718 [/ %9&). ﬂé“ PRsPER. APPROACH 13 70 MAINTAIN NARRsW
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EXCEPTIONS. /% TRIRL COURT mUST ALLWAGS BEGCIN wiTH THE
PRESLomPTIZ THAT EVDENCE OF FRIOR Babd ACTS i IWADMIIIBLES.
Swv. Dellncenrie, 150 tim 24 117,74 B3 117 Goodl,
THar 15 wrar ER YoY (b) eEXPRETL CommaNDr. ApmiaIBILITY
SHoULD BE ALIOWED ON(M AFTER. RECOGNITING THAT OVE JF
THE NARROW EXCEPTIONS APPLIES) AND THAT PROTECT10NS ARE
N PLACE, AMND wWHERE THE TRIAL COURT BALANCES THE
PEOBATIVE VALUE oF THE EVIDENCE CAREFULLY wiTH 174
PRETUDICIAL. € FFE LT,

GaNERALLY, THIS TYPE 0F EVIDENCE 15 ALLOWED NI
T0 HELP PRoOVE THE ACT /N RUEPTIIN A CTUALLY 0CCARRED,
EUT THE TRIAL COURT WERE FOUND 1T tdl APmuUl/BLE. H
DEFENLAM 15 o/ TRIAL FOR RCT1NS TAKEN RELEVRMT T2
HIS OB WER. CURRENT CASE, MOT FOR THE PRIOR WRaN £FUL
ACTS THAT mAY HAVE FCCURRED IN THE PASTS 0R, IN LS
CALE: FOR ACTHMS WHICH WERE YT TD BE APIPIC—
ATED AND WERE UPARIED AT THE TIME OF THE DEFEAMANTS
TRIAL . E R 40Y (D) tar wirsors calct EEEW A meck -
AN IS 7D ENSUEE THAT THE JURM MVICTS A DEFELVDANT
BRIED oMM N EVIDENCE PRAVING THE Commion oF THE
CRIME CHARGED. A FERIIN JHOULD 10T BE ConvICTED EASED
ON BEING THE TYPE OF PERJIN wWiNo /S (IKELY 1D < /T~
CRIMES. TreE STATE /0 REQUIRED T PROVE, BEIOND A REASoMAELE

DOUB T THAT THIS FPERIJON CoMmmi1TED TN CRIME
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THe Wasm eon S7a1E CoNSTITHTIN ENSURES THIS
EY GUARAINTEEIN G CRIMINAL DEFEMIANTG A FAIkR AND 1mPRRTIA L
TRIKLS INNEREMT It THIS RIGHT 1S THE FPRESUMPTION 2F INNOCENCE
AND THRT THEIR CullT RE FROVED EEYUIND A REASONAFLE
boiuBT. CONJ*T, ART. L, 5ec.3,22, B4 aciowin ¢ mHe
ADMISSI0R) PF K Gh(Y FRETUDICIA. EVIDEN CE oF PRIsR BAD
ACTS ATTRIAL, THE TURY WAL A mUcH HIGHER (K EL/HI8D
IF CoNNICTIirG AN 1RO CENT PEFENbAar/™ BECAUSE oF
OTHER. CRIMES R BAD AcTS CompITIED IN THE FAST,

FureR, weE KRE ALWAHS BEEN EXFLICIT 1M a1 R.
EERUIREMENT THAT A FPROBATIVE VERL 1S FPREJUDICIAL
BACAN CIN ¢ TESTLHOUCD BE CONMNPUCTED oN THE RECOIRD
BEFIRE ALDWING AP L1100 oF PRIGR BAD Actd. JImre
v Wave, 138 th. 24 w50, 463,979 F2d £50 (ia9d) \Je
SHOULD CONTIWUE TO EMPHASIZE THE CONSTRICTIIN oF
ANM EXCEPTIoN To €ER HOY (B). e BALANCINE TENT murr
pe HDUCHTFULLY AN CAREFULLY COMDUCTED onJ THE RECORD )
AND [F THERE IC AN DoUBT RS T8 /7T ADm Ll /610 s THE SCALE
SKoULD BE TIFPED /W) AN OF THE EXCLUNON oF THE EVIDENCE .

T HE IMPROPER. ADMISION oF EVIDENCE 70 SUFHRT A
CRIMINAL CONVICTION MAL BE HARM LESS ERPOR. STATE v.
Frores, 184 L Zd 1, 12, 186 B3 1038 (2008, A semesys
ERROR /S AN ERRoR WHICH 11 TRIVIAL , 7B. FORMAL, 7R m ERELY
ACADEMIC ) AND WAL PeT PRETUDICIAL 10 THE SHE TR 1AL

B



RIGHTS OF THE PRRTY ASSI GNING 775 and AN MO wwAY AFFECTED
THE FIMNAL onTComE OF THE case //V RE pET oF founes.,
168 tn2d 82,297, 229 F&d 678 (Gzo1o) (quorive Srars
v. Briron, 27 Wo.2d 336,341, 178 P 24 34/ (1997)).

LF A RERSINAELE FLVBILITY EXLITN THRIT N THE
ABSEN C&E 7F THE EREoR: THE VERDICT miGHT HAVE BEEN Mmoke
FAVORRBLE 78 THE A CCUSED /77 cANNOT BE HARMES. THERE
IS NO WAY TO DETERWINE whE THER THE TUEM (woUld HAVE
REACNED THE SJAME ReTuLT HAD 1HE PREIUPICIAL BOokiN &
PhoT> ard REDUNDANT CRime Soteers printts mor BEEMN PRETENMTED
A EVIPEMCE . THE COURT EMPLOS AN “WERWHELNINE
UNTRINTED EVIDENCE " TELT IN /7T ANALISLS oF ConNSTITUTISAL
AREMIES ERRE. ;m%/‘v, Gucots 104 Wh.Z) ar 926 755
pad 182 ( %’/) ] /%A/DER THIL TEST) WE (00K 70 THE UNTRIL/TED
EVIDENCE 70 PETERMIM /F THE UM TAWTED EvIDEN CE ALNE
15 JO OVERLWNELI 1M ¢ THOT 17~ NECELLIRILY LERDS T4 A
FIIDII @ OF Gl Cuicts ar 426,705 .24 1102 Class)

ThE CONDITION OF OTHER OVERLWINELMING ENIDENCE
CoULD KoT HAVE BEEN MET WHERE, HERE, THERE LWAS Mo
PHYSICAL EVIPENCE OR EUEW ITMNES TESTIMINY LIAIKIN ¢ J2eTIAND
T0 THIS CRIME. AR CUENDO, /7~ oD BE ETPECIRUY bIFF-
JCULT FOR THE JTHTE 10 CLAIM OVERWNELIMWEG UNTHINTED
EVIDENCE EXISTT (wERE THE MY 6w /1AeXS 70 7H#E
NCIPENMT WAS UNAELE PURING TRIFL 10 [DEWTIFY JoETLAND
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AS BEING THE JAmE FPERSON TR SUSTFECT HE HAD PN OETDGRAFNED.

A ERROR IS PRESUMED PRETUDICIAL UMLELS (E AN CON CLUUDE
THE ERRoR COULD NOT HAVE RATIONALLY AFFECTED THE VERDICT:"
Srae v DeRuke, 149 (n. 24 408, 912.,73 F.34 1000 (2003);
Smwre v. Crark, 143 i 2d 734 77576, 24 £.34 1008 (200))
% CONVICTION SANOULD BE REVERJTED wHERE THERE 1§ AnY
REASONABLE PSS /B/ILITY THAT THNE USE PF JNADIMISITIELE
EVIDENCE WAS MECESTARY 70 REACN A CUiLTI VERDICT,
Guioy, 164 Ln2d 4 426,

A reviewiue CourRT CANMNOT PETERmMINE wWHAT
EVIDENCE OR INLTRUCT 16N WFLUENCED THE JURYY PeCU/IN.
Denni T, Jweenev, An ANsiusiC oF Harmisst Exror
w Wasimenn: A Prweined Frocess, 3/ Gonz. L. Rev.,
277 (1995-96). “No covtirt Kroows corst mFLU enced
A PARTICULAR JURMYS VERDICT oF GU/LT /N AMM FART-

[ CULAR cASE." UniTed J1orEs v. Avravell) Frewmis
Co., 155 £24 631, ¢47 (2% Cre. 1798 sury 15 Fabe
UP OF WUMAN BEINCS, WHISE CONPITisn oF /:V,'/A/ﬁ CANNIT
BE ASCERTAIMED BY OTHER WitmAN BEINGS . THERERRE,

IT 1S IMPeSIBLE AR COURTS 7O CONMTEMPLRTE THE PROB-

ABILITIES ANY EVIDENCE maYl HAVE UFPIN THE mirbS A
e TurRoRE." St v. Rosmisors, 24 [h2d aoa, 91,167 F2d
986 (1945). Wrener and 1o Wit eXTET AN ERROR
INFLUENCED A GIVEN TURM VERDIcT I TNEREFIRE AN EXERCISE
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it TUDICIAL SPECUNLATION — PERKAFRS PRIN CIPLED Arp
RERSONED SPECULATIIN, BUT NINE TNE LESS SFECULATILN,
ABOUT WHAT A JURM wouLD IR WOULD NoT HAVE DoNE wiTH
OR w1 TNOUT TNE OFFEMNDING EVIPENCE, JNISTRUCTION, IR
COMMENT, WHILE muck HAS BEEN twRiTTEN ABOUT wHAT DoeS
OR DoES NOT INFLUENCE TVIRIES, WHRAT INFLUENCES A PORTICULAR
CASE CAN NmPL1Y NEVER BE DICOVERED. EVIDENCE OF A
PRIOR CRIME 1§ RLWAYUS PRETUDICIAL 10 A PEFENDAIT
BECRUSE /7 DIVERIS THE ATTENTION OF THE TURM FRom THE
QUESTION oF THE DEFENDANMT S RESPONSIB/ILITY FR THE
CRIME CHARGCED 10 THE /MPRIFPER ISSUE OF HI BAD CHARACTER.
UL v, AroricH 169 F.34 526 (PZCr. 1999) Trere
Mmgg"E omE QUESTION AL 70 WHETHER JU CH ERROVEOUS ADMIfTI0r)
0F ER 40U (L) v 1bENCE 15 0F CONSTTTITIONAL MA baoiT-
UDE" THIS CASE conNCERNS THE ALLEDCEDLY ERRINEDUS
ADm 1ifoN oF ER HOY (B) sviverce. 1T 17 pugions 12
PRESUME THE ERROR. 18 ANIFEST T AN ERRR /s

MANIE ST WHERE 17 AID PRACTTCAL SIMD 1D ENTT FIABLE
COMNSERUENCES 1N THE TR1AL OF 1™ cAle, " L1ate v,

Kigk PATRICK, 160 Ln.2d £73., 80, 161 B34 990 (2007
(&mr//uc' S1a1E v. STEIn, 144 M'!Zﬂ/23{/2‘llb 27 P3d

% 184 (z001). /%N ERRot. F comLTITINTI AL MACMITUDE 1S
PRETUD 1cdAL UNLESS TNIS COURT CAN JAY BEYIAD A REASENABLE
boUBT THAT THE ERRIR. D IP NoT CAMIRIBUTE 10 THE GAICTY

DN
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VERDI CT 0R THAT THE UNTAINTED EVIDEN CE 1S L2 OVERWHELmIN &

N
17 MIE CESSRRILY LEADS 70 eudT.S JTa1E v Acorm, 101 v &/
4z, 483 F.24 1069 (1984),

v. CownclusienN

T NTRODUCTION OF Mid ¢ SHOTT CLEARLY HAS THE
PsTENTIAL T0 VIOLATE A DEFENDANT S DUE PROCESS
RIGHT 10 A FAIR TRIAL, [NTRODUCTION OF THiS TYFE OF
INHERENTIM FRETUDICIAL EVIDENCE | JOLATES THE
DEFENDANMT FROM OTHNERS /M THE Coul RTRO oM AN/D
INEVITABLY ALIOCIATES Him IR HER w1t THE CHARGED
CONDUCT, THAS TENDING 10 BRAND Nim oR HER /1) THE
TURARS "EUES (w1TH AN UNm IS TAKABLE MARK oF GUILT....
THE POTEITIAL FOR INFLUEN CING TURIRS  TUDCEMEMT /5
PARTICULARLY AcUTE WHEN RooK/In ¢ PHoTOL, mU ¢ SH7T
AND OTHER UNFAIRM PREIJUDICIAL EVIDENCE 1S USED AT
TRIAL . THE "BANGER OF UNFAIR. PRETUDICE » CONFUIIIN
OF THE IJINES, M ITLEADIN ¢ THE JURMY, oR WEEPLES) Pkef-
ENTHTION oF cumuATIveE eviperce (ER Y03) st rmer
OUTWE | CGHED BYU THE FPROBATIVE VALUE oF THE EVIPENCE,
THEE e SHoTT LIKELY REMANED PROW INEMT N
TURORS MEWMORIES AND MAU HAUE DO m INATED THEIR
PERCEPTION) OF THE DEFENDALT.
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74

THe PRES UmPTION OF INNOCEN CE ALTHOUGH MOT
ARTICULATED ) THE ComneTiTution, 1S A BAJIC ComPONENT
OF A FAIR TRIAL UNDER OUR SUSTEM OF CRIMINAL JULTICE. o
Starev. Jame, Mo. 8200 8-2 (\Whsw. 05 /27/ Zom);
STRTE v. Fnsen. 137 W 2d 792, P44, 975 P24 967
(1292); Quorive Erreie v. Wictiams 425 U.J. 50/,
503,94 J. Cr. 169/, 9¢ L.EA2d 126 (1974).

Here, 1HE EVIDENCE WAS 0 PRETUDICIAL AF T0
WARRBAMT A REVERIAL OF THE CorV I CTIoN: THE BobY 0F
EVIDENCE UJED 7D CONVICT JZ}ETMND LVAS SOLELY THE
PHOTS . Twod oF THE THEEE OF wi (el THE DEFEMSE
OBIECTED 10 BECAUSE OF THEIR. PRETUD I CIAL NATURE.
Twe TrRIAL CourRT ABUSED /77 DILCRETION,) TRKING AN
UNTENABLE POSITION 11 Abm 1ITING THESE PREFTUDI¢ILL
PHoTod /070 THE TRIAL . |

LT IS DIFFICULT TO IMAGIE CIR.CUMSTANCES TO
BETIER DEM 8 ILTRATE A MICCARRIA CE OF 3USTT CE THAN
HAVING T GUESS WHETHER A TUR LWOULD HWAVE wiPafED
THE JAME VERbICT HAD /7 NOT BEEN GIVEW MMHER EMTLY

FPREJUD 1 CiA. PNo1d GRAPNI¢C EVIDEWCE.

6 B



COURT OF APPEALS, DIVISION TWO
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent, ﬂ\fgiij
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The following documents:
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