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I. Assignment of Error 

A. The trial court erred when it denied Kenneth Sortland's 
motion to proceed pro se, infringing upon his rights under 
Article I, sec. 22 of the Washington State Constitution, 
which guarantee's a defendant's "right to appear and defend 
in person." 

Issues Pertaining to this Error 

1. Was the defendant's request to proceed pro se made clear 
to the court? 

2. Was the defendant's request a knowing, intelligent and 
voluntary waiver of his right to counsel? 

3. Does the trial record indicate that the defendant's 
request for pro se status was made with an improper 
motivation, such as unjustifiable delay, or in order 
to disrupt proceedings? 

4. Was it made clear during colloquy that Sort land was 
aware of: (1) The nature of the charges; (2) the maximum 
possible penalty; and (3) the disadvantages of self­
represeritation? 

5. Did the trial record adequately identify a legitimate 
reason to deny Sortland's pro se status? 
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II. Summary of the Facts 

Susan Woodstock owned 3 home located at 714 North Warner in 

Tacoma, Washington. (VRP 33) She rented the home to a man and his sons 

for nearly 10 years, but after learning that the tenants were not taking 

adequate care of the house, she evicted them in June 2008. (VRP 33-35) 

The tenants had caased a significant amount of damage to the house, and 

extensive repair was required throughout the house. (VRP 34, 61-62) 

The house remained vacant and tenantless from June 2008 thru June 2009. 

By June of 2009, the home repairs were complete and the home was 

again "ready to rent." An advertisement was placed on an online class­

ified website. (VRP 36,61) Woodstock showed the house to approximately 

10 people (VRP 60-61) 

At approx. six o'clock, on the morning of June 15th, 2009, Woodstock's 

neighbor, Dan McCormack, heard noises in the alley behind his house. 

(VRP 68-69) McCormack looked out his window to see an unfamiliar red 

truck parked next to Woodstock's rental home (TRP 73) 

McCormack is a professional photographer, and because he felt the 

circumstances were suspicious, he used one of his cameras to take 

pictures of the driver of the red truck. (VRP 74,75; Exh. 14,20,23) 

McCormack did not immediately contact the police. Later that same 

day McCormack walked past the rear of the house and noticed that the 

basement door appeared damaged. He then contacted Woodstock. (VRP 78) 

After receiving McCormack's call, Woodstock went to the house. 

(VRP39) She discovered that the basement door had been broken into, 

that two interior doors were missing, as was her shop-vac, and that 

some other tools may have also been missing. (VRP 40,42,43,49) 



McCormack c0ntacted 911 and Tacoma Police Officer Damion Birge 

was dispatched to McCormack's 911 call. (VRP 98,99) McCormack gave 

Birge copies of the pictures he had taken. (VRP 100, 103 Both the 

Pierce County Sheriff's Department and CrimeStoppers created and 

circulated a bulletin about the incident, which included the picture 

of the suspect taken by McCormack. (VRP 118, 120-21, 122; Exh. 19A) 

For approx. ten months there was no response to the CrimeStoppers 

bulletin. (VRP 121 On June 16th, 2009, a crime scene technician pro­

cessed Woodstock's home for fingerprints, but was unable to lift any 

usable prints. (VRP 135-36) 

While on duty, on March 13th, 2010, Sheriff's Deputy Jerome Duray 

saw a photograph of Kenneth Sortland. (VRP 143) He thought Sortland 

resembled the suspect from the CrimeStoppers bulletin. (VRP 144) 

Duray showed the photograph to another Deputy, who also believed 

Sortland bore a resemblance to the man pictured in the bulletin. 

(VRP 111, 113) 

The State subsequently charged Sort land with one count of resid­

ential burglary (RCW 9A. 52.025), one count of second d<~gree malicious 

mischief (RCW 9A.48.080), and one count of first degree theft (RCW 

9A.56.020, .030), all in connection with the Woodstock break-in. (CP 5-6) 

Trial began July 12th, 2010. (VRP 5) At trial, Sortland called 

several witnesses who testified that Sortland was employed at a job 

doing construction, specifically, carpentry, from six o'clock in the 

morning until four in the evening Monday thru Friday, throughout the 

moith of June, 2009. (VRP 155-157, 162-164, 172, 173) 

During trial, the photographs taken by McCormack were admitted 
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as evidence. (VRP 11) Booking photographs of "mug shots" derived from 

a yet untried and unrelated charge were also admitted as evidence, 

over the objection of defense counsel. (VRP 8-12) A "CrimeS toppers" 

photo was also admitted as evidence, also over the objection of defense 

counsel. (VRP 8-12) 

On July 19th, 2010, during trial, prior to closing, defendant 

Sortland unequivocally expressed his decision to proceed pro see 

(VRP 190) Colloquy certainly occurred. (VRP 190-198) The court denied 

Sortland his request for self-representation. (VRP 190-198) 

Although witnesses had given testimony to support an alibi theory 

of defense, no jury instruction was provided by defense counsel to 

the court and the jury was not provided an instruction on the defend­

ant's alibi theory of defense. (VRP 198) 

A jury found Sortland guilty of 'residential burglary and malicious 

mischief, and of the lesser included offense of second degree theft. 

(CP 72-76; VRP 240) The trial court sentenced Sortland within his 

standard range to a term of confinement totaling 84 months. 

(SRP 13; CP 105,108) 



III. Law and Argument 

A. The trial court erred when it denied Sortland's motion 
to proceed pro se, infringing upon his rights under Article I, 
sec. 22 of the Washington State Constitution, which guarantee's 
a defendant's "right to appear and defend in person." 

On July 19th, 2010, during trial, Sortland moved through his defense 

counsel, to proceed pro see (VRP 190) It was clear to all parties that 

Sort land was attempting to assert his right to proceed pro see (VRP 190-

198) Colloquy between the Honorable Judge Stolz and the defendant 

occurred. (VRP 190-198) Nevertheless, the trial court denied Sortland's 

request to self-representation. (VRP 198) 

None of the recognized reasons which would justify denial of this right 
were identified by the court or seem to apply to the facts of this case. 

"Criminal defendant's have an explicit right to self-representation 

under the Washington State Constitution and an implicit right under the 

Sixth Amendment to the United States Constitution." State v. Madsen, 

No. 81450-3 (2010); Faretta v. California, 422 U.S. 806, 819, 95 S.Ct. 

2525, 45 L.Ed.2d 562 (1975). Article I, section 22 of the Washington 

State Constitution provides: 

"In crirrrina1 prosecutions ~ ocav:a:J S1a1l lave ~ right to appear am 
defeol in pera:n, or by counsel, to dE!lEI1d the nature and cause of the accusation 
against him, to have a copy thereof, to testify on his own behalf, to IIEet the 
witnesses against him face to face, to have ccxnpu1.rory process to canpel the 
attendance of witnesses in his own behalf, to have a speedy public trial by an 
impartial jury of the county in which the offense is charged to have been 
camritted and the right to appeal in all cases •.. " 

The context of the "right to appear and defend in person" clause 

is clear. Article I, section 22 is titled Rights of the Accused. It 

begins, "the accused shall have the right. •• " Id. The rights of the 

accused are then delineated, one after another. Nothing modifies the 

listed rights. There are no caveats. 

StatEID2Ilt of Add. Grounds 5 



Foremost among these rights of the accused is the right to nappear and 

defend in person.n Only nne pos~,ible conclw-lion can be drewn: Criminal 

defenliant''l hnve the right to Dppet;r :3nn dsfenrl in perSion. 

The people ratified our constitution. Gonet. preamble. The un~er­

stanriing of the ratifying public i8 thuG thR key to constitutinnel 

interpr8tatinn. Utter, at 518. "constitutions are not dasigned for metn­

physical or logical subtleties ••• the neople make them; th~ people adopt 

them; the petlplr'l mUr-lt be 5uopos~d to r>?;ad them, lIJi th the helo of common 

sense; ~md cannot be prs~umEld to admi.t in th"'!ifl any recondi te r:'Il'!8rinq, or. 

any extraordinary glo!'ln. p 1 JO'3eph Story, Commentaries on the Constitution 

of the United States, 8RC. 41:;1 t at 322 (3rd Ed. 1 85fl). f·1oreover, !!If a 

constitutional provision is plain an unambiguous on i.ts face, then no 

construction or interpretmtinn is nece8:JElry or permi':i<,'.hln.!! State ex rel. 

Anderson v. Chapman, flG t'Jn. 2r1 1139, 191, 543 P. 2d. 229 (1975). 

What could be plainer or mor~ unambiguouD ~h~n ~ur "right ~o RDOBar 

and d",fenrl in persan" clau5C:? Tho only r~lfwant qU{'~it:1.on h2T'" '1 r; whr:l1:her 

the trial court was justified in t1enyi"q Sortlanct 1"1: ,: uliequ1..vocF.ll !"'"qupot 

to Dssert hi8 right to appear and dafenrl in person. 

rIur Cansti tlltioli ornclalm5, "1.,.18 the oeople of thE'! :-tf'tc~ [1f !!!rYitlinqtr:m ••• 

do ordain this cansti tuticln.;: Conet. prt~clr'lble. It i.E th.;- peoph-' who 

ratified our constitution, and "the conotitlltion i~ the 8xnr?~~ion of the 

people's will, adopted by thsm." State ex reI. Albright v. City of 

Spokane, 64 Wn.2d 757, 770, 394 P.2rl 231 (1964) (8mphn~is added). Ther8fnr~, 

in analyzing the constitutional text, "the intent to h~ de~erMined is 

thnt nf the peoplrl who rl.'!ti fiod t;h~ document rathnr them th!:" inient of 

the hRnrlful of m~n who wrote it." Robert F. !Jtt8r) Freeedorn end Diversity 

in a Federal System: Perspectives on State Constitutions and the 

Washington Declaration of Rights, 7 U. PugDt Sound L. Rev. 491, 511 (1984). 



Thus, "[a]ppropri,ete constitutional analysis begins tdith the text and, 

for ~OBt purpo3es, snould end there am well.~ Malyon v. Pierce County, 

131 Wn.2d 779, 799, 935 P.2d 1272 :(1997). The oanple ratified a text ~a 

plain its meaning is unmi8takeble. Admitt~dly, the meaningq of the words 

moy change. Thus, we might rightfully "inquire about the accepted meaning 

of the words at the time the provi::;1.on was adopt!":ld, "tlttar, supra at 509 

( citing StatC3 v. Brunn, 22 ldn. 2d 120, 139, 154 P. 2d 826 (1954), because 

"[c]onstitutlons being the result of the popular will, the words therein 

are to be understood ordinarily in the sense that such words convey to 

the popular mind,': State ~x 1.'01. State Capitol Corom'n v. Lester, 91 !J.lat1h. 

9, 14, 15(, P. 8SB (1916). But it hardly sel::lms necesnary to ~~xaminrn whether 

the populElr meaning of "the rignt t.o apeeAr anr.! defend 1n person" hns 

changed aver tha past hundred-odd years. A textual analysis "includes 

the worda themselves, their. grammatical relationship to nne another, as 

well ae their context." r"alyon, 131 hfn.2d at 799. 

Given the valuEl we place on t.he accused I s personal deci::>ion-making 

in this are~, we cannot agree th<'!t th~1 ntatt:1 constitut.ional and common 

law history favo~ the r~ectien of a right of aelf-rnpre8~ntation. To 

thfo1 contrary, such history rl~inforces the textual support for recognition 

of the right. This right in so fundamental th~t it is afforded despite 

its pottlntially detrimental impact em both the defennant and the odmin-

istration of justice. Farmtta, 422 U.S. at 834; State v. Vermillion, 

112 Hn.2pp. H44, 51 dP.3d 1BB (2002). A5 the Unitp.d States Suprem~1 Court 

h,~6 obsp.rved: 
1'1"e rigTt iD rSfen:i i~, fErscnal. The cef't:rrJent, r:n:f rot his l.aJyer or tte 

Sta't.l":!, will !:ear 1te Immel ~ of a a::nficti.c:n. It is tte rEfen:1mt, 
i:h:!refore, btD nurt te f'roe r:m'9Cnllly ttl cB:it:E tamt:ter in his ;:mtic:ul.ar CDle, 

CD..I'l:El is ttl hiG ~. In:1 alttn..a:j1 t'S rrey t:::tniJ::t hi!3 CIIf1 ~ l.I1:ti.nstel.y 
to l"tb a.n drtrlnent, !lL:l d1:rl.rxJ rtlJI3t 00 I cc mal cut of fl1;tnt ~ fur tl'e 
1n:lividtal uhich i~) tiT:! Ufebltxr.f of tre 1a.l." Fen..~ta, 423n lI.S. at 8"'.14 
(qLDtin.J Il1inoi6 V. A.1l..3n, '!£flU.S. 337, YJI1-51 9.J S.ct. 1057, 2S L.Ed.2d. :!13 (1970)(Bmln:n, 
J., o:rD..lI.'I'irg». 



This reasoning is persuasive where a defendant wants to make his own casa 

at trial. It remains he who bears the personal cost if his bid is unsucc­

essful. Because the right to self-representation, like other rights 

enumerated in article 1, sec. 22, must be personelly held, the provision 

as a whole must be construed as guarantaeing a right to salf-representation. 

"The unjw~tified denial of this [pro se] right requires revereal." 

State v. Stenson, Wn.2d. 668, 737, 940 P.2d 1239 (1997). 

Having recognized a criminal defendant's right to salf-representation, 

it is also important to recognize that the right is not without limitations, 

is not self-executing, and that courts must balance this right with other 

dissonant rights, such es the right to counsel, and, of coursa, the 

orderly administration of justica. It is, therefore, out of caution, that 

"both tha United States Suprema Court and this court have held that courts 

are to 'indulge in avary reasonable presumption' against a defendant's 

waiver of his or her right to counsel. 11 In re Det. of Turay, 139 tiln. 2d 

379, 396, 986 P.2d 790 (1999)(quoting Brewer v. Williams, 430 U.S. 387, 

404,97 S.Ct. 1232, 51 L.Ed.2d 424 (1977». As a request for pro ae status 

is a waiver of the constitutional right to counsel, appellate courts have 

regularly and properly reviewed denials of requests for prose status 

under an abuse of discretion standard. E.g. State v. Hemenway, 122 Wn.App. 

787, 792, 95 P.3d 408 (2004). Discretion is abused if a decision 

is manifestly unreasonable or "rests on facts unsupported 

in the record or was reached by applying the wrong lagal standard." 

State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 )2003)(quotlng State 

v. Rundquist, 79 Wn.App. 7;86, 793, 905 P.2d (1995». 



Whan a defendant requasts pro se status, the trial court must first 

determine 111hether the request is unequivocal and timely. Stenson 132 

Wn.2d at 737 

Sortland's request was uneguivocal. Defense counsel informed the 

court that Sortland "would like to give his own closing." (VRP 190) 

"What that means is that hm want:=: to repres9nt h1mself.n (VRP 190) The 

trial court then opined: lilt's usually a very stupid thing to do;" 

(VRP 190) which was immediately followed by the defense counsel's "That's 

what he wants to do." (VRP 190) The court the, asked the prosecution for 

its position on the matter. The prosecuti~n was opposed to the motion. 

It was clear to all parties; the trial court, assigned defense counsel, 

and the prosecution, that Sortland was attempting to proceed pro se. 

Thet the defendant's request was plain and clear is also evidenced by 

the colloquy between the Honorable Judge Stolz and Sortland. (TRP 190-98) 

The right to represent oneself at trial is not absolute, and the request 

to proceed pro se must alao be timely. State v. DeWeese, 117 Wn.2d 562, 

377, 816 P.2d 1 (1991). Closely related to timeliness is the concern that 

a defendant will use the right to self-representation to obstruct or 

delay the orderly administration of justice. In this case, there is 

no evidence in the record which indicates the trial court found the 

request to proceed pro se was untimely. Neither the State or the trial 

court suggested that disruption or delay. wae intended or would occur. 

Sort lend never raquested a continuanca and had prepared his closing 

argument in writing, which was available for review, if the court deemed 

it necessary. All parties were aware this request was an attempt by 

Sortland to assert his personel right to appear and defend in person. 

The record does not support a theory that any type of improper motivation 

lead to Sortland's decision. 



"Absent e finding that the request was equivocal or untimely, the 

court must then determine if the defendant's request is voluntary, knowing, 

and intelligent, usually by colloquy." taretta, 422 U.S. at 835; State v. 

Stegall, 124 Wn.2d 119, 881 P.2d 979 (1994). Agein, the court shall 

indulge in "'every reasonable presumption' ageinat a dafendant's waiver 

of his or her right to counsel." Turay, 139 Wn.2d et 396 (quoting Brswer, 

430 U.S. at 404). 

This presumption does not give a court certe blsnche to deny a 

motion to proceed pro see The grounds that allow a court to deny a def-

endant the right to self-representetion ere limited to a finding that 

the defendant's requast ia equivocal, untimely, involuntary, or mede 

without a general understanding of the consequences. Such a finding must 

be based on some identifiable fact; the presumption in Turay does not go 

eo far as to eliminete the naed for eny basis for denying a motion for 

pro sa status. Ware it otherwise, the prasumption could make the right 

itself illusory. A court may not deny a motion for self-reprasantation 

based on grounds that self-representation would be detrimental to the 

defendant's ability to present his case or concerns that the courtroom 

proceedings will be lese efficient than if the defendant were represented 

by counsel. "Similarly, concerns regarding a defendant's competency 

alone 1s insufficient; it the court doubts tha defendant's competency, 

the necessary course is to order a competency review;" Personal Restraint 

of tleming, 142 Wn.2d 853, 865, 16 P.3d 610 (20010; RCW 10.77.060(1)(s). 

"[nlor do we think that s defendant who waives his right to the assistance 

of counsel must be more competent than a defendant who does not, since 

thare ia no reason to believe that the decision to waive counsel requires 

an appreciably higher level of mentel functioning than the decision to 

waive other constitutionel rights ••• [tJhe competence that is required 
,0 



of a defenrlant 3e~kinG w;.) 1. va hi Aright to counSEl 1 j s thf'! comr.mtFmce 

to waive the right, 110·.· thB competoncR trJ [effectively] renrpsent hlmsf31f." 

Godinaz v. ~~orDn, 50Q u. S. 3flC', 399 (19930. Fot'tl1nat~ly, in thi \i casn, 

the State itself has provided some insight in10 the sounnness of Sortland's 

decl~icn-moklnq Murin~ trial; wherp on October 8th, 2010, at sentencinQ, 

the State offerClC1 thiG comment: "He did, qui t~~ frankly, a very oood job 

t!"lrouohout the course of thp. tTi.,l 1n fJsnbtinq hi:::; own attorney in his 

own d~fenge." (SRP 3-4) 

In this casR, Sortland's request for nro ~e status on July 19th, 

2010, was unequivocal, timely, voluntary, knowing and intAlltgently made. 

He hlSS competent t.o mekl1 the choice • The reqw'!rJt waG unequivocal in the 

context of the record Em a wnole and the choice reflected the defendant I s 

trLre subjective desire for self-representation. the record reflects that 

during colloquy the rl~fendant was apprised end already aware of: (1) the 

nature and ser ir:'llJsnem, of the charqm'l; (2) the pmos ibir' and f'18xif"lum penal tier) 

which may be imposed; and (3) the disadvantages of self-representation 

Specifically, during colloquy, thp. followinq was .... 0~vealed: that thrJ 

defenriant has studied law, (in pri30n); hs had rsc8ntly read Usshinqton 

Practice, Volumes 4A, 12, 13, Methods of Practice 1A, and abou~ 12n other 

Appellate Court cHc;es; that ·tl1~1 defendant hnd 110t actually baen to law 

school; th8t tho defendant haM not r2prRgented himself before; the nature 

of the charges against him; that the dofendant was already aware, (when 

askod) of ~he maximum penAlty, (84 months) which cnuld be imposed, based on 

the maximum of his etandard sentencing rAng~-conBiderinq his prior 

criminal history; that IIho I.Jlould be on hi.s own 1'; that he Bcould not 88k 

the court for any acivifJi:' on how to hanrilp closing; II and that "defense 

counsel would not be Qiving Bny advise." (URP 190-198) The defendant 

then ralated to til!'", court hit, hewing en issue with an officoI" 9 tontimony 

/I 



given in Gi~regard to 8 prior court order, which the defendant felt was 

an intrusion on 'the purvi':ltl of the JUTY (Sa,? direct c1PPs81, flCan't linTing 

tha't bell); tht! court adrnitter!, (regardinq the objection): !'It Wr:lS (a] valid 

ons, you know." (VRP 195); the Lu~rt then stated tta 8rronBOU~ beli~f 

that the court had "orderE>d the jurv to disrE>gard that at th" timfl the 

objection was raised." (Footnot~: tne objection was ~ustained; but no 

corrective instruction was proffered to the jury). And finally, the court 

asked: "Now lJ.lhy do 'Iou want to do your own closinf1?" (\lRP 195) ~1y answer 

wan that I wan intent on advancing an al5.bi theory of defense, which was 

supported by evidence in the record as opposed to defense counsel's focus 

on lesser included offenses, which this defendant felt would lIundGrmine 

the credibility of th9 alibi theory of defense." (VRP 196-197) The decbion 

whethRr or not to grant self-representation 5eemed to turn on the court's 

belief ·!th8t you want to talk to the jury, but you don't want to be subject 

to cross-examination ••. ," (\lRP 197) and, "at "thi::; point, If.lttinq you do 

closing argument, I think, is a chance for vouto try to ou~ your story 

forth without baing subject to the croBs-examination of counsel." 

(VRP 198) "However, - wt1t:'!n 8 defendant makes 8 cleo!" 8nd knowin(1 request to 

proce~d pro se, such a request is not rendered equivocal by the fact th~t 

the defendant i8 motivated by aomathing ~thor than 0 singular desire to 

conduct his or her own defense." ••. tha controlling inquiry in determining 

whetheI" Gl request to proceed pro se i[~ valid hi whether the ciQfenrlant h8S 

unequivocally asserted th~ right, not what motivated his desire to assert 

the right." Stato v. McCormick, 152 Wn. App. 536, 216 P.3d 475, 477 (2009); 

State v. Llttlnfair, 129 Wn.Apo. 330, 338, 119 P.3d 359 (20n5); State v. 

Cont~ara~. 92 Wn.App. 307, 314, 966 P.2d 915 (1998); State v. Riley, 

19 LJn.App. 289, 294, 576 P.2d 1311 (197Fl). 
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There appear to be only two reasons, based on the trial court record, 

to guide us in an analysis of the decision-making processes of the court 

relating to this issue: (1)" It's usually a very stupid thing to do." 

(VRP 190) and (2) "[b]ut at this point, letting you do closing argument, 

I think, is a chance for you to try to put your story forth without being 

aubject to the cross-examination of counsel. II (VRP 198) Neither of these 

reasons are consistent with any of the recognized legitimate reasons for 

denial of this personal right. "In some instances, we may ovarlook a 

court's abuse of discretion, if its decision can be affirmed on any ground 

within tha pleadings and the proof." Rohrich, 149 Wn.2d at 654. But such 

a rule presupposes that we have some knowladge of tha reasons upon which 

tha lower court based its decision, end the rule should not apply where, 

as hare, we hava no insight into the lower court's reasoning. See State 

v. Hampton, 107 Wn. 2d a403, 409, 728 P. 2d 1049 (1986)( "Because the trial 

court did not provide any [legitimate] reasons for its decision, we cannot 

say it based its decision o~ tenable grounds or reasons"). 

Especislly troubling to this defendant, 1s the court's characteriz­

ation that the defendant's request to proceed pro ~e was simply an effort "to 

try to put forth your story."(VRP 198) Sortland's alibi defense theory was 

elready supported by the testimony of two defense witnesses ••• First witnesses 

question: "What time did you drop him off (at work) on June 15th, 2009?" 

Answer: "It would be by 6:00." (VRP 158) Q. "How do you know that you would 

have given t-'lr. Sortland a ride to work if. it was a Monday, Tuesday, 

Wednesdey, Thursday or a Friday?" A. "Because I was the one thst would take 

him to work." Q. "And you did that every day?" A. liVes." (VRP 160) Second 

witness, employer Robert Kramer: Q. "What hours were YOll working?" A. "6:00 

13 



in the morning until 4:00 in the afternoon." Q. "SO what hours was Mr. 

Sortland working?" A. "6:00 to 3:30, 6:00 to 4:00 around therrs. 1I Q. "And 

6:00, meaning A.M.?" A. "Yes me'am." And Q. "Did he always work Monday 

through Friday?" A. "Yeah every day." (VRP 164) Cross examination by 

prosecution provides: Q. "What time did Mr. Sortlend arrive at work?" A. "He 

got there at 6:00 A.M. every morning."(VRP 166) The trial court's 

characterizetion infers that Sortlend possessed an improper motivation while 

UTrying to put forth you story." and that Sort land was attempting to 

introduce new evidence into the trial proceedings. this conjecture is ~AS 

unfounded in fact and was mere speculation on the part of the court. That 

Sortland may have desired to highlight a plausible defense theory, which wes 

supported by evidence already admitted was well within any defendants rightS. 

The prosecution wes allowed to provide the jury its theory of the cese. In 

fairness, the defendant should have been afforded an opportunity to advance 

an alibi theory of defense which was supported by evidence in the trial 

record. Failure to allow Sortland the opportunity to present his alibi 

defense resulted in an unfair and incomplete trial. The court's reason is 

untenable and stends in stark contrast to sortland's Article I, sec. 22 

constitutional right lito appear and defend in person,lI and is elsa 1n 

contrest with common and decisional law which supports a defendant's personel 

right to advance a theory of defense which is supported by the evidence 

introduced at trial. 

14 



IV. Con~lusion 

The only relevant question here, the one the defendant asks the 

Court of Appeals to determine, is whether Sortland was unjustifiably 

denied his request to appear and defend in person. How could a constit­

utional violation by any clearer than this? 

Although the trial court's duties of maintaining the courtroom and 

the orderly administration of justice are extremely important, the right 

to represent oneself is a fundamental right explicitly enshrined in the 

Washington Constitution end implicitly contained in the United States 

Conetituticr.. The value ~f rccpectir.g thic right outweighs gny resulting 

dlfficulty in the administration of justice. None of the recognized legit­

imate r,easone for denying self-representation were given by the court or 

seem to apply to the facts of this case. The only p~rmissible conclusion 

is that Sortland's request waR voluntary, knowing and intalligent, and 

that the trial court's denial of Sortland'a r~qu~st for pro ae status 

wae error. Sortland waR entitled, as a matter of law, to an order allowing 

him to dafend in person as guaranteed by the Washington Constitution. 

15 



NeJ. LfI;J..87-0-JL 

caUK, of A PP£ALSJ P I ViSION TWO 
Of THe .J71Ire: Of WflJJI/NG-ToAl 

SIAle: of WASJ..IIIJ C7DNJ 

«eJP5NV£f\IIJ 

v. 

I<.£NN£171 AtJJJlCEW JORILANJ>.J 

A PI?€LL!I}Jf" 

CAUJ¥!' No. IO-/-OJll.I5-7 

i. 

THE fltJ1JoRfi8 t.k klvTli £:1: J tJ~ J~toLZ) Jvtpc,£ 

jT/tTe.fVl~tvr Of JJP))/T/O!VI{i C1?OU~ FrJR- R€:VI£W 

ISSUE B 

3-r/rre:Mat! oFApp, Ck.(MtJ])j -ISSlAe fj 

K £NN tIll A. S·O!\./L/trJD 
PR.O Je" poe'* 0;"14'1 '17 

AIR..fv.J~1 He-IG-HrS C()~e:cT1tJhlf Ce:/fI/fER. 
P.O.8ox 2.0L/Cf) /\15 L/3/A 
AIRJ.J/lLi fI£lC-flrJJ ~A .. (IOf()ol 



TrTLc Pr;6-f:.<.-_____________ cova B 

IABLE Of CONrEf<.JTJ i B 
TASLE df AUrH()K.IT/t:.J ____________ il~J iiiJ5 

L AJ'SICtJMeNi ()f tj?.J!oR AND LJ'1VfEJ f~JIJJtJC- TO 11IJJ U~(l 18 

.lI.. SUmmAR"1 OF THf:fiJCTJ /(cLATeJ) 7D /HIS .LJJ't/c.....E ______ .2l' 

J1l. L.llw AM A 1Z~lAiYlEJJi.. 3B-lsJJ 

13. TH~ f(£LEVIINCt.f ANP PROi5i1I1\£ VALUE' of J\1U r; .rHryr:f AtJ.b 
CRITM.I!Sml'PEJ<J' ?flO17JS p)]) NoT OI/J1W£IGH rNefor£AJlJAL 
fo~ tAAJPA;1( PRt£.J'V1I>/Ct; OR.. M IJL~/lPiiJ& of tHt:-:JU~4 rlNJ> 
OfPENbtD DUe PRoceSI 13'1 POJ'1ING- J'o1:.iLIliVl> 7HePf?t£.JLA/YJpn~JJ 
OF INJJOCEIVCf! WHicH IJ TO BE IIFFdJ?}) £1) C:lleN D£!=elJj)~Ni 
AT TRIAL, 

K. CONCLUSI6N 158,/68 

Rt:.fEKENC€:J' -ro TRANJCRIPr rA6tJ'SfEJ;.1/)1IN~ FRlJiYl we 
TRIAL F/?L)CCE:J)INC-.f 11~€" /})Efi/Tlr/£]) 'H!<.OutJ.NOU' TH/J" 
POClAmENI AS ~VR.p" FoI.LtJWE}) E'11Jic?AGe ~€FtJ<£NCe.f. 

ALL PACGJ RELATlNt; iO ISStAe l3 wrrHlAJ n//J JTATemcvr 
of ADPlrJClJlfc GlZolAAbf ARE: Kef/bIL"! I b£IVTI P/£1) 8'1 
TH~ LtlTtER 13 wHICH FtJlLdW.l 77-Ie P/IG-/£ NIAh1$eR.. 



TABLE' Of AfArHORITI[S 

0IA-r~ CAS€S 

INRE PEl. OF POil1NC,i.) /63 Un.Zi iiZ} sOft ZZOJ r3d 671 (zo/t)) 1.2-

.J-rATe v. AcosmJ 101 Wn .. U 61Z, 633 r.zd /06Q (,qR4) ;5 

Sr/!1£V, Bf..IWNJ2'7 tVn,lJ336;s'lI, 17J'~2d s41 (iqLf7) /2 

S-rfl~ 1/. CL.4R.K" 1'-13 Wn" 217J/.) 77S"-71J 2.'1 ",31 loa' (ZOO}) 13 

"S-rf?TE v, PeK.'1K€~ I,-!q Wn. zd 106.; 11Z,73 f,3J ItJO() (zo03) 13 

St-mrv. D£'/;NC£AlTJJ~ ISO LJn.z) ILl7J 7LJ/:1J /1'1' fzt?()~ /0 

J-r~v. D£VRIEf.J /,-/q {;J/?,zi fl..fZ, i4!-'1Cf 72 "3d 7L/J' {ltJO~ ,r 

YrltreY.Ff:RN~NP~L-/'1t:bJNIYJ ILiI A.~. zJ '(ifl 'ISs b f.3d liS-I) (~aJ2 5 

J'-rl?tE v. fiNCH" 137 w".2j 7OfZ; PIZ-13 {tqqql 0 /6 

JTfliE'v. rLORt~ 16L/ M"zI /z/i.;/fb !'.I1 JtJsef {zaaJ3! 1/ 

JrlJT£ v. fUK.I'Y1I1NI f2Z, W".21 Lf,(iJJ '-15'2 (lq I1Y. q 

J'"'-rmev, (ToCB£L) 56 IIJh;Z(J Jt7137Q,2ff f:U300 (/qstJ) q 

ST/?/£ v. GfALLJLt" ItJ4 tJJ1.zJ "-112l '122; 7tJ5 f.2J it!Z(11!S) 'lIZ, /3 

J'r/rfe v. :;[IViW'.Ei Nt) r .? 200J'-2 (WAf!!, OS/z 7/ZOh') /6 

JTmeV. K1R.K.MfJ?Ji 15q tJn,zj q 13JQ3S; Irs f.3d 125 (ZO(7) L/ 

J7mli:Y, KII?J(P,ffi?Ic¥.~ Itt> lJh. uJ i73J ,fStJ~ III F:sJ qq(} (zoo..,) 14 

J-rA1lrY. LOfAcNfJ 12Y Wn;zj J'lf7J IS3; iN J',zJ 'Ii 7' (Jqqs} g 

STA'lF v, Ne-WMt1NJ L/2_ l;tjn.Arf. 7 (t (,C,J'6) 0; 

STlI1-e v. NoLTlt.J 1/6 Wh.zd !sLfS2 JtYOq r,zJ ler" {,q tllj L( 

S-rme y, P;:I<-rL€J 127 WI1.zI tz l 655-55 (;qqS) ~ 

t,me Y. ~gJIJ!(}N-, ztf iJl'J.ll1tJO(J '7/7J 16'7 ?,zJ 1!t (iq~tf) /5 

liB 



S T A1I£ CAfES (en NT.~;) . 

STl/leV, SAL1FlTZC/.LI.) 1! iJ/I,zj3SI13t2.J 6SS' !'zJ tOJ7 (iq?Z) _____ ~ 

STlrre v,JM I 11{, /()t Wn.2d 772) 774) 725 f.2d 1S'/ ((q?,) ~ 
S-rAIP:V. J'r€IN J J'{I{ (;J/),.2) 236) 240J 27 p'~j Icf4 (2tJ<JJ) 14 

SiA7£ v. \VIfPeJ 13/1 LJn.2) '1501 'It3.) Of7Q f, zJ cfSO (/qqq) II 

Jr~-rrV. YAn.f. 161 WI1.217/4.J 7 t1 -7/ (ZO{)7) q 

F£J)£"RA L (AJeS 

LIN/(£]) JTflTEJ V. A'.JrtJ1J£Z11 fiKe{)Jf)/(Kf Co. J IS5 F, zJ 63£ 
b'i7 (Zt!l2 Cj"~. iOfLJt)_--------------/3 

U.J", iI. lILDRIC}(J /61 f:3d 526 (f!1i CIl<,. 'OfQq) /1./ 

brrelJ.£ v. 'WILL/~rnrl '-/2'S tA.!. SdL 503J q, J; Ct.. J 6q IJ 
4/ L,£J.2d IZ6 (lq76)~ _____________ /6 

O-rHE'R. 1/ tA rtI tJ1( /11£ J 
WA[HltJC:WIJ Jmre GNfTlrtA77IJJ0AkTICt.£IJ Jet ... 3-12Z ___ 11 

ER 401 3 
£1<- 40s 3;'5;/5 
E.fZ '-101../ (b) 3; //1) I~ 1i.JL/ 
RAP .2.5(~)(3). 3 

BL,"lCK1 LAl.J });crLttMRy, /t{23 (q.TlLEd Zl)Oq) 6J 7 

DENNIS J. JvJEIIJ£'1 J AN .HNAL1fJI tit" f&RJnLtJJ ERRoR If\) VAlIIJAJCfPN: 
A PR.1NC /PL£1) flwce1lJ 3/ G-oNZ. L. ~£V.J Z 77 (/qcrs -qb) '3 

FMNCIS INHfJl<.TtJtV) A IREIITlJE: t7N -nit: UtJ tt1F £VIP£NCJ£ IN 
CK./'Y'i't/AJIL_.ISSU«dJ SEC. ztz Ai 11l (qriJ- E1. 13!4) b 

0£I2LH~t A. HOfFlV'.lJM /{t;J Cr:.rme!J UILP!?iJJj /'17 AUJ. LRrV. 7~ 0"1'15)_1 

Jt>HN II. Mr;moR~ ASruJ?eNTJ fEXlWoK t)f1fl~ Uw..r of evlbBJ(£ Z7Q {iq~_1 
::MrltJ ;I aJf<.l1 hllC-fYltJl2C J PEi€R TlLL€J?£ cv/ {)e:.1VC£ tJN 
IRIIIW Av ('..1JrnrnoN Uw.) J'eC, ZIt ~r Ifief ( ,Qf3) 7 
V I tttJR ,r, COLtJ) ! (e:J)fJSIIL RtALe.J of E'VI[?E1JC£ 'f(Xi; 
OBJilvATltJNJ ON 'THe NAtURE' of t/llJrAi ['1 fkeJUPICJA't t:IIID rJc.e: 
5g~fflL" REV. 'fQ7 e,erts 5 

jjj~ 



.I. Assl &IVM£Nr Of £ R.ROR 

B. '-rH~ Rt:L£VAN01 Arvl> PR01YJ71Ve: VALLAe' Or MuG SHorS 

AJJD Cl(.JI'Yl~S-roPP£7<.S PHt>-rcJS :PIP NOT otAlw£/fl.H me 
1'omJ77JlL FOK //JNflilR.. :PReJUDice OR fJ1ld'LOIPINe- of 

THe JtA'k~ fl-A8) OFF£:NJ)£]) PL1£ P/(f)CESJ C'1.PEN'1INC-
,...., 

00R-rLAAlJ) 171£ P~£J[Amf17(}N Or INN(}CEfI)CE wHICH 

JS 10 De APr()Rp£J) £fi'CH PfYeJJ1)/il\/llfvTR-.J.IlL. 

ISStAw P£I<.T7lJIJltJCr TO THIS e;K.ROt:.. 

I. PIP ril£ OBJ't:CTJdJJJ /?AiJeP '81rJ PEFeJJ'e cotArJJ'£L 

PU/?'/N (;. JvlO,I tJNS IN LltlflNe fR()PCRL ~ PRf:.vTI<.V£ THIS 

ISSfA[ FOR. REVIEW? 

.;1. WAS 11- AN AB~{Je:- of lJ/SCRE:.170N '10 ALLOw APMISSJON 

{)f f1UGr SHOT J FROWI AN lANTR.I£P ANb IArJReLAT£J) 

CHARC-e IlJitJ rHI .. J" IRIAL? • 

3. Plb rfl£ ?r<..(XC/lT}W VllUAC of We £V/PENC£ ou-rw~/C-lf 

Irs for£NilllL ?ReJ'V1PICI/IL f!YF€:CT? 

4 • WAS -nilS HIlRMLESS F.RW~ ? 
S. \JAS THe: lANT1IJ))1£j) £V/PENL~ 13'1 IT:feLf (/VE:RkJHeLfVl/).)~? 
b. .Is 1/ CLEAR 5£'10ND A RE'AJ·ONJ981.£ DOUEt -rt//II77fe 

(EV1PeNCJ2 COmPLAIN£!> of PIP IJdT CONTRIBlAte: 7tJ 

tHe pt-reNPI1MJ' C!.J)NV/CT/O/'J? 



.lI. SV.MMA~~ OF-rll£ FACTS «eut,£)) m III/SIS-JUe 

ON JfAL'1 1;1.. U; ;/..014 PIAR.IN C- M()T/~JJJ' IN LlmllJe.) Pe:FCNJ"e 

C.OtANS£l 08rf:Crtb wH£JJ THe S.,.-/l1£ JNrJ<Obuc£J) liS /iV/PENce If 

'!POkING- PHo17J OR. ~#IIA(f J'Hf)-r\~ wHIcH StemJ'YIEb r~m /IN utJTkIE:P 

ANP iAN RnA7£]) c. HARGtr AS W£LL AS PfltJ1Z}f R£'LLJ(;/J 11..£P !If 

,4 ~Cr<II'M('JTtJff€Rf"1 'Bl1LIE11AJ, (V1<t> 6-2/) me PP-IJ.fECU17pN 
It' 

ARrru£1> 1"""HAT 1I1£J'e pfltJ1i)j Wa€ PA iCT d~ rllC R.EJ' G-eJ'17ie o~ 

rJl~ Cl<lme. , ... ( VRP or) THe 'GO(JKIN6! PHdT2J /IN]) CR./WleJ7tJP/J£R.i 

8ULL£!7N WeRe Aj)M/~D AI' evJ1>~tJC£ AI IR.I/lL~ AM watt 

tn7LIZ€P rtJ J'£CLA£~ A CClNVICI{of..! Of rlle.PE"feNDANT; K£NN£11i 

StJRILAf'A)" Sa- S-r/l1l!:h1CJ.II (If IIPfJll1tJ/JIIL G-~IAr/PJ'J SUIY!YYlIiR'1 

O~ me fA~rsJ :I S'J'Ue A.I ftJ~ MbF!e po.ll!l eN 11It: UlJ~. 
1i1!~.FX f'1Id1lJS" ON~ of /He 1lc;:rfAlIL. JUfPt!X:t; ANP 7H~ 

rwCJ o11fa,s wHICH WaE ~eC7!:b TO# Fo~mtrt> me' e!VT7R~ 

801>'1 OF /EVIDENce AC-/I IN.fI JORILIfNP. IllER€' £XJJrJ Nt> 

tJ-rHe::R. PilLfJ'1 C.IIL €:VID€JJce OR.. ~mmtJlJ'1 of 111J'1 £14 eW) rtJa]' 

TtJ T711!'/IJCIJ)~ WHICH LJAlJ<.j SORTLAM:> 7t> -n1iJ' GRIM€:. 

!HI/{ mls CIIJ'e1tfI<N£1) JOLcL'1 QtJ 711€" /lPiYJJ.fJ'ltJ'v CJF ,fide 
N 

PHtJ-rrJS IS €V}PeNc'€1> &'1 1JIe COIAI<..T:.J' Ow/..J C-dJlnI'fllDVi! [tJT'S 

601NG- rf) Be lAP 70 TIle \fUI<'1 TO De:.f£~/IJ€'''H WH€"11I€R.. oR NIJT 

-rH£l1 THINK 111M's '1/J1!t- JIJ 71Ie:se Pl-ltJ TbC-M/>Hf. I MeAN) 

,fin's wHAV'17I if CAS£' IS GOIIJ (J.- 1tJ RIde I9NJ) FALL tiN, \\ 

(VRP Itt7) 



.m.. LAW AND ARG-UMENT 

B • TH£ R~LE.VANC'1 ANb Pfl..tJBAiIVIE VALUE: of MUG JHtJrJ 

AN!> C~lmI!'J11)prt?J' PHo7tJS PJD NoIOtA1'"we/tJ.H ,He 7'oT­

£N77AL F(}~ UNFAIR... PRE:J"LAPIC.E OR MISLe/ffJIJJ(} of me 
;Jl.AK'1 Af\J1) oFf'ICNP£D [)J;1C PR'L)C€SS ~(.1 P£N'1/AJd- JoRTLAIV)) 

TN€' fl<~SlArnr17{)N of IN/JO e.eN Ce wHicH IS rtJ E~ AFrogPEJJ 

Ell CH PEFcNP/JtJ'r Ai/R.IAL. 

Tins ISSUe WAS J7~P~1<L '1 PKt..faV£1> fOR REVIE.W gee.IlIA!1!: 

Of me F()U1JWIN(; oB\T£c'77tJNS KAIJ"EJ) 1)'1 P£F£NJ'I!: C()IANJ'EL 
//{,/ 

J)IAI?IN C. jVJtJTio/J.f IN ,-IMIAle ~ /tJul? I/tJNtJR..J I. WOlA l-b oBJEGT. ••• 

[tJH£ FACT mAr' I1rc. JOR.1UIAA> wltf JIJ elAs/oM.I tufiArfl~ wAf 

IN (UJ'-r?)J)'1 rlJ~J me: C()~Rre77tJN (}Pf'IC£U I OPIN It>N !liAr 

lie MA''1 HIJV£ BaN iHe fAme F€'RJIJN IN -mE r;.;{)~ d-il../IPr/ 

IS ALL IRKI£LEVANi • ..II's eX1RI£meL4 FJ:.e;)V11/IC/AL UNDE:R 

[£RJ liD/J tt05J AM> 4oL{ (1). \\ (VR1' 8-'1) ~AL.r(J~ THe Ce Imtr-

STbPP£R3 &tlLL.E17NJ / 'j) AJK. rl-IAV Ir Be€XCLl~P£D. Ii 

INC.LuDtD' ALt£GAntJw TfI.Ilr /IRE H£,fiU/l'f~ ALJ}J.J -vu..!r 
THCr/lcr "TriAr II flf l1S IT:./ A CR/i11e Jrt7PP£7U BHu.£77M 

IN Af'/.b Or IrJ'E"LF) MAtI Ee J'OYnE wH£ f'~erIAPI c//IL 77) 

THE' JUR.I.(, \' (VRP 16-/7) ON /I fPeALj /I P/lKflf IYJA'1 NtJr 

T<//i.I£ /JfJ ~ ueGT7O'tJ NrJr:J PR.OP£lCLlf PR£J€7~.VE.D /Jr:;- 11<JIIL 

IIISJ€lvr MAN/Far c.oNJ77rnr/rJNIfL £1?f?.{)Il... JTAIE V. 

f(R..bNIC!-lJ /60 !In.2LI 3Of3J ~1OfJ /6/ ?'sJ Of r2. (ZtJo7)j 

/(A? 2.5" ((7t,)("J)., tv'£ AP(}PT A lJ'TRlcr /lPfT<6fiCfl ECCAuJ'tr 



TR.IAL c.vlANJ'a\S FAILlA!?£' if) 05~iO T1Ieem?.. Rats nlCc.olAtT 

OF me OPPoK .. :1CoJrr'1 TO c.oF:.Jl£CT THe €]i?~/l.. AIvP (,()ouL1> AVD)/) /I r<.€:l1?IIIL. 

J~-rev. KIRKW!RtJ, 15t1f W".2r1 "fIg;. q55~ 10'5 f,:5J 125 (W01). 
A PARr-! MA'1 (lfJLH ASJIC-N €I?RPR ItJ nle /lPrCt.LArE: CtJ('1~, ON 

11fe Sr£'C.Jfl ( G ROIAIJ/) of THe €V /[)OJ77AR.'1 08 a'~C1f1oN fn~Pe !9r 

TRIAL .. S-rA7C v, GIAL()~.J lOY. tJn.z.l '(/2..J ifZ2 .. ) 70S f'.2) 111l. 

(,0;15) .. JtJ THIS CAft!:j THI£ IJ"J'IA€ flAP SI££N Pfi?CiP~I:.L'1 r~CjeKVeJ) 

FOR f{~VJ£W B£C/lUJ'€' /)cP£NJ'1£ COCAAJSEL o'BJt::CTEJ>tzJ rHe /lj)fIIIJrldIJ 

()P me £V11>£NCi£ AN» SPeClfle:/) ro -rile C£)uKTrHe: k:A.ftJlJ..f~ 

UL€VANG'1J Ht:~RSA'-I /1111> ?K.CJtAJ>Ic.e" 

IHC APIJIIIJ'J/ON oP £VIOE:NC£ IS R€.\I/e-wfJ) F(j1( I1gtAJe: Or 

PJJ'Cf?£nON. June v, NtJL17£, lit M.U 33/J gSZJ /'O'j 

P,zj 1,,/0 (/qq I). MIe.J rt:f ~l<OEA77V£ VAi..JAe IS J't1Efr.IVIJT­

IALL'1 ourwl£!c-J./€J) 15'1 THePAj./r;E:R.. of' uiJFAilZ fReJ1A])IC£;\\ 

E.VEN REUNANI t£.VIP£NCe MAtt KIF £)(CLUPED. t:.~ 4t>3. 1iI/J 

tJ£f £N bA n;r-- Go 1J",£AlPs -rH AI MfA (; t! HIJr:!" A P /1') Irr£]) m 
EVI/)£tJC£ J/£fYlMINt Ft<..Om AN lAAJTRIED AI'J) t1IJR..~UlrED 

CflAf(C-C we7<.1r" JAJH£RelJiU1 PR.e-JrAP/cIAL 7!J -nit: Pl:re:Ni>JCtv'T!J 

RfGJ.II7D A FAil< IR },4(, *' file R&JtJN&Le:",4/LJ) LtJ(/:/ C/?G 

CtJJJCLuifllIN CTIARoR! W~IALb N/fn1k?AlL'1 mJ9kE IJ TIIJ1V- 71IC 

Ml~ (f- cfN!)",..! IN 1JIe ?O..!.Je:SJIO/J tJr POLLeE!' We1?.e eV/PFNce 

OF A PAir CIi?JfnlAJAL AGT. As me pR..LJJ'aY1l1tJ,J PtJIIJT£1) OfAr~ 

/'(J5VIOUJ'L'1 J 7He:-CTt1!:.'1 It (f())NC- 10 i<tvIJW wllfJ:.C {}FflCe7:.. 

PfAR..IJLf / v" £IY\PLO'1t:DJ How fie-I.J eIYJP/.L}'1{/)J wllff fllJ /JU71£J' 
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HAVE If) I<MJW t:XACrV1 i,tJHAV H£ wit! EEIJJG f)ooAa; JN1[) TIle "J""~/t. 

[FO;C]~ .. \\ (VRP g) \Jr1Hof/ly,,f LllnJ17IJG IlJfTRfAcfTMJ-1 ,HI]' 

ErFt:onv£L'1 Tf?AtJ~Fo!<.mj" AN fAIJ17<I£./) AN)) UIJl<.eLli1eP CIlt?R.Ge 
~/l 

/N\f!) £VI})E:NC£ Or PR.ft;')f< /5J9p AcrJ. /1 CRIMINAL paEiJbJ'5l/vr Mlltt 

KIF HELP 70 /l1vJ'wEJZ PoR O/JL'1 TfltJJ'e'tJrrcNSE'S CON17JiNE..P IN 

/lft-INICfl11oJ( 0;::'" INfORMArl()/'J.'\ ~""Aff v. FCRNANDEl..­

I1EPJAJ4) /'11 I~#zj Lf'l~ '15~ 6 1:3) 1/511 (Z(){lCl), 

/HaY) rtl£' f/Rlr a l1 EJrwN We /Y!(AJr ArJJvJe:R Ii' 

wHCTJlfJ<.. INlf(O./)U cT/rJl.J of me:.Je /'1U (}- ..f#(ITJ' WA'J' PR£'IJUJ>ILJIJJL 

OR Or~£JJJ'lve1D Pi1t: PI?-tJc.CfJ'" ONe WAJ'N/!Jf/..WJJ CoyY)h1CJ./TAT{)~ 
HAS UW£]) 1H/I1 UAJrA/IC PReau1>IC~ J'lIoULJ) NOrlSe .faN Alf ~ m,~ 

of efh(J7/()N.J EN 'I elf' eRR.r>IJ~()UJ' IJJFe:.£JJa;J mlff'V!N1Jr!<JYtINe me 
G-ML (Jr me K.tALe:J 17) fRlJml)1'€' ACClARIJ1-e ("/lur FJIJPIAJ?ANJ) FAIEIJ~rJ .. 

J~~ t7£AJeJ<ALL'1.J VICloR .J: GOLt>" F £})CRAL Rl4L~J df ev'PBJce 

'-(OJ; OCJeTLVA-rlO,JJ t7N me~r2/~C I7P a.lrA'IRL'1 ?I?ev­

up/cUlL EV}])€N(:£; 56 {jJAjH" L, R.N~ 'i"!7 (,Q!3J. 1f.Je 
/(~IiJON tHe PRtJst: cl/Jrl0rJ PKoV/D£l> FoR -me: ADJIJ1ljr/lNCC Or 
TH/J' £VJDWC£ WIfJ 17t'/I\(' we: PHt>-raJ' WeRe f~t?r tJr 711£ 

~ ~ ',.1 
R~S G-eJ'T1JE Or me C1:..lmE: vvH/rr I AI'Yl 1'n..4l?£)~8£J/£l) 

Iii Ij G'-IVINC'J -rile:- JlARI1 THe rULL flc1Uee"", ",IT!! ?/I~v Or 1IIe;­

Ref G-e'JiIi e Or 11Ie C~ fYJE;. ANI> -me a-VfR.'1 IS CAlllrLEP -n:J 

KAJOVJ -rH~ FuLL f12JR~# ,\ (V~p q) I -r 1.1 TRue -n-!6 me 



• 

OlA£.. STA-« ct>NfTJ1lA17t>/J WAf ADOPTET>. ONe: elm c.oW!metvTJ/W~ 

AR6lAM> me nM~ OIAR. STArr CONJ'17m-17fJN WI'?.f EEJN<r ADOPrC.P 

.. I "" PEfIN€J) Th'C' 1ERm. AS Ev£IV1J JPEAKIAJ(; Fo~ TJii?-MlCLvE:fJ rH/?i)UtNt 

THE IIJJ'TTNC.TIV£ wtJRPJ' AM IIGT1 tlP P/r~TICIP,fJNIJJ NOr-THe WCJ~S 
,\ 

AND Acrs OF PAR:nC:JPIJNTJ' LvHEN NAf-KA11IJtP TNe £V€N{J'~ 

nANC/J" \NHARroN J ~ -mEAIIIE oN mr:- LALA) Qf £VIPE:AlCe 

IN Cf(//'I1IN~t..,JsflA£Y/ J'€C., 2t2J Ar ;q2 (1-rtL €d. /iJ'L/l 

II ENC(}rnPAS'.fES cva~ AGT rtJl<rl'IINC- THe- I1AIN £\/wr AT'" 11111.e" 

UNftJl<-rUAJllIEL'1; CCJU1:.T.f HAVe- tI.i€"i) 171eJ)/)C~JAJ~ ""'s 

A wll.rr£BIIJKE"r CA·/c.H//1.L to /lPMrr /ltJ'1 £v ID£Nc.e TflAr 0~IALP 

Ec J'Ai]) 'to f//lV£ ~J!.I.J/!,N otlrr dP me t£V£IJT en::.. ~iJ.f/Y 017/)(\) 

I-rS£LF. /HIS G()()K/JJ~ PHD/!) PI/) Ndr'AJ?.Ii'F eM! i9r rlle£V£1JT 

A-r mAl...... ApmdJ' J1krr'! (/r K.eJ 6e::frAe evrpCNCE IS FRCff1JIe/) 

UP()fJ !He FAc;(' -rH#f /He EVJP£NC£ ARIJ>es CX1, C'f tHe €'vEJVr 

IrJ'£LF.. bOOK.JAJC-- PHo1W' TAKE.N ,4fFRoX~ 10 MOJJ-rfiJ' APm. 

THe TRIAL's CR 1h1e. 0 CLlA Rl?£1>.J J'iEfnMIN(J FR.orv! /IN UJfJ7£I(J> 

ArvP UN/{£tAIf1:> GH/Q/er;t:; cl1AJNtJI BE J'/r/P 17) rii'fV£ /Iii: If EN 

aLAr-t:Jr tHe £VI!!V7I/J'C:-~ (J~ T1) h'ltve /9)J'1 If C mAL rR~-g­

AlivE: VA LUeJ 01h'CF!.. PIEJ<.HA'P~ rH'A'N Tb jW~'1 file m llIll>J' (/r 7H£ 

-jfA Rt{ • /He ~t:.o/fi> AM UNI<CFIIJ£P UJ"'e CJr 1711/ PI) GT7UIJ~ 

HA.J' €"J110JGfH£' CIc Ii'! C)J'rYl of' ~()fY1£: YL C ELACK'J 

LAW j)/cl1tJtJIJtr.l1J /'Iv C11Ji-(F) ZtJ01)(4'/[IJT3 INPeF-

IIJI,lENeSJ flAY J'avgp AS ;9 8/li'IS P()" RuUIVGJ wf/€ke IT 

wAf cA.!/£!<., Fo~ We i1UbGe 16 INVOK.E 17Ii.f ImPt1flJl} r;.. 
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• 

Cl1iCHW~ THAN 71J rHJNk 71-/RiJfAt?iI rff£:" I?.£AL ctUe.J1Tf)N 

")' A INVOLV£J).\ ((lUtJTIN6- JoHN II. WI C·m~Re) Jn1PDVi.J 

TEX/E()()I( of THe LAW,}' tJF E VIP £NC E/ ;J. 7q (''13S»). 

-I 171k€' nil! tl!7df.'lAN/;t1 /l) JVl9pJP w rn-l A IIOJl or 
comh?~tvr:47Y)RS POJN17JJO cJtAr-me-IfEJu/(j)j rtf t7r THe f{eJ 

G£ST/I~ E)(,c.£pT1~N Aj -WI:> r1?£{~lA£NtL'1 Afp'--IE'/)" PRofaJ'ti/{ 

!J6J!Y!r}R€ CR Inc IZES TIle: £'xcePntJJ.J AS' MtJfr F1:.£&.uCAJ7L~ 
lAO-£:!> /11~'1 /IS rl ~V£R. F()1{ LIJ~t!e:- I/)E/IS 111M> /(J.JJOP-A Nt£" 

OF Pf<JtJCIPL£S', \1 1A ~()HIV fieNR.'1 khGlntJRe & PE"1C:R 

lILt.£RS) £VIPeNce C'N IRIALf,1rJ' Gmmt>/J LAw J fcC. ZIt? 

1/1 / ftl (tiffs). EI<'1~rJ (;ARN~J ePIi"eR. IAi cHIG 

of DLAC/:.J LAW t>1C.l1~JJAI!.'1 LAm p~nJ mE: (})"JCEJrr~ 
Q/#e- Pf/i?AS£ /J'" /I/Vl7c1 1A/lveJ)~ 1St.1 ~ I>€ktJ ~tAJ)(J.CJ IT If 

BeJ!J(;.. frI<ADU/lU'-( })JJCAJ/CJ)(£']), ..I -r If JluPeRFLUoufJ fi/llj) 

J't:!:.v r!S (J'Nl-~ 1tJ tJBJ' GtA'Ke me LO (;1 C oP TJle I!,;{ t.£ .-

1, ~#oULb Ee LErr- 77> tJ'/5LJVI tJ;J" \\ liLI?CJ<'J Ltw 
PI&#/))JARLf.J /'123 (q1JLe:d, ZOOq)(&UtJ17N(; JOHiJ /I. 
-WI 62!hO"R-1£ J A J1J4 f) EJ./r..J/ r &..11S()(Jf(:: oP me L AU) C'P 

eV!PetJ(£ 2'1r ('IOfS 5))~ 4 Kl!J rY€:J/A£' IS paH/J/>f 11-IE' 

MOJ'rl FAmt>J).J--AM CeR'TlIJJJL~ TIle IIAf{PICJI-- j"I/tP/CIAL NQIJ~Ilf()N 

of ALL 17m~ # I I HAS DVPIAU'l> -- NO iH1!:1VE1> IAf~N--ftIItfF.e1flAN 

A C£1V1UK'1 t7P /tsuJ'e: Bt'j GIJ1H Irs P€il?A Cr31!.J> IJ/'J> IrJ o€floirrS; 

\J ~Ome II. /hPFI'1AN .. I<a 6!f:.f77II!:!.f CJl/l"g.QJ~ '17 ,4u, L 
R~v. 7~ 7.5 ( (C,1 5). 

\\ 



G£N£R.liLL'1 J EVJD£NC£ of A PCfCNPArvr'S PRIOR MISCUNPV.L'C 

1.1 INAPiYJiJSI8Le rd /)~mtJtJ.ftrRllre We AC.U1JE])~'" fROPeiJfrf11 

10 Cl)Jlhfhlq-- me: cR.lm~ cI-/ARCGP. £R 'toL.l (1)) Ir MAtt 

HowDl£R; Be A:p~~.JtJ'jBI£ FIJR ()1HCR PURP()J~ flAW Iff ,/?OoF 

or /'1{JiA€j Orp()R1V1lJrr'1~ IN/~JJt;, fUP/JR/lV1(}NJ r~NJ KIlJOfA.)­

LEJj~1!j Jj)£NT7M~ OR.. AKJ'ENC£ of I'J1IJ771Ke C7R. ~cCJ'pe:}J1; 

£1< 4()L/ (~), lite:- TR/~L ~rA'RT Ja:N\J'rt> #A~AP}1/l 11/£1> 

/filS £VJ1>OJC£ BAJl!:J) t'N IrS P/£"',£RYnIN/r-ntJN -n/N JrWtfJ 

APIVl/SJIEL£ rlJkfl1h'M""m LfoL/ (1) m Afflfr 71IcJURV IN 

D£laJrtINIJJC IDE'AI17711. L / ke ALi" .JUblt~J;Pt.LLf CK:.e-/ffl]) 

EX~T7tJNSj rfle AJ)/1;1/[.fJ8ILJrlf Or etJJPt£NCC Exa:rlltJN 

1lJ' LIm Ir£]) AN> NIf~~WL '1 DR.AWN .. Tttt:feLllJ1ir£l) I')'/IJ) 

NAJetwwL'1 PI?AWN EXcePT!IJ;...ll' dU LIIYJIt€J) E~ 1JICIZV9ftJNf 

mAr g1;:i)uC41r-rHEJIIt IlVrtJ WfreIJ c.e; illE'-1 ~;:eNor DEVICE.!' 

-TO U}J])a.m iN€" mE: INft.P/YIIJl..J'IE/{rfl-1 KI!:&U/~M€:lv7:, / tJ 

\TUN7Flf TUe Al>fJIJ IYf/tJJV Or P R IIJI't ACTS tAlWtJ?. 'i~'-I (b)J 

rlt'€Re lIIaJr Be .Ii JlltJWING mAr (i) rHeEVIP£JVC£ f£1?WS 

A LC(J./'rJhlme FMRP£}J'C; {Z) 111,;- £V/pwce IJ K€'L£VIOf\1( 10 PROW , 

AN &~ en: 11ICG1?.Ji'YI£ CH~Jer;a>J /fIAlJ) (~) 1!iE FRtJ$/{l1ve 

VALUE our-w£IGfIJ IrS FRe-:Juf)/c/fil EFFeCT. flAre: y ~ Pe-VK1CS) 

,"q tJn,ZJ K'-(zJ f4!-LfOf J 72 f.3d 7'1! (Zoo3)CcrnAJC-

Jmfe v .. L(jIA..~folJ iZ5' M, .. 21 !'i71 d'SlJ iter f,zl '-!,/7{{QQ5)), 

1111.1 Pd~tJPArvr CDrJreN})S N(}Jve Of 1l{e:J'CCiJAil>mnv.f fI~ 5aJ} 

,ipc.&iMrc/..-'1 me.::t: 



7fte fl1f..f~ OF £R I...( (Y-! (b) IS 10 r~ .. f.V£NJ A ::Jur.'1 fK.6m. 

CoIVV 1 CTIN (J. .A pa~ /\J1'" EIJJ'£1> t?N fRo:P~N.rrr1 (7R CHAP-ilC1E:R... 

£VloeNC£. 'We: f/lJVe WN{;- VJIlK.IJ£'1) of mep(},OVrlt?L £.iJ'/\ rHu" Tiffe 

of EV,PCNCe HAS IN rR.e,)UP/C/VG fHePdW])/JtJT 11/JJ)1D ge: 

"" Aw~R.e (lr J'lrnAnoNJ /wH£kC 17Ie MINfA1e FEr; of ~la£V,ftJC'1 
\ ,\ 

wiLL Be: oBJCtAR£D 54 TIle: /)liert1 LINCN fiUNrP vJpoN IT; 

SlATE v, SmrrH.I It)! Wn,zJ 772) 77'f~ TZS f, 2d 151 (t1;J 

(QUo 17fV &- STAre l(/ Goe1JeL.J 56 LJh. z) 567 J 37q J 21; ?. zd 
soo ('Q50)); .JEe/iLfO JT~ v. (J/;L T8l<elLl J 'Ii' M,21350 
362 J t5Sr,zj l'77 (/1!z"X:Ji~LPJJUC 1li~ rsrclluJC r7r me: 

HIe-J1 R/Jk ~ PIC6/tAPICl:J £V/P@U' t7r ?R/~~ 15/9b t1Gr] 

MUIr Ee cWSel.'1 JCAAVlIJIZ€1> AI'IP APIhJ1T£D t'NL'1 Ir ce:R,li'ilU 

c ~ rre:R 1.11 /Y f£ m £' T j . TN i.f clJJ IE PR Ot:IJr:J AN e)(fimP L etJF WfI'Lf 

rilL;" PR/)flIGlnNv £XJJ")rJ'. 
~ 

/1ua- S}/()7J J HolALP Sf: IIVtJ I)J£J) TO CJ'JIl'ELlffj //J0V7/N 

vue' TO ftJ/£JJ17AL Fo" PREJ7At> I CE~ tNE:N eLI PPI/JC- orr 
ID£fVllfICfJT7tJ,v NlArYl&D:J' AtfJ1> Nor aJ'//IJ c-- THe: ff.lRJlJ'e 
// 1/ 
1v1U c;.. Y/ID TWILL A}{}v NeCe:.fS/YKII..J1 Dlj(;tAlJe -me: 

rllG-r /H1<!r We Pf/6ro C-KI'YPW IfJ //1) rAJD~ ;t1 177i4C-f;.;,rr:\\ 

J~rfJ-re v, YflTeS'; /6/ lJtl._z) 7/'-1J 760,-71 (Z{)07): JT~reV~ 
FiNCNJ /37 (J)1.,2J 7q2) tIZ-?13{iQQq); Jt-~-v, I1RTL~ 

/27 tJj?,z} 6Z~ 653-5- (,Q'15'); jrfi1!5 \I, FIARmt9N.; /22 

tJIJIU L/'it1J f(5Z (/ q(15)~ S,Are y, NIfl,Jt1JJV-J Liz 10,j17. 
7/1 (iqf{J. IHe."- p'Kt;PEJ( I/PF'RIJ/JCf! /J 10 thllJNTllIN NAKRiJvJ 



• 

~ 

€)(C0 ilaJS. II TKIJtL C£lUR'Ihf.,{J'T /ll..WAlt! Be-C/N wl1Jl me 
PI<Utn'!1P17tfpJ 11IK EV/J)EIJCJ£ or F1U;)R. Sri)) !Vcr]' If /Jt)!f/)/J1/J./18t.£.'\ 

SrI/rev. /)cl/;Nc.eNIJ.J.J 15tJ wn.2J /~ 17j 7'-/ P.3) 111 (zm31 .. 
THAr IJ wt/AT EI< 4 tJ'-I (1)) E){fuIrL'1 CtJMMAlVN. !/PiYlIJ:fJEJL I r'1 

SfioMLi> B€ ALUJW£1> i/NL'1 IIFTl!JZ KI!COC-N/ZJN(;' 71Id dNe tlt' 

THE NARRI>w £XC£PTftiiJj AfPLleJ) AI'Jo -rH/fr PROi€CrltJNJ AR~ 

IN PLAceJ AN]) wHEJee- -rHC77CJAL ~lARr lViLJ9NCes /He: 

Pt.tJf5ltnv€:, VIlLu§: Or -rHCf:!vIPeNCe' CARe-tiLl. '1 WI 111 / TJ 

PR£J'IADICIAL ~!=fe er. 
G£rJ8AtL-~) TIll.! fL1f'C o~ e:v )j) OJ ce I J' 11 LUJr,JEJ) (}NU1 

Tf) HE1.P PR.Ove iNC A c}r IN &t1t£.f17JN IY crJ'tAIJLL'{ OGCtA [<.R£/)~ 

'Ct17/}/e 71<IAL ~fARr rleRe 11M/\/]) 1/ wAf APIJ1U:fICie. !l 
Pere:-NPJfJr/r /J t'!\J rKJh'L FOR /I c.;rll}vvJ' ~F'£N IZ~LfEVIJ/l/-r m 

H/J' fJ'1?.. Jla.... erA ~fJTcAfe.J t/tJ-r Fo"K.. TJltE' f'l<JoR. wRtJIJe-FuL 

ACt] -rH~ m/l'1 HAVe t:PeCUR~ IN mrr/YfT./ rJ1<.)IN 7Ji1f 

CIV.J~ rtJJ?. ~G-r/tfN.J' w!llcli wa~ i1e-im Be ~PJtAPIC-

1I-rE:P A I\i> wae UIV11?/£l> A/me iJ mE: tJr !IIePercMANU 
-rk)AC. E ~ LftJL/ {~) flAf JlU/ZJ~1 (All'? C£erv A /YIeCf/~ 
liN IJ'i'1l /l) ENJ't1£e /fI,4, me JV1 !:J1 ClJNv/c:-rf A lJerCAJDAJ"Jr' 

~/J.JI!:P (JNt-'1 ON £VIPDJC£ P Rb VIIJe, 711~ CtJmmljf/J)v t1P -me 
CR./hllt: CI-IAR..C€D" A PER.J'tfN J"llOIALP IV o~ 13 e C()NV Ie TQ) CAJ£D 

oN SeJNC-lHer1fe.e7f P€:!ZfdN wHo 1.1 t..IKELLf J1) CtJl'nmlrr 

C"'rr7tr'S. Tile ~.J'T/rre is U&'UIK£1:J ,t) mVt5J 'EE'1oNP A ReJ<IJoNfiCU 

POlA'B" THAr rf//j' fEJ<J})rv C.{)tnl'J1 /17£D 'J..//J' CI<.JJIJ'1C, 

10 ~ 



THe WASfi/1V (J:rbN SlAT£' CoNJ7J1""UlltJ/V ~/JJl1R£j' mil' 

f'1 G-l1AKJJfl/1t[jW~ Cf!:.lmJN#C PEFe:-jJj);(l/VTjfl A FAIl!? ;ft¥}) /IYJPIIKIIh'L 

rKJ~L ~ IfJHe:F.EfIIr /IJ -rrlff RI Gf/r /J n-ie'fRl£J'lAtnPTtcJN (IF INN()C£)JC£ 

AI\If) 11IJJr -rHE/1<... C-t11L r g£ PKOv£1) Kt;t1d/\/P A KeAidNftFt.e 

Pt?uf;1" LoN.f":J, A R'f::r) se.6. SJ2Z I 13 '1 ALLOWI!J? ,He 

APIrJIJJlor-) C'P NI {j-J./L i1 fK.e-StADICIAL EV/D£NC£ (Jf fRlt'R. Efi)) 

ACT] /lr1RIALJ IfI~ jfAR.11 flA! /I mlAcJ/ H'Ir;H~1?. L//(EZIHrJdJ) 

Or co/VV I CIJtJ(; .t4N IIIIJO CErvi P£ r£N bA/I/r Be-Cliu.ft: tJF 

01Jl€1Z Cf;:. Jr~ E1 ~ 13AP fic/J COMMJT1EP IN -rrI~rAjr. 

fUKWfRi we #h\.€ ALWAl.1J' ~££f'J e)(PLICIT J/V all e.. 

lCecJ.fAlUmClVJ ,liAr A fR.01YI77\€: vE:RJlt1f rKSfLAPlc/~G 

'BALIIIJC(tJt -rl!fr;fN()/A(J) J5E: C4/VPuc.:r£D t?N 1lIc~e(jJ)RD 

S€fa:e ~L(f}W))JG APJIY1jJJ IoN t1'F ?RltJR. TSh'D /I e,f. J1J:Jrt' 

v' lrMPe-" 130 {,,0,# z) tftOJ 'Io3.J 170f p,z) t5(!) {(qqq) V~ 
S'.J..IdtALb Cf)A.JT7JAJU£1O £IY\PNAfIZr Tile c..tJtJfJJ!:. i c. TltJ/J tJr 
AtJ'1 EXCcP'it.'1/V Tl> ER. LfOt{ {b). /;.;CEALIlNCIJJt!- TeJV II1tl.ff 

te- tHDUC--H',FULLL{ AM Lfi~ULL~ ~{}'\J1)U6"-t..1> ~1WaJ?.ICCO~P J 

AND If 1/IcKr/f ANI1 D"uET' IlJ 7lJ j1f AiJhtJrfltJJVJ 77le: JCfil.£ 
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COURT OF APPEALS, DIVISION TWO 
OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 
Respondent, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

v. No. 41287-0-II 

KENNETH ANDREW SORTLAND, 
Appellant. CERTIFICATE OF SERVICE 

I, Kenneth A. Sortland, appellant, acting pro se in the above 
entitled cause, do hereby declare that I have served upon the following 
individuals in the manner indicated: 

David Ponzoha--Court Clerk/Administrator 
950 Broadway, Suite 300 
Tacoma, WA. 98402-4454 
(United States Mail, first class, postage prepaid) 

Kathleen Proctor--Pierce County Prosecuting Atty Ofc 
930 Tacoma Ave. S. Rm. 946 
Tacoma, WA 98402-2171 

The following documents: 

Appellant's pro se Statement of Additional Grounds for Review for 
Issues A and B. 

Deposited in the Unit Officer's Station, by processing as Legal Mail. 

I certify, under the penalty of perjury, under the laws of the State of 
Washington, that the foregoing is true and correct. 

Dated this 31st day of May, 2011. 

CERTIFICATE OF SERVICE 

Respectfully submitted, 

Kw~f1ek~ 
Kenneth A. Sort land DOC 994497 
Airway Heights Corrections Center 
P.O. Box 2049, RB 43 U 
Airway Heights, WA 99001 


