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INTRODUCTION 

The rivers, lakes and streams of Clark County are profoundly 

degraded. Every population of salmon that spawns in the County is now 

either extinct or federally protected as endangered species. A leading 

culprit of this situation is the alteration of natural flow regime that occurs 

when land is developed for roads, homes, and other "hard" surfaces 

without adequate controls. This case concerns Clark County's failure to 

meet minimum standards imposed by federal and state law to reduce the 

harm to streams from stormwater runoff caused by new development. 

Rosemere began this litigation because Clark County, alone among 

the roughly hundred Western Washington jurisdictions regulated under the 

Clean Water Act, refused to meet federally-required minimum "flow 

control" standards for new development and redevelopment, instead 

adopting a standard that did not protect its streams or instream values. 

The Department of Ecology initially moved to enforce the law's 

requirements, but ultimately agreed that the County could keep its 

inadequate flow standard in exchange for a largely illusory commitment to 

implement County-funded "mitigation" projects. After a four-day 

evidentiary hearing during which it heard from fourteen witnesses and 

considered scores of exhibits, the Pollution Control Hearings Board 

("PCHB") found that the County's mitigation program violated the law for 
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no fewer than five independent reasons. In this appeal, Clark County and 

building industry intervenors ask this Court to overturn the judgment of 

the PCHB, but fail to identify any actual legal error. Their disagreement 

with the PCHB' s primarily factual findings is not an adequate basis for an 

appeal, and the PCHB' s order should be sustained in all respects. 

STATEMENT OF THE CASE 

I. CLARK COUNTY STORMWATER AND THE PHASE I 
STORMWATER PERMIT. 

Stormwater is widely regarded as ''the most significant source of 

water pollution today." Storedahl Properties v. Clark County, 143 Wn. 

App. 489,492 (Wn. App. Div. 2, 2008) (citing EPA report). Clark County 

owns and operates a "municipal separate storm sewer system"-

infrastructure designed to capture and convey runoff from precipitation to 

receiving waters. This system collects pollutant-laden runoff and 

discharges into the County's surface waters. Under the federal Clean 

Water Act ("CW A") and parallel state laws, the County must operate its 

stormwater system in compliance with a National Pollutant Discharge 

Elimination System (''NPDES'') permit that is intended to meet the 

CWA's ambitious goals of protecting and restoring the nation's waters by 

reducing stormwater pollution to the "maximum extent practicable" 

("MEP"). 33 U.S.C. § 1342(P); RCW Ch. 90.48. Clark County is 
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regulated as a "Phase I" stormwater permittee. 1 Id. Its rivers and streams 

are deeply degraded by stormwater and other causes. Rhodes Testimony, 

~ 8-9 (Ex. 2); Transcript at 232-33 (documenting "intense, severe, and 

extensive habitat and water quality problems" throughout Clark County). 

Clark County is subject to the terms of the Ecology's 2007 Phase I 

Stormwater General Permit ("Phase I Permit") (Clark Co. App. 8). PCHB 

Order, FOF 1.2 Among many other provisions, the Phase I Permit requires 

permittees to implement a program to control runoff from new 

development and redevelopment. Phase I Permit S.S.C.S; PCHB Order 

FOF 2. To comply, Clark County must impose controls on such 

development to meet standards identified in the Permit. Id., App. 1 (Clark 

Co. App. 9). Among the most important standards is one to regulate 

stormwater flow. The Permit's "flow control" provisions seek to address 

the changes in hydrology caused by development, such as the habitat-

destroying effects of high flows resulting from creation of impervious 

1 The CW A addresses stormwater permitting in two phases. Phase I rules 
cover larger jurisdictions: in Washington, these include Seattle, Tacoma, 
and King, Pierce, Snohomish, and Clark Counties. 33 U.S.C. 
§ 1342(P)(2). Phase II rules address smaller jurisdictions: there are 
roughly 100 cities and counties in Western Washington regulated as Phase 
II permittees. 33 U.S.C. § 1342(P)(4)(B); 40 C.F.R. § 122.26(b)(16). 

2 Within the PCHB Order that is the subject of this appeal, Rosemere will 
refer to numbered Findings of Fact by the abbreviation "FOF" and 
numbered Conclusions of Law by the abbreviation "COL." 
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surfaces and loss of vegetated cover. FOF 20-21. Under the Permit's 

"default" flow control standard, permittees must regulate development 

such that post-development discharges above certain thresholds don't 

exceed the durations of pre-development flows. As the PCHB noted, 

"implementation of the flow control standard ... was integral to the suite of 

requirements" that met CWA standards. COL 8.3 

While the Phase I Permit allows permittees to "tailor" the default 

flow control standard to "local conditions," such local standards must 

meet stringent criteria. They must provide "equal or similar" protection to 

receiving waters as would be obtained under the default standard. FOF 7. 

They must also reduce pollution to the MEP and be adequate to protect 

water quality and beneficial uses like salmon. Id. Approval by Ecology is 

required. FOF 7; COL 6. Once approved, an alternative program can be 

used by any Phase II jurisdiction. 

II. CLARK COUNTY FAILED TO ADOPT A COMPLIANT FLOW 
CONTROL ORDINANCE. 

Ecology issued the Phase I Permit on January 17,2007. The 

3 In a separate case, the PCHB held the default Phase I Permit flow control 
standard was inadeguate to meet the CWA's requirement to reduce 
stormwater to the MEP standard and meet state law mandates. Puget 
Soundkeeper Alliance, et al. v. Washington Dep't of Ecology, et aI., 2008 
WL 5510413 (Wash. PCHB Aug. 7,2008) at *19-20. Ecology has been 
working to strengthen the Permit's default flow control requirements and 
is preparing to re-issue the permit next year. The 2007 Phase I Permit has 
remained in place in the interim. 
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Permit required permittees to adopt its plan, ordinances, or other 

authorities to comply with the Permit's flow control provisions by 

August 17,2008. Phase I Permit S.5.C.5.b(iv); FOF 2. Clark County did 

not meet this deadline. FOF 3. Instead, in January of 2009, the County 

adopted a substantially weaker flow control standard. Id. Moreover, the 

County delayed the effective date of the new ordinance until 90 days after 

adoption, or April 13, 2009. 

Clark County's flow control ordinance did not require post

development discharges to match the durations of historic flows, but only 

to match existing conditions at the time development occurs. This 

seemingly technical difference between the County's standard and the 

default standard is, in fact, enormously consequential: a failure to meet the 

permit's default standard leads to a cycle of continuing and cumulative 

environmental damage from runoff. FOF 28 ("a flow duration standard 

based on meeting only existing conditions ... allows for ongoing 

cumulative degradation of the stream."); FOF 31 ("Damage to a stream 

builds on itself each time it rains as the water flows faster, cuts stream 

banks and scours stream beds further, and the hydrograph becomes more 

extreme."); Testimony of Dr. Derek Booth, ~~ 24-25 (Ex. 1); Testimony of 
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Jonathan Rhodes, ~~ 29-30; Testimony of Greg Winters, ~ 10 (Ex. 3).4 

On March 17,2009, Ecology initiated an enforcement action 

against Clark County for violations of its Phase I Permit. The Notice 

identified both the County's inadequate flow control ordinance and the 

flow exemption. FOF 4. Clark County and Ecology subsequently 

negotiated a settlement. FOF 5. The settlement, embodied in the Agreed 

Order that is the subject of this appeal, was executed by Ecology on 

January 6, 2010. Under the deal, the County was allowed to retain its 

noncompliant flow standard in exchange for a commitment to "mitigate" 

the harm caused by development that did not meet the default standard. 

FOF 6. The Agreed Order provided that Clark County must track 

development acreage built under its flow control standard and, within 2-3 

years, would have to "construct flow control facilities that, in total, serve 

an equal amount of ... existing land use cover." Id. The Order imposed 

this obligation on development that vested after April 13, 2009, and 

allowed any retrofit project that finished construction after that same date 

to count towards the mitigation obligation, regardless of when 

construction commenced. 

4 As part of its package of new stormwater ordinances, Clark County also 
enacted an exemption from the flow control requirement for certain 
redevelopment projects. This exemption also did not conform to the 
Permit in that it allowed the exempted projects to entirely avoid the 
Permit's flow control requirements. FOF 4. 
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As required by law, Ecology proposed to adopt the terms of the 

Agreed Order as a formal modification to the Phase I Permit. The United 

States Environmental Protection Agency ("EPA"), which has federal 

oversight authority over NPDES permits, submitted a highly critical letter 

identifying a number of serious flaws and recommending significant 

changes. EPA Letter (Ex. 4). Similarly, the National Marine Fisheries 

Service ("NMFS"), which has jurisdiction over federally-protected salmon 

species in Clark County, sent a letter concluding that the County's 

"mitigation" scheme would have "more than minor detrimental effects" to 

threatened salmon, and "strongly encourag[ing]" EPA to exercise its 

authority to block the Permit. NMFS Letter (Ex. 5).5 Despite the 

concerns expressed by these agencies, the Agreed Order was adopted as a 

permit amendment, without alteration, effective October 1,2010. 

III. THE PCHB STRUCK DOWN THE AGREED ORDER ON 
MULTIPLE GROUNDS. 

Rosemere appealed the Agreed Order (and, subsequently, the 

Permit Modification) to the PCHB, asserting that it was flawed on a 

number of grounds.6 Following discovery and dispositive motions, the 

5 NMFS subsequently sent a second letter that appeared to soften its 
position somewhat, but continued to raise questions and identify 
uncertainties about the program. 

6 The formal modification was completed after the appeal of the Agreed 
Order was alreecly well underway. Rosemere timely filed a separate 
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Board conducted a four-day evidentiary hearing at which it heard 

testimony from fourteen Ecology and County staff and expert witnesses, 

and admitted scores of exhibits. One of the witnesses who testified was 

Mr. Gregory Winters, who had been the primary staff person at Ecology in 

charge of Clark County's stormwater compliance, and who had been 

intimately involved in the negotiations over the Agreed Order. Winters 

Testimony, ~~ 1, 5. Mr. Winters was Rosemere's witness, and testified in 

support of Rosemere's appeal issues. Rosemere also submitted written 

and live testimony from two expert witnesses: Dr. Derek Booth, widely 

regarded as one of the nation's leading hydrologists, and Jonathan Rhodes, 

who focused on the impacts of poorly-regulated development on salmon. 

On January 5, 2011, the PCHB issued its findings of fact and 

conclusions of law, agreeing with Rosemere on every one of its appeal 

issues.7 First, the PCHB ruled that the County's "locally-tailored" flow 

appeal of the modification. FOF 16. The parties and PCHB agreed that 
the appeal of the permit modification would be governed by the result of 
the hearing on the Agreed Order, as they were factually and legally the 
exact same issues. After issuing its decision on the Agreed Order, the 
PCHB adopted a stipulated order finding that the Permit Modification was 
invalid for the same reasons. This consolidated appeal involves both 
decisions. To avoid redundancy, this brief refers to the Agreed Order to 
mean both the Agreed Order and Permit Modification. 

7 The PCHB issued a unanimous decision in Rosemere' s favor on most 
appeal issues. On others, a majority ruled in Rosemere's favor with one 
member dissenting (Clark Co. App. 1 and 2). 
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control program did not meet the Permit's requirements because it was not 

based on basin plans or other scientific review. COL 4; FOF 18, 19. 

Second, the PCHB ruled that the metric used for the mitigation scheme 

lacked scientific basis, allowed mitigation that was divorced from the 

harm it was intended to correct, and failed to protect against potential 

impacts to beneficial uses. FOF 25. Third, the PCHB ruled that the 

Agreed Order provided less protection than the Permit by exempting 

projects that vested between August 17,2008 and April 13,2009.8 COL 

18-19. Fourth, the PCHB ruled that the Agreed Order allowed the County 

to redirect resources from its existing retrofit program-mandated under a 

separate provision of the Phase I Permit-to "mitigate" for new 

development, leading to a reduction in the overall level of stormwater 

control. COL 20-21. Finally, the Board found that by not requiring "low 

impact development" techniques either at development or mitigation sites, 

the Agreed Order did not meet CWA standards.9 The PCHB "reversed 

8 In a summary judgment ruling earlier in the appeal, the PCHB had ruled 
that state vesting law did not apply to the requirements of state stormwater 
permits, but denied both Rosemere's and the County's summary judgment 
motions pending development of additional facts at trial. See Order 
Denying Summary Judgment (Ex. 6). 

9 The PCHB also found that while Clark County ultimately complied with 
Ecology's request to correct the unlawful exemption for redevelopment 
projects, the County had failed to apply the correct standard to projects it 
had originally unlawfully exempted between August 17,2008 and the time 
of the correction in December 2009. During that time, the Board found 
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and remanded" the Agreed Order, and this appeal followed. 

STANDARD OF REVIEW 

Judicial review ofPCHB orders is narrow and deferential. See 

Bowers v. Pollution Control Hearings Bd., 103 Wn. App. 587, 597 (Wn. 

App. Div. 1,2000) Gudicial review ofPCHB decisions involves a 

"narrowly defined duty of holding agencies to certain minimum standards 

of rationality"). A reviewing court may overturn a PCHB order only if the 

Board (1) exceeded its statutory authority or jurisdiction, (2) erroneously 

interpreted or applied the law, or (3) contravened its own regulations. 

Cmty. Ass'n for Restoration of the Env't v. Dep't of Ecology, 149 Wn. 

App. 830, 840 (Wn. App. Div. 2, 2009). Under this deferential standard, 

the court may not overturn the PCHB' s decision if it reflects one of 

multiple reasonable interpretations, even if the court would have reached a 

contrary decision in the first instance. Port of Seattle, 151 Wn.2d at 589. 

To reverse the Board's legal conclusions, the court must find that the 

Board's decision was "willful and unreasoning ... [and] without 

consideration and in disregard of facts and circumstances." Pierce Cty. 

Sheriffv. Civil Servo Comm'n of Pierce Cty., 98 Wn.2d 690, 695 (1983). 

many development projects were authorized and no effort had been made 
to correct that problem. FOF 41. This shortcoming was an "additional 
basis" on which to find the Agreed Order not equivalent to the Permit. 
COL 18. 
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The County and the BIA bear the burden of showing that the PCHB' s 

order fails to meet this minimum standard. PUD No.1 of Clark Cty. v. 

PCHB, 137 Wn. App. 150, 157 (Wn. App. Div. 2, 2007). 

The deference accorded PCHB orders is at·its greatest with respect 

to factual issues, and the Board's factual findings must be upheld unless 

clearly erroneous. Port of Seattle, 151 Wn.2d at 588. This deferential 

standard applies even when the Board's findings concern complex 

technical matters. Cmty. Ass'n for Restoration of the Env't, 149 Wn. 

App. at 594. Indeed, as this Court has emphasized, "the standard of 

review for factual findings inherently assigns deference to the PCHB's 

factual conclusions. This system respects both the PCHB' s statutory role 

as independent reviewer of Ecology actions and the trial-like nature of the 

PCHB hearings." Id.; Port of Seattle, 151 Wn.2d at 588 (reviewing court 

may "not weigh the credibility of witnesses or substitute [its] judgment for 

the PCHB' s with regard to findings of fact. "). 

A significant underlying issue in this appeal is whether the PCHB 

gave an appropriate amount of deference to the views of Ecology staff 

who negotiated the Agreed Order. But the PCHB is empowered by law to 

review Ecology's orders de novo. Port of Seattle v. PCHB, 151 Wn.2d 

568,584 (2004). Under the de novo standard, the Board gives "weight" to 

Ecology's technical expertise. Port of Seattle, 151 Wn.2d at 595. 
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However, because the PCHB's function is to provide "uniform and 

independent review of Ecology actions," appropriate deference does not 

require the Board to automatically adopt Ecology's position as its own. 

Id. at 592; see also Village of Belle Terre v. Boraas, 416 U.S. 1, 14 (1974) 

("deference does not mean abdication"); Aru>alachian Power v. EPA, 135 

F.3d 791,802 (D.C. Cir. 1998) (deference to agency's scientific analysis 

does not prevent searching judicial review). On the contrary, the Board is 

charged to function as a quasi-judicial body and must independently assess 

the evidence presented to it. See WAC 371-08-485. 

ARGUMENT 

I. THE PCHB'S RULINGS ON VESTING, LOW IMPACT 
DEVELOPMENT AND RETROFITS WERE NOT 
"COLLATERAL ATTACKS" ON THE PHASE I PERMIT. 

Rosemere agrees with the County that it would be inappropriate for 

it to use the appeal of the Agreed Order to raise challenges to the Phase I 

Permit itself. 10 Rosemere further agrees that its appeal would not be the 

appropriate venue for the Board to find unlawful or set aside any provision 

of the Phase I Permit. In this case, Rosemere did not "collaterally attack" 

the Phase I permit. Rather, it appealed the validity of the Agreed Order. 

In order to determine whether the Agreed Order was "equivalent" to the 

10 Both the 2007 Phase I and Phase II municipal stormwater permits were 
appealed by many parties, including Clark County (but not Rosemere). 
The PCHB issued numerous rulings with respect to these permits. 
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Phase I Permit, one of the central questions in this case, the PCHB was for 

some issues required to interpret ambiguous provisions in the Phase I 

Permit. The PCHB's conclusions with respect to low impact 

development, vesting and structural retrofits were all within its jurisdiction 

as key issues in the appeal ofthe Agreed Order. 

A. Low Impact Development. 

In a previous decision involving a challenge to the Phase I Permit, 

the PCHB held that the default flow control standard (the same one at 

issue in this appeal) did not by itself meet the CW A's requirements to 

reduce stormwater runoff to the MEP and apply AKART. II Puget 

Soundkeeper Alliance v. Ecology, 2008 WL 5510413 (Wash. PCHB 

Aug. 7, 2008). In that case, the Board concluded that because the Permit 

did not require the use of "low impact development" ("LID") stormwater 

techniques, it did not apply the maximum reasonable and available 

protection to receiving waters and beneficial uses. 12 In that decision, the 

PCHB directed Ecology to amend the Phase I Permit to require the use of 

II The state AKART standard ("all known, available and reasonable 
technology") is defined by rule to require "the most current methodology 
that can be reasonably required for preventing, controlling, or abating the 
pollutants associated with a discharge." COL 2. 

12 LID is an approach to stormwater management that seeks to mimic 
natural hydrology by protecting vegetation, reducing impervious area, and 
using dispersed infiltration approaches (e.g., raingardens and pervious 
concretes) to dramatically reduce the amount of runoff generated by 
development. Id. 
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LID approaches where feasible. Ecology has not yet incorporated a 

meaningful LID requirement into the Permit, but has stated it intends to 

include LID provisions when it issues a new permit in mid-2012. 

In its appeal of the Agreed Order, Rosemere did not seek to 

challenge Ecology's compliance with the Board's directives in that case. 

Rather, it asserted that the Agreed Order did not meet the MEP and 

AKART standards because the Agreed Order did not incorporate the 

Board's explicit directive that the default flow control standard be updated 

to include LID requirements. See Consolidated List of Legal Issues, 1-2 

(Ex. 7); Rosemere Pre-Hearing Brief at 21 (Ex. 8). The testimony before 

the Board was that key Ecology staff had never even heard of the PCHB' s 

directive to incorporate LID into the flow control standard. See Winters 

Testimony, ~ 29; Schrieve Testimony, 681-82. In other words, in adopting 

the Agreed Order, Ecology simply relied on the same flow control 

standard that the PCHB itself had already rejected as inadequate. The 

Agreed Order did not require LID at development sites, nor did it require 

or even encourage LID at mitigation sites. COL 27-28. The fact that 

Ecology has failed to amend the Phase I Permit itself in a meaningful way 

is immaterial. Because the Agreed Order is based on a flow control 

standard that the Board itself had rejected, the Board was within its rights 

to find that the Order failed the MEP and AKAR T tests. Its conclusion is 
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in no way a collateral attack on the Permit itself. 

B. Vesting. 

Clark County's argument with respect to vesting is difficult to 

understand. Clark Co. Br. at 18-19. Rosemere raised the vesting issue 

only in the context of equivalence. 13 The issue was whether, by 

exempting all development that vested prior to April 13, 2010, the Agreed 

Order offered an equivalent level of protection to the Phase I Permit, 

which required that protections be in place by August of 2008. In order to 

answer this question, the Board was required to interpret the Phase I 

Permit (which is silent on the question of vesting) in the context of 

projects that had vested but were not yet permitted or built as of the 

August 2008 deadline. In its order denying summary judgment on the 

vesting issue, the Board held that the Phase I Permit was "ambiguous" 

with respect to whether the updated flow control requirements applied to 

projects which had vested prior to the Permit's effective date, and that it 

was necessary to resolve that ambiguity in order to determine whether the 

Agreed Order was equivalent to the Phase I Permit. 8J Order at 10. 

Indeed, the Board explicitly rejected the County's argument, raised again 

here, that Rosemere's appeal constituted an untimely collateral attack on 

13 The County states that Rosemere raised an issue relating to vesting in 
the appeal of the Phase I Permit. Id. That is incorrect: Rosemere was not 
a party to that appeal. 
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the Permit itself. Id. While the Board agreed with Rosemere and Ecology 

that the requirements of the Phase I Permit are not subject to state vesting 

law, it denied summary judgment as premature in light of factual questions 

that needed resolution. SJ Order at 16.14 Ultimately the Board found that 

the Agreed Order was not "equivalent" to the Permit because of the 

significant gap between the Permit's August 2008 deadline and the Agreed 

Order's April 13, 2009 effective date. 

Rosemere's appeal in this case was in no wayan attack on the 

Phase I Permit itself. Instead, Rosemere challenged the Agreed Order as 

not "equivalent" to the Phase I Permit. In order to answer that question, 

the Board was required to determine what the Permit's requirements were 

with respect to vested projects. There was nothing inappropriate about 

interpreting an ambiguous provision of the Phase I Permit in order to reach 

the question of whether the Agreed Order was equivalent. 

c. Structural Retrofits. 

At the heart of the Agreed Order is a trade-off wherein developers 

are allowed to build to an inadequately protective flow control standard in 

exchange for a County obligation to construct off-site flow control 

projects-Le., retrofits to existing developed areas-that make up the 

14 The substance of the Board's decision is discussed in greater detail 
below. See infra § II. 
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difference between the County's standard and the Permit's more 

protective default standard. One of the primary reasons for Rosemere's 

appeal was that this "mitigation" is effectively illusory: Clark County 

already had a long-standing obligation to build these structural retrofits 

under a separate provision of the Phase I Permit (S.S.C.6). The evidence 

before the Board showed that Clark County was redirecting funds that it 

would otherwise have spent on its S.S.C.6 obligation to the Agreed 

Order's mitigation obligation, going so far as to relabel specific retrofit 

projects that had previously been identified as S.S.C.6 projects as counting 

towards the "mitigation" burden. See infra § III. Both EPA and NMFS 

expressed dismay at this apparent "double counting" of independent 

permit obligations. FOF 46. In light of this evidence, the Board 

unanimously held that the Agreed Order failed to provide an equivalent 

level of protection to the Permit-which includes both more stringent flow 

control as well as a robust retrofit program. 

Unable to refute the overwhelming evidence against it, the County 

is trying a new approach. It argues that a reduced level of effort in the 

S.S.C.6 retrofit program (so that those funds can be redirected to 

complying with the Agreed Order) is an enforcement matter for Ecology, 

not an issue relevant to the Agreed Order. This tactic should not prevail. 

It mayor may not be true that Ecology could bring an enforcement action 
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against the County over its compliance with S.5.C.6. That does not mean 

that the Board lacks jurisdiction to determine whether the Agreed Order 

offers equivalent protection to the default permit in light of the evidence. 

The Board plainly has jurisdiction to determine the validity of Ecology's 

decisions. WAC 371-08-540. The County presents no law to support its 

view that the Board acted without jurisdiction simply because there may 

be an alternative jurisdictional route to addressing Clark County's 

unlawful double counting of retrofit projects. Moreover, while Clark 

County is correct that S.5.C.6 does not include a precise performance 

metric (for example, a specific amount of money to spend or projects to 

complete), the Board rejected its view that it could simply repurpose 

existing retrofit projects as "mitigation." See infra § III. Rosemere was 

entitled to bring its claim that the Agreed Order allowed Clark County to 

offer less environmental protection than the Phase I Permit, and the Board 

agreed. The County cannot identify any error. 

II. THE PCHB CORRECTLY HELD THAT THE PHASE I PERMIT 
IS NOT SUBJECT TO STATE VESTING LAW AND THAT 
THE AGREED ORDER DID NOT PROVIDE EQUIVALENT 
PROTECTION TO THE PHASE I PERMIT. 

Rosemere argued in its appeal that the Agreed Order was not 

equivalent to the Permit because it exempted any project with a vesting 

date prior to April 13, 2009 from the duty to mitigate-no matter when it 
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was actually permitted or built. In the course of ruling on this issue, the 

Board concluded that the Permit itself was ambiguous with respect to 

vesting, and decided as a matter of law that state vesting law does not 

apply to the requirements of a CWA stormwater permit. 15 During the 

hearing, the Board reviewed evidence that Ecology staff incorrectly 

believed that state vesting law required that vested projects be exempt 

from the Permit's flow control standards, and that it did not intend the 

Permit's flow control standard to apply to projects vested before 

August 17,2008. Ultimately, the Board concluded that even though 

Ecology improperly used vesting to establish the effective dates of the 

Phase I Permit, it would not disturb that decision. COL 19. It found that 

the Agreed Order was not "equivalent" because it failed to mitigate for 

projects built between August 17,2008 and April 13,2009.16 The Board's 

decision was appropriate in all respects. 

IS During the briefing on this motion, Ecology agreed with Rosemere that 
"state vesting laws do not exempt municipal permittees from complying 
with MEP and AKART requirements." SJ Order at 9. 

16 More specifically, the Board found that while jurisdictions were 
expected to have their ordinances in place by August of 2008, it was 
common to have a 30-90 date period before those ordinances would 
become effective. Accordingly, the Board found that the appropriate 
analysis for looking at the gap between the Permit's protections and the 
Agreed Order's protections was 30-90 days after August 17,2008, and 
April 13, 2009. The evidence showed that there were a significant number 
of projects potentially subject to flow control that vested during that time 
but for which no mitigation would be provided. 
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A. Overview of State Vesting Law. 

Under Washington law, building permits and proposed divisions of 

land are generally considered under the zoning and other "land use control 

ordinances" in effect at the time a "fully completed application" has been 

filed. RCW 58.17.033; RCW 19.27.095. Under this doctrine, "developers 

who file a timely and complete building permit application obtain a vested 

right to have their application processed according to the zoning and 

building ordinances in effect at the time of the application." West Main 

Assoc. v. City of Bellevue, 106 Wn.2d 47,50-51 (1986). Where a use for 

property is disclosed in a subdivision application, all of the permits 

required in the future vest at the time of the subdivision application. See 

Noble Manor Co. v. Pierce Co., 133 Wn.2d 269, 278 (1997). Testimony 

before the Board revealed that in Clark County, projects can vest on the 

date of the first pre-application conference, which require only the most 

rudimentary development plans. Snell Testimony, Transcript, pp. 433-34. 

The vesting doctrine strives to balance competing objectives: on 

one hand, the law favors property owners that seek a measure of certainty. 

West Main, 106 Wn.2d at 51. On the other, courts recognize that vesting 

creates conflicts with public policy. Erickson & Assocs., Inc. v. 

McLerran, 123 Wn.2d 864, 873 (1994) ("A proposed development which 

does not conform to newly adopted laws is, by definition, inimical to the 
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public interest embodied in those laws."). Washington is one of only a 

few states that take this early vesting approach. Erickson, 123 Wn.2d at 

868 ("Washington's vesting rule runs counter to the overwhelming 

majority rule that development is not immune from subsequently adopted 

regulations until a building permit has been obtained and substantial 

development has occurred in reliance on the permit."). 

Although more favorable to development interests than most 

states' rules, the Washington vesting doctrine has limits. For example, 

state vesting law does not apply to ordinances that impose additional fees 

or costs on development. Nothing in the vesting laws prohibits 

municipalities from increasing fees to address the impacts of proposed 

development, even after the project has vested. See,~, Bellearu Woods 

II, LLC v. City of Bellingham, 150 Wn. App. 228, 238-39 (Wn. App. 

Div. 1,2009) (impact fees simply add to the cost of the project, and vested 

rights doctrine does not protect the developer against such additional cost); 

New Castle Investments v. City of La Center, 98 Wn. App. 224, 237-8 

(Wn. App. Div. 2, 1999). Courts have reasoned that because fees do not 

"control" land use and "do not affect the developer's rights with regard to 

the physical use of his or her land" they are not subject to state vesting 

law. Id. Thus, even where a vested project is allowed to build to outdated 

development standards, a jurisdiction is allowed to impose a fee that can 
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be used to mitigate the environmental impacts of the development. Id. 

Moreover, in enacting the vesting statutes, the legislature explicitly 

exempted conditions imposed pursuant to the State Environmental Policy 

Act ("SEPA"). RCW 58.17.033(3); 19.27.095(6). SEPA is clear that 

jurisdictions retain broad authority to condition or deny permits where 

they present environmental risks, even where those permits comply with 

other ordinances. RCW 43.21C.060; WAC 197-11-660(1) ("Any 

governmental action on public or private proposals that are not exempt 

may be conditioned or denied under SEP A to mitigate the environmental 

impact. ... "); Polygon Corp. v. City of Seattle, 90 Wn.2d 59,63 (1978) 

("Polygon first contends that SEP A does not create in the superintendent 

the authority to deny a building permit which he is otherwise directed to 

issue under applicable laws and regulations. We disagree."). 17 

Pursuant to SEPA, "[a] municipality has the discretion to deny an 

application for a building permit because of adverse environmental 

impacts even if the application meets all other requirements and conditions 

of issuance." West Main, 106 Wn.2d at 53. This Court held in Adams v. 

Thurston Co. that municipalities can use information gained through 

17 SEP A and implementing regulations layout some standards attendant to 
the exercise of this authority. Id. For example, denial or conditioning of a 
permit must be based on "policies, plans, rules or regulations" adopted by 
the jurisdiction. WAC 197 -11-660( 1)( a). 
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SEPA to "condition or deny the project, even if the project is allowed 

under zoning and building ordinances frozen at the time of vesting .... 

Vesting of development rights at the time of submittal does not defeat the 

County's discretionary ability to condition or deny any plat based on 

environmental impacts." 70 Wn. App. 471 (Wn. App. Div. 2, 1993); see 

also Donwood v. City of Spokane, 90 Wn. App. 389, 398 (Wn. App. 

Div. 3, 1998) ("Counties therefore have authority under SEP A to 

condition or deny a land use action based on adverse environmental 

impacts even where the proposal complies with local building and zoning 

codes."). Indeed, SEPA requires that jurisdictions "exercise their 

substantive discretion in protecting the environment 'to the fullest extent 

possible." Eastlake Comm. Counc. v. Roanoke Assoc" 82 Wn.2d 475, 

496 (1973). 

Finally, once permits are issued, various provisions of state and 

local law put time limits on those permits-if they are not used within a 

specific time, they expire. RCW 57.17.170 (subdivision will be governed 

by statutes and ordinances in place at time of approval for a period of five 

years); Clark Co. Code, 14.05.105.5 ("Every permit issued shall become 

invalid unless the work authorized by such permit is completed within two 

years after its issuance.") While jurisdictions have authority to extend 

those deadlines in certain conditions, they are not obligated to. Id. 
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Accordingly, if developers do not act on their vested rights within the time 

allotted, nothing in the vested rights doctrine prohibits the municipality 

from extinguishing those rights or otherwise conditioning the permit to 

reflect the updated standards that have been adopted in the meantime. 

B. The PCHB Correctly Found That Stormwater Permit 
Requirements Arise Under Water Pollution Statutes. Not 
Land Use Control Ordinances. and Hence Vesting Does 
Not Aru>ly. 

State vesting statutes only apply to building permits, subdivision 

codes, zoning and "other land use control ordinances." RCW 58.17.033; 

19.27.095. The Board correctly ruled that the requirements imposed by 

state stormwater permits are not "land use control" ordinances, and hence 

not subject to vesting. SJ Order at 16.18 The Board reasoned that the 

purpose of the stormwater permit is not to control the use of land, but 

rather to limit water pollution. Id. at 14. It further observed that the flow 

control requirements were technological standards aimed at achieving a 

particular environmental result, and could be achieved through various 

means. Id. For example, flow control requirements can be met through 

use of onsite pollution control practices, which are not "land use" control 

ordinances at all. See,~, New Castle Investments, 98 Wn. App. at 232 

18 The question of vesting does not arise with respect to the vast bulk of 
the Phase I Permit, which contains requirements for public education and 
involvement, monitoring, retrofitting, and maintenance. 
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(where development rule "does not limit the use ofland [or] ... resemble 

a zoning law ... it is not the type of right that vests under the vested rights 

doctrine"). Because the goal of the Permit is not to control use ofland but 

to protect water quality, and because there are countless different methods 

to meet that standard-e.g., detention ponds, onsite BMPs, site design-it 

is not subject to state vesting law. 

While the County and BIA complain that as a practical matter the 

flow control requirement can affect how land is developed, there is no 

case that says that any government action that has some indirect effect on 

the landscape is subject to state vesting law. To the contrary, the state 

Supreme Court has cautioned against further expansion of the vesting 

doctrine. Abby Road Group, 167 Wn.2d at 260-61; SJ Order at 14-15 

(finding that adoption of the County's position would upset the "balance" 

struck by current law). 

The Board's decision is also consistent with its own precedent. 

For example, in a challenge to the Phase II Permit, the Board rejected an 

argument advanced by a coalition of permittees that another land use 

control statute, RCW 82.02.020, applied to the permits: 

[T]he purpose of the Permits is to ensure that the rate of 
stormwater discharge from property is maintained within a 
certain level, and this flow level has been determined by 
Ecology to be necessary to prevent harm to the 
environment. The flow control standard is aimed at 
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achieving a particular environmental result, and the Permits 
provide considerable flexibility how this result is achieved. 
The purpose of the Permits is to control discharge of 
pollutants and not to control land use. . .. Ecology has 
determined that, collectively, these requirements, which 
include the flow control standard, are necessary to satisfy 
the federal MEP and state AKART standards. While 
developers ultimately may have to undertake actions 
consistent with the flow control standard of the Western 
Phase II Permit if they seek to discharge into an MS4, the 
requirements originate in state and federal law, and the 
imposition of these requirements on municipalities derives 
from the delegated NPDES and state waste discharge 
programs, not local government-initiated regulation of 
development. 

Puget Soundkeeper Alliance v. Ecology, 2008 WL 5510415 (PCHB 

Sept. 29, 2008), at *6-7 (emphasis added); see also Cox v. Ecology, 2009 

WL 542494 (PCHB Feb. 26, 2009), at *4-5 (rejecting argument that 

construction stormwater permit coverage was subject to state vesting law). 

No party appealed the Board's finding in that case, and it applies equally 

to vesting as to the provisions of RCW 82.02.020. 

This Court's decision in Westside Business Park v. Pierce County, 

100 Wn. App. 599 (Wn. App. Div. 2,2000), is not to the contrary. The 

"only issue" in that case was whether a "bare bones" short plat application 

that didn't disclose the intended use of the site vested the storm drainage 

regulations in effect at the time of the application. Id. at 602. In the 

course of reaching its conclusion, the court observed that Pierce County's 

stormwater drainage ordinances constituted "land use control" ordinances 
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under governing precedent because they "exert a restraining or directing 

influence" over land use. Id. at 607. The court reached this conclusion 

primarily because state law requires a finding that appropriate provisions 

are made for drainage before the county can grant a short plat. Id. 

Westside Business Park does not control here. First, the courts' 

statements about stormwater appear to be dicta, given that the "only issue" 

was whether the "bare bones" application sufficed to vest the Project. 

Second, that case did not explicitly address the question presented here: 

whether the requirements of a federally-mandated stormwater permit were 

subject to state vesting law, focusing instead on the County's ordinance. 

As noted, there are many different ways in which a County could choose 

to implement flow control requirements, only some of which have an 

effect on land use. Indeed, the Westside court explicitly declined to 

analyze the interplay between state vesting law and the CWA. Finally, the 

Agreed Order plainly does not exert a "restraining or directing influence" 

over private land use because it is the County, not private developers, that 

bear the burden of meeting the flow control standard. It relies on county

funded mitigation projects to meet the flow control standard, rather than 

direct regulation of private development. 

Moreover, stormwater permits are unlike conventional land use 

regulations in the sense that the Permit itself gives landowners extended 
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notice of new provisions. For example, the Phase I Permit was issued by 

Ecology on January 17,2007 and made effective a month later. However, 

the obligation to adopt the new flow control provisions was not imposed 

until August 17, 2008-18 months later-and implementing ordinances 

are typically not made effective for another 30 to 90 days. In fact, one of 

the Board members extensively probed the fairness of allowing 

jurisdictions to violate this deadline without penalty in light of that 

extensive notice. Transcript at 700-03. Simply put, when it comes to 

stormwater permits, the County's complaint that "the public cannot plan 

its affairs" is misplaced. Clark Co. Br. at 24. This Court should uphold 

the Board's ruling that state vesting law does not apply to CWA permits. 

C. The Agreed Order's Exemption for Vested Projects Is 
Contrary to the MEP and AKART Standards. 

In the alternative, if this Court concludes that vesting does apply to 

the flow control requirements of the Permit, it should further find that 

jurisdictions retain ample authority to harmonize their CW A obligations 

with state vesting laws (as Rosemere argued to the PCHB). See supra at 

21-23. In the Agreed Order, Ecology exempted any project vested before 

April 13, 2009 from the mitigation scheme, no matter how severe the 

environmental impacts. Ecology erroneously assumed that Clark County 

has no authority to impose flow control standards on vested projects, and 
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therefore Clark County should correspondingly not incur a mitigation 

obligation for them. However, as noted above, vesting law is not nearly so 

rigid. Even if vesting applies, permittees have abUndant authority in order 

to harmonize the obligations of federal and state clean water laws with 

vesting requirements. 19 The Agreed Order reflects none of that authority. 

For example, Clark County plainly has authority to charge 

increased fees for vested projects so that their impacts can be offset, even 

where the statutory authority to impose such fees arises after the project 

has vested. See supra at 21. If the County has the authority to charge 

private developers such a mitigation fee, it is difficult to fathom why it 

cannot pay for mitigating those impacts itself, as the Agreed Order 

contemplates. Instead, the Agreed Order simply allows vested projects to 

harm the environment with no mitigation at all. 

The Agreed Order also fails to recognize that Clark County has the 

discretion under SEP A to deny or condition vested permits if necessary to 

protect the environment. See supra at 22. SEPA applies to any major 

action with significant and adverse environmental impacts, including 

"approval of a building permit or plat application." Adams, 70 Wn. App. 

19 Ecology agreed that "the state can and should require municipal 
permittees to exercise their discretion to the fullest under vesting laws to 
meet the requirements of the federal and state clean water laws." SJ Order 
at 9. 
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at 476. While the exercise ofSEPA authority must be based on policies 

and rules adopted by the County, under both its old and revised codes, 

Clark County has adopted policies to prevent water quality degradation, 

adopt sound development policies that protect natural resources, and 

maintain instream flows, including an explicit policy to achieve "no net 

negative impact caused by the quantity of runoff." Clark Co. Code, 

40.380.010 (old stormwater code); id. 40.385.010 (new stormwater code). 

Clark County has also adopted regulations that require it to exercise its 

authorities "to the fullest extent possible" in accordance with SEP A 

policies. Id. 40.570.020). Accordingly, Clark County has no binding 

obligation to issue a development permit for a project, built to outdated 

flow control standards, if it will harm the environment. It can deny that 

permit outright or condition it to require mitigation. RCW 43.21C.060; 

accord Polygon, 90 Wn.2d at 65-66. Indeed, Ecology has specifically 

found that projects that don't meet the updated flow control standard will 

harm the environment. FOF 20; O'Brien Testimony, Transcript at 787. 

However, the Agreed Order fails to recognize this authority, and instead 

treats the vesting date as a rigid cutoff. 20 

20 Moreover, while appellants complain about the difficulty of achieving 
updated flow requirements on vested projects, there was undisputed 
evidence before the Board that there were opportunities to meet a higher 
flow control standard even after a subdivision had been fully laid out, by 

30 



The Agreed Order also fails to recognize that even vested permits 

have expiration dates, and that the County has discretion as to whether or 

not to extend them. The Order treats the April 13, 2009 vesting date as 

rigid and immutable, even though Clark County is under no obligation to 

extend vested permits past their statutory expiration date. Under the 

Agreed Order, Clark County does not need to provide any mitigation for 

development projects for which it could mandate updated development 

standards when such projects reach their expiration dates and seek a 

discretionary extension from the County. 

In sum, even if the Board were to find state vesting law applicable 

to the provisions of stormwater permits, which it should not, the Agreed 

Order is not equivalent to the Phase I Permit and does not meet the MEP 

and AKAR T standards because it fails to recognize that discretion can be 

exercised to avoid the impacts of vested projects through mitigation, 

conditions, or even denial. Under the Agreed Order, any project that 

vested prior to April 13, 2009 needs no mitigation, no matter the 

circumstances, no matter the impacts, and no matter the County's 

discretionary ability to address the harm. That does not meet the MEP and 

AKART standard, nor does it offer equivalent protection as the Phase I 

application of small-scale practices like pervious concretes, water harvest, 
and raingardens. O'Brien Testimony, Transcript at 789-90. 
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Permit which, according to Ecology, requires permittees to use their 

discretion to the fullest to meet standards. 

D. The County's Argument Would Create a Direct Conflict 
Between State and Federal Law. in Which State Vesting 
Law Must Give Way. 

For the reasons discussed above, the PCHB correctly ruled that 

state vesting statutes do not apply to the requirements imposed by the 

Permit because their purpose is to prevent water pollution, not control 

land. Even if vesting did apply, the law provides ample flexibility to deny 

or condition vested permits in order to meet water pollution goals, a 

question that is answered easily in the context here-where developers are 

unaffected and the only question is how much mitigation the County is 

going to assume to counter the environmental harm that results. 

Should this Court disagree, however, it should note that the result 

sought by appellants would create a square conflict between these two 

bodies oflaw.21 Notably, this "conflict" could only be resolved one way: 

state vesting law must give way to conflicting federal authority. Sayles v. 

Maugham, 985 F.2d 451, 455 (9th Cir. 1993) (federal law preempts state 

law where compliance with both is "physically impossible" or where state 

law "would be an obstacle to the accomplishment of the full purposes and 

21 Appellants in Westside Business Park raised a CWA pre-emption 
argument but the court declined to hear it. 100 Wn App. at 609. 
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objectives of Congress"). It is well established that delegated NPDES 

programs may not impose less stringent requirements than those mandated 

by Congress. 33 U.S.C. § 1370(1); 40 C.F.R. § 123.25(a). In Northern 

Plains Resource Council v. Fidelity Exploration & Development Co., 325 

F.3d 1155 (9th Cir. 2003), the Ninth Circuit rejected Montana's decision 

to exempt a discharge from the NPDES, finding that "Montana has no 

authority to create a permit exemption from the CW A for discharges that 

would otherwise be subject to the NPDES permitting process." Id. at 

1164. The court reasoned that "absent statutory authority for Montana to 

create such exemptions, it cannot possibly be argued that Montana state 

law in itself can contradict or limit the scope of the CW A, for that would 

run squarely afoul of our Constitution's Supremacy Clause." Id. at 1165 

(citing u.S. Const. art. VI, cl. 2; Nat'l Audubon Soc'y v. Davis, 307 F.3d 

835,851 (9th Cir. 2002»; see also Oregon State Pub. Research Group v. 

Pac. Coast Seafoods Co., 341 F. Supp. 2d 1170, 1178 (D. Or. 2004) ("[B]y 

enacting the CW A Congress created a widespread federal system of 

regulation, from which an area for state enforcement was carved. To 

avoid violating federal law, state laws and regulations must satisfy the 

specific requirements set forth in the federal laws and regulations."). 

If the County and BIA are correct, then every project with a 

vesting date prior to April 13, 2009 is exempt from both the updated 
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standards as well as any duty to mitigate-essentially creating a loophole 

in contravention of federal law. Development projects need to apply 

stormwater controls that meet the MEP standard, which Ecology has 

defined as meeting a given level of flow control for new projects. If 

vesting applies, Clark County could authorize new construction projects 

far into the future that fail to meet Ecology's defined MEP standard. This 

would be the case even where developers had made only the most 

rudimentary sketches of the proposed project, at little investment. See 

supra at 20; Cox, 2009 WL 542494, at *5 ("Appellants vested rights 

theory is directly contrary to the purposes embodied in state and federal 

laws to improve water quality, and would thwart the application of current 

and continually improving best management practices, and increasingly 

stringent requirements to achieve water quality goals.") Thus, if this 

Court finds that there is no way for Clark County to simultaneously 

comply with both the requirement to apply the most vigorous stormwater 

standards practicable and the obligation to consider development projects 

under outdated codes, Rosemere respectfully requests that this Court 

declare that the federal law controls. 

E. The Board Correctly Held That the Agreed Order's 
Effective Date Was Not Equivalent to the Phase I Permit 
Effective Date. 

Ultimately, the Board's summary judgment ruling that state 
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vesting law does not apply to stormwater permits did not determine the 

outcome. Even though Ecology staff misunderstood the law, the Board 

rejected Rosemere's request to interpret the Permit so that it applied to 

Projects that were vested prior to August 17,2008. COL 19. Under this 

interpretation, the Permit and Agreed Order were "equivalent" in their 

approach to vesting. However, because the Agreed Order did not require 

projects that vest between August 17, 2008 and April 13, 2009 to be 

mitigated, the Board held that the Agreed Order failed to meet CW A 

standards and was not equivalent to the Permit. COL 18 (finding that a 

"substantial number" of projects were exempted from mitigation 

requirement)?2 Given the gap between the effective date of Clark 

County's program and the Permit's effective date, it is difficult to see how 

any other conclusion would have been possible. 

The County complains that the Board ignored testimony that 

revising facility designs to meet new standards is impracticable. Clark Co. 

Br. at 21-22. But this argument ignores the fact that under the Agreed 

Order, no such revision by private developers would be required: the only 

question is whether the County would be required to mitigate the adverse 

22 The evidence before the Board was that it would cost $8 million to 
mitigate for all those projects if they were built. FOF 12, 41; Ex. 9 at 3; 
Wierenga Testimony, Transcript at 589; see also Ex. 10, Ex. 11 (21 
subdivisions, several over 100 parcels, fell into this gap). 
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impacts of such projects. In any event, the Board repeatedly cited this 

testimony, but evidently found testimony from EPA, NMFS, Ecology's 

staff person Mr. Winters, and Rosemere's experts-all of whom expressed 

serious concerns about the delay in applying the permit's protections

more compelling. FOF 11. As the Board indicated, there was no 

scientific or other reason for exempting such projects from the mitigation 

duty given the Phase I Permit's earlier deadline, particularly in light of the 

18 month "lead time" before those requirements were imposed. COL 18. 

The County cannot cast Ecology's decision to ignore the gap 

projects as an unreviewable exercise of enforcement discretion. Clark Co. 

Br. at 25. While Ecology has discretion as to whether or not to enforce 

violations of the CWA, the Board has jurisdiction to review enforcement 

orders and permit amendments to determine whether they are "lawful" and 

"appropriate under the circumstances" to accomplish the purposes of state 

and federal clean water laws. Ellensburg Water Company v. Ecology, 

1998 WL 158969 (PCHB, June 16, 1988); Ad Hoc Coalition for Willapa 

Bay v. Ecology, 2001 WL 277285 (PCHB, May 14,2001); RCW 

90.48.120. Such orders are reviewed de novo, requiring no deference to 

Ecology's factual or legal determinations. See Northwest Aquatic 

Ecosystems v. Dep't of Ecology, 2005 WL 3520474, *3 (December 19, 

2005). As noted, the key legal question agreed on by all the parties was 
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whether the Agreed Order was "equivalent" to the Phase I Permit in terms 

of the protection it provides. The Board properly found that Ecology's 

decision to exempt projects vesting between August 17, 2008 and 

April 13, 2009 to be unlawful, and the County cannot identify any error. 

III. THE PCHB CORRECTLY HELD THAT THE COUNTY'S 
'MITIGATION' PLAN WAS FLAWED BECAUSE RETROFIT 
PROJECTS ARE ALREADY REQUIRED BY THE PERMIT. 

A central reason for Rosemere's appeal was that the "mitigation" 

provided to offset the impacts of the County's inadequate flow control 

standard was illusory, since the County was already required to build 

retrofits under S.5.C.6. The evidence before the Board revealed that the 

Agreed Order did not require, nor did the County intend to provide, 

additional funding over what the County had already planned to spend. 

FOF 45-49, COL 20. The Board reviewed testimony from Ecology's own 

staff, the EPA, NMFS and Rosemere's experts that simply redirecting 

funding from S.5.C.6 to provide "mitigation" for flow control would 

reduce the amount of environmental protection provided by the Agreed 

Order, and that this was precisely what was happening. 

In fact, the County's own witnesses were forced to concede that 

the County "counted" several projects that had been planned and 

construction started years before the Agreed Order was executed as 

mitigation for new development. FOF 51; Ex. 12 (recognizing "overlap" 
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between S.5.C.6 and mitigation projects). One project-the 1520d 

project-is particularly instructive. The County had identified this project 

repeatedly to Ecology as an S.5.C.6 retrofit project. It had been identified 

as a top priority S.5.C.6 project in 2006 and construction was complete 

before the Agreed Order was even signed. Wierenga Testimony, 

Transcript at 604; Ex. 13, Ex. 14 at 18; Ex. 15, Ex. 16. Nonetheless, 

because the Agreed Order allowed any retrofit project completed after 

April 2009 to count retroactively towards its mitigation burden, the 

County had 28 acres of mitigation credit "in the bank" at the moment the 

Order was executed. Ex. 17; see also Moore Testimony, Transcript at 

898-99 (referring to movement of projects from S.5.C.6 to flow control 

mitigation as not "okay" and outside the "spirit" of the Agreed Order if 

not the letter). The evidence also showed that the County intended to 

shrink its structural retrofit spending, which had averaged around 

$800,000 a year, to close to zero while increasing spending on 

"mitigation" for its inadequate flow control standard. FOF 51; Gray 

Testimony, Transcript at 282; Ex. 18. 

The County's thesis in this appeal is that since S.5.C.6 does not 

explicitly state how much money they are required to spend, they are 

entitled to shrink their S.5.C.6 spending (and redirect it to mitigation) and 

remain in compliance with the Permit. The Board explicitly considered 
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and rejected this view, noting that even without a specific performance 

metric, S.5.C.6 could not be read so flexibly as to allow the County to 

dramatically reduce its overall level of effort in meeting the important 

stormwater reduction goals of the CWA relative to the Phase I Permit. 

FOF 53. Notably, even Ecology's witnesses disagreed with the County's 

view that the lack of a specific performance metric in S.5.C.6 meant that 

no additional funding would be required under the Agreed Order, or that 

any amount of retrofit funding would be sufficient to comply with S.5.C.6. 

FOF 45 (Ecology expected that new funds would be committed); Schrieve 

Testimony, Transcript at 681,688; O'Brien Testimony, Transcript at 792, 

820 (state didn't expect County to reduce level of spending in S.5.C.6); 

Moore Testimony, Transcript at 870-71; Ex. 19. Moreover, the Board 

observed that the Permit requires implementation in a "meaningful and 

sustained" manner to meet the MEP requirement, even in the absence of a 

specific metric. COL 20. The Board ruled that Ecology itself had defined 

MEP to include both a meaningful retrofit program as well as meeting the 

default flow control standard, and that the Agreed Order violated the MEP 

standard by allowing an overall reduction in the level of effort. COL 21. 

The Board further found that, unlike the S.5.C.6 program, the 

Agreed Order allowed the County to determine-with complete discretion 

and no oversight from Ecology-which mitigation projects to choose. 
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COL 23-25. As such, nothing prevented the County from choosing the 

least effective projects on the basis of cost or prevented "political or bad 

faith influences." Under well recognized federal law precedent, this 

approach to implementing stormwater programs constitutes unlawful 

"self-regulation" and provided an additional basis on which to strike down 

the Agreed Order's mitigation scheme. COL 22, citing Environmental 

Defense Center. Inc. v. U.S. EPA, 344 F.3d 832, 856 (9th Cir. 2003). 

The County's argument ignores the important goals of the CWA 

and state water pollution statutes law to protect water bodies and restore 

beneficial uses like salmon. RCW 90.48.010 (policy of state to maintain 

"highest possible standards" to protect clean water); PUD No. 1 of Pend 

D'Oreille County v. Ecology, 146 Wn.2d 778,806-07 (2002) (discussing 

goals of statute). It further ignores that this law requires the imposition of 

"increasingly stringent" measures over time to meet these goals. COL 2. 

Coeur Alaska. Inc. v. S.E. Alaska Conserv. Counc., 129 S. Ct. 2458 

(2009); Rybacheck v. U.S. EPA, 904 F.2d 1276 (9th Cir. 1990) ("Through 

the Clean Water Act, Congress has directed the EPA to incorporate into 

the permits increasingly stringent technology-based effluent limitations."). 

Instead, the County promotes the most narrow parsing of the Permit terms 

imaginable, one that was rejected by every level of Ecology staff as well 

as the Board. It should be rejected here as well. 
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IV. THE PCHB APPLIED THE APPROPRIATE LEVEL OF 
DEFERENCE TO CONCLUDE THAT THE AGREED ORDER 
FAILED TO MEET CLEAN WATER ACT STANDARDS. 

The County's final appeal issue is a challenge to the Board's 

findings that the Agreed Order was not supported by science and did not 

protect streams and other resources. Unlike the other issues discussed 

above, on this particular issue the Board did not rule unanimously. 

The Board's ruling on the scientific issues had two broad 

components. COL 4. First, the Board found that while the Permit allowed 

permittees to seek approval for alternative flow control plans, the plain 

language of the Permit directed that such alternatives require a 

scientifically rigorous planning process, supported by modeling and field 

work. COL 4. The evidence was undisputed that there was no such 

process underlying the County's alternative program. COL 10. Because 

this issue turned on an interpretation of the plain language of the Permit, 

rather than competing experts on technical issues, the Board concluded 

that Ecology's position was not entitled to deference. COL 16. The 

Board focused in particular on the abundant science and support for the 

default flow control standard, observing that the Permit required an 

adequate scientific foundation to depart from this standard. COL 16. The 

Agreed Order plainly lacked any such foundation, rendering it invalid. 

Second, the Board found that the approach adopted in the Agreed 
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Order, which relied simply on counting up the acres of land affected by 

development and retrofitting the same number of acres elsewhere, was 

neither supported by science nor met the CW A's goals. See,~, Booth 

Testimony, ~ 34 ("the 'acreage' metric is largely if not entirely divorced 

from how the landscape responds to flow alteration"); Rhodes Testimony, 

~ 31 (mitigation plan "will not prevent harm to salmon and steelhead and 

increases the likelihood that these fish will be killed"). Central to the 

Board's conclusion was the undisputed fact that the Agreed Order allowed 

the County-with no oversight or standards-to choose mitigation sites 

anywhere in the same basin without considering the actual environmental 

impacts of the development. COL 12-14. For example, nothing prevented 

the County from "mitigating" harmful development in the most sensitive 

habitat with projects that were in less environmentally significant areas. 

COL 14; Rhodes Testimony, ~~ 32-33. Nor was the scheme based on the 

existing science underlying mitigation, which virtually never takes place 

on a one-to-one basis. Booth Testimony, ~ 35. 

The County faces a particularly steep hurdle in overturning the 

majority's conclusions in this regard.23 The majority's findings on the 

23 Mysteriously, the County devotes the bulk of its argument addressing an 
issue that plays no part in the Board's decision. Clark Co. Br. at 34-35 
(complaining about decision on "timing" issue). While Rosemere 
identified the timing issue in its notice of appeal, it largely abandoned it 
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science issues are fundamentally factual in nature. FOF 25 ("The Board 

finds that the Agreed Order rests on no science as to the comparability of 

its mitigation metric in relation to the Phase I Permit's approach ... "). 

The Board heard directly from Ecology and County staff as well as 

independent scientific experts on all sides, and questioned each of them 

directly. The Board is given specific statutory authority to serve as an 

independent check on Ecology by reviewing precisely these kinds of 

technical details in water pollution permits, and has extensive expertise 

and experience in so doing. See Cmty. Ass'n for Restoration of the Env't, 

149 Wn. App. at 594. If any entity is entitled to deference on how to 

weigh the credibility of witnesses and conflicting testimony, it is the 

Board. Id. 

Moreover, the County's concept of "deference" is remarkably one-

sided: it evidently means that the Board should have deferred to Ecology 

management, and a single technical staff person, who supported the 

Agreed Order. But the County appears to have forgotten that key Ecology 

staff, including Greg Winters, testified against the Agreed Order on these 

technical issues. See Winters Testimony, ~~ 22-24 ("There is no science 

or data that I am aware of, and certainly none that was considered in the 

during the course of the hearing, and the Board's final order does not 
mention it. 

43 



development of the Agreed Order, that supports the concept that harm to 

one stream can be mitigated through a project in a different watershed or 

stream with completely different characteristics based simply on a land 

cover metric."); id. at ~ 12 (identifying other Ecology staff who agreed 

that Agreed Order was not equivalent and "would create a terrible 

precedent for other permittees"). Mr. Winters, who has 40 years of 

government service, explicitly disagreed with Ecology's stormwater 

engineer Ed O'Brien, noting that O'Brien looked at the issues through an 

engineering rather than an ecological perspective. Id. at 24; Transcript at 

102. Similarly, the Board admitted into evidence highly critical comments 

on the Agreed Order from the EPA and NMFS, both agencies with 

significant expertise on the implementation ofNPDES permits and 

impacts of development on salmon. 

The County also ignores the fact that the Board heard live 

testimony from all of Ecology's witnesses, in each case questioning them 

directly. In many cases, the "expertise" that the County wishes the Board 

had deferred to didn't hold up to even modest scrutiny. For example, 

Ecology manager Garin Schrieve-who signed the Agreed Order and was 

responsible for its contents-was completely unfamiliar with Ecology's 

own literature on mitigation. Transcript at 673-74. Mr. Schrieve further 

conceded that he lacked any understanding of how vesting law applied to 
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the Pennit, was unfamiliar with the Board's previous ruling regarding 

LID, and had never reviewed the County's compliance reports regarding 

S5.C.6. Id. at 676-682. 

Faced with conflicting testimony, the Board did precisely what it is 

directed by law to do: it weighed the credentials and credibility of the 

witnesses, reviewed the evidence, and reached an infonned decision. 

WAC 371-08-485. The weight given to these various witnesses is not 

subject to review. Port of Seattle, 151 Wn.2d at 588. The Board 

considered the evidence provided by both sides, and supported its 

conclusions with this evidence. FOF 45; COL 15 ("Significant amounts of 

unrebutted expert testimony are in the record that the ecological impacts 

of Clark County's alternative flow control mitigation program are not only 

ignored, but that the potential impacts can be substantial."). Even if this 

Court would have reached a different conclusion in the first instance-and 

appellants have provided no reason why it should-the majority'S decision 

should be upheld. Port of Seattle, 151 Wn.2d at 589. 

v. THIS COURT SHOULD REJECT BIA'S BACKDOOR 
CHALLENGE TO THE PHASE I PERMIT'S DEFAULT FLOW 
CONTROL STANDARD. 

The final issue in this appeal is raised by BIA but not joined by the 

County. BIA claims that by setting aside the Agreed Order and restoring 

the Phase I Pennit default flow control standard, the PCHB has triggered a 
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violation of the U.S. and state constitutions as well as RCW 82.02.020. 

The argument is highly improper and should not be considered. 

If BIA believed that the default flow control standard of the Phase 

I Permit was legally invalid, as it seeks to argue here, the appropriate 

course of action would have been to appeal the Phase I Permit. But even 

though dozens of parties appealed the Phase I and II permits (the Phase II 

permit contains the identical flow control standard), with the flow control 

standard at the heart of most of appeal issues, BIA was not among them. 

The PCHB issued no fewer than six final orders pertaining to various 

aspects of the Phase I and II permits as a result of those appeals. Those 

orders conclusively resolve numerous different attacks on the flow control 

provisions of the permit, including the same issues that BIA seeks to raise 

here. None of them were appealed. 

Even the County recognizes that Rosemere's appeal of the Agreed 

Order is not the place to relitigate claims directed at the default flow 

control standard. Clark Co. Br. at 2. As both Rosemere and the County 

agree, the time for arguments about the validity of the Permit itself has 

come and gone-the only issue here is the validity of the Agreed Order. 

Rather than appeal the default flow control standard at the proper time, 

BIA elected to sit on its hands. Its constitutional arguments against the 

Permit simply are irrelevant to the question of whether the Agreed Order 
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is lawful. 

Moreover, BIA's brieftellingly omits the consideration given by 

the Board to its concerns. First, in granting BIA' s motion to intervene, the 

Board explicitly rejected BIA's request to raise appeal issues related to 

whether Rosemere's requested relief (compliance with the default Permit) 

would violate the U.S. and State constitutions. See Order Granting 

Motion to Intervene With Conditions (Ex. 20). The order noted that these 

issues "appear to be an untimely collateral attack on the constitutionality 

of the flow control program upheld by the Board in the appeal of the Phase 

I Permit." Id. at 4. Second, BIA omits the fact that the Board sharply 

restricted Clark County from introducing evidence on the issue BIA raises 

here: "Would the relief requested by Appellants violate state or federal 

constitutional prohibitions against takings or RCW 82.02.020." Prior to 

hearing, Rosemere moved in limine to prevent the County from 

introducing such evidence, again describing it as an untimely collateral 

attack on the Permit. Motion in Limine (Ex. 21). In its ruling, the 

Presiding Member prohibited the County from introducing evidence that 

constitutional or statutory limits made it legally impossible for it to meet 

the default flow control standard, noting that the Board had already 

thoroughly considered such arguments in the course of the original Permit 

appeals. Transcript at 9-10. Because the Board did find that such 
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evidence "may have some limited relevancy to the Board's interpretation 

of what constitutes MEP and AKART under the Phase I permit," it elected 

not to grant the motion in limine in a "blanket fashion" but take up 

objections on a case-by-case basis. Id. at 10-11. 

Faced with this opportunity to present at least some evidence that 

constitutional or statutory provisions hindered the County's ability to 

comply with the default standards in the Permit, BIA and the County 

presented absolutely nothing. Not one witness testified that other 

jurisdictions implementing the default standard faced lawsuits under the 

constitution or RCW 82.02.020. Not a single document reflected that the 

risk imagined by Clark County when it decided to violate the Permit was 

real, or that the relief requested by Rosemere was inappropriate. As far as 

the record in this appeal is concerned, the number of takings-type lawsuits 

faced by the hundred other permittees currently implementing the default 

flow control standard is zero. It is hardly any wonder that the Board 

declined to make the findings sought by BIA. 24 

In any event, the PCHB thoroughly considered and decided these 

24 The Board heard undisputed testimony that there was nothing unique 
about Clark County relative to other jurisdictions that warranted special 
treatment. Schrieve Testimony, Transcript at 696; O'Brien Testimony, 
Transcript at 773. Mr. O'Brien further testified that the standard Ecology 
model had recently been recalibrated for use in Clark County to address 
concerns about slightly different rainfall rates there. Id. 
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• • 
arguments in the earlier permit litigation. In its summary judgment order 

addressing an identical argument brought by a coalition of Phase II 

permittees, the Board ruled that: a) it lacked the jurisdiction to hear 

constitutional claims, and that even if it had it, such claims were unripe 

without a specific application of the flow control requirement to individual 

properties; and b) that RCW 82.02.020 is inapplicable to the provisions of 

a CWA permit. Puget Soundkeeper Alliance v. Ecology, 2008 WL 

5510415 (PCHB Sept. 29, 2008), at *4-6. No party appealed this decision. 

This Court simply does not have jurisdiction to open up this settled issue 

in the absence of a valid appeal.25 

25 In the event that this Court believes that it has jurisdiction to review 
BIA's claim that the default flow standard of the Phase I permit runs afoul 
of constitutional and statutory limits, Rosemere respectfully requests an 
opportunity to provide the Court with additional substantive briefing. 
Rosemere believes that BIA's complaints of constitutional or statutory 
problems cannot be evaluated in the abstract, but call for a highly fact
specific analysis in particular instances. Thus, whether or not meeting the 
default flow control standard triggers a regulatory taking under a Dolan 
analysis would have to be taken up on a case-by-case basis. In any event, 
BIA's belief that the default flow standard requires developers to mitigate 
for other actions taken in the past (i.e., land clearing) is simply misplaced. 
The default flow standard is only concerned with the flow leaving a site 
going forward: it sets a minimum standard to protect the environment for 
all future runoff post-development. The fact that the standard may in 
some instances require an improvement over existing conditions has no 
constitutional significance, and in fact is entirely commonplace in 
environmental and land use regulation. 
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• 
CONCLUSION 

For the foregoing reasons, Rosemere respectfully requests that this 

Court sustain the PCHB's Final and Summary Judgment Orders in all 

respects. 

Respectfully submitted this 30th day of August, 2011. 

JAN SSELMA (WSB #29107) 
JAN TTE K. BRIMMER (WSB #41271) 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, W A 98104 
(206) 343-7340 I Phone 
(206) 343-1526 I Fax 

Attorneys for Respondents 
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1 1. INTRODUCTION AND QUALIFICATIONS 

2 1. My name is Derek Booth. I am a geomorphologist by training and have a Ph.D. 

3 in geological sciences from the University of Washington (1984). I am also a licensed 

4 professional engineer (Washington) and professional geologist (Washington and California). 

5 Since 2006, I have worked for Stillwater Sciences, Inc., a scientific consulting finn, where I am 

6 currently president and senior geologist. Prior to 2006, I spent eleven years in various research 

7 and teaching roles as a professor at the University of Washington; I remain an affiliate professor 

8 at the University in two departments (Civil & Environmental Engineering, and Earth & Space 

9 Sciences). Between 1985 and 1995, I worked as a geologist for King County, primarily with its 

10 Surface Water Management Division. My research and publication work has focused on 

11 studying the response of natural systems-particularly rivers and streams-to human activities. 

12 I have authored scores of articles, book chapters, and conference proceedings related to the 

13 impacts of urbanization on streams and rivers. I have substantial expertise in studying the 

14 impacts of stonnwater runoff from urban and urbanizing areas on rivers and streams, particularly 

15 in western Washington. I was a member of a panel of scientific experts convened by the 

16 National Academy of Sciences to address how best to reduce the water pollution impacts of 

17 urban stormwater, and I was a coauthor of its published 2009 report, "Urban Stonnwater in the 

18 United States," a comprehensive review and critique of the management of urban stormwater. 

19 My CV is attached hereto as Exhibit A. 

20 2. I have read the Phase I Permit ("Permit") and the Agreed Order and Appendix 

21 thereto between Clark County, Washington (the "County") and the Washington Department of 

22 Ecology ("Ecology"). I have also read the relevant flow control portions of the 2005 Ecology 

23 stormwater manual and I am familiar with earlier iterations of that Manual. I have also reviewed 

24 examples of mitigation projects provided by the County in this case, and a draft of the testimony 

25 
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1 of Jonathan Rhodes. I am very familiar with most of the literature addressing the impacts of 

2 municipal stormwater and development on water quality, rivers and streams, and beneficial uses, 

3 and the literature addressing various stormwater management techniques and their comparative 

4 effectiveness at protecting rivers, streams, and water quality. Indeed, most of the existing 

5 literature incorporates or relies to a greater or lesser extent on research and study that I've 

6 conducted or with which I've been directly involved. 

7 II. STORMW ATER IMPACTS TO RIVERS AND STREAMS AND THE NEED FOR 
FLOW CONTROL. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3. The hydrology of lowland western Washington, including Clark County, is well 

studied and some general observations about the hydrology of a typical forested, undeveloped 

site in this region can be made. Approximately half of the rain or snow that falls on a typical site 

is intercepted by trees and other vegetation and either evaporates back into the atmosphere or is 

absorbed by the vegetation from their surfaces and the soil; this is known as 

"evapotranspiration." The other half is absorbed by the soil itself and slowly infiltrates into 

groundwater over time or moves through subsurface flows of various depths downhill until it is 

discharged into a stream. Very little, and often no, runoff moves over the ground surface (known 

as "overland flow") before entering a stream channel or being otherwise expressed as a surface-

water wetland or lake. In general, nearly all of the water in natural surface water bodies (i.e., 

streams, rivers, lakes) has origio.ated from either shallow or deep groundwater discharge; 

commonly, the only direct surface-water inputs are direct precipitation on the water surface 

itself. 

4. This hydrologic regime significantly attenuates the quantity and rate of movement 

of precipitation into surface waters. In undeveloped watersheds, stream flows often respond very 

little to rainfall during and at the end of the summer dry season, as the soil most often has the 
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1 capacity to store the volumes of water generated by these events. I have not systematically 

2 reviewed all available data, but I would expect that rainfall totals of up to several tenths of an 

3 inch would produce little if any flow increases under such circumstances. As the wet season 

4 progresses and the soil's moisture-holding capacity gradually fills, rivers and streams start to 

5 respond with higher discharges during storm events as water slowly works its way through 

6 shallow subsurface, and groundwater flows to the stream. The inverse phenomena are observed 

7 on the tail end of storms and at the close of the rainy season: stream volumes drop gradually as 

8 the water moving through the subsurface tapers off. During the dry season, instream flows are 

9 chiefly maintained by groundwater, as there are very few storm events and those that occur 

10 rarely have enough volume or sufficient intensity to saturate the soil and produce direct runoff to 

11 streams. 

12 5. The consequences of these natural patterns are fundamental to appreciating the 

13 . impacts of modem urban stormwater on streams. The natural response of flow in surface 

14 streams to a precipitation event is a gradual increase followed by a gradual decline. In winter 

15 during large storms this increase can occur more rapidly, but the rate of increase is always slower 

16 than would result from the direct surface input of runoff, because most of the water is entering 

17 the stream via subsurface pathways. Rivers and streams in western Washington, and the aquatic 

18 life that inhabit them, have evolved in response to these gradual patterns and are well adapted to 

19 them. 

20 6. Many of the geologic maps of western Washington in common use by geologists 

21 were created by me and I have a detailed understanding of the nature and distribution of geologic 

22 materials throughout western Washington. Underneath a layer of topsoil of varying depth, 

23 commonly a few feet thick, two general geologic materials predominate over most of Clark 

24 
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1 County, "alluvium" and "bedrock." Alluvium is generally sandy and gravelly, and where this is 

2 its predominant texture it allows for the rapid infiltration of water. It underlies most ofthe 

3 southwestern one-third of the county, including most of its population centers, and is primarily a 

4 product of episodic floods down the ancestral Columbia River. The bedrock ofthe eastern and 

5 northeastern two-thirds of the county is volcanic in origin, and it is quite variable in its 

6 infiltrative and water-retaining properties. As noted in the state groundwater report for Clark 

7 County, however, these rocks are generally well-weathered, which gives rise to a much more 

8 permeable and water-retaining soil layer at the ground surface (WA State Water Supply Bulletin 

9 9, p. 95). 

10 7. As long as the soil layer has not been compacted, stripped, or otherwise disturbed, 

11 both alluvium and bedrock soil types have good infiltration capacities relative to common 

12 rainfall intensities over the region (i.e., the rate of infiltration is greater than a few inches per 

13 hour, which is the maximum rainfall intensity). Particularly in areas underlain by river alluvium 

14 (i.e., much of the southwestern County), the soil will have both high sand content and high 

15 porosities (i.e., the fraction of their bulk volume that can be filled with either air or water) of 

16 about 50%. Where underlain by bedrock, undisturbed soils will still have significant infiltration 

17 and water-holding capacity sufficient to support shallow water-supply wells. 

18 8. These soil deposits, and the underlying geologic substrate from which they are 

19 formed, can be quite heterogeneous over short distances, so digging one hole to assess the soil 

20 does not necessarily give you a complete picture of what might be present just ten feet away. 

21 Even more so, soil types in one watershed or even one part of a watershed are not necessarily 

22 reflective of soils in another. In general, an accurate assessment of the infiltrative capacity of 

23 soils is best made on a site-specific basis with some degree of testing, but most sites with an 
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undisturbed soil layer will have high infiltration rates at the surface and a capacity to store up to 

2 several feet of water in the shallow subsurface, depending on local groundwater conditions. 

3 Conversely, a site whose topsoil has already been stripped will display very poor infiltration 

4 capacity if underlain by bedrock or clay as opposed to a sandy outwash or river alluvium, unless 

5 mechanical tilling and mixing of the unweathered deposit is undertaken. The combination of 

6 factors can produce very different results from one site to another. 

7 9. As an undeveloped site is developed, the hydrologic picture changes. First, some 

8 or all of the trees and other vegetation are removed from a site and, typically, the top layer of soil 

9 is removed. Before anything else happens, this substantially alters the hydrology of the site. 

10 Evapotranspiration is significantly reduced, such that the total volume of water that needs to 

11 leave the site (either infiltration to groundwater, movement in subsurface flows, or through 

12 overland surface runoff) is significantly increased. Next, compaction of any remaining soil, 

13 followed by construction of impervious surfaces (roads, rooftops, driveways) further disrupt the 

14 site's ability to store, retain, and infiltrate stormwater. One inch of rain falling on a 2,000 square 

15 foot roof generates 1,200 gallons of stormwater that cannot infiltrate or be eliminated through 

16 evapotranspiration and so will run off the impervious surface's edges. Even a lawn can act much 

17 like an impervious surface, since lawns are commonly laid out on top of highly compacted soils 

18 that infiltrate and store water poorly. The water that cannot be infiltrated into deep or shallow 

19 groundwater becomes surface runoff that moves downhill rapidly. Thus, developing a site for a 

20 typical commercial or residential development results first in a dramatic increase in total volume 

21 of water that will not leave the site naturally (either via infiltration or evapotranspiration), a 

22 dramatic increase in the rate of surface runoff-as much as ten-fold above predevelopment 

23 peaks-and a decrease in groundwater recharge and subsurface flows. 
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1 10. I have spent much of my career studying the response of streams to these changes 

2 to the native hydrology of western Washington. Contrary to common belief, there is no 

3 meaningful "threshold" (typically measured as the proportion of impervious surface in the 

4 contributing watershed) below which impacts cannot be observed. Changes to a stream's 

5 ecological health become noticeable at very early stages of development, and become 

6 increasingly evident as watersheds develop further. In smaller streams particularly, the damage 

7 is evident immediately and can be very pronounced in the course of even a single storm. The 

8 dramatic increase in total volumes of runoff as development increases has effects that include at 

9 least the following: increases in flooding, channel erosion, and bed and bank scour, leading in 

10 turn to higher levels of suspended sediment, greater potential for deposition of coarse sediment 

11 farther downstream, and declines in the populations of aquatic organisms. One of the key 

12 reasons for these escalating effects is that as development increases, the natural attenuation of 

13 storm flows through soil and subsurface flows is lost such that stream discharges both rise and 

14 fall suddenly and significantly during and after storm events. These stormwater impacts can also 

15 create cumulative adverse changes to a stream system. That is, once a stream is scoured or 

16 channelized, the next storm event can result in even more extreme changes as the scouring and 

17 loss of meanders promotes faster and more damaging flows through the system each time it 

18 rains. Increased downcutting also ensures that a greater fraction of subsequent high flows that 

19 would have once flowed out acro'ss the adjacent floodplain will now be concentrated in the 

20 channel, increasing the localized erosive energy there. Correspondingly, the loss of infiltration 

21 to groundwater can result in substantially decreased post-storm and dry season flows, which 

22 further disrupts natural processes. 

23 11. The biological response to these changes is equally well studied. Although I am 
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1 not a biologist, I am very familiar with the literature discussing the biological impacts of 

2 urbanization. Analysis has consistently shown that the biological health of streams (in western 

3 Washington, most commonly measured through indexes based on populations of benthic 

4 macroinvertebrates, i.e., "stream bugs") drops rapidly as watersheds start to become developed. 

5 Although there is no discrete threshold at which streams invariably stop supporting such 

6 beneficial uses as salmon spawning and rearing, benthic and fish populations become 

7 progressively more degraded, and commonly unsustainable, as watershed development reaches 

8 typical suburban or urban densities. As with physical damage to streams and as discussed at 

9 length in the deposition of Jonathan Rhodes, the damage to salmon and their habitat continues 

10 for as long as these hydrologic impacts are allowed to occur. 

11 III. 

12 

STORMWATER FLOW CONTROL AND THE 2005 ECOLOGY MANUAL 

12. The Ecology stormwater manuals, and other similar manuals in use in western 

13 Washington, represent an effort to reduce the adverse impacts to hydrology and water quality 

14 associated with stormwater runoff from urbanization as described above. I confine my 

15 discussion here to these documents' prescriptions for flow control, not pollutant source reduction 

16 or treatment. However, it is worth noting that there is a close relationship between flow control 

17 and water quality protection: the more water that can be retained and infiltrated onsite, the less 

18 pollution ultimately finds its way to streams and other surface waters. 

19 13. Over the past several decades, as it became clear that the practice of allowing 

20 stormwater runoff to be discharged directly to surface waters without control was causing 

21 flooding and devastating stream systems, stormwater managers developed an approach that 

22 relied primarily on capturing and detaining runoff in centralized engineered facilities (chiefly 

23 detention and infiltration ponds, but also underground vaults and other kinds of storage facilities) 

24 so that it could be released slowly over time to reduce the impacts of high peak discharges. 
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1 Infiltration ponds are similar to detention ponds but are designed with the expectation that a 

2 significant fraction of the runoff will infiltrate into groundwater rather than be discharged 

3 directly to a surface water body. 

4 14. Early stormwater manuals sought only to limit the peak flows associated with 

5 storm events, because these cause the most obvious damage to human infrastructure (via 

6 flooding) and physical structures in the stream. For example, if modeling showed that flows in a 

7 particular stream above 100 cfs would create problems, an engineered structure would be 

8 designed to detain runoff to limit the peak discharge of a chosen "design storm" to less than this 

9 level. However, this "peak flow" standard is now widely recognized as inadequate to protect 

10 streams and the aquatic life in them, in part because it allowed extended periods of elevated-but 

11 not "peak"-flows that were still highly erosive and damaging to the channel banks and 

12 substrate, and were far above predevelopment rates. In addition, because the peak flow standard 

13 is not tied to the natural seasonality of flows, it could be satisfied while still allowing high 

14 summer flows-below the maximum that might cause damage to infrastructure, but still well 

15 above those that would ordinarily occur in a natural stream. Flow standards allow unnatural flow 

16 patterns in size, duration, and timing, even though any given flow might not exceed a storm 

17 event threshold. 

18 15. These problems led Ecology to refine the peak flow standard in 2001 and adopt a 

19 "flow duration" standard that is ,included in the 2005 stormwater manual. This standard is based 

20 largely on work done in King County in the -late 1980s and early 1990s, in which I was directly 

21 involved and about which I have published several nationally and internationally cited journal 

22 articles. Under the flow duration standard, facilities must be engineered so that discharges are 

23 not predicted to exceed the predevelopment flow "durations" for a range of storm events. The 
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1 common range over which this requirement is applied spans (on the low end) discharges of 50% 

2 of the two-year peak flow (presumed to mark the minimum flow necessary to initiate sediment 

3 transport in a stream) to (on the high end) a 50-year recurrence flow, judged on a policy basis to 

4 represent an "acceptable" trade-off between improbability of occurrence and cost of stormwater-

5 control facility. 

6 16. In applying this model, Ecology generally requires (subject to certain exemptions 

7 discussed below) that the "predevelopment" flow durations that one is seeking to match are those 

8 that existed in a natural, i.e., entirely undeveloped condition. For most sites in western 

9 Washington, that means forest, although some sites were naturally prairie, with a slightly 

10 different hydrologic response as a result. Because the flow duration standard involves modeling 

11 high flows from a predevelopment condition, it is sometimes referred to in shorthand as 

12 requiring development to "match" flows that existed in a natural state. This is highly inaccurate, 

13 of course. Even under the 2005 Ecology standard, post-development runoff "matches" pre-

14 development forested runoff in very few respects; it does so only in the aggregate annual 

15 duration of high to very high flows. 

16 17. The goal of the flow duration standard is to maintain the frequency and intensity 

17 of movement of bedload gravel sediment in a stream, relative to pre-development conditions. In 

18 other words, because higher flows will always move more sediment, even in pre-development 

19 conditions, the flow duration standard seeks to ensure that such movement is no more intense or 

20 active in the post-development condition. Because the total volume of runoff is greater in the 

21 post-development condition, however, flows below the threshold of sediment transport must be 

22 allowed to discharge at extended durations. 

23 18. How individual streams respond to the impacts of stormwater and to attempts to 
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1 control flow as set forth in Ecology's Manual can vary due to the unique characteristics of each 

2 stream's morphology. For example, variables such as stream size, soils in stream beds and 

3 banks, slope and characteristics of stream banks, grade, vegetation in-stream and near-stream as 

4 well as previous damage can all result in different reactions by a stream to storm water and 

5 attempts to address it. An amount or type of development that causes minimal damage in one 

6 stream may dramatically alter the morphology of another. 

7 19. The variety of stream characteristics is also important in the larger habitat and 

8 biological sense. I am not an expert on stream biology or fish habitat, but I do know from my 

9 work that maintaining a broad range of functional habitats with in-channel networks of aquatic 

10 ecosystems is a fundamental principle of maintaining healthy systems for fish. I have reviewed 

11 the testimony of Jonathan Rhodes submitted in this matter and find that his statements and 

12 opinions are entirely consistent with the literature and my experience. 

13 20. I am aware that Ecology's Manual includes an exemption from the flow control 

14 requirements for discharges to certain large water bodies. From a purely flow control 

15 perspective, this makes sense to a degree. As noted above, different stream characteristics can 

16 affect how and to what degree a stream may be affected by stormwater and how well that can be 

17 controlled through the requirements in Ecology's Manual. Large bodies of water have the ability 

18 to absorb larger flows without as much of the damage described above. This simply emphasizes 

19 the point that different bodies of water can react very differently to the effects of stormwater-

20 they are not interchangeable. 

21 21. I am also aware that Ecology allows a weaker flow control standard for certain 

22 categories of highly urbanized areas. In such areas, the same flow control standard applies to 

23 development projects, but they need only match the flow durations of the existing conditions on 
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1 that site, not forested predevelopment conditions. This exception only applies in a handful of 

2 highly, and longstanding urbanized areas in Seattle, Tacoma, and Everett. I understand that the 

3 justification for this exemption is that more aggressive flow control has been judged not cost-

4 effective in situations where streams are so altered by development that any biologically 

5 significant degree of restoration would be extremely costly, and where there is an expectation (or 

6 demonstrable evidence) that the stream(s) in question have already experienced elevated flows 

7 from an urbanized catchment for so long that they have stabilized in a new, albeit degraded, 

8 condition in response to decades of alteration. While some highly-altered or degraded stream 

9 channels can indeed be stable, extreme care must be taken to avoid simply accepting degraded 

10 conditions and thus "writing-off' streams at a landscape level. In my opinion, it would be 

11 unacceptable to allow altered, degraded conditions to persist at a landscape or county-wide level 

12 under the guise of stability or status quo/maintenance reasoning, because areas that might later 

13 be recognized as critical to the life stages of one or more key species, or that might become 

14 amenable to improved restoration techniques in the future, nonetheless could be rendered beyond 

15 the reach of any future rehabilitation. In the case of aquatic resources, even pristine areas can be 

16 damaged from the existence of upstream degradation, and there is no place in Clark County that 

17 does not lie upstream or upslope of somewhere else. These caveats have accompanied all of my 

18 research on the long-term stabilization of urban streams, including that which forms the best 

19 available scientific basis for exemptions such as this: "Restabilization does not imply a return of 

20 the channel to its natural state, and restabilization alone is not a sufficient goal for protecting 

21 aquatic communities" (Henshaw and Booth, 2000, Journal of the American Water Resources 

22 Association, 36(6): 1234). 

23 22. New development (or redevelopment) undertaken consistent with the flow control 
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1 prescriptions of the 2005 Manual can, and almost certainly will, allow changes to stream 

2 hydrology that trigger additional degradation of water quality and beneficial uses. This is a view 

3 that Ecology has itself expressed in the stormwater manual. However, while the Ecology 

4 Manual for flow requirements do not go far enough in addressing problems associated with 

5 stormwater to constitute a true "no impact" condition, use of the Ecology default flow control 

6 standard offers significant protections for streams from erosion and other adverse consequences 

7 compared to taking no action at all to address storm water impacts. 

THE CLARK COUNTY FLOW CONTROL STANDARD 8 IV. 

9 23. I have reviewed the flow control standards promulgated by Clark County in April 

10 of2009 (the "Clark County standard"). Clark County has adopted the Ecology default flow 

11 control standard aimed at addressing high flow durations from the largest storm events, but with 

12 one very significant difference. Rather than model flow durations to predevelopment, i.e., 

13 forested, conditions, the Clark County standard defines predevelopment to mean the conditions 

14 existing on the site at the time of development. In other words, the Clark County standard only 

15 requires that development match the high flow durations that existed on the site immediately 

16 prior to the development. While this is the same standard that Ecology applies to the handful of 

17 places in Western Washington that have been highly developed over a long time (i.e., over 40% 

18 impervious since 1980), discussed in ~ 21 above, the characteristics of Clark County are 

19 significantly different than those special and limited circumstances described in ~ 21. 

20 24. This is not a minor or technical detail, but one with significant impacts for both 

21 the development and the stream. Where a site is in completely forested condition, the Clark 

22 County standard is the same as Ecology's. However, if the site was previously developed for 

23 agriculture or any urban development, the difference between the Clark County standard and the 

24 Ecology standard is significant. For example, as explained above, the simple act of cutting down 

2S 

/6 DIRECT TESTIMONY OF DEREK BOOTH -12-

Eartlyustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 
(206) 343-7340 
(206) 343-1526 (FAXl 



1 all the trees from a forested site roughly doubles the amount of stormwater generated by a site: 

2 agricultural sites have significantly disrupted conditions relative to what previously existed. 

3 Once a site is even partially developed, for example, with parking, roads, and buildings, 

4 hydrologic conditions are completely altered. The Clark County standard simply requires 

5 developers to match the high-flow durations that existed on such a developed site, even though 

6 the high-flow durations from even a partially developed site will be highly disruptive to streams. 

7 The Clark County standard also has significant ramifications for developers. Because under the 

8 Clark County standard they must only ensure that high flow conditions are no worse than already 

9 existed onsite, they will have a significantly reduced obligation to address high flows through 

10 detention or other mechanisms compared to what their obligation would be in order to match the 

11 predevelopment, i.e., forested, high flow durations. In some cases, they may be entirely relieved 

12 of the burden to implement any flow control. 

13 25. It is my opinion that the Clark County flow control standard is significantly less 

14 protective than the default flow control standard in the Ecology Manual. The Clark County 

15 standard allows perpetuation and amplification of an existing degraded condition of a site and its 

16 receiving water. The Clark County standard is plainly insufficient to protect beneficial uses like 

17 salmon and other aquatic life, and healthy aquatic conditions generally. Moreover, because 

18 Ecology's significantly more robust standard is now required in most jurisdictions around the 

19 state, I fail to see how the Clark County standard could be characterized as the maximum extent 

20 practicable. In particular, techniques are now widely available and regularly practiced to capture 

21 the first inch (or even more) of rain on-site without producing any surface runoff, one of the 

22 hallmarks of a tnie "predevelopment" hydrologic condition in western Washington and one that 

23 is more truly protective of downstream aquatic resources. In contrast, this outcome is very 
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1 unlikely to result from mitigating only to "existing conditions" on a redevelopment site. 

2 26. Contrary to the County's apparent perspective, their flow control standard does 

3 not "preserve" the status quo. As noted above, damage to receiving waters from stormwater 

4 flow from developed areas is cumulative. Damage to a stream builds on itself each time it rains 

5 as the water flows faster, cuts stream banks and scours stream beds further, and the hydro graph 

6 becomes more extreme. In other words, a flow duration standard based on meeting only existing 

7 conditions (like Clark County's) does not freeze the environmental conditions in place, but 

8 allows for ongoing, cumulative degradation of the stream. Moreover, the status quo in western 

9 Washington, including Clark County, is currently degraded-in many locations greatly so-with 

10 many streams unable to support beneficial uses and even basic ecological function due in large 

11 part to stormwater runoff from developed areas. Even if Clark County had a standard that 

12 actually did preserve the status quo with respect to the existing runoff volumes and patterns from 

13 urban or suburban areas, it would not in my opinion be a standard that meets our societal and 

14 Clean Water Act goals and requirements of protecting and restoring waters and their beneficial 

15 uses. 

16 27. I am not aware of anything particularly "unique" or "special" about Clark 

17 County's geography, hydrology or anything else that would warrant or justify such a significant 

18 departure from the western Washington default standard. Bedrock-derived soils are common in 

19 the eastern part of the county but also nearly everywhere else outside of the central Puget Sound 

20 region. Indeed, large areas of western Clark County's surface soils are more amenable to 

21 infiltration than the norm across western Washington, as a result of it lying south of the region of 

22 deposition of glacial till and being underlain by areas of widespread flood deposits from the 

23 ancestral Columbia River. The resulting soils should commonly make it easier to meet the 
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1 default flow control standard through infiltration and low impact development practices than in 

2 places with less amenable soils. Thus in my opinion, the default standard is at least as 

3 appropriate in Clark County as it is anywhere else in western Washington. 

4 V. CLARK COUNTY "MITIGATION" PROGRAM 

5 28. I have reviewed the Agreed Order and attachments and I understand it to allow 

6 Clark County to apply its less-protective standards in place of Ecology's flow control standards 

7 and manual as long as Clark County "mitigates" the effects of its less-protective standard 

8 somewhere within the same Water Resource Inventory Area ("WRIA"), some time within the 

9 following two to three years, through construction of retrofit projects. It is my opinion that this 

10 mitigation scheme is flawed in multiple important and related respects. 

11 29. While I am not flatly against the concept of allowing mitigation, it is a concept 

12 that must be managed with extreme care and with strict standards, oversight, accountability, and 

13 enforcement in order to be effective. Also, while I do not believe that Ecology's default flow 

14 standard is sufficient to ensure protection of streams and aquatic conditions, at least it provides 

15 some basic, enforceable guarantees that mitigating the harm of new development will actually 

16 occur and be addressed onsite and at the same time. The Clark County mitigation program has 

17 none of these beneficial traits, and it provides none of these (however modest) guarantees. 

18 30. As a threshold matter, any mitigation program must ensure that mitigation 

19 projects are actually new, additional projects above and beyond what would have been done 

20 anyway to ensure that the environment does not suffer incremental damage. If they are not 

21 additive, the environment is then suffering overall, incremental degradation. I understand that 

22 Clark County is required to build structural retrofit projects in already-developed areas and has 

23 done so for some time. If Clark County merely continues building retrofit projects as it has 

24 already done, but starts labeling them "mitigation" to supposedly address new and continuing 
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1 damage from stormwater, then the mitigation is not actually addressing the next damage to the 

2 environment and it is very difficult to argue that the new and continued damage is actually being 

3 mitigated. In such a situation, a weak and harmful flow control standard for new development 

4 has been authorized, with nothing to counteract it. If this is true, then further analysis of the 

5 mitigation program is almost beside the point, since the entire edifice is too flawed to warrant 

6 further consideration. 

7 31. I further understand that there is a significant amount of new development that is 

8 exempt from the Agreed Order's mitigation requirements. Such development, as I understand it, 

9 will be built to Clark County's inadequate flow control standard, but with no mitigation. As 

10 explained above, such development will not protect streams andwater quality, nor can I see how 

11 it possibly constitutes the maximunl extent practicable, since everyone else in the region is 

12 applying a higher standard. 

13 32. What follows from this point in my testimony assumes that the proposed 

14 "mitigation" to offset new harmful development is real and additive. It also assumes that all the 

15 new development permitted by Clark County under this approach will be mitigated. 

16 33. The first critical shortcoming in the Agreed Order scheme is that it adopts a 

17 fundamentally flawed acreage metric to track the "mitigation" obligation. Clark County must 

18 track how many acres of impervious, lawn/landscape and pasture in new development projects 

19 would have been subject to the default Ecology flow control standard. It then must implement 

20 mitigation projects on which a similar number of acres are retrofitted to meet the Ecology default 

21 standard. While this approach may benefit from some simplicity and ease of implementation, it 

22 is a critically flawed way to approach the consideration of and mitigation for actual impacts on 

23 the environment, for example eroded stream banks and scoured substrates. 
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1 34. Specifically, the "acreage" metric is largely ifnot entirely divorced from how the 

2 landscape responds to flow alteration. As explained above, soils and conditions are highly 

3 variable from site to site, and those variables have consequences for how alteration to the site 

4 impacts the stream. Soil types, slopes, vegetation, stream morphology, and aquatic life (e.g., the 

5 presence or absence of salmon spawning and rearing habitat) are all relevant factors. The same 

6 development in two different sites--even nearby sites--could have dramatically different 

7 impacts on receiving waters; and since the mitigation is not constrained to any but the broadest 

8 landscape feature (i.e., a Water Resources Inventory Area or "WRIA") the damage caused by the 

9 initial activity will likely not be mitigated at all. For example, development on a highly 

1 0 infiltrative soil will likely result in particularly large increases in runoff, because the 

11 pre development site would not have produced any at all. If this condition is considered 

12 "existing" under the Agreed Order, per-acre "mitigation" on a less-infiltrative soil somewhere 

13 else can never recover the loss of recharge or commensurately reduce the increase in stream 

14 discharge. None of those distinctions are considered in the Agreed Order's acreage-based 

15 scheme. Using an acreage/landscape metric could allow harmful development in exchange for a 

16 mitigation project that, while matching the simple acreage of the development, does not even 

17 remotely "mitigate" for the development's impacts to the environment. Showing equivalence of 

18 alternative detention pond sizes is even less meaningful-the purpose of mitigation is to achieve 

19 equivalence (or improvement) of environmental effects, not to require building a bigger hole in 

20 the ground. Again, while the default flow control standard is far from perfect, at least it requires 

21 some rational relationship between the project and its effects on the environment. The acreage 

22 metric, in contrast, could allow for mitigation to occur based at least in part on what is the 

23 cheapest project that achieves the required acreage, as opposed to what is truly needed as 

24 
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I measured from the perspective of the environmental damage that is supposed to be rectified. The 

2 two criteria could be related (e.g., the "cheapest" could also be the "best"), but under the Agreed 

3 Order this would only be a happy coincidence, no more likely than that the "cheapest" could also 

4 be "worst." 
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35. Similarly, in other areas of environmental regulation, I note that mitigation is 

virtually never on a "one-to-one" acreage basis as is the case with the Clark County standard 

"mitigation" scheme. For example, in wetland mitigation (where acreage actually does "mean" 

something, in that the physical presence and size of wetlands on the landscape is an appropriate 

environmental measure) there is virtually always a required ratio of mitigation to damaged acres 

that is greater than one and that generally depends on physical proximity of the mitigation 

project and type of mitigation. Note, for example, the guidance provided by the Washington 

State Department of Ecology ("Wetland Mitigation in Washington State - Part 1: Agency 

Policies and Guidance (Version 1)",2006, p. 73; available at 

http://www.ecy.wa.gov/biblio/0606011a.html; accessed August 6, 201O)-under no 

circumstance is the replacement ratio less than 1.5 to 1, and it can be as high as 6 to 1 (except 

where replacement is forbidden altogether). Larger ratios are commonly required as the 

mitigation becomes progressively more poorly matched to the damage, as the site of mitigation is 

farther away, or as the ecological outcome of the mitigation becomes progressively less certain. 

The rationale for mitigation ratios in wetlands is well developed; factors in the Washington 

Department of Ecology report (p. 68-69) that ought to have been recognized as relevant to the 

Agreed Order are as follows: 

" ... a 1: 1 mitigation ratio is generally no longer considered sufficient (Castelle et 
al. 1992, King et al. 1993, National Research Council 2001, Granger et al. 2005) 
due to the risk of failure and temporal loss: 
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• Risk of failure. It is possible that compensation sites will not perform as 
proposed ... 

• Temporalloss. It may take many years for a compensation site to achieve 
the "ecological equivalency" ... 

• Some types of compensation result in a net loss. Some types of 
compensation result in a net loss of wetland acreage and/or function ... 

• Type of wetlands and their functions. There are many types of wetlands 
with varying functions. Mitigation ratios must take into account the type of 
wetland and the functions that would be lost or degraded ... 

• The location and kind of compensation. Additional wetland area may be 
required to offset losses if out-of-kind compensation is proposed or the 
replacement wetland is located quite a distance from the impact area ... " 

Note that these considerations are evaluated first; compensated acreage to be credited for a 

mitigation site is the last criterion to be applied, not the first. 

36. The Agreed Order scheme is also flawed by allowing mitigation anywhere within 

a WRIA, a watershed classification of the largest order. The Clark County scheme would allow 

harmful development in one subwatershed in exchange for mitigation in an entirely different 

subwatershed. In contrast, if one were seeking to actually mitigate the environmental impact of 

the development, a default approach would be to mitigate as close to the harm (and normally 

upstream of it, to ensure that the benefits affected at least as much of the stream network as the 

harm it was nominally mitigating for) as possible. Moreover, there is nothing in the Agreed 

Order approach that would prevent the harm from occurring in the most ecologically valuable 

subwatersheds (for example, headwaters, riparian buffers, salmon habitat, etc.) in exchange for 

mitigation that is in the least ecologically important areas (degraded, highly developed, far 

downstream, etc.) but that happens to meet the acreage requirement in the same WRIA. The 

Agreed Order includes no requirement for the "mitigation" to match the damage to the 

environment and there is no indication that the environment will perceive that the damage caused 

has been "mitigated." In contrast, the Department of Ecology (in Wetland Mitigation in 

Washington State - Part 1: Agency Policies and Guidance (Version 1)", 2006, p. 54) recognizes 
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the potential environmental benefits of off-site mitigation, but it devotes 5 pages (p. 55-59) to 

2 the types of analyses that must be conducted first to justify such an approach. None of this type 

3 of required analysis is part of the Agreed Order. And again, under the Phase I Permit, by 

4 contrast, there is at least some guarantee that the flow control will address any potential damage 

5 before it happens, and in the place that it would happen. 

6 37. The Agreed Order scheme is also flawed in the timing allowed for the 

7 "mitigation." The Agreed Order allows damage to occur under the Clark County standard that is 

8 not mitigated for a period that can be up to three years long. As noted above, damage to a stream 

9 from development-related runoff is ongoing and cumulative: even if mitigation were effective 

10 and well-planned, a three-year gap allows three rainy seasons of adverse impacts to accumulate 

11 in between the harm and the mitigation. Even if the mitigation were required in the same stream 

12 and upstream of the damage, over the course of three years, impacts to the stream may well 

13 accumulate such that the "original" mitigation plan does not address the overall damage that was 

14 caused. This three-year gap is not offset by any additional mitigation burden. Rather, that three-

15 year gap is just allowed as a new, incremental source of accumulating harm that is not offset. 

16 38. A three-year gap can cause especially significant problems if there is even just 

17 one major storm during that period, because runoff from such a storm can cause dramatic, 

18 permanent changes to streams, particularly in urbanized watersheds where even a "typical" 

19 rainstorm can give rise to very high discharges. The consequences of allowing up to a three-year 

20 delay between the harm and its mitigation cannot be guaranteed nor even reliably predicted. For 

21 example, by reference to the daily maximum rainfall from 2004-2008 (grouped by month, using 

22 data from Vancouver as posted by Clark County at http://www.co.clark.wa.us/water-

23 resources/monitoringlrainmonitor.html#three; Figure 1), mitigation that was delayed two years 
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1 from 2004 until 2006 might have resulted in only continued, "ordinary" damage; but even one 

2 winter's delay from 2006 until 2007 would have almost certainly resulted in (and surely did 

3 result in) significant damage to any urban watercourse. Such environmental harms cannot be 

4 "undone" nor is there any obligation to undo it. The delay in imposing mitigation allowed by the 

5 Agreed Order, rolls the dice in each of the intervening three years during each storm event, that 

6 irreversible damage can occur while that stream is waiting for mitigation. Conversely, under the 

7 Phase I Permit and Ecology's Manual, flow control requirements must be met at the same time 

8 the potential damage (i.e., the development) is done. 

9 39. The final flaw in the Agreed Order is that it does nothing to implement the low 

10 impact development techniques that have already been found by this Board to be more effective 

11 than the conventional, engineered approaches. As I've explained, the default Ecology flow 

12 control standard, while providing important benefits, is far from fully protective. Clark County 

13 could be using LID at its mitigation sites in order to achieve a higher level of protection than the 

14 default flow control standard, even if a precise regulatory standard has yet to be adopted by 

15 Ecology in a new permit. Nothing in this Agreed Order requires Clark County to begin making a 

16 shift towards LID, even though doing so would be practicable and effective. Rather, the Agreed 

17 Order relaxes the already less-than-fully-protective flow control standards. 

18 40. In short, the Agreed Order allows development to be built to the significantly 

19 insufficient Clark County flow control standard, in exchange for "mitigation" by a retrofit project 

20 that bears virtually no relationship to the environmental impacts to the development besides 

21 simple acreage, that can be in a different waterbody than the one that has been damaged or 

22 affected, and not until years after the mitigation obligation has begun to accrue. In my opinion, 

23 this mitigation approach is significantly less protective of the environment than the flow control 
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requirements in the Phase I Permit. It does not represent maximum extent practicable for flow 

2 control. 

3 41. Many of my points of concern regarding the inadequacy of the Agreed Order 

4 mitigation scheme are echoed in Ecology's own document, "Making Mitigation Work: The 

5 Report of the Mitigation That Works Forum, December 2008" (the "Mitigation Report"). The 

6 Mitigation Report sets forth the principles for what it takes to achieve successful aquatic 

7 resources protection and mitigation, where necessary. The Mitigation Report notes that national, 

8 regional, and local studies repeatedly show that most mitigation projects fail to fully achieve 

9 their intended goals and are not effective at replacing lost or damaged resources. Ecology's 

10 Mitigation Report notes that this problem is well-studied and well-understood and that there is 

11 broad dissatisfaction with both the mitigation process and its environmental outcomes. This 

12 leads to one of the foremost principles expressed repeatedly in the Mitigation Report, which is 

13 that impacts to aquatic resources should first be avoided and/or minimized wherever possible. 

14 The report notes that mitigation should become necessary only when the environmental effect 

15 cannot be avoided or minimized, something that is clearly not the case where the alternative 

16 action would be correcting the root problem at its source. Clark County could apply the Phase I 

17 Permit requirements instead of its own inadequate standard. I fully embrace one of the core 

18 findings of the Mitigation Report-the best approach for the environment, whether in terms of 

19 stormwater runoff, wetland loss, or any other such impact, is to avoid and minimize 

20 environmental effects in the first instance-because mitigation is often poorly planned, poorly 

21 understood, underfunded, not monitored for success or compliance, and not crafted to address the 

22 specific environmental effects at issue. Although not every effort suffers from every 

23 shortcoming, the net result is generally the same: "most mitigation projects fail to fully achieve 
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their intended goals and are not effectively replacing lost or damaged resources, habitats, and 

2 functions" (Mitigation Report, page 1). I thus question how the Agreed Order can be considered 

3 in any way credible, particularly by the same agency that has conducted such a careful 

4 assessment of similar such efforts. 

5 
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42. It is possible that with good luck and good intentions, the scenarios identified 

above can be avoided. However, there is nothing in the Agreed Order scheme that guarantees 

that result. To the contrary, in my opinion, the prevailing incentives and the many challenges 

that face even the best-intended mitigation programs make it very unlikely that the mitigation 

can result in even an equivalent, never mind superior, program to the Phase I Permit. Overall, 

the Phase I Permit flow control requirements provide a measure of certainty of outcomes, 

guaranteed (even if limited) positive results and environmental protection, as well as some 

assurance of progress against the stormwater problem in developed areas that is wholly lacking 

in the Agreed Order scheme. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. Executed this i 5 ~SePtember, 2010, at Santa Barbara, California. 

~_~iTL 
DEREK BOOTH 
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1 I. INTRODUCTION AND QUALIFICATIONS 

2 1. My name is Jonathan J. Rhodes. I am a hydrologist by training and profession 

3 with a focus on analysis of effects of water and land use on streams and aquatic resources, 

4 particularly native salmonids and their habitats. I have completed the requirements, but for a 

5 dissertation, for a Ph.D. in forest hydrology from the University of Washington (1989). I also 

6 hold an M.S. in hydrology and hydrogeology from the University of Nevada-Reno and a B.S. in 

7 hydrology and water resources from the University of Arizona. I am currently, and have been 

8 since 2001, the principal hydrologist for Planeto Azul Hydrology in Portland, Oregon, a 

9 scientific consulting firm. From 1989 to 2001, I was the Senior Fishery Scientist-Hydrologist for 

10 the Columbia River Inter-Tribal Fish Commission. My work has consistently focused on the 

11 intersection between hydrology and water resources, and fish and aquatic resources, particularly 

12 the impacts of various human activities on water quality, stream flows and morphology, and 

13 salmon habitats. I have lectured extensively on these topics and have authored numerous peer-

14 reviewed research articles and technical reports related to the impacts of human activities on 

15 watersheds, fish, and fish habitats throughout the Northwest and Western United States. I am 

16 currently a peer reviewer for the scholarly journal, Open Forest Science Journal for papers 

17 related to hydrology and forest and watershed responses to disturbance. In the past, I have also 

18 been a peer reviewer for the North American Journal of Fisheries for papers related to the 

19 sedimentation of fish habitat in response to erosion from land use and fire and for Proceedings of 

20 Forest-Fish Conference: Land Management Affecting Aquatic Ecosystems. 

21 2. I have considerable experience related to the spawning and rearing habitats for 

22 salmonids listed under the Endangered Species Act ("ESA") and resulting effects on the survival 

23 of those salmonids. During most of my tenure at the Columbia River Inter-Tribal Fish 

24 Commission, I was its lead scientist for work related to habitats for ESA-listed species, including 
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1 the development and implementation of plans to monitor, protect, and restore those habitats. I 

2 have been the primary investigator for several studies evaluating habitat conditions for ESA-

3 listed salmonids and land management impacts upon them. I am the primary author of "A 

4 Coarse Screening Process for Evaluation of the Effects of Land Management Activities on 

5 Salmon Spawning and Rearing Habitat in ESA Consultations" a peer-reviewed scientific report 

6 prepared ~nder contract with the National Marine Fisheries Service at its behest. This widely-

7 cited report examined and summarized available scientific information on the effects of land and 

8 water use on anadromous fish habitats and effects on anadromous fish survival and production in 

9 the Columbia River basin, together with recommendations for impact assessment and habitat 

10 protection. I have published several other peer-reviewed reports and articles in scientific 

11 journals or proceedings related to habitats for ESA-listed salmonids and the resulting survival 

12 effects, including "Overwinter Sedimentation of Clean Gravels in Simulated Redds in the Upper 

13 Grande Ronde River and Nearby Streams in Northeastern Oregon, USA: Implications for the 

14 Survival of Threatened Spring Chinook Salmon." I served as a co-investigator in a multi-year 

15 study that examined the impacts of sediment delivery, stream channel conditions, and fine 

16 sediments on the survival ofESA-listed salmon in the Stillaguamish River, Washington and co-

17 authored the reports summarizing the results of this study. 

18 3. I have read the Phase I Permit ("Permit") and the Agreed Order and Appendix 

19 thereto between Clark County, Washington (the "County") and the Washington Department of 

20 Ecology ("Ecology"). I have also read the relevant flow control portions of the 2005 Ecology 

21 stormwater manual. I also reviewed relevant portions of the Lower Columbia salmon 

22 endangered and threatened species listings and some related documents, including the section 

23 4( d) rule application regarding stormwater impacts as a factor in listings and the need to address 

24 
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1 and reduce stonnwater impacts as an integral part of salmon recovery in the Lower Columbia, 

2 including Clark County. I also reviewed the relevant portions of "Lower Columbia Salmon 

3 Recovery and Fish & Wildlife Subbasin Plan," that was developed by a cooperative partnership 

4 among federal, state and local governments, tribes and concerned citizens. This plan assessed 

5 the status of salmon and steelhead populations and habitat conditions in the Lower Columbia 

6 basin and evaluates options for their recovery. I am familiar with the streams, landscapes, and 

7 salmonid populations in the Lower Columbia basin, including Clark County, Washington. As a 

8 result of my work, I am familiar with the impacts of stonnwater on salmonids and with a 

9 considerable body of the literature on how urbanization-induced changes in water quality and 

10 water quantity alter salmonid habitats in ways that affect the survival and production of 

11 salmonids. 

12 4. Urbanization sharply reduces the ability of soils to absorb rainfall via infiltration. 

13 This loss of infiltration from urbanization greatly increases the amount of surface runoff and the 

14 speed of its delivery to streams and other surface waters. This occurs even at low levels of 

15 urbanization (even removing trees can have a significant impact). The natural cycle in Western 

16 Washington is that rainfall infiltrates with very little of it running off as surface flow unless and 

17 until soils have become saturated with infiltrated rain. During the wet season, rainfall infiltration 

18 recharges shallow subsurface and groundwater, ultimately resulting in discharge to, and higher 

19 flows in, streams, augmented by periods of surface runoff only when soils are saturated, usually 

20 over limited areas near streams, during high and/or prolonged rainfall. 

21 5. Under natural dry season conditions, stream flow gradually decreases as water 

22 moving through the subsurface gradually declines in the absence of rainfall input. During low 

23 flow periods without rainfall, stream flows are primarily sustained by groundwater which 
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1 contributes to cool temperatures in the stream, even during dry periods with lower flows. 

2 Generally, the natural cycle is one of relatively gradual responses to storm events. Even during 

3 large winter storms, the natural condition allows for much slower rate of flow increase and lower 

4 peakflows than would be the case with elevated surface runoff from urbanized conditions. 

5 6. The loss of water entering the stream through groundwater causes lower dry 

6 season flows, which, alone, lead to higher temperatures in the streams. These flow-related 

7 temperature impacts are exacerbated by the elevated temperature of runoff from impervious 

8 surfaces in urbanized areas during summer and other warmer periods. 

9 7. Urbanization also vastly increases sediment levels in streams due to vegetation 

10 and runoff impacts in watersheds, in concert with elevated channel erosion caused by increased 

11 runoff. I have reviewed a draft of the testimony of Derek Booth in this matter and fmd that his 

12 statements and opinions are entirely consistent with the salient literature on the impacts of 

13 urbanization on stream conditions and my experience. 

14 8. Several salmon arid steelhead populations in the Lower Columbia basin are listed 

15 as either threatened or endangered under the ESA. This includes the Lower Columbia steelhead, 

16 Lower Columbia West Coast chinook salmon, Lower Columbia River coho salmon, and 

17 Columbia River chum salmon. These listings indicate that these salmon and steelhead 

18 populations are in a precarious position where adverse impacts to them or their habitat can have 

19 significantly negative consequences for the population by increasing the probability of extinction 

20 or local extirpation. 

21 9. The National Marine Fisheries Service ("NMFS") found that the Lower Columbia 

22 listed salmon and steelhead species are threatened or endangered due to human activities, 

23 including urbanization and its impacts, such as from stormwater runoff. For example, the NMFS 
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1 report on factors for decline of steelhead utilized by NMFS in its listing decision, notes that 

2 "urbanization has led to degraded steelhead habitat through stream channelization, floodplain 

3 drainage, and riparian damage." NMFS also finds that point and nonpoint source pollution 

4 occurs at almost every point that urbanization influences the watershed and that the flashy runoff 

5 pattern (more rapid increases and decreases in streamflows) from urbanization results in 

6 increased bank erosion and stream channel widening. In its report on factors contributing to the 

7 decline of chinook salmon, NMFS noted that survival from egg-to-emergence is highly affected 

8 by temperature and flow. This report also noted that extensive urbanization and dredge and fill 

9 activities associated with development as well as significant changes in hydrologic and erosional 

10 rates and processes caused by the creation of impermeable surfaces are significant causes of 

11 habitat degradation and species decline. It is my experience that these findings are amply 

12 supported and in my work I have observed that these findings are accurate. It is further my 

13 experience that these findings would apply to all listed salmon and steelhead species in the 

14 Lower Columbia basin. Although there is some variation among the species with respect to the 

15 sensitivity to elevated water temperatures and sedimentation of natal habitats, all of the listed 

16 species are adversely affected by the impacts of urbanization. 

17 to. Stormwater runoff kills, injures, and harms (through adverse effects on habitat) 

18 salmon and steelhead a number of ways. First, and perhaps most seriously, it can destroy redds. 

19 A redd is where eggs incubate in areas dug in stream bottoms by salmon or steelhead as part of 

20 spawning in streams with suitable site conditions. Urban runoff can greatly increase the 

21 mortality of eggs in redds in a number of ways. First, redds can be destroyed by stormwater due 

22 to the effect of urban runoff on streambed scouring. Scouring of redds occurs when streamflows 

23 are so high that they scour the bed of a stream to a depth that sweeps incubating eggs out of the 
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1 redds. The scouring of all redds in a stream destroys an entire generation of steel head or salmon 

2 in that stream. This is the case because the eggs are swept downstream and do not mature and 

3 hatch. Therefore, sharply elevated urban runoff from a single storm can eliminate a year's worth 

4 of salmon or steelhead in a stream. The changes in a stream's hydrology from urbanization, 

5 described above, directly increase the likelihood of redd scouring in two related ways, first, by 

6 increasing flows from storms to levels that can scour redds and second, by increasing the 

7 frequency of flows that are high enough to scour redds. These impacts contribute directly to the 

8 increasing frequency and magnitude of the scouring of redds to a far greater degree than would 

9 occur under natural conditions. 

10 11. Urbanization also increases the likelihood of redd scouring due to the effects on 

11 sediment delivery and stream substrate. Urbanization greatly elevates sediment levels in streams 

12 which increases the mobility of the stream bottom, by decreasing the sizes of particles in the 

13 stream bottom. This reduction in particle sizes makes streambed scour more likely because 

14 smaller particles can be scoured at flows that are lower and occur more frequently than the flows 

15 that would be needed to scour a streambed under natural conditions. 

16 12. The survival of salmon and steelhead from egg-to-emergence can also be severely 

17 reduced by fine sediments that are deposited in or over redds. Urbanization increases this 

18 sediment deposition by elevating sediment levels in stormwater runoff and increasing 

19 streambank and channel erosion which in turn is caused by the increase in high flows. The 

20 changes in a stream's hydrology and sediment supply from urbanization, described above, 

21 increase the frequency, severity, and extent of the siltation ofredds. 

22 13. Stormwater runoff also typically increases the stream temperatures, which has 

23 multiple adverse effects on salmonids. Stormwater runoff is often warmer than water in streams 
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1 or that infiltrates under natural conditions. Especially during the summer and warmer periods, 

2 many urbanized surfaces heat runoff, resulting in increased water temperatures in streams that 

3 receive stormwater runoff. As noted above, many streams in this area of the state are, under 

4 natural conditions, fed by groundwater or subsurface flows. Groundwater tends to be relatively 

5 cool in a consistent fashion throughout the year. Thus, reductions in groundwater flows to 

6 streams caused by urbanization contribute to water temperature elevation, especially during 

7 summer low flow periods when instream water temperatures are highest. 

8 14. Salmon and steelhead and their eggs are very sensitive to temperature increases. 

9 The impacts of elevated water temperature on salmon and steelhead include: reduced ability to 

10 compete for food and avoid predators due to physiological stress; decreased dissolved oxygen 

11 capacity of water; increased oxygen demand by the fish due to increases in their respiration; 

12 increased competition for food and space by fish tolerant of warmer water; increased incidence 

13 and virulence of diseases affecting salmon and steelhead; reduced growth of juvenile steelhead 

14 and salmon rearing in streams; increased toxicity of many substances to which steelhead and 

15 salmon are exposed; and reduced usable rearing area. At the stream system level, elevated water 

16 temperatures can impede migration and population connectivity. Elevated water temperatures that 

17 reduce the area of usable habitat during the summer can render the most potentially productive and 

18 structurally complex habitats unusable. Temperatures higher than optimal can contribute to 

19 elevated levels of pre-spawning mortality in adult salmon migrating to spawn. 

20 15. In addition to direct effects on juvenile and mature salmonids, egg survival is 

21 significantly reduced when pre-spawning adults are subjected to warmer water temperatures. 

22 Elevated water temperatures during the incubation period can also elevate mortality of salmon 

23 eggs. Stormwater also harms salmon and steelhead by damaging their stream habitats due to the 
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1 impacts of runoff and streamflows. As described above, under natural conditions, streamflows 

2 rise and fall, but more gradually than under urbanized conditions. When a watershed begins to 

3 be urbanized, both high and low flows become much more extreme. The elevated high flows 

4 increase stream channel erosion, incising the stream via erosion and/or expanding the width of 

5 the streambed, and reduce stream sinuosity. Bank erosion from urbanized areas significantly 

6 reduces the amount of usable stable overhanging banks, which are a critical habitat attribute for 

7 many salmon species at several life-stages. Together with the elevated sediment supply from 

8 urbanization, increased storm runoff reduces the frequency, volume, and quality of pools, which 

9 are also extremely important for the survival and production of salmon and steelhead. Elevated 

10 streamflow, bank erosion, and sediment supply also increase the ratio of stream width to stream 

11 depth, which causes additional increases in water temperature, even the absence of the other 

12 impacts of urbanization on water temperatures. The increased temperatures caused by channel 

13 erosion and elevated width/depth ratio, exacerbate the elevation of water temperature caused by 

14 the combined impacts of the loss of cool groundwater inflows, storm runoff with elevated water 

15 temperatures, and reductions in streamflows during the low flow period. Elevated erosion and 

16 sediment supply to streams also elevates suspended sediments which impairs feeding by 

17 salmonids, and at higher levels, causes physiological damage and death. 

18 16. Although anyone of these impacts contributes to reductions in the survival and 

19 production of salmon and steelhead, these effects do not occur in isolation, but rather in 

20 combination in streams draining urbanized areas. These combined effects significantly reduce 

21 the survival and production of salmon and steelhead and can cause long-term degradation of 

22 what was once good spawning and rearing habitat to a degree that renders it unusable or 

23 unproductive. This, in tum, harms individual salmon and generations of salmon. Even if the 
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1 habitat is not rendered unusable, these impacts degrade it to the point where it will likely produce 

2 far fewer fish resulting in a downward population spiral or depressed population levels that put 

3 these fish at considerable risk of extirpation or extinction. 

4 17. This damage from storm water flows can increase over time, even if storm water 

5 runoff conditions do not continue to worsen. When streams begin to incise, it creates conditions 

6 that lead to continued stream incisement. This self-perpetuating process can occur even if no 

7 other changes occur on the landscape-the initial damage can start the process that is perpetuated 

8 by urban runoff. Similarly, temperature changes from spikes of stormwater runoff that occur 

9 during summer rains can repeatedly occur, killing or severely stressing fish and eggs. The 

10 "status quo" of an altered landscape is not a stationary situation as it relates to streams and 

11 aquatic populations. Even if highly degraded steam habitat conditions are maintained, the 

12 degraded "status quo" has continuous adverse impacts to aquatic species like salmon, which can 

13 result in continuing declines in salmon and steelhead populations. 

14 18. Impacts from urban runoff can be particularly severe for some species due to how 

15 they use habitats. For example, chinook salmon tend to spawn lower in watersheds than other 

16 listed salmonids and are thus more adversely affected by elevated water temperatures because 

17 water temperatures tend to be highest in the lower portions of watersheds. Similarly, chinook 

18 salmon spawn during relatively low flows. Thus, the reductions in low flows caused by 

19 urbanization significantly affect chinook salmon spawning by causing spawning migration 

20 barriers due to lack of ample streamflow. Lack of flow during the chinook salmon spawning 

21 period can also delay spawning. These delays can result in physiological stresses that can 

22 increase rates of pre-spawning mortality. 

23 19. Similarly, because chinook eggs overwinter in stream substrate, they are exposed 
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1 to multiple winter high flow events that have been significantly elevated by urban runoff, making 

2 them particularly vulnerable to highly elevated mortality due to scouring of the eggs in the 

3 stream bottom caused by elevated flows from urban runoff. In my work on the Stillaguamish 

4 River, Washington, the study found that during the chinook salmon incubation period, the 

5 majority of chinook spawning habitats monitored downstream of urbanized areas were scoured 

6 to depths that would have completely scoured eggs, resulting in complete mortality of eggs in 

7 scoured areas. Because chum salmon also spawn in downstream reaches of streams, they are 

8 also vulnerable to stream scouring of redds. 

9 20. Steelhead typically rear in streams for at least two years after hatching. 

10 Therefore, habitat conditions in streams exert a pronounced effect on steelhead survival due to 

11 this aspect of steelhead life-history, where juveniles require consistent and good-quality habitat 

12 conditions during an extended vulnerable period in the steelhead life cycle. 

13 21. Like other listed salmonids, coho survival from egg-to-emergence sharply 

14 decreases with increasing levels of fine sediment. Because coho eggs incubate in redds during 

15 winter periods when flows are often high, they are vulnerable to elevated scour and 

16 sedimentation of redds from urbanization. Loss of pools and pool quality also reduce coho 

17 production. 

18 22. From my work, I have observed the habitat damage and destruction resulting from 

19 stormwater runoff that decreases fish survival. Most directly that occurs when redds are scoured 

20 or smothered with eroded sediments or increased temperature kills and injures individual fish. 

21 Indirectly, stormwater effects over time degrade spawning and rearing habitat, reducing 

22 salmonid survival and thereby killing and injuring fish. 

23 23. In order to preserve these at-risk populations of salmon and steelhead, it is 
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1 important to protect and restore well-distributed and connected populations of each of the species 

2 throughout the Lower Columbia. This is how the fish have evolved to survive natural variability 

3 such as extreme weather, geologic events (volcanoes, landslides), or changing ocean conditions. 

4 Rebuilding imperiled fish populations requires improvement in habitat conditions and restoration 

5 of population connectivity. In their highly-vulnerable state, "assigning" fish to a few streams 

6 reserved for their use, or "redesignating" streams within the larger basin that are considered 

7 adequate fish habitat, reduces population connectivity and is highly unlikely to maintain resilient 

8 fish popUlations. The degradation of streams or part of a stream such that it is lost as spawning 

9 or rearing habitat will likely harm individual fish and redds and increases the likelihood of 

10 population extinction. Even if impacts are arrested to the point where some streams might 

11 recover, stream channels typically take decades to recover from some manifestations of 

12 degradation, such as altered stream channel form. 

13 24. The loss of spawning and rearing habitats reduces the connectivity and dispersion 

14 of populations, both of which are critically important aspects of the ability of these fish to persist 

15 in dynamic stream environments, as NMFS noted in its listing of several populations of salmon 

16 and steelhead in the Lower ColUIi1bia River under the ESA. The loss of connectivity and 

17 dispersed populations increases risks to populations due to concentration in remaining habitats. 

18 These risks can be thought of as the risks of keeping "eggs in one basket," or in this case, 

19 keeping salmonid eggs in fewer streams. When populations are concentrated in fewer streams, if 

20 a natural or human-induced calamity affects those streams, populations can be irrevocably wiped 

21 out. In contrast, connected populations in many dispersed habitats have inherently lower risks 

22 from such events, because the situation increases the probability that at least some streams would 

23 be unaffected, or less affected, by such a calamity and those less-affected populations can 
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eventually recolonize streams that eventually recover from calamitous effects. 

2 25. In their current state, the risk of extinction or extirpation of Lower Columbia 

3 salmon and steelhead populations are increased by habitat degradation, losses in numbers from 

4 scouring or sedimentation ofredds, or the loss of habitats due to urbanization or temperature 

5 increases or other impacts that reduce the connectivity of populations and habitats. 

6 26. It is important to note that many degraded streams that have been considered to be 

7 in "equilibrium" or "stable states" from existing stormwater runoff impacts, are not stable and 

8 continue to undergo degradation, especially when relatively larger storms and runoff events 

9 occur. For example, over the course of my career, I have repeatedly observed that streams that 

10 were considered stable in their degraded state and may have been so for some period of time, 

11 were severely degraded by large storm events that triggered additional damage in those streams 

12 due to degraded watershed conditions. The current appearance of stability does not reliably 

13 indicate that the aquatic situation is truly stable or will remain so. 

14 27. Further, fish populations do not remain "stable" in highly degraded habitats. 

15 Rather, I can emphatically state that fish in an impacted, degraded stream in degraded watersheds 

16 will continue to be harmed and their numbers will continue to spiral downward or remain 

17 significantly depressed. 

18 II. THE CLARK COUNTY STANDARD 

19 28. I have reviewed the Clark County flow control standard and the Agreed Order 

20 between Ecology and Clark County as well as the draft testimony of Derek Booth and have a 

21 basic understanding of them. Based on my review, my understanding is that the Clark County 

22 flow control standard is different than the flow control required by Ecology in the Phase I 

23 Permit. The Phase I Permit requires that for a certain percentage of flows, the "predevelopment" 

24 flow durations that must be met on new and redevelopment should mimic a natural, i.e., entirely 

25 
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1 undeveloped, condition. 

2 29. In contrast, the Clark County flow control standard in the Agreed Order only 

3 requires that flows be controlled to whatever levels exist on the site immediately before the onset 

4 of additional development. Although this flow control standard in the Agreed Order is defined 

5 as "predevelopment," this standard is not the same as forested or truly undeveloped conditions, 

6 because it can reflect existing urbanization and development with heavily altered existing runoff 

7 conditions. That is, I understand that the Clark County standard only requires that new and 

8 redevelopment match the high flow durations that existed on the site immediately before the new 

9 project, even though the peak flow durations from even a partially developed site can be very 

10 damaging to streams, salmon and steelhead, and their habitats. In that regard, the Clark County 

11 flow control standard allows continuing degradation of streams from existing degraded runoff 

12 conditions from a site. This flow standard allows salmon and steelhead to continue to be harmed 

13 and killed by stormwater runoff and continued degradation oftheir habitats. 

14 30. The Clark County flow control standard allows development to go forward that 

15 scours redds, causes severe siltation ofredds, increases temperatures that stresses and kills fish 

16 and their offspring, elevates sediment supply and suspended sediment, degrades natal habitat by 

17 changing stream channels, and depletes the food web upon which salmonids depend. It is my 

18 opinion that the Clark County flow control standard fails to insure that new development and 

19 redevelopment projects will not kill or injure salmon and steelhead either directly or indirectly 

20 via habitat modification due to the mechanisms described above. Fish will be killed or injured, 

21 directly or through habitat modification from development and redevelopment that is consistent 

22 with the Clark County flow control standard from continued scouring of redds, sedimentation, 

23 increased temperatures, and the continued loss and degradation of key salmonid habitat 

24 
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1 attributes, such as pools and stable overhanging banks, as described above. If Clark County is 

2 under an obligation to define a flow control standard that ensures that harm to salmon and 

3 steelhead does not occur, the flow control standard in the Agreed Order does not satisfy that 

4 obligation, because allowing development to only meet existing conditions allows continued and 

5 increasing harm to salmon and steelhead. 

6 III. THE AGREED ORDER 

7 31. My understanding of the Agreed Order is that Ecology will allow Clark Cou'nty to 

8 apply the flow control standard that allows development to only mimic existing conditions if the 

9 County "mitigates" the effects of having this less-protective standard. The "mitigation" 

10 obligation can be met by the County implementing a "retrofit" project somewhere in the same 

11 Water Resource Inventory Area ("WRIA"), but not necessarily in the same watershed as the 

12 development, that matches the acreage of the project to be mitigated, sometime within three 

13 years. In my opinion, this delayed, inter-watershed approach allows degradation in a watershed 

14 affected by development in exchange for something different in another watershed later. In my 

15 opinion, such a plan will not prevent harm to salmon and steelhead and increases the likelihood 

16 that these fish will be killed and/or that there will be continuing loss of populations. In other 

17 words, the Clark County flow control standard by itself fails to ensure that substantial harm to 

18 these fish will not occur, and the mitigation proposal contained in the Agreed Order is not 

19 adequate to prevent or compensate for that harm to these fish. There are several reasons for this. 

20 32. First, the fact that "mitigation" can occur in another catchment or stream from the 

21 one that is affected means that Clark County can, for example, allow an important spawning 

22 reach to be degraded and/or destroyed and then, ~ few years later, mitigate the same number of 

23 acres in a watershed area that may not be occupied by fish or that does not have as important 

24 spawning and/or rearing habitat. It also allows for continued and increased degradation of 

25 
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I already-degraded habitats that have the potential to be inherently the most productive for 

2 salmonids, if these habitats were allowed to recover. The streams and rivers in the Lower 

3 Columbia basin and Clark County provide differing benefits to and use by salmon and steelhead 

4 species for varying life stages, and differ in their response to effects of stormwater runoff. It is 

5 extremely likely that Clark County streams and rivers are not readily interchangeable from the 

6 perspective of value to the survival and production of salmon and steelhead species. An 

7 individual stream's value to salmon and steelhead for various life stages and how it responds to 

8 the impacts of storm water varies due to a number of factors, including stream size, substrate, 

9 bank composition, slope, near-stream vegetation, current condition and level of previous damage 

10 to the stream, as well as how the stream's watershed responds to rainfall and urbanization. For 

II instance, there are several reaches above the mouth of Salmon Creek in Clark County that have 

12 greater importance to chinook salmon populations than other downstream reaches. If, under the 

13 Clark County flow standard, runoff impacts from development immediately upstream of these 

14 important reaches occurred resulting in the degradation of these reaches, mitigation of these 

15 impacts well downstream of these important reaches would not offset or negate the harm caused 

16 to chinook sal:rr~.on individuals and populations in the more important upstream reaches. Those 

17 salmon lost in the important upstream reaches would remain lost and the harm would be 

18 continuing, if not permanent. 

19 33. "Mitigating" the destruction of a redd in one stream, by imposing some control on 

20 flows in another stream, has no positive effect on the salmon eliminated by the destruction of the 

21 redd. Instead, it likely will have an ongoing negative effect in that redds and habitats in the 

22 initial stream will continue to be harmed or destroyed because the "mitigation" occurred 

23 elsewhere which does nothing to reduce the ongoing destruction of redds and habitats in the 

24 
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1 initial stream. Moreover, mitigation in terms of offsetting the loss of good fish habitat means 

2 more than simply addressing an existing flow issue. Mitigation projects that repair damaged or 

3 inadequate stormwater facilities or that provide additional flow control in existing facilities 

4 doesn't mean that lost habitat and salmon reappear in the stream in watersheds that have had 

5 flows mitigated or that the stream affected by mitigation now returns to a natural condition. 

6 Effective mitigation requires reducing runoff quantity and quality to levels that allow recovery. 

7 Therefore, "mitigation" of flow changes via storm water retrofits will not result in rapid habitat 

8 improvement in watersheds with the retrofits, even if the retrofits are effective. 

9 34. Similarly, even with effective restoration (as opposed to simple flow mitigation), 

10 significant recovery does not occur until after a considerable period of time, e.g., on the order of 

11 10-20 years. Instream restoration work is often physically and biologically ineffective and, 

12 importantly, it is always ineffective if the root causes of degradation such as stormwater runoff 

13 are not fully arrested. That is, if the watershed itself remains highly developed with little change 

14 in the land use that caused the stream to degrade, instream restoration without addressing those 

15 root causes is usually doomed to ultimate failure. 

16 35. In contrast, damage to streams and fish populations from impacts is often 

17 relatively rapid. For these reasons, it is extremely unlikely that such mitigation could 

18 compensate for the fish or redds that were lost in the first stream due to development based on 

19 Clark County's inadequate standards. Available scientific information amply demonstrates that a 

20 far more effective way to prevent the substantial harm to fish is to prevent the damaging flows 

21 from the inadequate development standard in the first instance. 

22 36. Second, the "mitigation" obligation is measured by acres, a measurement that can 

23 be inadequate to offset increases in runoff from development and for protecting salmon and 
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1 steelhead from the effects of stormwater flows. Development of relatively small areas could 

2 have a major adverse effect depending on its characteristics and how it affects spawning and 

3 rearing habitats. The downstream flow effects from urbanization and mitigation depend on a 

4 large number of factors besides the area affected by development. Such site factors that 

5 influence impacts and effects include proximity to streams, climate, soil characteristics, and 

6 slope. The severity of impacts of urbanization on streams is also not solely a matter of the area 

7 developed or mitigated. Stream impacts are influenced by several other attributes and conditions 

8 of affected streams, such as stream substrate, near-stream vegetation, and stream slope. 

9 Additionally, the impacts of urbanization and stream degradation on salmon and steel head 

10 populations are influenced by the importance of the affected habitat to salmonid populations and 

11 status of the populations affected. The use of area affected for mitigation does not account for 

12 any ofthese attributes, and thus, does not insure that the impacts on urban runoff to streams from 

13 development in a watershed are fully offset by mitigation of the same amount of mitigation in 

14 another watershed with respect to impacts on streams and salmon and steelhead. In fact, sole 

15 reliance on area affected makes it highly unlikely that mitigation could consistently offset 

16 development impacts on runoff. 

17 37. Third, even assuming mitigation was to occur in the same stream, the time delay 

18 in the mitigation does not ensure that fish will not be harmed. Over the course of three years, 

19 stormwater runoff is likely to continue to kill or injure salmon or harm them through habitat 

20 degradation that is not rapidly reversible, even if the cause of the degradation is ultimately 

21 reversed. Large storms can easily occur within a three-year window, resulting in destructive 

22 runoff events that kill or injure salmonids or degrade habitats, as described above. Those dead or 

23 injured salmon cannot be replaced with "mitigation" of flows later. They are simply lost. 
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1 Moreover, over the course of three years, damage from stormwater runoff can have very large 

2 adverse effects on fish. Such losses would have population repercussions. If those gaps occur in 

3 three consecutive years (because flows scour redds) there could easily be a greater population 

4 level effect in addition to killing individual fish and eggs. Damage to populations, from this 

5 outright elimination of fish, can be profound. Those effects and the lost generations of fish 

6 cannot be "fixed" or replaced as quickly and readily as they are lost; the loss of fish is 

7 irreversible and irretrievable. Recovery of fragile salmon and steelhead populations from these 

8 kinds of impacts is quite slow, and severely impaired by degraded habitat conditions, if it is able 

9 to occur at all. Again, this is why prevention of harm at the time of development is critical-

10 something that the Phase I Permit requires and the Agreed Order does not. Finally, the three-

11 year window in the Agreed Order is for a specific development/mitigation obligation. It must be 

12 recognized that with continuing development, there will always be a rolling three-year window 

13 for mitigation somewhere in the county. Therefore, over time, it is virtually assured that large 

14 storms will ultimately occur in the allowed three-year window between development and 

15 mitigation, harming salmon. 

16 38. There is nothing I have seen in the Agreed Order that requires or ensures 

17 application of a fish habitat and well-being metric to the so-called mitigation requirement, or that 

18 ensures protection or "replacement" of the actual fish or eggs destroyed in the allowed 

19 application of the inferior Clark County standard. Therefore, development consistent with Clark 

20 County's inadequate standard will result in ongoing and in many cases new and increasing harm 

21 to fish and loss of fish habitat in Clark County and that these will not be completely offset 

22 through mitigation in other streams elsewhere. 

23 39. Overall, it is my opinion that the Agreed Order does not insure that development 
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1 consistent with its terms will not directly kill or injure salmon or their eggs, or harm their habitat 

2 in a way that causes death or injury. The mitigation arrangement is not protective of salmon and 

3 steelhead and is less protective than the Ecology requirements in the Phase I Permit. In fact, I 

4 believe that this arrangement makes it quite likely that fish will be harmed by the County 

5 standard and mitigation plan, increasing the threats to their very precarious existence by 

6 contributing to the decline of these species in the Lower Columbia basin. 

7 I declare under penalty of perjury that the foregoing is true and correct to the best of my 

8 
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16 
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18 
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22 

23 
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knowledge. Executed this 16th day of September, 2010, at Portland, Oregon. 

ONATHAN . RHODES 
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12 I. 

13 

INTRODUCTION 

1. My name is Gregory L. Winters. In June of2010, I separated from my position as 

14 Environmental Specialist IV with the Washington Department of Ecology, where I served in the 

15 Vancouver, Washington Field Office or VFO. I was closely involved in the negotiation and 

16 execution ofthe Agreed Order with Clark County in this case, and provide the following 

17 testimony in support of the appellants' claims. 

18 II. EDUCATION AND EMPLOYMENT HISTORY 

19 2. I received Bachelor of Science (1969) and Master of Science (1972) degrees in 

20 Environmental Health from East Tennessee State University. I also completed most of the 

21 course work towards a doctorate in education from the University of Tennessee, but did not 

22 receive a degree. As an undergraduate student, my minor was Geography. 

23 3. I have spent my entire career working in the field of environmental compliance 

24 and environmental health. Between 1972 and 1977, I taught environmental health at Walters 
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1 State Community College in Morristown, Tennessee. I was Assistant Professor and Director of 

2 the Environmental Health Technology degree program. I also taught environmental courses part 

3 time at the University of Tennessee in Knoxville, Tennessee, and was President of the State 

4 Registration Board for Professional Environmentalists (Sanitarians) for the Tennessee 

5 Department of Public Health. In 1977, I joined the U.S. Navy, where I served in active duty 

6 unti11984. As a Naval Officer my specialties were Industrial Hygiene and Environmental 

7 Health. My responsibilities for the Navy included inspecting Naval Reserve Centers and Naval 

8 shore activities for environmental compliance issues like storage and handling of hazardous 

9 materials and asbestos, and reviewing compliance with environmental permits. My last active 

10 duty assignment was that of Chief, Occupational and Preventive Medicine Service for the Naval 

11 Hospital at Camp Lejeune, North Carolina. After I separated from active duty in 1984, I served 

12 an additional 21 years in the Naval Reserve. At the time of my retirement from the Naval 

13 Reserve in 2005, I had attained the rank of Commander, which is the equivalent of the rank of 

14 Lieutenant Colonel in the Army and Air Force. From 1984 to 1986 I was a civilian with the 

15 Naval Hospital at Camp Lejeune, North Carolina as the Industrial Hygiene Program Manager 

16 and Supervisor. 

17 4. Between 1986 and 2006, I worked in various capacities for the Veterans 

18 Administration ("VA") within the federal government. My responsibilities included inspecting 

19 regional medical facilities for environmental and OSHA compliance. For example, this included 

20 the storage and disposal of hazardous materials, compliance with EPA requirements and 

21 personnel exposure to hazardous chemicals. For many years (1994-2006), I was in charge of the 

22 pollution prevention programs in the Environmental Programs Service office at VA headquarters 

23 in Washington, D.C. I was responsible for developing written guidance and agency directives 
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1 for hazardous chemicals, medical waste disposal, environmental permitting, recycling, and other 

2 environmental issues. I also represented the V A along with other federal agencies in inter-

3 governmental activities such as the Council for Environmental Quality and the EPA monthly 

4 Interagency Roundtable. In the Council for Environmental Quality we developed the social 

5 impact issues that would later be required to be addressed in Federal Environmental Impact 

6 Statements. In the EPA Roundtable our working group identified mercury as the number one 

7 hazardous material to eliminate from Federal activities as much as possible. For my efforts I 

8 received the Environmental Excellence Award for managing my environmental programs from 

9 the Secretary of the VA in 2004. 

10 5. In 2006, I retired from the V A and came to work for the Washington Department 

11 of Ecology in the Vancouver Field Office in September 2007. My formal job title was 

12 Municipal Stormwater Specialist in the "Environmental Specialist IV" job series. My job focus 

13 was compliance with the Phase I and Phase II Western Washington Municipal Stormwater 

14 permits. I was expected to work with Clark County (the sole Phase I permittee in my part of the 

15 Southwest Region), 12 Phase II permittees, and a host of secondary permittees in order to help 

16 them in achieving compliance with permit requirements. The Phase II and secondary permittees 

17 had never been under permit compliance before. My job responsibilities included traveling to 

18 various jurisdictions to meet with public works staff and elected officials and help them 

19 understand the permit, a~d to provide technical assistance in compliance. I also reviewed annual 

20 reports and collected data to put into Ecology's compliance database. 

21 6. In preparing for the position, I studied the EPA requirements and guidance 

22 documents for Phase I and Phase II Municipal Stormwater. I also attended EPA-sponsored 

23 training (Get in Step) as well as Ecology-sponsored training (Development and Redevelopment 
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1 Stormwater Requirements) on stormwater requirements within the first three months of my 

2 employment. 

3 7. In order to work with the public works departments and their corresponding stake 

4 holder advisory committees, it was necessary for me to familiarize myself with the permits and 

5 the relevant sections of the 2005 Western Washington Stormwater Management Manual. Except 

6 where referenced in the permits, the Manual was a guidance document. The standards, 

7 thresholds, and definitions contained in the appendices of the permits were requirements. I 

8 concentrated my efforts the first two years on helping permittees to meet the timelines contained 

9 in their respective permits. I gave presentations on the permit requirements to stake holder 

10 committees, public works staff, and planning commissions. I also attended meetings with 

11 elected officials in support of the permit requirements. My role was not only to support public 

12 works staff but to also explain how the permit applied to their stormwater requirements. I had to 

13 have a high level of expertise with the permits and Manual. 

14 III. CLARK COUNTY'S PERMIT VIOLATION AND ADOPTION OF THE AGREED 
ORDER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8. I first became aware that there was a problem with Clark County's compliance 

with its permit around August 2008, which was the deadline in the permit for adoption of 

ordinances governing post-construction runoff for new development and redevelopment for all 

Phase I permittees. It became evident around that time that the Clark County Board of County 

Commissioners ("BOCC") was unlikely to adopt the Phase I permit's flow control standard. 

There were various public statements made at the time indicating that the BOCC knew that they 

were at risk of enforcement if they failed to adopt the standard. In fact, I specifically recall 

hearing Steve Stuart, a member of the BOCC, speaking at a public meeting, inviting enforcement 

action by Ecology over the County's refusal to adopt the Ecology flow control standard. He 
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stated that, should Ecology initiate such an action, he would seek an exemption from the terms of 

2 the permit for Clark County from the state legislature through the local Clark County area 

3 legislators. I remember this because it was preceded by an intense discussion among the BOCC 

4 and Public Works staff that: (1) they believed that the flow control standard was based upon 

5 Puget Sound data and (2) the geology and soil characteristics of the Clark County region had 

6 more in common with the Portland, Oregon area than the Puget Sound area. The feeling among 

7 the BOCC was that the Phase I flow control requirements were developed based upon Puget 

8 Sound requirements and did not apply in the Clark County area. The BOCC adopted its new 

9 ordinances and manual in January 2009 (several months after the August 2008 deadline). 

10 Ecology had not made any effort to enforce the deadline because Clark County appeared to be 

11 making progress towards adoption of ordinances and the required manual. The BOCC had held 

12 several public meetings on this issue. The ordinances were to be made effective as of April 2009 

13 (90 days after ordinance adoption). 

14 9. Clark County submitted its newly-passed ordinances and manual to Ecology 

15 sometime prior to April 2009. Our technical lead, Ed O'Brien, reviewed the ordinances and 

16 identified several areas where they were deficient relative to pennit standards. Ed O'Brien 

17 perfonned the technical review because the Southwest Region in the Department of Ecology did 

18 not have an Environmental Engineer on staff to perform the review. The most significant area of 

19 concern was the flow control issue. The Ecology standard requires use ofthe historic (typically 

20 forested or pre-European settlement) condition when modeling flow durations that need to be 

21 matched from development sites. Clark County's ordinance, however, used the current existing 

22 condition as the basis for modeling flow durations. 

23 10. While this may seem like a technical distinction, from the perspective of the 

24 
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1 environment, it is a serious deficiency. Altered hydrology from a developed site, including the 

2 extended duration of high flows, can cause serious, irreparable damage to streams and 

3 populations of fish and other biota in that stream. Allowing new development to maintain that 

4 existing, disrupted hydrology does not maintain the "status quo," but rather allows continued, 

5 cumulative long-term damage to streams. The Ecology standard, which requires some 

6 improvement in future runoff relative to existing runoff from developed sites, is a significantly 

7 more protective standard than the one adopted by Clark County. 

8 11. For these reasons, Ecology informed the County that its adopted ordinances were 

9 not compliant with the permit. This triggered a series of meetings between Ecology and County 

10 staff. I was at many of these meetings. It was during this time that the idea of using a flow 

11 control mitigation program to compensate for the difference between Ecology and County 

12 standards was first raised by the County. I was present at the meeting, which took place at 

13 Ecology headquarters in Lacey, where Clark County gave a presentation on the outlines of this 

14 proposal. 

15 12. I did not support Clark County's mitigation proposal at the time it was raised, and 

16 I do not support this concept now. I repeatedly voiced my concerns with the proposal both 

17 verbally and in emails. Early in the process, I outlined my concerns on an internal phone call 

18 that included Garin Shrieve, Bill Moore, and Ed O'Brien-those concerns are enumerated in 

19 more detail below. I additionally emphasized that, once approved, the Clark County approach 

20 would be open to all other Phase I and Phase II Western Washington permittees (because it 

21 would be deemed equivalent to Ecology's requirements); Ecology lacked the staff, expertise, and 

22 plan of action to oversee such a complex process in so many places in the Southwest Region and 

23 possibly in the Northwest Region. Other staff people within the agency shared these concerns. 

24 
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1 For example, Rachael McCrea, who is one of the Municipal Stormwater Specialists in the 

2 Northwest Region agreed with me that adoption of the Clark County standard was not 

3 environmentally equivalent to the permit and would create a terrible precedent for other 

4 permittees. My supervisors at Ecology always heard me out and treated my concerns 

5 respectfully, but did not act on my recommendations to enforce the permit standards. 

6 13. I would characterize my level of frustration with the work on the Agreed Order as 

7 very high. I strongly considered quitting my position in protest. I had a real ethical dilemma to 

8 deal with during that time. On one hand, I believe that a loyal employee should support the 

9 decisions and actions oftheir agency. On the other, I believe that when an employee believes 

10 that actions are technically incorrect and may harm the environment, they have a duty to 

11 continue to voice those objections. 

12 14. . Sometime during the summer of2009 (I believe that it was August or September), 

13 Ecology Director Jay Manning and the Southwest Regional Director Sally Toteffvisited the 

14 Vancouver Field Office for a site visit. As they left the building, I followed them out to the 

15 parking lot and caught their attention. I personally handed each of them a document on which I 

16 had summarized the flaws in Clark County's mitigation proposal and its potential impact upon 

17 Ecology, and said to each one ofthem personally, "You need to read this document that I have 

18 written. We are making a big mistake if we go along with the Agreed Order. We need to 

19 enforce the permit." They thanked me for the documents but I never heard anything from either 

20 of them about it. I no longer have a copy ofthat document, but it roughly tracked the issues I've 

21 raised below. 

22 15. Later that summer, we had another internal call that included (to the best of my 

23 recollection) Garin Shrieve, Bill Moore, Ed O'Brien, and Deborah Cornett, who was my 

24 
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1 immediate supervisor. Mr. Moore related a meeting that he had attended between Director 

2 Manning and Commissioner Stuart, the subject of which was the flow mitigation proposal. The 

3 direction from Jay Manning that Mr. Moore related to us was that the staff had to "find a way to 

4 work it out." The reason Mr. Manning wanted to find a compromise was that the legislative 

5 session was starting soon and he was concerned that a fight with Clark County would "spill 

6 over" into the legislature and adversely effect Ecology funding. From that point on, there was no 

7 more discussion of not signing the Agreed Order with the mitigation proposal; it was only a 

8 question of negotiating the details. 

9 16. That day, I approached my supervisor and told her that the direction we'd 

10 received violated my personal code of ethics, and that I was furious over the decision to proceed 

11 with the mitigation approach. I told her that I was strongly considering quitting my job rather 

12 than have to continue work on the order. While I ultimately chose not to take that step, I did not 

13 playa central role in negotiating the Agreed Order from that point forward, although I continued 

14 to participate in meetings, calls, and review of draft documents. I am very familiar with the final 

15 Agreed Order and am confident that the final version did not alleviate the concerns that 1'd 

16 previously raised. 

17 17. My recent separation from the Department of Ecology has little or nothing to do 

18 with the concerns identified above. I separated because of serious medical issues that prevented 

19 me from fulfilling all of my job responsibilities on a full-time basis. I really enjoyed my job, and 

20 liked and respected my supervisors and members of the stormwater team. Ecology treated me 

21 very well. 

FLAWS IN THE AGREED ORDER 22 IV. 

23 18. I have stated to my supervisors, and continue to believe, that the approach laid out 

24 in the Agreed Order offers less environmental protection and less certainty of effective 

25 
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1 implementation than the Phase I permit, and that the environment will be worse off under the 

2 Agreed Order than under the Permit. There are several reasons why this is so. 

3 19. First, the mitigation that is intended to counteract the shortcomings of the 

4 County's flow control standard is largely, if not completely, illusory. The Phase I permit has 

5 requirements for new and redevelopment, of which the flow control standard is a part, as well as 

6 a clear requirement to retrofit existing development. Specifically, Clark County is required to 

7 have a structural stormwater control program as part of its permit (Permit Condition S.5.C.6). It 

8 has long had such a program. This is known as the Capital Improvement Program where old, 

9 failing, and problem stormwater facilities are identified and prioritized based on multi-year 

10 project funding. 

11 20. The County has not proposed any new funding or revenue to ensure that the 

12 mitigation will be additive to the work it is already doing and would be doing anyway under their 

13 structural control program. Nothing in the Agreed Order prevents Clark County from simply 

14 reducing its S.5.C.6 program and redirecting those available funds to flow control mitigation. 

15 The Agreed Order allows Clark County to use any source of funding for mitigation. In fact that 

16 is precisely what appears to be happening already. I have reviewed Clark County's 2009 

17 quarterly report regarding implementation of the Agreed Order. This quarterly report had not 

18 been reviewed by the time I left Ecology. 

19 21. I understand that the Phase I permit does not require a particular level of effort to 

20 ensure compliance with S.5.C.6 and hence it is questionable whether a reduction in effort or 

21 spending on the S.5.C.6 program would trigger a permit violation. To me the question is not 

22 whether Clark County is in technical compliance with its permit. Rather, the question is whether 

23 Clark County is actually mitigating for its inadequate flow control standard. If it is simply 

24 
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1 relabeling projects that it might have done anyway as "mitigation," as appears to be the case, 

2 then the answer to that question is no. From the perspective of the environment, Ecology has 

3 agreed to a significantly weaker regulatory standard for redevelopment, with nothing in return. 

4 22. Second, by allowing mitigation in different watersheds than the development, the 

5 Agreed Order treats a complex and dynamic environment from a simplistic, mathematical 

6 perspective. The impacts of development (and mitigation) on a stream varies greatly due to 

7 soils, slope, vegetation and countless other characteristics in the watershed and stream. The 

8 Agreed Order is completely blind to these distinctions, adopting a metric of counting acres of 

9 land that are developed and offsetting them somewhere else. There is no data or science that I 

10 am aware of, and certainly none that was considered in the development of the Agreed Order, 

11 that supports the concept that harm to one stream can be mitigated through a project in a 

12 different watershed or stream with completely different characteristics based simply on a land 

13 cover metric. There appears to be little or no connection, ecologically, between the hann that is 

14 allowed through a departure in our standard and whatever benefit might arise from a mitigation 

15 project elsewhere (even if that mitigation were genuinely additive to what was already 

16 happening). 

17 23. This disconnect is exacerbated by the significant time lag-up to three years-

18 that is allowed between the new development and the mitigation. There is no support or reason 

19 for that time lag, which can have significant adverse effects on the stream-again, even if one 

20 were to assume that the mitigation was real and that it was offsetting the harm. 

21 24. While I respect the opinion of Ecology staff like Ed O'Brien, I believe that the 

22 approach he has brought to this issue is based on engineering calculations and not ecology of the 

23 landscape. Technical professionals often have differences of opinion based upon their 

24 
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1 approaches to a particular problem. Ed and I differ on this. The landscape is not a mathematical 

2 entity. The Agreed Order treats the benefit of improved flow control as a discrete and fungible 

3 value that can be moved across the landscape and provide the same benefits. That is not, 

4 however, how the environment works. I think the appropriate question is to look at it from the 

5 perspective of streams-particularly at the point of discharge-and the environment generally. I 

6 am not aware of any Federal or state environmental regulation or literature that supports the idea 

7 that an adverse impact on one stream can be offset with a benefit to another stream that may be 

8 miles away. And when the metric for counting that supposed benefit is simply the raw number 

9 of acres treated, it is highly unlikely that there will be any relationship between the harm and the 

10 benefit. 

11 25. Third, the Agreed Order exempts a potentially significant amount of development 

12 from the requirement to mitigate. This includes development that occurred between August 

13 2008, when the ordinances were originally required to be in effect, and April 13,2009, after 

14 which the Agreed Order requires projects to be mitigated. Also exempt is any project that is 

15 vested prior to April 13, 2009, even ifit is not permitted or built until later. We had many 

16 discussions around deadlines with respect to Permit compliance. The vesting issue was 

17 considered too "radioactive" for us to dictate any particular outcome, and was left to the 

18 discretion of individual permittees. While some people thought an earlier date should trigger the 

19 mitigation obligation, it was decided that Clark County should have its preference on this issue. 

20 Again, from the perspective of the environment, there is a significant gap between the Permit's 

21 requirements (where the benefit is achieved at the time of development) and what the Agreed 

22 Order allows (mitigation long after the fact). 

23 26. Finally, there are major implementation concerns with respect to the Agreed 

24 
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1 Order. In the permit, Ecology adopted a clear, accountable standard for new development and 

2 redevelopment. Compliance could be easily measured and there was more than reasonable 

3 assurances through the process that the standard would be met. In the Agreed Order, Ecology is 

4 effectively allowing Clark County to violate its own clear and accountable standard in exchange 

5 for a soft and vague mitigation approach that relies on its implementation on overstretched 

6 county staff with insufficient expertise and the lack of sufficient plans and resources at Ecology. 

7 27. It will be impossible to tell whether the mitigation actually compensates for the 

8 harm allowed by the weak Ecology standard. It also sets a bad precedent of opening the door to 

9 other jurisdictions who wish to be excused from rigorous flow control in exchange for offsets 

10 that are ethereal and difficult to quantify. This concern is made worse by the lack of staff to 

11 evaluate and oversee these programs. To the best of my knowledge, no one at Ecology is tasked 

12 with overseeing Clark County's compliance with the terms of the Agreed Order and taking steps 

13 to ensure that its done correctly, nor was anyone tasked with reviewing and verifying the results 

14 submitted by the County. It certainly was not part of my job responsibilities, and I don't know 

15 who else's job it would be. Merely requiring the County to submit mitigation data as part ofthe 

16 annual report does not provide a clearly-defined verification or audit process. 

17 28. I am not flatly against the concept of mitigation in the concept of flow control, 

18 although I have major doubts that an effective program could be developed and implemented 

19 within the existing regulatory structure. This is particularly true where development and 

20 mitigation are miles apart. The stream or water body receiving the discharge from peak storm 

21 events from the developed site would not be adequately protected. One approach that I could 

22 support is a small demonstration project that carefully monitors and evaluates the pros and cons 

23 of a mitigation approach and develops data to support a larger program. Of course, no such data 

24 

25 

?() DIRECT TESTIMONY OF GREGORY L. WINTERS -12-

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 
(206) 343c7340 
(206) 343-1526 {FAXl 



." 

I exists to support the current Agreed Order approach. 

2 29. Finally, I do not recall ever hearing any discussion about the idea of requiring 

3 Clark County to integrate "low impact development" practices into their mitigation or 

4 development codes through this Agreed Order. I was not made aware by my supervisors, or 

5 anyone else at Ecology, of the results of the PCHB decision regarding LID in the Phase I permit. 

6 I was never provided a copy of the decision nor any training or information related to it. I have 

7 not read the decision on my own since I was not informed that it was relevant to my work. I 

8 know that Ecology formed two working groups to address the LID issue. One was a technical 

9 committee and the other was an implementation committee. Both committees were due to 

10 present their findings sometime this year and those would most likely be inCluded in the 2012 

11 permit reissue cycle. 

12 I declare under penalty of perjury that the foregoing is true and correct to the best of my 

13 knowledge. Executed this g0h of September, 2010, at Vancouver, Washington. 

14 

15 

16 GREGORY L. WINTERS 
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EXHIBIT 4 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

1200 Sixth Avenue, Suite 900 
Seattle, Washington 98101-3140 

Reply To: OWW-135 

Mr. Kelly Susewind, P.E., P.G. Manager 
Water Quality Program 
Department of Ecology 
Post Office Box 47696 
Olympia, Washington 98504-7696 

Dear Mr. Susewind: 

,IUN ~l 0 2010 

The purpose of this letter is to provide EPA's comments on Washington 
Department of Ecology's (Ecology) April 21,2010, proposed permit modification of the 
Phase I Municipal Stormwater General Permit (Phase I Permit). These comments are 
specific to Ecology's proposal to modify Appendix 10 of the Phase I Permit to determine 
that Clark County's Alternative Flow Control Program and associated ordinances, with 
conditions, is equivalent to the Phase 1 Permit t10w control requirements for new 
development and redevelopment. EPA has three concerns with this element of the 
proposed permit modification, which are discussed below along with our 
recommendations to address the concerns. 

EPA's first concern with Clark County's Alternative Flow Control Program is 
that, without additional conditions, it appears that it will result in less overall stormwater 
t10w control. Clark County has a well established stormwater capital improvement 
program to meet the Phase I Permit's structural stormwater control ("retrofit") program 
requirement (S5.C.6). This program, which was established in 2000 with Clark County's 
Clean Water Fee, generates approximately $2.7 million annually for stormwater 
improvement projects according to Clark County's 2007-2012 Stormwater Capital 
Improvement Program Report. EPA is concerned that Clark County will reduce the level 
of investment directed toward the structural stormwater program in order to fund projects 
counted toward the mitigation program to offset the deficiency in Clark County t10w 
requirements for new development and redevelopment. If this were to occur, the net 
amount of stormwater improvement in Clark County would be less because there would 
be the same level of stormwater improveme~t projects (i.e., roughly $2.7 million 
annually), but there would be less stormwater t10w control at new development and 
redevelopment projects than if the Phase I Permit requirements were met. 

EPA recognizes that the Phase I Permit does not quantitatively define the 
minimum investment level or amount of retrofits for the structural stormwater control 
program due in part to the complexities in defining such a level for multiple jurisdictions 
covered under the permit. However, the lack of such speciticity should not be o Printed on Recycled PtlfH/f 
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used to significantly reduce long standing investment toward the structural stormwater 
control requirement in order to establish a mitigation program to partially meet the 
requirements for new development and redevelopment. 

To prevent this scenario from occurring, EPA recommends that the following 
conditions be added to Appendix 10: 1) stormwater flow benefits acquired through 
projects implemented by Clark County to meet the structural stormwater program 
requirements of the Phase I Permit (S5.C.6) cannot be included in Clark 
County's Alternative Flow Control Program; and 2) implementation of Clark County's 
Flow Alternative Control Program cannot appreciable reduce Clark County's structural 
stormwater program. 

EPA's second concern is in regards to the start date for which new development 
and redevelopment projects in Clark County need to be mitigated. The Phase I Permit 
requires Clark County and other Phase I jurisdictions to adopt an ordinance, which 
includes the new development and redevelopment tlow control requirements, no later 
than August 16,2008. The proposed Phase I Permit modification, however, stipulates 
that Clark County only must mitigate new development and redevelopment projects after 
April 13, 2009. EPA believes it is important for jurisdictions to take the deadlines in the 
pennit seriously. Providing a nine month extension for one of Phase I Permit's most 
important provisions sends a signal to other jurisdictions that they can violate permit 
conditions and negotiate provisions that effectively extend the deadlines. Further, 
effectively delaying the new development and redevelopment requirement provides less 
cumulative flow control over the term of the permit relative to the Phase I Permit 
requirements. EPA, therefore, recommends that Ecology add a condition to Appendix 10 
stipulating that all projects after August 16,2008 must be mitigated. 

EPA's third concern is the potential use of flow control credits obtained from 
state or federally funded projects to be counted in the mitigation program to offset the 
deficiency of flow control at new development and redevelopment projects. Clark 
County's Flow Alternative Control Program, unless funded by a newly established 
development fee which does not appear to be the case, generally transfers some of the 
costs of meeting the Phase I Permit's flow control requirements from new project 
developers and owners to the public. If Clark County wishes to absorb these costs, it can 
do so, as long as it does not come at the expense of the structural stormwater control 
program as discussed above. EPA, however, recommends that limited state and federal 
stormwater funds be prioritized toward improving water quality in all-ready developed 
areas as opposed to subsidizing new development projects to meet the Phase I permit 
t10w control requirements. 

To address this concern, Ecology could add a condition to Appendix 10 indicating 
projects funded with state or federal funds cannot be included in Clark County's Flow 
Alternative Control Program. Alternatively, Ecology could add a condition to Appendix 
10 indicated that when Clark County submits a project proposal for state or federal 
funding that will be used in full or in part to generate t10w credits as part of Clark 
County's Alternative Flow Control Program; it must clearly identify this purpose in the 
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project proposal. This would allow Ecology to consider the project's net environmental 
benefit (Le., after subtracting the flow control benefit associated with mitigating other 
development sites) when reviewing these proposals. 

As you are aware, stormwater impacts to salmon bearing streams is a significant 
limiting factor to the recovery of ESA listed salmon in western Washington and 
stormwater runoff is the main source of pollutant loadings into the Puget Sound. EPA 
believes mitigating urban and urbanizing stormwater impacts will require a three prong 
approach: 1) state of the art methods to minimize the impacts from new development, 2) 
gradual improvement of baseline conditions as redevelopment occurs, and 3) enhanced 
investment in retrofit projects to reduce stormwater impact from developed land. 
Without the additional conditions recommended above, EPA is concerned Clark 
County's Alternative Flow Control Program will weaken one element of this approach 
(retrofits) to meet the objectives and requirements of another (redevelopment). Further, if 
Clark County's Program is deemed equivalent, other jurisdictions in western Washington 
could adopt a similar program, which has the potential to reduce the overall level of effort 
toward stormwater improvement if retrofit projects funded by ongoing local programs or 
with state and federal funds are used to mitigate impacts from development and 
redevelopment. 

Thank you for your consideration of our comments. If you have any questions or 
concerns, please feel free to call me at (206) 553-4198, or John Palmer of my staff at 
(206) 553-6521. 

cc: Steven Landino, NMFS 

Sincerely, //7 
JA{) ;) 

Michael A. ~ector 
Office of Water and Watersheds 
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Mr. Michael A. Bussell 
Director, Office of Water and Watersheds 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
Washington State Habitat Office 
510 Desmond Drive SE, Suite 103 
Lacey, WA 98503 

June 7, 2010 

U.S. Environmental Protection Agency, Region 10 
(OWW130) 
1200 Sixth Avenue, Suite 900 
Seattle, Washington 98101-3140 

Municipal Permit Comments 
Washington State Department of Ecology 
P.O. Box 47696 
Olympia, W A 98504 

Mr. Kelly Suswind 
Department of Ecology 
Water Quality Program Manager 
P.O.Box 47600 
Olympia, W A 98504 

Dear Mr. Bussell,. Mr. Suswind, and Ecology staff: 

The State of Washington Department of Ecology (Ecology) has recently issued a Public 
Notice requesting review and comment on the Modification ofthe Phase I Municipal 
Stormwater General Permit. The National Marine Fisheries Service (NMFS) offers the 
following comments on the proposed permit modification pursuant to our role as 
providers of biological and technical assistance under the Endangered Species Act of 
1973 (16 U.S.c. 1531 et seq.), as amended (ESA) and the Fish and Wildlife Coordination 
Act (16 U,S,C. 661 et seq.). We are sending these comments to the U.S. Environmental 
Protection Agency (EPA) because of EPA's acknowledged oversight role in the issuance 
of this permit under Section 402(d) of the Clean Water Act (CWA), and acknowledged 
responsibility to comply with Section 7(a)(2) ofthe Endangered Species Act (ESA). In 
addition, these comments are provided per the processes outlined in the Memorandum of 
Agreement between the EPA and the NMFS regarding enhanced coordination under the 
CW A and ESA (hereafter "MOA") (May 22, 2001, 66FR 11202-11217). 

With the CW A authority delegated from the EPA, Ecology proposes to modify the Phase 
I Municipal Stormwater General Permit. This proposed modification incorporates 
Ecology's equivalency determination of Clark County's Alternative Flow Control 



2 

Program by updating Appendix 10 ofthe Phase I permit. The proposed modification also 
incorporates other minor updates, but the Clark County issues are the focus of our 
comment letter. 

The geographic area covered by the Clark County permit modification overlaps the range 
ofthirteen federally-listed threatened or endangered salmon and steel head, (as well as 
threatened Columbia River smelt (Thaleichthys pacificus), and north American green 
sturgeon (Acipenser medirostri)), and designated critical habitat for twelve salmon and 
steelhead populations. The Clark County permit covers areas addressed by the Lower 
Columbia River Fish Recovery Board, the Middle Columbia Forum, the Snake River 
Salmon Recovery Board, the Upper Columbia Salmon Recovery Board, and the 
Governor's Salmon Plan. These plans have identified improving water quality and 
reducing stormwater runoff as significant factors in reaching salmon recovery. 

The NMFS supports Ecology's objective to apply consistent standards for Phase I entities 
that reduce effects to listed salmon. With the potential for increased stormwater 
discharges from the large, rapidly developing Clark County area, we had hoped that this 
pernlit would significantly reduce the volumes of discharges of contaminated stormwater 
into receiving waters, thus reducing risk for listed salmon and steelhead. However the 
modified permit does not assure that water quality and water quantity conditions will be 
improved to meet the goals described in the permit or meet minimum conditions for 
protecting listed salmon and steelhead. The main issues that contribute to NMFS' 
concern are: 

1) the proposed flow control standard is insufficient for salmon protection, 
2) mitigation allowed to compensate for using the less protective flow control standard, 
3) the same mitigation is already required under the retrofit program, 
4) mitigation timing requirements, and 
5) equivalency of this alternative approach. 

Flow Control Using Existing Conditions 

Ecology has allowed, and under this modification will continue to allow Clark County to 
permit development that matches discharge durations of flows from the developed site to 
durations of flows from the pre-developed site, based on existing conditions instead of 
the pre-developed, forested condition. In Ecology's 2002 review material provided to the 
Independent Science Panel, Ecology stated that the use of the pre-developed, forested 
conditions standard was " ... the most appropriate assumption necessary to help achieve 
the federal and state water pollution statutory and regulatory requirements - to maintain 
beneficial uses". In addition, in 2009 Ecology issued a notice of violation to Clark 
County saying their use of this lesser flow control standard was inadequate, and stating 
that a flow control target is not defensible unless analyses of basin flows and stream 
geomorphology indicate it will produce a flow regime compatible with sustaining and 
restoring beneficial uses. 
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Also, in 2009 the Pollution Control Hearings Board (PCHB) found that even the flow 
control standard using the forested condition is not protective enough to constitute the 
maximum extent practicable (MEP) and all known, available, and reasonable methods to 
control runoff (AKART) standards necessary to met Clean Water Act (CW A) 
requirements. The PCHB has therefore stated that more restrictions and/or requirements 
including Low Impact Development (LID) would be necessary to meet CW A 
requirements. Under this permit modification however, Clark County is under no 
requirement to include LID practices. NMFS fully agrees with the PCHB that flow 
control using pre-developed forested condition is not enough to achieve protection of 
beneficial uses, specifically for listed salmon and steelhead. 

Another reason that the use of a protective flow control standard is so important to listed 
salmon is the influence ofthe volume of stormwater discharge on the quality of 
stormwater discharge. Recent science has shown that very low levels of dissolved 
copper and zinc in stormwater have adverse effects on salmon. Therefore, through 
Section 7 consultations under the ESA, NMFS has been requiring action agencies to 
provide stormwater treatment that meets protective biological effects thresholds for 
salmon (2.0 ppb for dissolved Cu and> 5.6 ppb for dissolved Zn). A recent example of 
this was for the Washington State Department of Transportation's Salmon Creek 
Interchange project in Clark County. Providing water quality treatment that is protective 
of listed salmon will continue to be a high priority stormwater issue, which can be more 
easily addressed if water quantity volumes are also protective of listed salmon. The use 
ofthis less protective flow control standard leads us to believe that more than minor 
detrimental effects to listed salmon and steelhead will not be avoided. 

Mitigation for an Inadequate Flow Control Standard 

Mitigation projects are intended to compensate for and offset additional degradation 
from development. However, many mitigation projects fail to deliver the intended 
benefits. Ecology's report, Making Mitigation Work (2008), highlights the spotty 
success record of aquatic mitigation projects in the State, and their common failure to 
achieve their intended goal of replacing lost or damaged aquatic resources adequately. 
The report also recognizes that land use planning and permit decisions are not adequately 
informed by an understanding of ecosystem processes or watershed conditions, and 
emphasizes the need for a watershed-wide approach to avoid impacts to resources that are 
difficult to replace and to assess mitigation opportunities and effectiveness. A final 
recommendation in the report was the need for a robust monitoring and adaptive 
management component of a mitigation program. 

Findings contained in the Making Mitigation Work report are not included in the Clark 
County permit. The expectation that mitigation based solely on acreage and land use 
type will be effective to adequately reduce flow control effects is not supported by best 
available science. Listed salmon occur in specific stream reaches and systems. When 
development affects those reaches, the mitigation should address the same reach. 
Mitigation effectiveness will also be reduced or delayed by allowing the mitigation to be 
located in any stream basin throughout the Water Resource Inventory Area (WRIA), 
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whether listed salmon are present or not, and allowing the mitigation to occur up to two 
years later than the original effects. Allowing mitigation to occur anywhere in the same 
WRIA does not take into consideration differences in ecosystem processes and watershed 
conditions between the site where the development is occurring and the site where the 
mitigation occurs, and the resultant effects on listed salmon and steelhead near the 
development site. The combination of a lag time for implementation, and the opportunity 
to mitigate anywhere in the WRIA means that listed fish could be exposed to an 
accumulation of numerous unmitigated stormwater discharges for extended periods of 
time. 

While the WRIA-wide mitigation area may appear to be making use of a watershed 
approach, effectiveness in addressing the needs of listed salmon will not be adequately 
considered. Instead mitigation opportunities will be selected based primarily on 
economic benefits. In addition, the Clark County program does not emphasize or even 
allow for the possibility of avoiding impacts via use ofthe stricter flow control standard 
in areas where effects to listed salmon are most problematic. Finally, the program does 
not include monitoring of project outcomes and the resultant effects on listed salmon, nor 
require applying an adaptive management approach ifthe program is not working as 
expected. For these reasons, we do not expect that more than minor detrimental effects to 
listed salmon and steelhead will be avoided with the use of this mitigation strategy. 

Stormwater Mitigation used for two purposes 

Clark County has an existing stormwater retrofit program which is required by the Phase 
I Permit and federal CW A requirements. NMFS is concerned that this permit 
modification would allow Clark County to use its existing retrofit program for flow 
control mitigation associated with new development as described above. In other words, 
the County would be allowed to use their required retrofit program, the purpose of which 
is to address effects from existing development, to fulfill a flow control requirement, the 
purpose of which is to address effects from new and redevelopment. This is proposed, 
despite federal rules that require the retrofit program to be separate from and in addition 
to the standards for new development and redevelopment. 

While the federal rules are important to keep permittees from using one set of activities to 
meet two separate requirements with different purposes, the consequences of allowing 
this practice are more severe on the ground to listed salmon and steelhead. Clark County 
has a separate responsibility to reduce effects of existing development by constructing a 
certain number of retrofit projects. If this responsibility is combined with the flow 
control responsibility associated with new development and redevelopment, the number 
of actions or projects intended to reduce stormwater effects to listed species will be cut in 
half over the life ofthe permit. We believe allowing double credit for one set of 
mitigation actions will result in more than minor detrimental effects to listed salmon and 
steelhead. 
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Mitigation timing requirements 

Clark County was required to be in compliance with their Phase I permit in August 2008. 
However, they are proposing to mitigate projects starting with those vested after April 
2009, rather than projects vested starting in August 2008. It is likely the mitigation 
difference between these two starting dates is significant, both in the number of acres of 
required mitigation as well as the cost. However, no scientific justification or permit 
condition is provided for, or explains this delay. As such, adverse effects to listed salmon 
will be significantly increased. 

Also, mitigation obligations will be triggered by the start of construction of a 
development project and the obligation must be met within two calendar years of project 
construction. It does not appear to us that mitigation requirements must take into 
consideration the lag time between when project stormwater effects start accruing to 
listed salmon and the completion date ofthe project. Nor will mitigation requirements 
take into consideration the time it will take for a mitigation project to become fully 
effective. This unmitigated lag time will become significant given the added lag time for 
mitigation sites to reach full function. For example, projects involving reforestation to 
help absorb stormwater runoffwill not provide full function for several years post 
planting. Therefore, we expect that more than minor detrimental effects to listed salmon 
and steelhead will not be avoided using these mitigation timing requirements. 

Equivalency of this alternative approach 

The revised Appendix 10 of the Phase I Municipal Stormwater Permit describes Clark 
County's Stormwater Program (flow control/mitigation program) as achieving 
equivalency with Ecology's 2005 Stormwater Management Manual for Western 
Washington. This also has NMFS concerned because once jurisdictions' programs have 
been determined to be equivalent to the Manual, their programs can be adopted by other 
Municipal Stormwater permittees. In the worst case scenario, once incorporated into the 
revised permit, all ofthe 85 or so Phase II jurisdictions in Western Washington could 
adopt the same storm water approach. Then, not only would the effects described above 
occur to listed species in the Clark County area, but could occur throughout Western 
Washington. 

This could have dramatic effects on the listed salmon and steelhead populations as well 
as other ESA-listed species in Western Washington (expanding the number of listed 
salmon and steelhead populations affected to 16, and their critical habitat affected tol4, 
and adding effects to three threatened or endangered rockfish species, and the endangered 
southern resident Killer Whale). In addition, incorporating this approach across Western 
Washington would be contrary to the goals of numerous recovery plans for these species 
including those listed above as well as the Puget Sound Shared Strategy Recovery Plans. 
This approach also contradicts the stormwater goals and recommendations ofthe Puget 
Sound Partnership, who has put increased focus on this topic since stormwater was 
identified as the greatest contributor of the worst pollutants in Puget Sound (Hart 
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Crowser, Inc. et al. 2007). NMFS believes the result ofthis equivalency determination 
will be more than minor detrimental effects to listed salmon and steelhead. 

In conclusion, based on the above factors, NMFS finds that the proposed modified Phase 
I permit will have more than minor detrimental effects to listed salmon and steelhead and 
designated critical habitat in the Clark County, and possibly, throughout the Western 
Washington permit area. It is our understanding that EPA can use their authority under 
Section 402( d) of the CW A to object to a State permit where that permit would not 
comply with CW A standards that are necessary to protect threatened and endangered 
species. As such, we strongly encourage the EPA to object to the issuance ofthis permit. 

We thank you for the opportunity to provide these comments under the process identified 
in the MOA. We look forward to continued coordination with EPA and Ecology on 
stormwater permits in Washington State, in part to meet the needs of listed salmon. 
Please call me at (360) 753-6054 if you would like to discuss this issue further. 

cc: Ken Berg, USFWS 

Sincerely, 

Steven W. Landin 
Washington State Director 
for Habitat Conservation 

David Dicks, Puget Sound Partnership 
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1 

2 

POLLUTION CONTROL HEARINGS BOARD 
STATE OF WASHINGTON 

3 ROSEMERE NEIGHBORHOOD 
ASSOCIATION; COLUMBIA 

4 RIVERKEEPER; and NORTHWEST PCHB NO. 10-013 
ENVIRONMENT AL DEFENSE CENTER, 

5 ORDER DENYING SUMMARY 
Appellants, JUDGMENT 

6 v. 

7 WASHINGTON STATE DEPARTMENT 
OF ECOLOGY, and CLARK COUNTY, 

8 
Respondents, 

9 
BUILDING INDUSTRY ASSOCIATION 

10 OF CLARK COUNTY, 

11 Intervenor-Respondent. 

12 
This matter comes before the Pollution Control Hearings Board (Board) on cross motions 

13 
for partial summary judgment filed by Appellants Rosemere Neighborhood Association, et al. 

14 
("Appellants" or "Rosemere") and Respondent Clark County. Attorneys Jan Hasselman and 

15 
Janette K. Brimmer, Earthjustice, represented Appellants. Assistant Attorney General Ronald L. 

16 
Lavigne, Senior Counsel, represented Respondent Department of Ecology ("Ecology"). Chief 

17 
Civil Deputy E. Bronson Potter, represented Respondent Clark County on the briefs, and 

18 
Christine M. Cook, Deputy Prosecuting Attorney, presented oral argument on behalf of Clark 

19 
County. Intervenor-Respondent Building Industry Association of Clark County did not 

20 
participate in the motions. 

21 
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1 Board members Andrea McNamara Doyle, Presiding, and Kathleen D. Mix and William 

2 H. Lynch, Members, heard oral arguments on June 16,2010, and reviewed and considered the 

3 pleadings and record pertinent to the motion in this case, including the following: 

4 1. Appellants' Motion for Partial Summary Judgment, with attached 
Exhibits 1-7; 

5 2. Respondent Department of Ecology's Response in Opposition to 
Appellants' Motion for Partial Summary Judgment; 

6 3. Declaration of Gavin Schrieve, dated AprilS, 2010; 
4. Clark County's Response to Appellants' Motion for Partial Summary 

7 Judgment and Clark County's Cross-Motion for Summary Judgment, 
with attached Appendices A-F (and their attached exhibits); 

8 5. Appellants' Opposition to Clark County's Cross Motion for Summary 
Judgment and Reply in Support of Motion for Partial Summary 

9 Judgment, with attached Exhibit 8; 
6. Department of Ecology's Reply to Clark County's Response to 

10 Appellants' Motion for Partial Summary Judgment and Clark County's 
Cross-Motion for Summary Judgment. 

11 
BACKGROUND 

12 
This appeal challenges Agreed Order No. 7273, entered into by the Ecology and Clark 

13 
County, related to achieving compliance with the National Pollution Discharge Elimination 

14 
System Phase I Municipal Stormwater General Permit ("Phase I Permit"). The Phase I Permit 

15 
requires all permittees, including Clark County, to adopt ordinances that apply an updated flow 

16 
control standard, and other elements of the 2005 Stormwater Management Manual ("2005 

17 
Manual"), for development projects over certain size thresholds. Phase I Permit at 10 

18 
(Condition S5.C.5.b.i). Under this updated flow control requirement, Phase I permittees are 

19 
required to control stormwater flows from new development and redevelopment projects to 

20 

21 
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levels that match historical pre-developed (forested) conditions. 1 The purpose of the flow 

2 control standard is to reduce negative impacts on water quality, fish, other aquatic life, and 

3 streams caused by increased runoff from new development and redevelopment and to reduce 

4 impacts from existing development. The Phase I Permit required these ordinances be adopted by 

5 August 19,2008. Shrieve Dec!. at ~3. 

6 The flow control standard and other elements of the 2005 Manual represent a "default" 

7 standard under the Phase I Permit. The permit allows these requirements to be "tailored to local 

8 circumstances through the use of basin plans or other similar water quality and quantity planning 

9 efforts." Phase I Permit at 11 (Condition S.5.C.5.bj). The permit requires that any such local 

10 alternative standards "shall provide equal or similar protection of receiving waters" relative to 

11 the default standard. Id. 

12 As a result of challenges to the Phase I Permit, this Board concluded that Ecology's 

13 default flow control standard failed to comply with the requirements of the federal Clean Water 

14 Act and state law and directed Ecology to revise the Phase I Permit to require permittees to 

15 aggressively employ low impact development ("LID") techniques where feasible, in combination 

16 with the flow control standard, in order to meet the federal and state standards to reduce 

17 stormwater runoff to the maximum extent practicable ("MEP") and to apply all known, available 

18 and reasonable methods to control runoff and protect water quality (AKART). The process of 

19 revising the permit to comply with the Board's ruling is ongoing. 

20 1 The standard flow control requirement is to "match development discharge durations to pre-developed durations 
for the range of pre-developed discharge rates from 50% of the 2-year peak flow up to the full 50-year peak flow." 

21 [d. at Appendix 1, p. 24. 
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1 On January 13,2009, Clark County adopted Ordinance No. 2009-01-01, with an effective 

2 date of 90 days later, or April 13,2009 (Appendix B to Clark County's Response). Among other 

3 things, the ordinance requires the flow duration standard for high flows to be engineered to 

4 match the existing conditions on the site rather than historic, pre-development conditions. Clark 

5 Co. Code 40.385.020.C.2a. Id. 

6 On March 17,2009, Ecology issued a Notice of Violation to Clark County alleging that 

7 the county violated the terms of the permit by "[a]dopting a flow control policy that Ecology 

8 determined does not provide equal or similar protection of receiving waters and equal or similar 

9 levels of pollutant control, as compared to Appendix 1. (CCC § 40.385.020.C.2.a)." Notice of 

1 0 Violation No. 6514 at 1. In addition to being late, Ecology determined that Clark County's 

11 ordinances and manual did not meet the standard flow control requirement, the 0.1 cubic feet per 

12 second flow threshold, and other requirements of Appendix 1 of the Phase I Permit. Ecology 

13 concluded that Clark County's lesser standards and thresholds for control of runoff from new 

14 development and redevelopment, unless otherwise mitigated, would not provide an equivalent 

15 amount of flow control as required by the Phase I Permit. 

16 On January 6,2010, Clark County and Ecology entered into Agreed Order No. 7273, the 

17 purpose of which was to "establish the actions necessary to bring the County into compliance 

18 with Special Condition S5" of the Phase I Permit. Agreed Order at 1. The Order requires Clark 

19 County to implement a flow control program for new development and redevelopment that 

20 Ecology believes will result in an equivalent level of protection as the flow control requirement 

21 for new development and redevelopment in the Phase I Permit. Shrieve Dec/. at ~4. 
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Under the Agreed Order, Ecology approved Clark County's alternative flow control 

2 program on the condition that Clark County mitigate runoff from new development and 

3 redevelopment to the historic, pre-development condition through a capital flow control 

4 mitigation program undertaken at County expense. Agreed Order at 3-4. In other words, the 

5 Agreed Order would allow Clark County to apply the lesser flow control standard to new and re-

6 development projects in its jurisdiction, utilizing existing rather than pre-development conditions 

7 as the standard, provided that Clark County makes up the difference in flow control protection 

8 that individual developments will not be required to achieve. The Agreed Order establishes an 

9 accounting system for the mitigation requirement and incorporates a 14-page attachment .more 

10 specifically describing the County's Development and Redevelopment Flow Control Mitigation 

11 Program ("Mitigation Program"). The attachment details various aspects of the Mitigation 

12 Program such as its purpose, projects triggering the mitigation obligation, allowable capital 

13 mitigation projects, calculating area mitigated by capital projects, prioritization of projects, 

14 geographic location of mitigation projects, mitigation project timing and tracking, reporting, 

15 funding, and limitations. Agreed Order, Attachment A. 

16 Clark County's Mitigation Program applies to development and redevelopment projects 

17 that vested on or after April 13,2009. Id. at 2. The Agreed Order similarly requires Clark 

18 County to account for its stormwater mitigation obligation based on acreage impacted by new 

19 development or redevelopment projects that start construction and are vested after April 13, 

20 2009. Agreed Order at 4. 

21 
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1 Appellants disagree that the Agreed Order provides an equivalent or similar level of 

2 protection for receiving waters as the Phase I Permit and timely appealed the Agreed Order to 

3 this Board. Rosemere has moved for partial summary judgment on legal issues 1 (c) and 2( c), 

4 which are stated as follows in the Consolidated List of Legal Issues governing this appeal: 

5 1. Does the mitigation requirement imposed by Section IV.1 of the 
Agreed Order reduce storm water runoff to the maximum extent 

6 practicable ("MEP"), and apply all known, available and reasonable 
methods to control runoff and protect water quality ("AKART"), in 

7 light of the following: (c) Provisions in the Agreed Order that exempt 
from the mitigation obligation any new development or redevelopment 

8 that has applied for a permit on or prior to April 13, 2009? 

9 2. Does the mitigation requirement imposed by Section IY.l of the 
Agreed Order provide an equivalent level of protection for receiving 

10 waters as the requirements of the Phase 1 Permit, for the reasons 
discussed in Issue [1 (c)] above? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Clark County cross moved for summary judgment in its favor on the legal issues it 

believes are premised on a challenge to applying the vested rights doctrine to the flow control 

standard, which the County identifies as Legal Issues 1 (h), Sea), and (5)(b), in addition to l(c) 

listed above. These additional issues read as follows: 

1. Does the mitigation requirement imposed by Section IY.l of the Agreed Order 
reduce stormwater runoff to the maximum extent practicable ("MEP"), and 
apply all known, available and reasonable methods to control runoff and 
protect water quality ("AKART"), in light of the following: (h) The failure of 
the Agreed Order to mitigate for development that occurred after August 17, 
2008, when Clark County was initially required to adopt a compliant 
stormwater ordinance. 

5. Does § IV.2 of the Agreed Order, which requires Clark County to make other 
20 changes to its development codes in order to comply with the permit, result in 

a stormwater standard for new development and redevelopment that fails to 
21 require MEP and apply AKART, or authorize stormwater discharges that 
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1 unlawfully degrade water quality and/or causes or contributes to a violation of 
water quality standards by: (a) Allowing Clark County to continue issuing 

2 development permits that vest prior to December 9, 2009, and/or (b) Not 
requiring any mitigation for permits issued after August 8, 2008 that were 

3 inconsistent with the permit? 

4 ANALYSIS 

5 Summary judgment is a procedure available to avoid unnecessary trials on formal issues 

6 that cannot be factually supported and could not lead to, or result in, a favorable outcome to the 

7 opposing party. Jacobsen v. State, 89 Wn.2d 104,569 Wn.2d 1152 (1977). The summary 

8 judgment procedure is designed to eliminate trial if only questions of law remain for resolution. 

9 Summary judgment is appropriate when the only controversy involves the meaning of statutes, 

10 and neither party contests the facts relevant to a legal determination. Rainier Nat'l Bank v. 

11 Security State Bank, 59 Wn. App. 161, 164, 796 P .2d 443 (1990), review denied, 117 Wn.2d 

12 1 004 (1991). 

13 The party moving for summary judgment must show there are no genuine issues of 

14 material fact and the moving party is entitled to judgment as a matter of law. Magula v. Benton 

15 Franklin Title Co., Inc., 131 Wn.2d 171,182,930 P.2d 307 (1997). A material fact in a 

16 summary judgment proceeding is one that will affect the outcome under the governing law. 

17 Eriks v. Denver, 118 Wn.2d 451,456,824 P.2d 1207 (1992). In a summary judgment, all facts 

18 and reasonable inferences must be construed in favor of the nonmoving party. Jones v. Allstate 

19 Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002). 

20 Through its motion, Rosemere requests the Board to declare that municipal permittees are 

21 not simply exempt from the duty to meet MEP and AKART where project proponents submitted 
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applications before updated stormwater codes took effect. Rosemere 's Motion for Partial 

2 Summary Judgment at 2. More specifically, Rosemere asks the Board to interpret the Phase I 

3 Permit in such a way as that the state's vested rights doctrine, found at RCW 58.17.033 

4 (subdivision code) and RCW 19.27.095 (building permits), does not apply to the flow control 

5 requirements contained in Condition S5.C.5.b.i., which implements state and federal clean water 

6 laws. Rosemere argues that even if the doctrine did apply, that the vesting statutes explicitly 

7 provide permittees with substantial discretion to limit environmental impacts of vested 

8 development projects. 

9 Rosemere further asks the Board to set aside provisions in the Agreed Order exempting 

10 development projects vested before April 13, 2009, from the mitigation obligation imposed by 

11 that Order. Rosemere 's Motion at 2. Appellants seek an order concluding that, because Clark 

12 County has exempted from the obligations of its Mitigation Program all new or re-development 

13 projects vested before April 13, 2009, the Agreed Order fails as a matter of law to provide an 

14 equivalent or similar level of protection as the Phase I Permit's default flow control standard. 

15 Finally, Rosemere contends that the eight month delay between the April 13,2009 

16 effective date of Clark County's ordinance and the permit's August 19,2008 deadline for 

17 permittees to adopt their ordinances is an additional reason why the Agreed Order is not, in fact, 

18 equivalent, but Appellants do not rely on this as a basis for summary judgment. Rather, they 

19 contend that factual evidence at hearing regarding the negative impacts of this gap will 

20 demonstrate the additional inadequacy of the Agreed Order. 

21 
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1 Respondent Clark County contends that the imposition of the flow control standard is 

2 subject to Washington's vested rights doctrine and that Rosemere's motion is an untimely 

3 collateral attack on the Phase I Permit. Clark County asks the Board to conclude that the vested 

4 rights doctrine applies to storm water regulations and to interpret the Phase I Permit as not 

5 requiring permittees to impose the new flow control standard on vested development. Clark 

6 County further seeks an order from the Board determining that Clark County's decision to 

7 exempt from its Mitigation Program development that vested before April 13,2009, does not 

8 render the Agreed Order invalid as a matter of law. 

9 Ecology agrees with Appellants that the state's vesting laws do not exempt municipal 

10 permittees from complying with MEP and AKART requirements. Ecology further agrees with 

11 Rosemere that the state can and should require municipal permittees to exercise their discretion 

12 to the fullest under vesting laws in order to meet the requirements offederal and state clean 

13 water laws. Ecology's Response at 3. However, Ecology parts company with Rosemere when it 

14 argues that although vesting laws do not require permittees to exempt vested new and re-

15 development from the updated standard, Ecology's decision to allow Clark County to exempt 

16 projects vested after April 13, 2009, was a reasonable exercise of its enforcement discretion. 

17 Ecology further contends the same is true for the Phase I Permit generally: that while Ecology 

18 was not required by vesting laws to allow all municipalities to exempt all vested development 

. 19 from the permit's updated flow control requirements, Ecology was also not required by the MEP 

20 and AKART standards to include all such vested projects within the reach of Condition S5.C.5 

21 of the Phase I Permit. Ecology argues thafits interpretation ofMEP and AKART, in which it 
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1 determined to use vesting as something akin to a proxy for "practicability" or "reasonability," 

2 was not challenged as part of the appeal of the Phase I Permit so that any such challenge now 

3 amounts to an untimely collateral attack on the permit. 

4 Finally, Ecology contends that material facts preclude the Board from ruling on summary 

5 judgment whether Clark County's Mitigation Program provides a level of protection equivalent 

6 or similar to the protection afforded by the flow control program in the Phase I Permit, and 

7 whether Clark County's program meets MEP and AKART requirements. 

8 Vesting 

9 We find that the Phase I Permit is ambiguous regarding the extent to which the flow 

10 control standard contained in Condition S5.C5 applies to projects applied for prior to the August 

11 2008 required effective date for permittees' ordinances. The Board never addressed the vesting 

12 issue in its review of the Phase I Permit, and the Phase I Permit itself is silent as to vested rights. 

13 It is necessary for us to resolve this ambiguity before reaching a decision regarding Rosemere's 

14 challenge to Clark County's Mitigation Program. 

15 We reject Clark County's position that imposition of the flow control standard on 

16 development is subject to Washington's vested rights doctrine and that Appellant's motion is an 

17 untimely collateral attack on the Phase I Permit itself. We also reject Clark County's argument 

18 that the vested rights doctrine precludes, as a matter oflaw, the application of the Phase I 

19 Permit's flow control requirements to new or redevelopment projects that vested for land use 

20 purposes prior to April 13,2009. Rather, as explained later in this decision, this appeal requires 

21 us to interpret what constitutes MEP and AKART under the Phase I Permit in order to rule on 
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1 Rosemere' s challenge to the equivalency of Clark County's Mitigation Program as approved in 

2 the Agreed Order. 

3 This Board has previously ruled that the requirements imposed by state stormwater 

4 permits are not "land use control" ordinances, and we re-affirm those rulings here. In our Phase 

5 II summary judgment decision, we rejected the permittees' argument that a state land use control 

6 statute, RCW 82.02.020, applied to stormwater permits: 

7 [T]he purpose ofthe Permits is to ensure that the rate of stormwater 
discharge from property is maintained within a certain level, and this flow 

8 level has been determined by Ecology to be necessary to prevent harm to 
the environment. The flow control standard is aimed at achieving a 

9 particular environmental result, and the Permits provide considerable 
flexibility how this result is achieved. The purpose of the Permits is to 

10 control discharge of pollutants and not to control land use . ... Ecology has 
determined that, collectively, these requirements, which include the flow 

11 control standard, are necessary to satisfy the federal MEP and state 
AKART standards. While developers ultimately may have to undertake 

12 actions consistent with the flow control standard of the Western Phase II 
Permit if they seek to discharge into an MS4, the requirements originate in 

13 state and federal law, and the imposition of these requirements on 
municipalities derives from the delegated NP DES and state waste 

14 discharge programs, not local government-initiated regulation of 
development. 

15 
Phase II Order on Summary Judgment (September 29,2008) at 6-7 (emphasis added).2 

16 
Under Washington law, proposed land divisions and building permits are to be 

17 
considered under the "zoning or other land use control ordinances" in effect at the time a "fully 

18 
completed application" has been filed. RCW 58.17.033 (subdivision code); RCW 19.27.095 

19 

20 2 In a decision involving applicability of the Construction Stormwater General Permit, we similarly held that the 

requirement to control stormwater imposed by state stormwater permits is not a land use control subject to vesting. 
21 Cox v. Ecology, PCHB No. 08-077 (Order Granting Summary Judgment, February 26, 2009). 
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1 (building permits). The purpose of this doctrine is to provide a measure of certainty to property 

2 owners and developers, and to protect their expectations against fluctuating land use policy. 

3 Noble Manor Co. v. Pierce County, 133 Wn.2d 269,278 (1997) (citing West Main Associates v. 

4 City of Bellevue, 106 Wn.2d 47,51 (1986». 

5 At the same time, the Washington Supreme Court has recognized that "[a] proposed 

6 development which does not conform to newly adopted laws is, by definition, inimical to the 

7 public interest embodied in those laws." Abbey Road Group, LLC v. City of Bonney Lake, 167 

8 Wn.2d 242,251 (2009) (quoting Erickson & Associates, Inc. v. McLerran, 123 Wn.2d 864, 873 

9 (1994 ». Vesting, therefore, necessarily creates conflict with competing public policies, and may 

1 0 undermine the public interest embodied in later-enacted laws. Noble Manor, 133 Wn.2d at 280 

11 (If a vested right is too easily granted, the public interest is subverted). 

12 In its efforts to balance these competing objectives, the courts have limited application of 

13 vested rights under various circumstances. For example, state vesting law does not apply to 

14 ordinances that impose additional fees or costs on development, so even where vested projects 

15 are allowed to build to outdated development standards, a jurisdiction is allowed to impose a fee 

16 that can be used to offset the environmental impacts of the project. See e.g., New Castle 

17 Investments v. City of La Center, 98 Wn. App. 224, 237-8 (1999) (transportation impact fees are 

18 not "land use control ordinances" and hence not subject to vesting laws); Belleau Woods II, LLC 

19 v. City of Bellingham, 150 Wn. App. 228, 238-39 (2009) (vested rights doctrine does not protect 

20 developer against the additional cost of impact fees, which are not "land use control ordinances" 

21 
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1 because they simply add to the cost of the project but do not affect physical aspects of a 

2 development). 

3 Clark County argues that, unlike impact fees, stormwater regulations are land use 

4 ordinances that are subject to the vested rights doctrine. The County relies on Westside Business 

5 Park in support of this position. Westside Business Park, LLC v. Pierce County, 100 Wn. App. 

6 599,607 (2000). But Westside Business Park is not a water pollution control permit case; it 

7 involved a local government's storm drainage ordinance and a dispute about the completeness of 

8 the developer's application. In Westside Business Park, the "only issue" for resolution by the 

9 court was whether the vesting statute vests a developer's right to have the county apply the 

10 .stormwater drainage ordinance in effect at the time of the developer's bare bones application for 

11 short plat approval, where the application failed to disclose the proposed use of the site but the 

12 County actually knew of the intended use from the predevelopment conference and accepted the 

13 application as complete. Westside Business Park, 100 Wn. App. at 602. The decision essentially 

14 involved a factual inquiry into the adequacy of the application and surrounding information in 

15 light of the County's requirements for a fully completed application. Id, at 605. The Westside 

16 Business Park court also specifically declined to review the issues raised by the interplay 

17 between the state vested rights doctrine and the requirements of the federal Clean Water Act. Id, 

18 at 608-9. For these reasons, we do not find the Court's statements characterizing stormwater 

19 drainage ordinances as "land use controls" controlling in this context. 

20 Rather, the better analysis for purposes of the vesting issue entails an examination of the 

21 source of authority for the requirement as well as its purpose, in addition to whether it may exert 
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some restraining or directing influence over land use. In the case of the Phase I Permit, it is the 

2 application of the federal Clean Water Act and state water pollution control laws that require 

3 municipal permittees to adopt updated stormwater controls for the purpose of controlling water 

4 pollution and protecting water quality. To that end, the Phase I Permit is an environnlental 

5 regulation which does not dictate particular uses of land but requires only that, however the land 

6 is used, damage to the environment is kept within prescribed limits. See generally, California 

7 Coastal Com 'n v. Granite Rock Co., 480 U.S. 572, 587, 107 S. Ct. 1419 (1987) (The line 

8 between environmental regulation and land use planning will not always be bright, but their core 

9 activities are undoubtedly different). 

10 The Phase I Permit is distinct from those requirements derived from state and local 

11 government's land use planning authority, which in essence chooses particular uses for the land. 

12 Additionally, neither the Phase I Permit's flow control standard, nor the Agreed Order, directly 

13 exert "a restraining or directing influence" over land use because it is the municipal permittees 

14 that bear the burden of meeting the requirements, not developers. As we have previously 

15 recognized, the permit's flow control standard is a technological standard aimed at achieving a 

16 particular environmental result, and the permit provides considerable flexibility as to how that 

17 result is achieved. This includes options, such as allowing local government to construct 

18 necessary regional stormwater control facilities. Phase II Summary Judgment Order at 7. It also 

19 includes options to achieve flow control goals through best management practices ("BMPs") like 

20 water harvesting, green roofs, pervious materials, and other engineered onsite facilities, which 

21 are not "land use control" ordinances like zoning ordinances. 
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1 Even if the permit's flow control standard is characterized as a land use control, the 

2 Washington courts have rejected arguments that the vested rights doctrine should be expanded to 

3 all types of land use applications in order to harmonize its use with the common law vesting 

4 doctrine and provide more certainty to developers. Abbey Road Group, 167 Wn.2d at 260-61 

5 (rejecting expansion of the vested rights doctrine to a site plan application for a multifamily 

6 condominium development); Deer Creek Developers, LLC, v. Spokane County, -- Wn. App. --, 

7 2010 WL 2882778 (May 27, 2010) (rejecting expansion of the vested rights doctrine to a 

8 subdivision application. The Deer Creek Developers Court, quoting Abbey Road, noted that 

9 '''such a rule would eviscerate the balance struck in the vesting statute. While some of Abbey 

10 Road's arguments could support a change in the law, instituting such broad reforms in land use 

11 law is ajob better suited to the legislature,' not the judiciary." Deer Creek Developers, at ~21 

12 (quoting Abbey Road, 167 Wn.2d at 261). The Board finds no reason why the vested rights 

13 doctrine should be expanded to apply to an environmental regulation such as a pollution control 

14 permit that implements the federal Clean Water Act. The Board concludes that it is more 

15 appropriate for the legislature to enact any such expansion of the vested rights doctrine.3 

16 

17 

18 3 In an earlier decision reviewing the applicability of a critical area ordinance to a development project for which the 

developer had earlier submitted a master use permit application, the Washington Supreme Court rejected the cal1 to 
19 "modernize" the vested rights doctrine in light of the substantial increase in land use regulations. Citing the 

legislative findings in both SEPA and the Growth Management Act, the Court stated that "these findings reflect a 
20 legislative awareness that land is scarce, land use decisions are largely permanent, and, particularly in urban areas, 

land use decisions affect not only the individual property owner or developer, but entire communities." Erickson & 

21 Associates, 123 Wn.2d at 875-76. 
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1 Equivalency 

2 The Board denies the parties' cross motions for summary judgment on the basis that it is 

3 premature to reach a decision about whether the Agreed Order provides equal or similar 

4 protection of receiving waters as the Phase I Permit. In order to resolve this issue, the Board 

5 believes the record needs to be more fully developed in a number of areas. Specifically, it is 

6 important for the Board to evaluate additional factual evidence related to how and why Ecology 

7 selected the August 17,2008 effective date for the Phase I Permit's new flow control standard, 

8 and the criteria Ecology used to determine how the Agreed Order provides an equivalent or 

9 similar level of protection. Because of the ongoing impacts to water quality for development 

10 undertaken to a lesser discharge standard, the Board is interested in reviewing the mitigation 

11 proposed by Clark County and determining whether this mitigation is sufficient to offset any 

12 impacts that may be generated from development and redevelopment that the Agreed Order 

13 exempts from mitigation. Because the flow control standard is included within Ecology's 

14 definition ofMEP, and MEP is a technological standard, the Board is interested in the feasibility 

15 of using the flow control standard at the sites which were exempted unde~ the Agreed Order, and 

16 the potential mitigation costs for the County if it did provide mitigation for stormwater 

17 discharged under a lesser standard from these sites. This information is necessary for the Board 

18 to harmonize the MEP/AKART standards with Ecology's ability to exercise discretion, and to 

19 establish the Phase I Permit's baseline level of protection required by MEP and AKART against 

20 which the equivalency of Clark County's mitigation program is to be measured. 

21 
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1 We also agree with Rosemere and Ecology that the Phase I Permit requires municipal 

2 permittees to exercise their discretionary authorities to the fullest under vesting laws (if and 

3 where they might be applicable), in order to meet the requirements of federal and state clean 

4 water laws. What remains unclear at this point, however, is how the exercise of that discretion 

S impacts the level of protection afforded by Phase I Permit generally, and by Clark County's 

6 Agreed Order specifically. Without that information, it is premature for us to reach a judgment 

7 regarding the equivalency of Clark County's Mitigation Program. 

8 In conclusion, in keeping with our previous decisions and the analysis above, we hold 

9 that the vested rights doctrine does not, as a matter of law, preclude municipal permittees from 

10 applying the Phase I Permit's flow control standard to new or redevelopment projects that vested 

11 prior to the effective date of their updated flow control requirements adopted to satisfy Condition 

12 S5.CS. To hold otherwise would contravene the purposes behind the NPDES and state waste 

13 discharge programs, which is not to control land use but to control the discharge of pollutants 

14 and to protect water quality. We also recognize that MEP and AKART do not foreclose 

15 Ecology's discretionary authority to allow municipal permittees to propose alternative flow 

16 control programs for new development and redevelopment that provide equal or similar 

17 protection of receiving waters. The Board agrees with Rosemere and Ecology that the state's 

18 vesting laws do not exempt municipal permittees from complying with MEP and AKART 

19 requirements. We leave open the factual question as to whether the Agreed Order properly 

20 allows Clark County to deny, condition, or mitigate otherwise vested projects based upon the 

21 baseline level of protection afforded by Phase I Permit. 
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Summary judgment should therefore be denied, and the issues involving vested projects 

2 should proceed to hearing for further development (Legal Issues No. l(c), 2(c), 1 (h), and 5(a-b)). 

3 Issues 1 (c), 2( c), 1 (h), and 5(b) concern the relationship between the mitigation requirement and 

4 vested projects, and require further development at hearing as explained above. Issue 5(a) 

5 concerns the validity of the Agreed Order to the extent it allows Clark County to continue issuing 

6 development permits that vest prior to December 9,2009.4 At hearing, Rosemere, as the 

7 appealing party, will continue to bear the burden of proof in challenging the Agreed Order, but 

8 Ecology will also bear the burden of establishing the baseline against which it determined the 

9 equivalency of Clark County's alternative. 

10 ORDER 

11 The parties' cross motions for summary judgment are each DENIED. 

12 

13 

SO ORDERED this CiG.tf.. dayof ~ ,2010. 

POLLUTION CONTROL HEARINGS BOARD 

14 

15 

16 

17 

18 

19 

20 
4 Clark County's brief fails to address this issue distinct from its arguments related to mitigation and vesting, and we 

21 conclude the County has not met its burden of demonstrating it is entitled to summary judgment on this issue. 
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PCHB NO. 10-013 

CONSOLIDATED LIST OF LEGAL 
ISSUES 

In accordance with the Board's instructions during the February 25,2009 status 

conference, appellants Rosemere Neighborhood Association et al. and respondent Department of 

Ecology respectfully submit the following joint list of legal issues. Clark County intends to 

propose alternative phrasing on two of appellants' issues. All parties reserve the right to include 

additional issues that become apparent during discovery, as allowed by the Board. 

APPELLANTS' LEGAL ISSUES 

1. Does the mitigation requirement imposed by Section IV.l of the Agreed Order 

19 result ina stormwater standard for new development and redevelopment that fails to reduce 

20 stormwater runoff to the maximum extent practicable ("MEP"), and fails to apply all known, 

21 available, and reasonable methods to control runoff ("AKART"), in light of the following: 

22 a. Ecology's previous findings that the flow control standard imposed by 

23 S.5.C.5(b)(i) and § 4.7 of App. 1 of the Phase I permit is both practicable and necessary 

24 to protect streams, and this Board's finding in Puget Soundkeeper Alliance v. Ecology, 

25 
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1 2008 WL 5510414, *26 (Aug. 8,2008), that such standard does not constitute MEP ahd 

2 AKART; 

3 b. Provisions in the Agreed Order that allow any retrofit project completed 

4 after Apri113, 2009, to count towards the mitigation obligation; 

5 c. Provisions in the Agreed Order that exempt from the mitigation obligation 

6 any new development or redevelopment that has applied for a permit on or prior to 

7 April 13, 2009; 

8 d. Provisions in the Agreed Order that allow the mitigation to occur up to 

9 three years after the start of construction; 

10 e. Provisions in the Agreed Order that allow mitigation to occur in a different 

11 subwatershed or watershed than the new development or redevelopment; 

12 f. Provisions in the Agreed Order that allow Clark County to use its existing 

13 retrofit programs for mitigation, including those imposed by Section S.5.C.6 of the 

14 current Phase I permit, without any additional funding or commitments; 

15 g. The lack of any requirement in the Agreed Order that Clark County 

16 maintain, monitor or inspect mitigation facilities to ensure that they operate in perpetuity; 

17 h. The failure of the Agreed Order to mitigate for development that occurred 

18 after August 17,2008, when Clark County was initially required to adopt a compliant 

19 stormwater ordinance; 

20 i. The lack of adequate technical and scientific basis for using land cover as 

21 the metric for determining the mitigation obligation, whert such metric is blind to 

22 significant site conditions like soils and slope, as well as in-stream impacts. 

23 2. Does the mitigation requirement imposed by Section IV.l of the Agreed Order 

24 

25 
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1 provide an equivalent level of protection for receiving waters as the requirements of the Phase I 

2 permit, for the reasons discussed in Issue l(a)-(i) above? 

3 3. Does the mitigation requirement imposed by Section IV.l ofthe Agreed Order 

4 authorize stormwater discharges from new development and redevelopment that unlawfully 

5 degrade water quality and/or causes or contributes to a violation of water quality standards? 

6 4. Is the mitigation requirement imposed by Section IV.l of the Agreed Order 

7 consistent with federal rules that require a structural retrofit program that is in addition to and 

8 separate from the standards for new development and redevelopment, as described in Condition 

9 S.6 of the Phase I permit? 

10 5. Does § IV.2 of the Agreed Order, which requires Clark County to make other 

11 changes to its development codes in order to comply with the permit, result in a stormwater 

12 standard for new development and redevelopment that fails to require MEP and apply AKART, 

13 or authorize stormwater discharges that unlawfully degrade water quality and/or causes or 

14 contributes to a violation of water quality standards, by: 

15 a. Allowing Clark County to continue issuing development permits that vest 

16 prior to December 9, 2009?, and/or 

17 b. Not requiring any mitigation for IJermits issued after August 2008 that 

18 were inconsistent with the permit? 

19 6. Has the Department of Ecology effectively modified the Phase I permit for Clark 

20 County, and/or approved Clark County's stormwater manual, without complying with necessary 

21 public notice and comment procedures? 

22 7. Does the mitigation requirement imposed by Section IV.l of the Agreed Order 

23 unlawfully authorize stormwater discharges from new development and redevelopment that will 

24 

25 
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1 result in harm to salmon species listed as threatened or endangered under the federal Endangered 

2 Species Act ("ESA")? 

3 CLARK COUNTY'S LEGAL ISSUES 

4 8. Was the jurisdiction of the Pollution Control Hearings Board properly invoked by 

5 the appellants? 

6 9. If the jurisdiction of the Pollution Control Hearings Board was properly invoked, 

7 do the Appellants have standing to contest the order issued by the Department of Ecology? 

8 10. Do Phase I Permittees have flexibility to achieve flow control standards through 

9 capital programs, such as Clark County's, that control stormwater runoff and provide equal or 

10 similar protection of receiving waters as compared to Appendix 1 of the Phase I Municipal 

11 Stormwater Permit? 

12 11. Would the relief requested by Appellants violate state or federal constitutional 

13 prohibitions against takings or RCW 82.02.020? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Respectfully submitted this 10th day of March, 2010. 
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~HASSEL N[-- t 
JANETTE K. BRIMMER 
Earthjustice 

,-
705 Second Avenue, Suite 203 
Seattle, W A 98104-1711 
(206) 343-7340 
(206) 343-1526 [FAX] 
jhasselman@earthjustice.org 
jbrimmer@earthjustice.org 

Attorneys for Appellants Rosemere Neighborhood 
Association, Columbia Riverkeeper, and Northwest 
Environmental Defense Center 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 

?'(l CONSOLIDATED LIST OF LEGAL ISSUES - 4 - (206) 343-7340 
(206) 343-1526 {FAX! 



EXHIBIT 8 



1 

2 

3 

~CC[E~~[E~ 
SEP 222010 

ENVIRONMENTAL 
HEARINGS OFFICE 

POLLUTION CONTROL HEARINGS BOARD Received'~. 

4 FOR THE STATE OF WASHINGTON L"i.-.. :!../d1ir () 
5 ROSEMERE NEIGHBORHOOD ASSOCIATION,) 

6 

7 

8 

COLUMBIA RIVERKEEPER, and NORTHWEST) PCHB NO. 10-013 
ENVIRONMENTAL DEFENSE CENTER, 

Appellants, 

vs. 

) 
) 
) APPELLANTS' PRE-HEARING 
) BRIEF 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

Earthjustice 
705 Second Ave. , Suite 203 
Seattle, WA 98104 
(206) 343-7340 
(206) 343-1526 {FAX! 



1 TABLE OF CONTENTS 

2 INTRODUCTION .......................................................................................................................... 1 

3 FACTUAL BACKGROUND ......................................................................................................... 2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I. 

II. 

THE PHASE I STORMW A TER PERMIT REQUIRES CONTROL OF 
HIGH FLOWS THROUGH APPLICATION OF A FLOW DETENTION 
STANDARD ........................................................................................................... 2 

CLARK COUNTY'S PERMIT VIOLATION AND THE 
DEVELOPMENT OF THE "MITIGATION" PLAN TO MEET FLOW 
CONTROL REQUIREMENTS .............................................................................. 3 

ARGUMENT .................................................................................................................................. 4 

I. 

II. 

III. 

THE ORDER ALLOWS CLARK COUNTY TO RELABEL EXISTING 
PROJECTS AND DIVERT EXISTING FUNDS FROM ITS 
STRUCTURAL PROGRAM .................................................................................. 4 

A. Overview of Clark County's Structural Stormwater Controls Program .......... .4 

B. Clark County Will Now Divide the Same SCIP Funding Between 
Structural Controls and the Agreed Order Mitigation ...................................... 6 

C. Specific Projects That Predate the Agreed Order Now Count Towards 
the Mitigation Obligation ................................................................................. 8 

THE ORDER UNLA WFULL Y EXEMPTS A SIGNIFICANT AMOUNT 
OF NEW DEVELOPMENT FROM THE DUTY TO MITIGATE ..................... 10 

A. The Order Exempts Development Between August 2008 and April 
2009. 10 

B. The Order Unlawfully Exempts Future Development That Is Vested 
to Clark County's Old Standards ................................................................... .13 

C. The Order Fails to Require Mitigation for Clark County's Permit 
Violations That Improperly Exempted Certain Types of Projects From 
Flow Control Requirements ............................................................................ 16 

THE ORDER LACKS ADEQUATE SCIENTIFIC FOUNDATION .................. 17 

A. Mitigation Projects Need to Be Carefully Selected to Insure That 
They Are Actually Mitigating for the Harm Allowed .................................... 17 

B. The Order Fails to Contain Sufficient Safeguards to Insure That the 
Harm From Clark County's Inadequate Flow Standard Is Mitigated ............. 18 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 

?n APPELLANTS' PRE-HEARING BRIEF (206) 343-7340 
(206) 343-1526 {FAX! 



1 IV. THE ORDER FAILS TO REQUIRE OR EVEN EMPHASIZE LOW 
IMPACT DEVELOPMENT MEASURES AT DEVELOPMENT OR 

2 MITIGATION SITES ........................................................................................... 21 

3 V. THE ORDER FAILS TO INSURE THAT BENEFICIAL USES WILL 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BE PROTECTED AND VIOLATES WAC 173-226-070 ................................... 21 

A. The Law Requires That Municipal Stormwater Permits Insure That 
Salmon and Steelhead Are Not Harmed ......................................................... 21 

B. The Order Does Not Insure That Stormwater Discharges Avoid Harm 
to Salmon and Steelhead ................................................................................. 24 

CONCLUSION ............................................................................................................................. 25 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 

?fi APPELLANTS' PRE-HEARING BRIEF (206) 343-7340 
(206) 343-1526 {FAXl 



1 TABLE OF AUTHORITIES 

2 CASES 

3 Defenders of Wildlife v. Bernal, 
204 F.3d 920 (9th Cir. 2000) ............................................................................................. 23 

4 

Forest Conservervation Council v. Rosboro Lumber, 
5 50 F .3d 781 (9th Cir. 1995) ............................................................................................... 22 

6 Loggerhead Turtle v. Volusia County, 
896 F. Supp. 1170 (M.D. Fla. 1998) .................................................................................. 23 

7 
Puget Soundkeeper Alliance v. Ecology, 

8 2008 WL 5510413 (Wash. PCHB Aug. 7, 2008) ................................................ 2, 3,4,5,6 

9 Westside Business Park v. Pierce County, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

100 Wn. App. 599 (Div. II, 2000) ................................................................... .14, 15, 16, 18 

STATUTES 

16 U.S.C. § 1532(13) ............................................................................................................... 22,23 

16 U.S.C. § 1538(a)(I)(B) ............................................................................................................. 22 

RCW 90.48.520 ............................................................................................................................ 22 

REGULA nONS 

50 C.F.R. § 222.1 02 ....................................................................................................................... 23 

WAC 173-201A-310 ...................................................................................................................... 22 

WAC 173-201A-510(1) ................................................................................................................. 22 

WAC 173-201A-600 ...................................................................................................................... 22 

WAC 173-220-130(b) .................................................................................................................... 22 

WAC 173-226-070 ......................................................................................................... 2, 21, 22, 24 

WAC 173-226-070(3)(b) ............................................................................................................... 22 

MISCELLANEOUS 

64 Fed. Reg. 60727 (Nov. 8, 1999) .......................................................................................... 23, 24 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 

?ll APPELLANTS' PRE-HEARING BRIEF (206) 343-7340 
(206) 343-1526 (FAX! 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

65 Fed. Reg. 42,422 (July 10, 2000) .................................................................................. 22,23,24 

70 Fed. Reg. 37160 (June 28, 2005) .............................................................................................. 23 

71 Fed. Reg. 858 (Jan. 5, 2006) ..................................................................................................... 23 

G. Overstreet & D. Kircheim, The Quest for the Best Test to Vest: 
Washington's Vested Rights Doctrine Beats the Rest, 
23 Seattle U. L. Rev. 1043, 1061 (2000) ........................................................................... 14 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 

?ll APPELLANTS' PRE-HEARING BRIEF (206) 343-7340 
(206) 343-1526 {FAX, 



1 INTRODUCTION 

2 In the Phase I municipal stormwater permit, Ecology set forth standards for control of 

3 stormwater that it believed complied with its legal mandate to regulate stormwater to the 

4 maximum extent practicable ("MEP") and apply all known, available and reasonable methods of 

5 control ("AKART"). This included a flow control standard to reduce the adverse impacts to 

6 streams arising from extended durations of high runoff. Clark County, a Phase I permittee, 

7 deliberately chose not to comply with that standard, and instead adopted a significantly weaker 

8 one. After first initiating enforcement action, Ecology ultimately agreed to allow the County to 

9 keep its inadequate flow control standard in exchange for a promise to implement a "mitigation" 

10 program under which an equivalent amount of acreage would be retrofitted to Ecology flow 

11 control standards at County expense. The mitigation plan was initially adopted as an Agreed 

12 Order, and later as a formal modification to the Phase I permit. 

13 Plaintiffs Rosemere Neighborhood Association, Columbia Riverkeeper, and Northwest 

14 Environmental Defense Center ("Rosemere") appeal the Agreed Order because the "mitigation" 

15 it offers is illusory. Rosemere will show that Clark County is simply continuing to implement 

16 the same structural retrofit program that it has had in place for years, and that it is required to 

17 implement under a different provision of its Phase I permit. Rosemere will also show that the 

18 Agreed Order fails to insure that the environmental harm that it allows is actually mitigated, by 

19 exempting significant categories of development from the mitigation obligation, by using an 

20 oversimplified metric to track mitigation, and by allowing mitigation distant in space and time 

21 from the stream suffering the impacts. Finally, the evidence will show that these and other flaws 

22 result in harm to salmon and steelhead in violation of special provisions of the state's water 

23 quality regulations. Rosemere respectfully requests that this Board invalidate the Agreed Order 

24 in its entirety. 

25 
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1 FACTUAL BACKGROUND 

2 1. THE PHASE I STORMWATER PERMIT REQUIRES CONTROL OF HIGH FLOWS 
THROUGH APPLICATION OF A FLOW DETENTION STANDARD. 

3 
Clark County is covered under the Phase I stormwater permit. J-16. This case focuses on 

4 
one element of that permit: the flow control standard for new development. The permit requires 

5 
all permittees to adopt ordinances that would apply the default flow control standard for 

6 
development projects over certain size thresholds. Id. S.5.C.5(b)(i); J-17 § 4.7. 1 With a few 

7 
limited exceptions, the standard is set using flow durations modeled from the "pre-developed" 

8 
(i.e., forested) condition. The purpose of the flow control standard is to limit the erosive effects 

9 
of runoff on streams from large runoff events. J-19 at 1-5. Ecology adopted the current flow 

10 
standard in 2001, concluding that the more aggressive standard was necessary to achieve 

11 
compliance with water quality standards ("WQS") and apply AKART. Id. at 1-7; A-39 at 27. 

12 
The permit provides flexibility to tailor the default standard to local circumstances, as 

13 
long as the alternative plan provides an equivalent level of protection. J-16 at 11. The permit 

14 
lays out several prerequisites to the adoption of such local alternative standards, which "should 

15 
be adopted via a basin plan or other similar water quality and quantity planning efforts." Id.; 

16 
J-17 at 25,28-29 (requiring computer modeling and laying out requirements for adoption of 

17 
basin plans). To date, Ecology has approved few, if any, variances from the default standard. 

18 
In the Phase I permit litigation, this Board found that Ecology's default flow control 

19 
standard failed to comply with the requirements of the Clean Water Act and state law. Puget 

20 
Soundkeeper Alliance v. Ecology, 2008 WL 55l04l3 at *26 (Wash. PCHB Aug. 7, 2008) 

21 
("Phase I Final Order"). Ecology plans to include updated flow control standards in the next 

22 

23 1 Specifically, the standard is to "match development discharge durations to pre-developed 
durations for the range of pre-developed discharge rates from 50% of the 2-year peak flow up to 

24 the full 50-year peak flow." J-17 at 24. 

25 
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1 Phase I permit that it hopes will be issued in 2012. 

2 II. 

3 

CLARK COUNTY'S PERMIT VIOLATION AND THE DEVELOPMENT OF THE 
"MITIGATION" PLAN TO MEET FLOW CONTROL REQUIREMENTS 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

In commenting on the draft Phase I permit, Clark County did not mention flow control 

and did not appeal the permit's flow control standards. A-41. Nonetheless, County officials 

chose to adopt a significantly weaker standard. Winters Testimony, 'i['i[8-9. Under Clark 

County's ordinance, the flow standard for high flows would not be engineered to match 

predeve10pment conditions, but only the existing condition on the site. R-17 

§ 40.385.020(C)(2)(a). Knowing that the standard did not comply with the permit, a County 

Commissioner publicly invited Ecology to bring an enforcement action and threatened to seek 

relief from the state legislature. Winters Testimony, 'i[8. On March 17,2009, Ecology issued a 

formal Notice of Violation. J-2. The notice identified Clark County's adoption ofa "flow 

control policy that Ecology has determined does not provide equal or similar protection of 

receiving waters" as a violation of Clark County's permit obligations. Id. The notice also 

identified a second violation, Clark County's adoption of an exemption from one of the 

thresholds triggering flow control. Id. 

In response, the County proposed an "alternative" flow control plan under which Clark 

County would keep its inadequate flow control standard but make up the "difference" between 

the default standard and its standard through structural retrofit projects. The Ecology staff 

person responsible for the County's permit compliance argued vehemently against the County's 

proposal, and even considered resigning in protest. Winters Testimony, 'i['i[12-16. Nonetheless, 

staff were directed to work with Clark County on their proposal because Ecology leadership was 

concerned that a dispute over Clark County's compliance could "spill over" into the legislature 

and affect Ecology funding. Id. 'i[15. 
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1 In January 2010, Ecology signed the Agreed Order formally adopting the mitigation plan. 

2 J-l. Under the Order, the County has to develop an accounting system to track three categories 

3 of land cover affected by development projects (impervious area, lawn, and pasture) that would 

4 otherwise be subject to the default now control standard. Because Clark County will allow those 

5 projects to be built to a less protective standard, Clark County must "construct flow control 

6 facilities that, in total, serve an equal amount of these categories of existing land use cover." Id. 

7 at 4. Ecology adopted the Clark County "mitigation" approach as a formal permit modification 

8 on September 1,2010, which Rosemere has also appealed. 

9 ARGUMENT 

10 The three core questions that must be answered in this case are whether Clark County's 

11 mitigation program offers an equivalent amount of protection as the Phase I permit; whether it 

12 complies with the MEP and AKART standards; and whether it is protective of beneficial uses 

13 like salmon. The evidence will show that the Agreed Order fails each one of these tests. 

14 I. THE ORDER ALLOWS CLARK COUNTY TO RELABEL EXISTING PROJECTS 
AND DIVERT EXISTING FUNDS FROM ITS STRUCTURAL PROGRAM. 

15 
A. Overview of Clark County's Structural Stormwater Controls Program. 

16 
Acting in response to a condition in its first Phase I permit, Clark County has long had a 

17 
program to build structural retrofit projects in areas of existing development. J-14 at 9, 18-19; J-

18 
13 at 20-21. The 1999 permit required "a plan and schedule for implementing structural and 

19 

20 

21 

22 

23 

24 

25 

non-structural treatment and source control measures (including retrofitting) of the highest 

priority developed areas." A-51 at 16; J-13 at 21 ("Ecology further defines this requirement as a 

stormwater capital program to plan and build stormwater facilities to retrofit existing 

development."); A-II at 4. Clark County has been planning and implementing structural 

stormwater retrofit projects since 2000. J-13 at 21. Clark County spent $2.2 million, $785,000 
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1 and $622,000 in 2000, 2001, and 2002 respectively to implement the retrofit obligation of the 

2 permit, J-ll at 37, and over $3 million implementing retrofit projects in 2003 through 2006. 

3 A-34 App. B & C. The program is funded via a "Clean Water Fee" which imposes a charge of 

4 $33 per year for most households. A-82. 

5 In 2006, Clark County updated its process to identify and rank capital stormwater 

6 projects. A-43 at 2. The Stormwater Capital Improvement Plan ("SCIP") resulted in a set of 

7 potential projects for a six-year planning period starting in 2007. J-3. The 2007 plan identified 

8 31 retrofit proj ects and proposed to spend $19.5 million dollars over six years (on average, about 

9 $3.25 million per year) on stormwater retrofit projects. Id. at 22 (pdf).2 

10 When Ecology issued the 2007 Phase I permit, it continued and updated permittees' 

11 obligation to retrofit existing development. J-16 at 13-15. Condition S.5.C.6 requires Clark 

12 County to plan and construct structural stormwater projects to address impacts that are not 

13 "adequately controlled" by other elements of the County's plan. Clark County must consider 

14 "impacts caused by storm water discharges from areas of existing development ... and areas of 

15 new development, where impacts are anticipated as development proceeds." Id. at 13. 

16 Clark County complies with S.5.C.6 by implementing the SCIP. In its 2007 Annual 

17 Report, Clark County observed that its SCIP "largely met" the requirement for a retrofit program 

18 under S.5.C.6, and laid out five projects it intended to implement to meet that requirement. J-7 at 

19 9 & Art. A at 14-18. In its 2008 Annual Report, Clark County again claimed compliance with 

20 S.5.C.6 through implementation of its SCIP. At that time, Clark County informed Ecology that it 

21 intended to spend $8 million during the 2009-10 biennium on retrofits, and identified 11 specific 

22 

23 2 Most page citations in this brief reference the internal document page number. Where an 
exhibit does not have adequate internal pagination, the page reference is to the page of the .pdf 

24 document. Those references are denoted with a (pdf) indication after the page reference. 

25 
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projects scheduled for implementation. J-6, Att. A at 13-17. In March of2009, Clark County 

2 released a revised SCIP plan for 2009-2014. A-53. That plan listed about 40 capital retrofit 

3 projects for a total six-year cost of $11 million. Id. at 15 (pdf). Later that year, a presentation to 

4 the County Council stated that clean water program managers sought to spend $5.6 million in 

5 2010, and $4.6 million in 2011 on capital projects. A-1O at 10; A-54. 

6 Since the inception of the capital program, Clark County has not been able to construct 

7 all of the structural projects that it had budgeted for. A-44 at 34. Between 2000 and 2009, it 

8 budgeted over $18 million to fund its stormwater capital program, but only spent about half of 

9 that. A-75 at 6. This has led to a "surplus" of unused funds of over $8 million in Clark County's 

10 budget for structural retrofit projects. A-34 at 5-6 & App. B&C; A-2. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

B. Clark County Will Now Divide the Same SCIP Funding Between Structural 
Controls and the Agreed Order Mitigation. 

During the development of the Agreed Order, several people inside and outside Ecology 

raised the concern that Clark County would simply redirect funds from its existing S.S.C.6 

program to fund mitigation projects. Winters Testimony, ,;,; 19-21. Ecology technical lead Ed 

O'Brien conceded that the mitigation approach would add a new "burden" to the SCIP, and that 

"we may end up getting less overall improvements than if the default standard were met at 

development sites." A-48.3 EPA also criticized that allowing Clark County to reduce its existing 

programs to fund mitigation would result in a reduced "net amount of stormwater improvement" 

than would otherwise be obtained through implementation of the Phase I permit requirements. 

21 3 Ed O'Brien shrugged off the concern by observing that since there was no "minimum 
performance standard" for the S.5.C.6 program, "as long as the County can show that they have a 

22 CIP over and above what they are doing for this alternative flow control program, they can claim 
compliance with their NPDES permit." Id.; but see A-55 (email from Bill Moore to Ecology 

23 Director explaining Rosemere's appeal issue as "a decent argument since we didn't have an 
objective standard for retrofit in the permit AND Clark County is currently not identifying new 

24 revenue to do more retrofits."). 

25 
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1 A-22 at 1,3 ("EPA is concerned Clark County's Alternative Flow Control Program will weaken 

2 one element of this approach (retrofits) to meet the objectives and requirements of another 

3 (redevelopment)."). Similarly, NMFS Fisheries observed that allowing Clark County to use its 

4 required retrofit program to compensate for inadequate flow control allowed "double credit" for 

5 a single set of mitigation actions that would "result in more than minor detrimental effects" to 

6 salmon and steelhead. A-23 at 4. NMFS later revised its letter but did not significantly change 

7 its opinion on this issue. J-18 ("If Clark County moved projects from the structural control 

8 program to the flow control mitigation program such that structural control projects are 

9 substantially reduced, it could result in a net reduction in mitigation overall."). 

1 0 The concerns are well founded. Clark County is not adding any new funding to its 

11 structural program to pay for the Agreed Order mitigation. Instead, it will continue to implement 

12 the SCIP with the same level of funding and the same proposed list of projects, as if there was no 

13 Agreed Order-albeit now categorizing SCIP projects as either flow control mitigation or 

14 structural retrofit (Le., S.5.C.6). J-4 at 60-64. In other words, Clark County is changing the 

15 labels on some projects, but will not otherwise construct any additional retrofit projects beyond 

16 what it was already planning to in order to comply with S.5.C.6. A-33 at 2 ("Clark County 

17 suggested that the [S.5.C.6] program would continue but that there would be some overlap in the 

18 projects from that program and the program to make up the deficit from reduced flow control 

19 requirement for new development/re-development. . .. Clark County believes that some part of 

20 the [flow control] deficit can be made up from projects in the current S.5.C.6 program."). 

21 In its 2010 SWMP, the County provided an updated version of its capital projects list. 

22 Similar to previous iterations, the 2010 list included 37 projects to be implemented over five 

23 years (2007-11), at an estimated cost of$17.6 million (Le., about $3.5 million per year)-a little 

24 

25 
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1 more than the first SCIP plan released in 2007. J-4, App. A. The list includes 19 flow control 

2 mitigation projects and 16 structural stormwater control projects, half of which were already 

3 complete at the time of the report. For 2010, the plan proposes a roughly equal number of 

4 mitigation and structural control projects, but for the ten projects scheduled for construction in 

5 2011 or beyond, all are listed as "flow control mitigation" projects. Id. Another version of Clark 

6 County's capital plan shows that in 2012, it intends to spend over $6 million on flow control 

7 mitigation, but only $ 175,000-by far the lowest amount since the SCIP began--on its structural 

8 program. A-74. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

C. Specific Projects That Predate the Agreed Order Now Count Towards the 
Mitigation Obligation. 

The problem is not just that Clark County will split the same pool of SCIP funding 

between S.5.C.6 projects and mitigation projects. The evidence will show Clark County has 

already counted retrofit projects that predate the Agreed Order as "mitigation" for inadequate 

future new development. For example, the 152nd St. Project is a million-dollar capital project 

partially funded by an Ecology grant. A-85. It was identified as a priority retrofit project as 

early as 2006, A-36, and as the highest ranking capital project in the 2007-12 SCIP document. 

J-3 at 16. Clark County had submitted the project to Ecology as evidence of its fulfillment of its 

S.5.C.6 duties. See,~, J-6, App. A at 17. Permitting for the project was initiated in 2007. A-

63; A-64. By the summer of2009, work on the project was well under way. A-31. 

Construction appears to have been complete before the Agreed Order was even signed. A-62. 

Once the Agreed Order was signed, the 152nd St. Project shouldered a new responsibility: 

not only is it a S.5.C.6 retrofit, but it would also count towards the County's mitigation burden. 

A-21 at 1. Clark County claims a full 28 acres of mitigation credit from the project that can be 
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1 used to offset future growth built to the County's inadequate flow standard.4 Id. 

2 Other S.S.C.6 projects will count towards the County's mitigation obligation. For 

3 example, in the 2008 Annual Report, Clark County reported that it intended to construct the Teal 

4 Pointe facility retrofit in partial fulfillment of its S.5.C.6 duties. J-6, App. A at 17; A-1O at 9; A-

5 35 at 4. In the 2009 SCIP, Clark County gave the project a ranking of3 out of 40 projects and 

6 scheduled it for construction in 2009. Indeed, most of the funds expended towards the Teal 

7 Pointe project were spent in 2009. A-53 at 22 (pdf); A-66; A-65. After the Agreed Order was 

8 signed, the project was re-designated as "mitigation." J-4 (App. A at 2). The same thing 

9 happened with the "New Valley Retrofit" project. Compare A-53 at 22 (pdf) with J-4 App. A at 

10 3; A-68 (Sept. 2009 contract for work related to New Valley); see also A-72 at 8 (l52nd St. 

11 Project, Teal Pointe, and New Valley retrofit projects "reclassified" from S.5.C.6 to flow control 

12 mitigation).s 

13 The New Valley project "double counts" Clark County's CWA obligations in yet another 

14 way. Clark County claims that the project is needed because the existing stormwater facility 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4 The 152nd st. Project is actually counted in yet another mitigation context, under federal 
Endangered Species Act ("ESA") requirements. In 2009, the National Marine Fisheries Service 
(''NMFS''), which has ESA regulatory authority over federally funded highway projects, 
reviewed. the impacts of a highway expansion project in Clark County. A-73. Such review was 
necessary to insure that the highway project did not contribute to the jeopardy of federally 
threatened salmonids. NMFS concluded that the project met ESA standards in part because the 
highway departments had committed to implement 200 acres of stormwater retrofitting. Id. at 5. 
One hundred and fifty-four of those retrofit acres were provided by the 152nd St. Project. Id. 

S Ecology claims that it did not intend that S.5.C.6 projects count towards the mitigation 
obligation. See, ~ A-4 at 18 ("none of the projects identified in Clark County's S.5.C.6 plan 
count as mitigation credits under the Agreed Order"); J-21 at 10 ("When Ecology initially 
approved the County's proposal, Ecology was under the impression that the County would not 
change the level of effort nor the projects selected for the county's structural retrofit program 
(S.5.C.6). It was Ecology'S understanding that the county would be funding their flow control 
mitigation in addition to maintaining their existing structural retrofit program. Since the 
alternative flow control program was approved by Ecology, Clark County has not pursued 
additional funding to implement the flow control mitigation program."). 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98/04 

7.6 APPELLANTS' PRE-HEARING BRIEF - 9- (206) 343-7340 
(206) 343-1526 {FAXl 



1 "does not function properly"-the retrofit "will expand the system to function as intended." 

2 A-85 at 2. But Clark County has an independent duty to properly maintain and repair its 

3 stormwater infrastructure. J-16 at G.2, S.5.C.9. At the New Valley project and others, Clark 

4 County is claiming mitigation "credit" for the repair of poorly functioning stormwater controls-

5 something it is already required to do. See,~, A-85 at 3 (Hawks Pointe project) ("The 

6 biofiltration swale is in bad shape and does not function."): J-20 at Table 2 (Wild Park Estate 

7 project) ("It appears that the bioswale is not being properly maintained"). 

8 The 152nd St. Project, Teal Pointe, and New Valley projects alone will account for almost 

9 50 acres of mitigation, potentially meaning that no "real" mitigation need occur for several years. 

10 J-4 App A. Indeed, Clark County spent close to a million dollars in 2007 through 2009 on 

11 "mitigation" projects-before the Agreed Order was even signed. A-43 at 3. This is not 

12 mitigation. It is a shell game. 

13 II. 

14 

THE ORDER UNLA WFULL Y EXEMPTS A SIGNIFICANT AMOUNT OF NEW 
DEVELOPMENT FROM THE DUTY TO MITIGATE. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Clark County's flow control standard, standing alone, is plainly not equivalent to the 

default flow standard. J-2. In order to be equivalent, a mitigation-based approach would have to 

insure that all development projects that would have been subject to the permit's default standard 

are mitigated. However, that is not the case here. In fact, Clark County's total accrued 

mitigation obligation between April 13, 2009 and July 2, 2010 amounts to only one tenth of one 

acre. J-20. Just as the Order unfairly includes mitigation projects that should not count towards 

the obligation, it excludes development projects that should. 

A. The Order Exempts Development Between August 2008 and April 2009. 

The permit directs permittees to implement flow control for new development as of 

August 16,2008. J-16 S.5.b.iv. As Ecology observed in Rosemere's summary judgment 
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1 motion, the permit requires that new standards be "effective," not just adopted, by this date. The 

2 Agreed Order, however, does not require mitigation for all projects as of August 16,2008, but 

3 only applies to projects as of April 13, 2009. This eight-month delay in applying standards is 

4 neither equivalent to the permit nor does it represent MEP. Winter Testimony, ,-r 25; Booth 

5 Testimony, ,-r 31. NMFS criticized Ecology for ignoring the eight-month gap. A-23 at 5 ("It is 

6 likely the mitigation difference between these two starting dates is significant, both in the 

7 number of acres of requirement mitigation as well as the cost. However, no scientific 

8 justification or pem1it condition is provided for, or explains this delay."). EPA's comments were 

9 even more pointed: 

10 Providing a nine month extension for one of the Phase I pem1it's most important 
provisions sends a signal to other jurisdictions that they can violate permit 

11 conditions and negotiate provisions that effectively extend the deadlines. Further, 
effectively delaying the new development and redevelopment requirement 

12 provides less cumulative flow cO!ltrol over the term of the permit relative to the 
Phase I permit requirements. EPA therefore recommends that Ecology add a 

13 condition to Appendix 10 stipulating that all projects after August 16,2008 must 

14 
be mitigated. 

A-22 at 2. Ecology ignored these recommendations. 
15 

Ecology's counsel conceded that if there were projects that have "environmental 
16 

impacts" permitted during the eight-month gap between the permit deadline and the Order's 
l7 

effective date, the Clark County plan would not be equivalent. See A-32 at 44.6 The evidence 
18 

19 6 Specifically, Ecology's counsel stated as follows: "[T]he question really is, does that eight
month grace period or buffer or however you want to explain it, does that eight months render 

20 Clark County's program less effective than the program that other permittees would have to 
follow if they went with the default program in the permit. And I think that includes an analysis 

21 of were there any projects that actually came up, what was the environmental impact, were there 
projects in Clark County that would have been regulated for flow control that aren't going to be 

22 regulated for flow control as a result of the agreed order. If there are and there's 
environmental impacts from them, then the Clark County program isn't equivalent, but if 

23 there's not projects that were triggered during that time period, then their program is 
essentially equivalent." (emphasis added); see also id. at 59-60 ("It seems like the starting point 

24 for that [equivalence] analysis is are there projects in Clark County that are not going to be 

25 
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1 will show that there are many such projects. Exhibit A-58 is a list of commercial and multi-

2 family building projects with vesting (i.e., application) dates between August 17,2008 and 

3 April 13,2009. There are over 180 of them. Similarly, exhibit A-59 is a list of 19 subdivision 

4 projects that vested between those dates. By way of illustration, a single one of them creates 103 

5 lots on 20 acres. A-67. Other evidence shows that a large number of projects vested during the 

6 window. A-46; A-14; J-5 at 6. These are all projects that would be subject to permit flow 

7 control requirements (assuming they met the size thresholds) but are exempt from mitigation. 

8 Clark County specifically analyzed how much it would cost to mitigate all projects vested 

9 after August 16,2008. A-3; A-5; A-6. Its analysis looked only at developable land within the 

10 Vancouver urban growth area ("UGA") based on an analysis ofland cover for parcels with 

11 project application dates in various date ranges. A-7. The analysis found that there were over 

12 one thousand parcels with project vesting dates between August 16,2008 and April 10, 2009. 

13 Mitigating the acreage on those parcels, the analysis estimated, would cost $7.6 million.7 A-3. 

14 In contrast, limiting the mitigation obligation to projects vested after April 13,2009 involved 

15 only a cost of $290,000. Id. at 4 ("there will be a considerable cost to the program for an August 

16 2008 effective date"). In short, a large number of projects that would be subject to the permit's 

17 flow control standard do not need any mitigation. The Agreed Order is not equivalent. 

18 

19 

20 

21 

22 

23 

24 

25 

subject to flow control that would have been subject to flow control under the requirements of 
the permit. If that's the case and if those projects result in environmental impact, I think it will 
be difficult to argue that the program is equivalent if those impacts aren't going to be mitigated 
somehow .... [I]fthere are gaps, in my view, they're not equivalent."). 

7 A senior Clark County official questioned the cost assumptions behind the analysis, which 
assumed a price of $200,000 per acre-foot of detention for mitigation projects. A-47 ("Sounds 
very cheap. $200,000/acre-foot seems very cheap when land costs can vary significantly, but, I 
haven't seen $200,OOO/acre in a long time."). 
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2 

3 

4 

5 
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B. The Order Unlawfully Exempts Future Development That Is Vested to Clark 
County's Old Standards. 

In its summary judgment order, the Board concluded that the Phase I permit is ambiguous 

with respect to the extent to which the flow control standard applies to projects vested prior to 

August 2008. Order at 10. In order to assess whether the Agreed Order is "equivalent" to the 

Phase I permit, the Board requested additional testimony relating to the interpretation and 

application of the Phase I permit. Id. at 16.8 Rosemere believes that the testimony will show 

that permit writers erroneously believed that state law required that vested projects be exempt 

from new permit standards, and so never considered how to address these projects under the 

MEP, AKART, and other applicable legal standards. A-71 ("I don't think this permit can require 

local governments to violate state law and still be practicable."); J-15 at 27 ("permit requirements 

established by Ecology must be tempered and limited by State law. For example, the application of 

post construction stormwater controls on new development and re-development required by this 

permit must be done within the context of state vesting laws.") (emphasis added); J-21 at 143 ("The 

post construction stormwater controls required by this permit are not required to be applied to 

projects which are vested to earlier standards."). In 2004, Ecology recommended that state 

vesting laws be "assessed to determine the extent of degradation resulting from development being 

built to outdated standards." A-80 at 28.9 

As the Board clarified, that interpretation was incorrect-there is no legal requirement 

8 The Board's order also sought testimony on "how and why Ecology selected the August 17, 
2008 effective date for the Phase I Permit's new flow control standard." Order at 16. The 
evidence will show that Ecology originally proposed an earlier date but-at the request of Clark 
County-ultimately chose a more generous timeframe. A-41 at 2. 

9 The assumption appears to have been shared by Ecology's stormwater advisory group, whose 
report stated: "The state's vesting laws protect private development rights. Development 
projects are vested to the construction standards in place at the time of the application. 
Therefore, if the state requires the local jurisdiction to raise the standard, the jurisdiction cannot 
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1 that vested projects be exempt from new stormwater standards. Ecology never engaged in any 

2 analysis of whether it would be feasible or practicable to require permittees to meet new 

3 standards for vested projects, or otherwise mitigate them. Such an analysis would be necessary 

4 for Ecology to determine whether the permit satisfied MEP and AKART standards. Given that 

5 the effective date question is governed by a standard of "practicability," the Board can take 

6 judicial notice that most other states apply new standards to existing projects based on a case-by-

7 case evaluation of the circumstances of these projects at the time the new standards take effect. 

8 See G. Overstreet & D. Kircheim, The Quest for the Best Test to Vest: Washington's Vested 

9 Rights Doctrine Beats the Rest, 23 Seattle U. L. Rev. 1043, 1061 (2000). About 40 states adhere 

10 to the "majority rule," under which a project proponent must meet revised standards unless he or 

11 she has relied in good faith to "make substantial changes or otherwise commit himself to his 

12 substantial disadvantage" prior to a change in the law. Id. 

13 While these states have articulated this standard in the context of their own approach to 

14 land us~ vesting, it indicates that such an approach is practicable. Accordingly, if 40 states can 

15 apply a case-by-case standard to determine whether an existing but incomplete project should 

16 meet new stormwater requirements, it is "practicable" here. For example, where an application 

17 has been filed but no work undertaken on a project, there might be no significant additional 

18 burden requiring project proponents to revise their projects to meet new standards. See, M,., 

19 Westside Business Park v. Pierce Co., 100 Wn. App. 599, 602 (Div.-H,20eO) (allowing vesting 

20 of project upon filing of "bare bones" application). Similarly, where a subdivision plat has been 

21 laid out and some basic construction done, it may often be practicable to meet flow control 

22 requirements at the building permit stage, through site-specific controls or modest changes like a 

23 

24 retroactively change the private development standard." Id. (Final WSG Report) at 20. 

25 
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larger detention facility. And it is presumably always "practicable" to mitigate the impacts of 

2 projects if they cannot be redesigned, either through an impact fee on the developer to be used 

3 for stormwater improvements or other means. Accordingly, if the Board intends to clarify the 

4 Phase I permit, it should interpret flow control requirements to apply to all development projects 

5 where it is "practicable" to do so. 

6 There are many Clark County projects that vested prior to August 2008 that will not be 

7 subject to either new flow control requirements or any mitigation. Exhibit A-76 contains a list of 

8 hundreds of commercial and multi-family projects with vesting dates prior to August 2008, many 

9 of which have not been finalized. 10 Exhibit A-77 includes a list of71 subdivisions that vested 

10 between January 2006 and August 2008 where the County has not been notified that construction 

11 is complete. A-77, List 6C. Also included is a list of more subdivision projects for· which 

12 review is pending. Id. List 6B. Under the Agreed Order, none of these projects need to meet 

13 updated stormwater standards, nor will Clark County be mitigating their impacts. This is true 

14 even though construction on some of them may not have begun, and even though it may be 

15 possible to meet stronger stormwater standards through site-specific controls. 

16 Even if the Board concluded that the Phase I permit lawfully exempts some vested 

17 projects, it is undisputed that permittees must use any available discretion to meet permit 

18 standards where they can. J-16 at 7; A-32 at 63. In contrast, the Order contains a hard and fast 

19 vesting "cutoff' and the testimony will show that it cannot reasonably be interpreted, and is not 

20 interpreted, to require Clark County to use its authority to deny, condition or mitigate vested 

21 

22 

23 

24 

25 

10 Rosemere sought through discovery all incomplete projects that vested prior to August 16, 
2008 but Clark County objected to the request as burdensome. As a compromise, Rosemere 
modified its request to seek all commercial and multi-fanlily projects, and subdivisions, that 
vested between January 1,2006 and August 16,2008. A-76. There may be additional projects 
that vested prior to January 1, 2006 that remain incomplete. 
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1 projects--even though Clark County plainly has the authority to do so. 

2 Finally, "equivalence" is not the only legal test applicable to the Agreed Order. 

3 Rosemere has raised an appeal issue that the Agreed Order exemption for vested projects violates 

4 the MEP and AKAR T standards. See Consolidated List of Legal Issues, l.c. If the Board 

5 declines to resolve the ambiguity in the Phase I permit relating to vesting (which would make it 

6 difficult to resolve the equivalence question), the Board still must determine whether the Order 

7 constitutes MEP and AKAR T. The evidence will show that building more mitigation projects to 

8 compensate for the impacts of vested development projects is reasonable and practicable, 

9 because there are many projects in the planning stages and because funding more projects could 

lObe readily facilitated through an increase in the Clean Water Fee, developer impact fees, or 

11 general appropriations. Similarly, Rosemere has raised an appeal issue that the flaws in the 

12 mitigation plan will unlawfully degrade water quality and/or contribute to violations of water 

13 quality standards. Id. at Issue 3. Exempting vested projects from either the updated standards, or 

14 any mitigation requirement, violates such requirement. 

15 

16 

C. The Order Fails to Require Mitigation for Clark County's Permit Violations That 
Improperly Exempted Certain Types of Projects From Flow Control 
Requirements. 

17 Although the focus of this case has been on Clark County's inadequate flow control 

18 standard, Ecology originally identified another significant problem with the County's 

19 compliance. Clark County exempted certain development projects from one of the thresholds 

20 that triggers the duty to control high flow durations. J-2. The Phase I permit has a set of 

21 thresholds identifying which projects trigger the requirement to meet the flow control standard. 

22 J-17 at 24. One provision triggers flow control for projects that cause a 0.1 cfs increase in the 

23 100-year flow. Id. The purpose of this additional threshold (the "0.1 cfs flow increase 

24 threshold") is to capture projects that fall under the other triggers, but that still have a significant 

25 
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1 impact on streams. Ecology specifically found that Clark County's inclusion of an exemption 

2 from this permit threshold would "not provide an equivalent amount of flow control as required 

3 by the Permit." J-l at 2. 

4 Ecology and Clark County could not identify a way to mitigate for this exemption. 

5 Instead, Clark County agreed to amend its code to remove it. However, during the seven-month 

6 window between the adoption of the non-compliant code and the removal of the exemption, 

7 scores of commercial projects and subdivisions vested-locking in the very standards that 

8 Ecology deemed unlawful. See A-58; A-59. Any of these projects could have been subject to 

9 this requirement. ll However, the Agreed Order-while resolving the violation for new projects 

10 that vest after December 28, 2009-failed to address the non-compliant projects that were 

11 permitted during the interim. Failing to require compliance at (or mitigate for) these sites means 

12 that the Order is not equivalent to the Phase I permit. 

13 III. 

14 

THE ORDER LACKS ADEQUATE SCIENTIFIC FOUNDATION. 

A. Mitigation Projects Need to Be Carefully Selected to Insure That They Are 
Actually Mitigating for the Harm Allowed. 

15 
The Phase I permit allows alternative flow control standards, and neither Rosemere nor 

16 
its witnesses categorically oppose the concept of using mitigation to meet flow control goals. 

17 
However, it is crucially important to insure that mitigation projects are carefully chosen, 

18 
designed, placed, and overseen to insure that they actually offset the environmental harm 

19 
allowed. Booth Testimony, ~ 29, That is why the permit contains strict standards on departures 

20 

21 11 In discovery, Rosemere asked Clark County to identify the projects that would have been 
subject to the flow control standard under the 0.1 cfs trigger. Clark County responded that it had 

22 no list of such projects, and objected that developing one would be burdensome because it would 
involve an analysis of many development files. A-75 at 9-10. For the same reason, Rosemere is 

23 not able to conduct an engineering analysis on scores of different projects to determine which 
would have been subject to the flow control threshold. The evidence before the Board is that 

24 there were many projects that vested prior to adoption of the compliant standard. 

25 
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1 from the default standard, which may be "tailored to local circumstances through the use of basin 

2 plans or other similar water quality and quantity planning efforts." J-16 at 11. The permit states 

3 that such alternatives should be established through verified watershed hydrologic modeling. 

4 J-17 at 25,28. Moreover, in order to justify a departure from the default via a basin plan, the 

5 following requirements apply: a) the plan must be formally adopted by all jurisdictions with 

6 responsibilities under the plan; b) all ordinances called for by the plan must be in effect; and 

7 c) the basin plan must be approved by Ecology. Id. at 29. 

8 Ecology recently convened a forum and published an in-depth report on the subject of 

9 mitigation, called Making Mitigation Work, A-25. While the report is not specific to 

10 stormwater, it does embody a number of key principles necessary to insure that mitigation works 

11 for its intended purpose. Ecology's report acknowledged that "most" mitigation projects fail to 

12 achieve their intended goals, because land use planning and permit decisions are "not adequately 

13 informed by an understanding of ecosystem processes and watershed processes." Id. at 1. The 

14 report emphasized the importance of using avoidance and minimization strategies as a first 

15 choice before compensatory mitigation. Id. at 2, 7. Successful mitigation "takes a data-driven 

16 ecosystem or watershed approach to offsetting development impacts and fully replacing like-

17 kind ecosystem functions in the right ways and in the right places ... " Id. at 3,9-10 ("The 

18 fundamental goal of an ecosystem- or watershed-based approach to mitigation to put mitigation 

19 in the 'right place' in the landscape."). Finally, the report emphasized the importance of closely 

20 monitoring mitigation sites and applying adaptive management if projects are not working as 

21 planned. Id. at 24-25 ("This is critical."). 

22 

23 

24 

25 

B. The Order Fails to Contain Sufficient Safeguards to Insure That the Harm From 
Clark County's Inadequate Flow Standard Is Mitigated. 

Contrary to the terms of the permit, Ecology approved a departure from the default 
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standard without any basin planning or "similar" analysis. The default is not based on verified 

2 modeling or field work and it has not been formally adopted as a basin plan and reviewed by 

3 Ecology. Moreover, virtually none of the safeguards and standards that Ecology itself endorsed 

4 in the Making Mitigation Work report are embodied in the Clark County pennit. Booth 

5 Testimony, ~ 41. In fact, the evidence will show that the principal staff in negotiating the Agreed 

6 Order were unaware of the report's existence. Ecology's own staff person in charge believed 

7 that the mitigation proposal was a sham, with little scientific basis. Winters Testimony, ~ 12. 

8 Rosemere's stormwater expert will also testifY that the mitigation plan is fundamentally lacking 

9 in scientific basis. Booth Testimony, ~~ 32-41. 

10 The first key flaw in the Clark County mitigation program is its use of a highly simplistic 

11 metric of raw acres of land retrofitted to meet the flow control standard, a metric that bears no 

12 relationship to how the impacts of development are perceived by the stream or the fish in it. 

13 Booth Testimony, ~~ 33-35; Rhodes Testimony, ~ 36; Winters Testimony, ~ 24. The permit 

14 allows a developer to develop land to an inadequate flow control standard as long as the County 

15 keeps track of the acreage affected, and retrofits an equivalent amount of acres (divided into 

16 three categories) in some other place. The evidence will show that this approach has little basis 

17 in science, and fails to insure that the Clark County program will be equivalent to the default 

18 flow control standard. Specifically, Rosemere's experts will testifY that the acreage metric is 

19 largely divorced from how impacts are perceived by the environment, which depends on 

20 numerous specific parameters such as soil type, slope, and the nature of the stream. Booth 

21 Testimony, ~~ 33-35; Rhodes Testimony, ~ 36. Just as two identically-sized development 

22 projects in different places could have radically different impacts on a stream, a mitigation 

23 project that is identically-sized to a particular development could fail to "compensate" for the 

24 

25 
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1 environmental damage caused by the harmful development. Id. 

2 A second, related key flaw is that the Clark County permit allows the mitigation to occur 

3 far from the harmful development-in fact, any place within the Water Resources Inventory 

4 Area ("WRIA,,).12 In other words, the Clark County approach allows environmental harm to one 

5 subwatershed in exchange for mitigation in an entirely different subwatershed, potentially many 

6 miles away. This not only increases the likelihood that the mitigation will take place in 

7 dramatically different soil, slope, stream conditions, and salmon habitat, but nothing in the 

8 Order's approach would prevent the development from occurring in the most ecologically 

9 valuable subwatersheds (for example, headwaters, riparian buffers, or salmon habitat) in 

10 exchange for mitigation that is in the least ecologically important areas (degraded, highly 

11 developed, or far downstream) of the same WRIA. Booth Testimony, ~ 34; Rhodes Testimony, 

12 ~ 32. Whatever the flaws of the default standard, at least it requires meeting the flow control 

13 standard at the same place as the harm. 

14 Third, the Clark County permit is fundamentally flawed because it allows a time gap of 

15 up to three years between the harm authorized by the development and the purported offset of 

16 mitigation projects. As NMFS emphasized, this three-year gap is environmentally consequential. 

17 A-23 at 5 ("It does not appear to us that the mitigation requirement must take into consideration 

18 the lag time between when project stormwater effects start accruing to listed salmon and the 

19 completion date of the project."). Damage is likely to occur from the ongoing, cumulative harm 

20 of inadequate flow control. Booth Testimony, ~~ 37-38; Rhodes Testimony, ~37. The time gap 

21 also "rolls the dice" that a significant, stream-altering event won't occur. Id. In either event, the 

22 permit does not require that any intervening harm is mitigated. Again, whatever the flaws of the 

23 

24 12 Clark County lies within two WRIAs, the Salmon-Washougal and the Lewis. 

25 
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default standard, at least it requires the "mitigation" for new development-i.e., meeting the flow 

2 control standard-to occur at the same time as the harm. 

3 IV. THE ORDER FAILS TO REQUIRE OR EVEN EMPHASIZE LOW IMPACT 
DEVELOPMENT MEASURES AT DEVELOPMENT OR MITIGATION SITES. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ecology's default flow control standard has already been closely scrutinized by this 

Board. In the challenge to that standard, this Board observed, "[t]he primary focus of detention 

standards is on mitigating the worst impacts of large storm events. These standards have little or 

no effect on small storm events, which can cause damaging increases in flows." Phase I Final 

Order at * 12-13. The Board found that the Phase I permit violated the MEP and AKAR T 

standards because it failed to require feasible low impact development ("LID") techniques, 

which provide a greater degree of water quality projection, at similar or lower cost. Id. at *26. 

In approving Clark County's alternative flow control approach, Ecology disregarded the 

Board's Phase I decision. The permit modification is based on the same flow control standard 

that the Board held to be insufficient. Nothing in the permit modification requires Clark County 

to require LID where feasible, or even emphasize it, in its flow control mitigation projects or 

development projects. Booth Testimony, ~ 39. Indeed, key Ecology staff with oversight of 

Clark County's compliance had neither read the decision nor been made aware of what was in it. 

Winters Testimony, ~ 29. Setting aside the question of whether it is acceptable for Ecology to 

delay implementation of the Board's Phase I ruling, there is no reason that it could not have 

taken measures to emphasize or even require greater use of LID in Clark County now. 

V. THE ORDER FAILS TO INSURE THAT BENEFICIAL USES WILL BE 
PROTECTED AND VIOLATES WAC 173-226-070. 

A. The Law Requires That Municipal Stormwater Permits Insure That Salmon and 
Steelhead Are Not Harmed. 

The protection of salmon and other migratory fish is a foundational goal of the state's 
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1 clean water regulatory structure. Virtually all of the surface waterbodies in Clark County are 

2 designated under the state's water quality standards for uses such as salmon spawning and 

3 rearing. WAC 173-201A-600; A-24. NPDES permits, including municipal stormwater permits, 

4 must insure that such beneficial uses are not adversely affected by discharges. RCW 90.48.520; 

5 WAC 173-201A-510(1); WAC 173-226-070; WAC 173-201A-31O ("Existing and designated 

6 uses must be maintained. No degradation may be allowed that would interfere with, or become 

7 injurious to, existing or designated uses, except as provided for in this chapter). 

8 State regulations contain another, even more robust measure to insure that NPDES 

9 permits do not harm salmonids. Under WAC 173-226-070(3)(b), general permits must "apply 

10 and insure compliance with ... any more stringent limitations or requirements, including those 

11 necessary to ... meet any federal law or regulation other than the [CWA]." Id.; see also WAC 

12 173-220-130(b) (parallel requirement for individual permits). One such law is § 9 of the 

13 Endangered Species Act ("ESA"), which prohibits any action that results in a "take" of an 

14 endangered species. 16U.S.C. § 1538(a)(1)(B). In other words, WAC 173-226-070(3)(b) 

15 effectively imports the ESA's "take" prohibition into the requirements for stormwater permits. 

16 The ESA defines "take" as "to harass, harm, pursue, hunt, shoot, wound, kill, trap, 

17 capture, or collect, or to attempt to engage in any such conduct." Id. § 1532(19). Congress 

18 intended that take be "defined in the broadest possible manner to include every conceivable way 

19 in which a person can 'take' or attempt to 'take' any fish or wildlife."Forest Conserv. Counc. v. 

20 Rosboro Lumber, 50 F.3d 781, 784 (9th Cir. 1995). The prohibition on take applies to all 

21 "persons," which includes individuals, municipalities, and political subdivisions of a State. 

22 16 U.S.C. § 1532(13); 65 Fed. Reg. at 42436 ("The take prohibitions apply to all actors"). 

23 NMFS, which has jurisdiction over salmon, has defined "harm" to include "significant 

24 

25 
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1 habitat modification or degradation which actually kills or injures fish or wildlife by significantly 

2 impairing essential behavioral patterns, including breeding, spawning, rearing, migrating, 

3 feeding or sheltering." 50 C.F.R. § 222.102. In promulgating this regulation, NMFS explained 

4 that habitat modification that significantly impairs essential behaviors constitutes injury and is a 

5 prohibited take. 64 Fed. Reg. 60727, 60728 (Nov. 8, 1999). The courts have confirmed that § 9 

6 may be violated indirectly where harm is caused by habitat modification. Defenders of Wildlife 

7 v. Bernal, 204 F.3d 920, 924-25 (9th Cir. 2000). "Take" is also defined to include "harassment" 

8 of listed species. 16 U.S.C. § 1532(19). A take of even a single listed individual is a violation of 

9 § 9. Loggerhead Turtle v. Volusia County, 896 F. Supp. 1170, 1180 (M.D. Fla. 1998). 

10 Several runs of ESA-listed salmon and steelhead inhabit the rivers and streams that flow 

11 through Clark County, including the lower Columbia River chinook, coho, chum, and steelhead 

12 evolutionarily significant units ("ESUs"). While the statutory take prohibition in § 9 applies 

13 only to "endangered" species, NMFS has promulgated regulations pursuant to.§ 4(d) of the ESA 

14 extending the take prohibition to the lower Columbia ESUs, making it a violation ofthe ESA to 

15 "take" lower Columbia coho, chinook or steelhead except in particular circumstances which are 

16 not at issue here. 65 Fed. Reg. 42,422 (July 10,2000); 70 Fed. Reg. 37160, 37195 (June 28, 

17 2005); 71 Fed. Reg. 858 (Jan. 5,2006). 

18 In these rules, NMFS emphasized that salmon "are at risk of extinction primarily because 

19 their populations have been reduced by human 'take,'" and identified "past and ongoing 

20 destruction of freshwater and estuarine habitats" as key factors precipitating the decline. 65 Fed. 

21 Reg. at 42422. NMFS also identified the types of activities "most likely to cause harm and thus 

22 violate this rule." Id. at 42472. The activities that run a "high risk ofresuiting in take" include: 

23 B. 

24 

25 

Discharging pollutants, such as oil, toxic chemicals, [etc.] ... into a listed species 
habitat. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

C. 

D. 

E. 

Removing, poisoning or contaminating plants, fish wildlife or other biota required 
by the listed species for feeding, sheltering, or other essential behavioral patterns. 

Removing or altering rocks, soil, gravel, vegetation or other physical structures 
that are essential to the integrity and function of a listed species habitat. 

Removing water or otherwise altering streamflow when it significantly impairs 
spawning, migration, feeding or other essential behavioral patterns .... 

Id. at 42472-73 ("This list provides examples of the types of activities that could have a risk of 

resulting in take but it is by no means exhaustive"); 64 Fed. Reg. 60728 ("any habitat 

modification that significantly impairs spawning, rearing, or migrating does constitute harm to 

the species and is a take pursuant to the provisions of the ESA") (emphasis added). At one point, 

Clark County sought to enter into an agreement with NMFS to have development activities 

authorized under a § 4(d) rule, A-81, but has never done so. 

B. The Order Does Not Insure That Storm water Discharges Avoid Harm to Salmon 
and Steelhead. 

13 The evidence will demonstrate that the Clark County flow proposal does not meet the 

14 strict standards imposed by WAC 173-226-070 and ESA § 9. The evidence will show that the 

15 County's flow standard, coupled with a flawed mitigation plan, fail to "insure" that listed salmon 

16 and steelhead are not killed or injured by development. See Rhodes Testimony, ~~ 10-27 

17 (discussing how inadequate flow regulation destroys salmon eggs and renders habitat unusable). 

18 Clark County evidently believes that new development authorized by the permit will 

19 simply maintain the environmental "status quo," allowing the "improvements" otherwise 

20 required by the default flow control standard to be moved offsite. This belief is unsupported. 

21 Booth Testimony, ~ 26; Rhodes Testimony, ~~ 17,29-30. Runoff at the rates, volumes, and 

22 durations of the existing landscape allows new, cumulative, and additional harm to streams. Id. 

23 This results in death, injury or "harm" as defined by the ESA, through scouring, stream channel 

24 erosion, washing away of salmon eggs, sedimentation, and other means. Id. This harm 

25 
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1 accumulates every time it rains. Every season that goes by without addressing it adds to the 

2 overall harm to species. Ecology itself is well aware of this. A-49 (freezing status quo "will 

3 continue to cause water quality problem, erode stream banks, scour and damage stream channels, 

4 threaten homes, property and habitat"); A-50 ("Unless there is conclusive evidence otherwise, 

5 we assume that any development with a discharge to a local stream contributes to the 

6 destabilization ofthat stream."). The continuing harm to species and their habitat is not rectified 

7 or fixed by mitigation in a different stream up to three years later. Rhodes Testimony, ~ 39. 

8 CONCLUSION 

9 The evidence supports Rosemere's view that the Clark County mitigation plan is not 

10 equivalent to the Phase I permit, is not consistent with the MEP and AKART standards, and is 

11 not protective of water quality and salmon and steelheadprotected under the ESA. The Board 

12 should set aside the Agreed Order in its entirety. 

13 Respectfully submitted this 21 st day of September, 2010. 
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proMd po",., protMl",in9 f .. t .. r~ 
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I CLARK COUNTY 
, WASHINGTON 

Superior service that is responsive and cost justified 

MEMORANDUM 
TO: Kevin Gray 

cc: Rod Swanson 

FROM: Ron Wierenga; Fereidoon Safdari 

DATE: June 12,2009 

RE: Stormwater Retrofit Program Funding Analysis 

DEPARTMENT OF PUBLIC WORKS 
Clean Water Program 

In order to comply with the NPDES municipal stormwater permit, the county will be responsible 
for retrofitting existing impervious area at a level proportionate to the obligation accrued from 
new development and redevelopment occurring under the county's stormwater rules. 

This report examines the potential amount and rate of development and associated cost 
estimates for managing the retrofit program. 

Broad Scale Analysis of Retrofit Costs 
At a broad scale, an analysis of vacant buildable land in the Vancouver Urban Growth area 
allows for an estimation of the amount of land that may be developed in the future, and 
subsequently a potential retrofit obligation. A retrofit obligation can be estimated by looking at 
the existing land cover amounts on vacant buildable lands. Existing land cover amounts on 
vacant buildable lands were classified as pavement, buildings and fields using the 2002 
infrared-LiDAR land cover data. 

Table 1 below shows there are some 4,500 acres of pasture and 600 acres of existing 
impervious area on vacant buildable lands that may get developed over the next 15-20 years. 

T bl 1 A I . f t ft br r f th V a e nalysls 0 re ro I 0 19a Ion or e b ancouver ur an gro wth b d oun ary. 
Project # Name Pasture Impervious Forest (acres) 

(acres) (acres) 
Totals VBL Vancouver 4,552 600 NA 

UGB 

These land cover totals were modeled using the Western Washington Hydrology Model to 
determine an amount of storage that would be required to control runoff from these lands to the 
assumed historic condition (typically forested) as is required by the county's stormwater permit. 

.. For other formats, contact the Clark County ADA Office: Voice (360) 397-2000; 
I!!i1 Relay 711 or (800) 833-6388; Fax (360) 397-6165; E-mail ADA@clark.wa.gov. 
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A required storage volume of 0.1 acre foot per acre was assigned to existing pasture/fields 
based on typical modeling results. Existing impervious area was assigned a value of 0.75 acre 
foot per acre based on estimates provided by the county's Engineering Program staff. This 
value is somewhat low but is probably reasonable considering that the manual and WWHM use 
effective impervious area and the land cover estimates are total impervious area. 

A unit cost of $200,000 per acre foot storage was assumed based on the use of a standard 
stormwater detention/retention pond facility. When converted to a cost per acre, pasture/fields 
are estimated to cost $20,000 per acre and impervious area is $150,000 per acre to retrofit to a 
historic land cover condition. A summary of costs for the total retrofit obligation are shown in the 
Table 2 below. 

Table 2. Retrofit obligation to mitigate existing impervious areas and pasture/fields to historic 
land cover for the vacant buildable lands in the 2024 comprehensive plan. 
Land Cover Type Area Retrofit Cost by 

(acres) Land Cover ($) 
Pasture 4,552 $91M 

Impervious 600 $90M 
Total $181M 

Assuming all of the vacant land gets developed (may not be valid), the straight-line retrofit cost, 
assuming a 20 year timeline, is about $9M per year. Since developments are not occurring or 
anticipated to occur at this rate, a lower amount could be used to determine near-term costs. A 
near-term estimate of $2-4M per year is reasonable given that development is occurring at or 
below 50% of normal. 

Based on annual conversion rates of vacant buildable lands it is likely that only 50-75% of the 
vacant land will get developed over the next 20 years. If, for example, only 75% of the total 
vacant land gets developed then the straight-line retrofit costs drops to under $7M, and could be 
adjusted to the near term to be in the $2-3M range. Current projections based on land 
conversion data over the last 9 years indicate that about 60% of the total vacant buildable lands 
will be converted over the next 20 years. So the estimate provided in this example is 
reasonable. 

Applying an estimated annual conversion rate of about 3% to the total acres of pasture and 
impervious area shown in Table 2 indicates that about 140 acres of pasture and 20 acres of 
impervious surface may be converted annually. Over a 4-year planning horizon for stormwater 
capital projects this would total 560 acres of pasture and 80 acres of impervious area needing to 
be mitigated to historic conditions through the retrofit program, for a total cost using the 
aforementioned cost assumptions of about $23M. Again, if development stays depressed then 
this estimate will be a little lower. 

The Clean Water Program's capital plan currently has $5M and $3.5M programmed in 2009 and 
2010, respectively. Funding is provided by annual clean water fee revenue of about $1 M and 
also the program's capital reserve of about $7M. Beyond 2010 the program is restricted to 
about $1 M in capital construction under the existing clean water fee structure. 
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Implications for Effective Date Determination 
The retrofit obligation for vested development applications was also estimated to 1) determine 
another near-term potential retrofit program cost, and 2) to highlight the implications of an earlier 
effective date for the program than when the stormwater rules became effective. Table 3 below 
summarizes the obligation for applications 1) vested after August 200B and 2) after April 2009. 
Results show that there will be a considerable cost to the program for an August 200B effective 
date. 

Table 3. Retrofit obligation to mitigate existing impervious areas and pasture/fields to historic 
I d f tw r r ff r dt . an cover or o a~ plica Ion e ec Ive a e scenarios. 

Scenario 
Land Cover Area Retrofit Cost by Total Retrofit 

Type (acres) Type ($) Cost ($) 
$ 

Vested after 
Impervious 26.5 $4M $7.6M 

August 15, 2008 
Pasture 179 $3.6M 

Vested after April Impervious 0.73 $110K $290K 
13,2009 

Pasture 9 $1BOK 

Examples of Projects Requiring Off-site Retrofits 
Two example development projects were also analyzed to show how the retrofit program would 
function on a project-by-project basis. Project #1 is a medium-density residential project on 13.2 
acres in the Whipple Cr watershed. Existing pre-development land cover included 10.4 acres of 
pasture/fields and 2.B acres of impervious surface. Using the same cost assumptions as above, 
the retrofit obligation for the county would be $20BK for the pasture and $420K for the 
impervious; or a total of about $625K for the project. 

Project #2 is for a commercially zoned area around NE 179th StreetlNE 15th Avenue in the 
Whipple Cr watershed. A 4B-acre area was analyzed for retrofit obligation. Existing land cover 
included 24.3 acres of pasture/fields and 8.B acres of impervious surface; the rest was forest, 
which the applicant would need to fully mitigate. Using the same cost assumptions as above, 
the retrofit obligation for the county would be $4B6K for the pasture and $1.3M for the 
impervious area; or a total of about $1.BM for the project. 
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PRODUCTION # 3 - LIST OF COMME!lL AND MULTI FAMILY BUILDING PERMIT tPLICATIONS 
WITH VESTING BETWEEN 8/16/2008 AND 4/13/2009 

VESTINGI 
PROJECT NAME CASE NUMBER RECEIVED DATE STATUS 

BLUE RIBBON REMODELING LLC COM2008-00202 08/27/2008 APR 

WOODLAND MOH PARK STORE COM2008-00222 08/20/2008 APR 

YACOLT ADVENTIST CHURCH COM2008-00223 08/21/2008 APR 

BALANCED PHYSICAL THERAPY COM2008-00224 08/21/2008 FNL 

UP DECKS VAN MALL TWNHSES 65 COM2008-00225 08/22/2008 FNL 

HUMAN SERVICES COUNCIL COM2008-00226 08/22/2008 TCO 

PILATES NORTH WEST COM2008-00227 08/25/2008 FNL 

KINGSMEN CONTRACTING TI COM2008-00228 08/27/2008 APR 

HAND & STONE MASSAGE SPA COM2008-00229 08/29/2008 FNL 

EDWARD JONES COM2008-00230 09/02/2008 FNL 

7TH AVENUE RETAIL CENTER COM2008-00231 09/05/2008 APR 

7TH AVENUE RETAIL CENTER COM2008-00232 09/05/2008 APR 

SALMON CREEK BUSINESS PARK G COM2008-00233 09/09/2008 APR 

SALMON CREEK BUSINESS PARK E COM2008-00234 09/09/2008 FNL 

TULLYS COFFEE COM2008-00235 09/09/2008 APR 

DRAGON KING RESTAURANT COM2008-00236 09/11/2008 FNL 

TAN ME SALON COM2008-00238 09/15/2008 FNL 

FIRE STATION 1-2 COM2008-00239 09/17/2008 EXP 

LEGACY FAMILY MEDICAL CLINIC COM2008-00240 09/18/2008 FNL 

LAURELWOOD BAPTIST CHURCH COM2008-00241 09/18/2008 APR 

BEVERLY AND JOE MARTIN PROPER COM2008-00242 09/18/2008 FNL 

ENVEE SALON COM2008-00243 09/18/2008 FNL 

BREWED AWAKENINGS COM2008-00244 09/19/2008 HLD 

ELEGANT INTERIORS COM2008-00245 09/19/2008 FNL 

EAST WOODS PRESBYTERIAN CHURCH COM2008-00246 09/19/2008 FNL 

CLEARWIRE OR-POR340 PADDEN COM2008-00247 09/22/2008 FNL 

APPLEBEES RESTAURANT COM2008-00248 09/22/2008 FNL 

MOBILE RETREAT PARK COM2008-00249 09/23/2008 FNL 

CITI FINANCIAL COM2008-00250 09/24/2008 FNL 

NORTH CREEK CHURCH COM2008-00251 09/25/2008 FNL 

SPECIAL TEES COM2008-00253 09/29/2008 FNL 

GREAT NORTHWEST ICE CREAM CO COM2008-00254 10101/2008 FNL 

HOMESHOW AMERICA (FUTURE TI) COM2008-00255 10103/2008 APR 

AFFORDABLE FLOORS COM2008-00256 10107/2008 FNL 

AUTOS PORT COM2008-00257 10109/2008 APR 

LEED CORPORATION MECH CONTRACT COM2008-00258 10109/2008 FNL 

AVALON GRAND COM2008-00259 10109/2008 NTF 

AVALON GRAND COM2008-00260 10109/2008 APR 

DRAGON KING RESTAURANT COM2008-00261 10/10/2008 FNL 

ST JOHNS & 78TH ST COM2008-00262 10/13/2008 FNL 

ST JOHNS & 78TH ST COM2008-00263 10/13/2008 FNL 

VANCOUVER TOOL REPAIR COM2008-00264 10/14/2008 FNL 

AUTOZONE AUTO PARTS COM2008-00265 10/14/2008 FNL 

ISSUED DATE 

06/02/2009 

01/22/2009 

07/21/2009 

09/11/2008 

08/22/2008 

09/10/2008 

09/11/2008 

04/08/2009 

09/16/2008 

10/14/2008 

01/02/2009 

01/02/2009 

12/04/2008 

12/04/2008 

09/26/2008 

09/11/2008 

09/25/2008 

10/24/2008 

10103/2008 

10109/2008 

10101/2008 

12/12/2008 

10107/2008 

10/27/2008 

10/22/2008 

10106/2008 

10/22/2008 

11/13/2008 

12/04/2008 

10/31/2008 

10103/2008 

03/25/2009 

10109/2008 

10/24/2008 

05/11/2009 

10/10/2008 

10/21/2008 

10/21/2008 

10/23/2008 

11/05/2008 
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PROJECT NAME CASE NUMBER 
VESTINGI 

RECEIVED DATE STATUS ISSUED DATE 
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VESTING/ 
PROJECT NAME CASE NUMBER RECEIVED DATE STATUS ISSUED DATE 

AT & T HOCKINSON PW51 COM2009-00004 01/14/2009 FNL 02/17/2009 

BIG GRIFFELS WATER RESERVOIR F COM2009-00005 01/14/2009 FNL 02/24/2009 

EXPECT PAYMENT SOLUTIONS COM2009-00006 01/28/2009 FNL 02/09/2009 

NEW HEIGHTS CHURCH EAST COM2009-00007 01/30/2009 APR 05/13/2009 

PITA PIT COM2009-00008 02/03/2009 FNL 02/12/2009 

TIRE MARKET LLC COM2009-00009 02/03/2009 APR 03/03/2009 

INDOOR GARDEN DEPOT COM2009-00010 02/03/2009 APR 07/10/2009 

MARQUIS DIAGNOSTIC IMAGING COM2009-00011 02/09/2009 NTF 

PITA PIT COM2009-00012 02/09/2009 FNL 02/24/2009 

UTOPIA SALON & DAY SPA COM2009-00013 02/10/2009 FNL 03/10/2009 

SP 31 OAK MEADOWS MHP COM2009-00014 02/10/2009 FNL 03/16/2009 

SAWYER SYSTEMS & ENGINEERING COM2009-00015 02/12/2009 FNL 03/20/2009 

SAWYER SYSTEMS & ENGINEERING COM2009-00016 02/12/2009 FNL 03/20/2009 

HOCKINSON COMMUNITY PARK COM2009-000 17 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00018 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00019 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00020 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00021 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00022 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00023 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00024 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00025 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00026 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00027 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00028 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00029 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00030 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00031 02/13/2009 TCO 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00032 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00033 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00034 02/13/2009 FNL 03/12/2009 

HOCKINSON COMMUNITY PARK COM2009-00035 02/13/2009 FNL 03/12/2009 

ENTEKCORP COM2009-00036 02/17/2009 IRV 

JENNY ABELS HOME FURNISHING COM2009-00037 02/18/2009 FNL 04/02/2009 

FAIRGROUNDS COMMUNITY PARK COM2009-00038 02119/2009 FNL 03/09/2009 

FAIRGROUNDS COMMUNITY PARK COM2009-00039 02/19/2009 FNL 03/09/2009 

FAIRGROUNDS COMMUNITY PARK COM2009-00040 02/19/2009 FNL 03/09/2009 

COUGAR CREEK APARTMENTS COM2009-00041 02/23/2009 APR 02/23/2009 

COUGAR CREEK APARTMENTS COM2009-00042 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG A COM2009-00043 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG B COM2009-00044 02/23/2009 APR 02/23/2009 

WILLOWCREEK APTS BLDG C COM2009-00045 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG D COM2009-00046 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG E COM2009-00047 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG F COM2009-00048 02/23/2009 APR 02/23/2009 
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VESTINGI 
PROJECT NAME CASE NUMBER RECEIVED DATE STATUS ISSUED DATE 

WILLOW CREEK APTS BLDG G COM2009-00049 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG H COM2009-00050 02/23/2009 APR 0212312009 

WILLOW CREEK APTS BLDG J COM2009-00051 02/23/2009 APR 02/23/2009 

WILLOWCREEK APTS BLDG K COM2009-00052 02/23/2009 APR 02/23/2009 

WILLOWCREEK APTS BLDG L COM2009-00053 02/2312009 APR 02/23/2009 

WILLOW CREEK APTS BLDG M COM2009-00054 02123/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG N COM2009-00055 02/23/2009 APR 02/23/2009 

WILLOW CREEK APTS BLDG P COM2009-00056 02/23/2009 APR 02/23/2009 

COUGAR CREEK APARTMENTS COM2009-00057 02/23/2009 APR 02/23/2009 

COUGAR CREEK APARTMENTS COM2009-00058 02/23/2009 APR 02/23/2009 

COUGAR CREEK APARTMENTS COM2009-00059 02/23/2009 APR 02/23/2009 

COUGAR CREEK APARTMENTS COM2009-00060 02/23/2009 APR 0212312009 

COUGAR CREEK APARTMENTS COM2009-00061 02/23/2009 APR 02/23/2009 

COUGAR CREEK APARTMENTS COM2009-00062 02/2312009 APR 02/23/2009 

COUGAR CREEK APT CLUB HSE COM2009-00063 02/23/2009 APR 02/23/2009 

SANDERS TRUCKING COM2009-Q0064 02/23/2009 IRV 

C & L JEWELRY REPAIR COM2009-00065 02/24/2009 FNL 03/0912009 

LEGACY ADULT REHAB COM2009-00066 02/25/2009 FNL 04/2312009 

CHASE BANK COM2009-00068 02/27/2009 FNL 03/24/2009 

LEGACY HOSPITAL COM2009-00069 03/02/2009 FNL 04/14/2009 

KINGDOM HALL OF JEHOV WIT COM2009-00070 03/0312009 APR 04/14/2010 

LEGACY MOB I COM2009-00071 03/03/2009 APR 04/14/2009 

LEGACY MOB II COM2009-00072 03/03/2009 APR 04/14/2009 

HOME OF GOD CHRISTIAN CHURCH COM2009-00073 03/30/2009 HLD 

POR LEWIS RIVER CELL TOWER COM2009-00074 03/0512009 APR 07/22/2009 

PLANET THAI COM2009-00075 03/06/2009 FNL 03/25/2009 

AARONS FURNITURE COM2009-00076 03/09/2009 FNL 04/2112009 

COSTCO WHOLESALE COM2009-00077 03/1012009 FNL 03/13/2009 

SEVENTH DAY ADVENTIST CHURCH COM2009-00078 03/1012009 FNL 03/18/2009 

GRIST MILL CARETAKER RES SHED COM2009-00079 03/13/2009 APR 07/13/2009 

GT AND ASSOCIATES INC COM2009-00081 03/16/2009 FNL 05/13/2009 

JKW LUMBER COMPANY COM2009-00082 03/16/2009 FNL 06/25/2009 

MOSS BUILDING COM2009-00083 03/1612009 APR 03/31/2009 

COLUMBIA RIVER HIGH SCH DUG OU COM2009-00084 03/17/2009 APR 03/20/2009 

NORTH COUNTY HARDWARE/FEED STO COM2009-00086 03/18/2009 APR 05/0612009 

MATHEUS LUMBER COM2009-00087 03/19/2009 APR 05/08/2009 

AADLAND OFFICE BUILDING 1 COM2009-00088 03/2012009 FNL 09/11/2009 

ALPINE TRANSPORTATION COM2009-00089 03/20/2009 FNL 04/1012009 

VANCOUVER CLINIC COM2009-00090 03/30/2009 FNL 04/23/2009 

ROBERT AUTO COLLISION COM2009-00091 03/31/2009 HLD 

GREENTREE APARTMENTS COM2009-00092 04/01/2009 APR 04/01/2009 

GREENTREE APARTMENTS COM2009-00093 04/0112009 APR 04/0112009 

VENERSBORG STORE COM2009-00094 04/01/2009 IRV 

SEVENTH DAY ADVENTIST CHURCH COM2009-00095 04/03/2009 APR 05/1312009 

INDIA DESI BAZAAR MARKET COM2009-00096 04/03/2009 FNL 03/10/2010 
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PRODUCTION # 4 - LIST OF ALL SUBDIVISION APPS WITH VESTING DATE 
BETWEEN 8/16/08 & 4/13/09 

VESTING CONTINGENTLY 
SUBDIVISION NAME CASE#: FC DATE VESTED 

Whipple Creek Village PLD2008-00074 1/14/09 8/20108 

Subdivision PLD2009-00022 5/20109 10/30108 10/30108 

NE 124th Ave Subdivision PLD2008-00053 1117108 11/3/08 

Pacific Oaks Subdivision PLD2009-00023 5/21/09 1116108 1116/08 

Ashley Ridge Subdivisoin PLD2008-00057 11/26/08 11/26/08 

Lilly's Court PLD2008-00066 1/6/09 1/2/09 

Hood View Estates PLD2008-00075 1121/09 1/16/09 

Gustafson Subdivision PLD2009-00033 8120109 3/5/09 

Fishwood Subdivision PLD2009-00032 7127109 3/6/09 

SFI Subdivision PLD2009-00029 6/26/09 3/12/09 

The Orchard at Salmon Creek PLD2009-00037 9/15/09 3/19/09 

Felida View Townhomes PLD2009-00048 10/13/09 3/19109 

Norway Green Meadows PLD2009-00049 10/20109 411/09 

Rachel's Ranch PLD2009-00051 10/29/09 411/09 

Alber's Subdivision PLD2009-00016 4/10109 4/10109 

Varney Subdivision PLD2009-00030 717109 4/10109 

Skyview Heights East PLD2009-00038 9124/09 4/10109 

Skyview Heights West PLD2009-00039 9124/09 4/10109 

Wild Glen Subdivision PLD2009-00057 12/3/09 4110/09 
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Date: 

Location: 

Attendees: 

Agenda: 

Meeting Notes 

NPDES Permit Compliance Discussion 
Agreed Order Process and Timelines 

5/4/2009 

1300 Franklin, Vancouver, WA 

Debra Cornett, Washington Department of Ecology 
Garin Schrieve, Washington Department of Ecology 
Greg Winters, Washington Department of Ecology 
Kevin Gray, Clark County Public Works 
Ron Wierenga, Clark County Public Works 
Rod Swanson, Clark County Public Works 

1) Agreed order process and timelines 

2) Walk through draft storm water strategy. Some key 
issues/discussion points for Ecology include: 

• Timing of capital facilities program benefits 
• Metric-what will be tracked? How will it be translated for different 

types of capital projects? 
• 0.1 cfs for redevelopment threshold-how would it be mitigated? 
• Timing and scope of basin planning as it relates to the capital 

facilities program 

3) Funding plan 

Agreed Order process and timelines 
An agreed order can either include the complete agreement or a plan including a set of 
milestones to provide an Ecology approved program. 

Ecology stated they preferred an agreed order in either form be completed in two to three 
months. 

Next steps 
• KG will check in with BOCC on May 20th to verify the approach to follow for agreed 

order format. 
• Ecology will try and have a representative present at the work session 
• GS will transmit letter with time lines and process to Clark County 



Timing of capital facilities and benefits 
The timing of the date after which development projects incur a retrofit obligation was 
discussed. Several dates were considered base on differing views of what is appropriate. 
They included August 16,2008 when the permit required manual adoption, April 13, 
2009 when the manual became effective, and January I' 1009 as the beginning of a 
calendar year. 

Ecology stated that, after some initial period for start-up, the program should build 
projects on a schedule to meet or exceed the deficit created by development projects. In 
other words, keep the deficit at or above zero. 

Clark County suggested building projects within some time period of a project impact, 
but would build ahead of deficit as current budget allows. 

All recognized that projects take several years to plan and build. 

Ecology indicated that Clark County's program under S5.C.6 should continue. Clark 
County suggested that the program would continue but that there would be some overlap 
in the projects from that program and the program to make up the deficit from reduced 
flow control requirements for new development/re-development. Ecology acknowledged 
that there is no set investment required under S5.C.6. 

Metric to be tracked and geographic scale 
Ecology proposed tracking acres of existing land cover type by project as the currency for 
off-site flow mitigation to forested conditions. Clark County is also considering retrofit 
volume as a metric. 

Clark County agreed that existing land cover area is reasonable and understandable 
metric, and will consider it as an option retrofit accounting option. 

The Western Washington Hydrologic Model (WWHM) will be used to define the acreage 
of equivalent flow control to historical forest for the various land cover types. 

Ecology stated that flow credit projects to mitigate the forested condition requirement 
could be built anywhere in the county and not be tied to the basin or a proximity to where 
the development project occurred. 

Project selection and accounting 
Ecology stated that they did not want any day-to-day administrative authority or project
by-project approval authority. Ecology expects the county to track the deficit metric for 
development projects and flow control projects. 

Ron suggested summary of actions in the annual report and Ecology agreed that would be 
acceptable. 



0.1 cfs at 100 year event exemption for redevelopment 
Ecology stated that the redevelopment exemption for projects under the 10,000 square 
foot impervious area threshold but having a 0.1 cfs increase in the 100 yr discharge must 
be addressed quickly and within the same subasin (we call subwatershed) as the project. 

Ecology suggested that the County reconsider use of the 0.1 cfs threshold since 
mitigation of its impact through a capital program may be impractical and costly. 
Discussion suggested removing the 0.1 cfs exemption as practical solution unlikely to 
have much effect on development projects because it would only apply to added 
impervious area. 

Maintenance requirements 
Ecology and Clark County agreed that facility maintenance requirements do not need to 
be in the agreed order because SWMMWW equivalent standards are included in the 
permit and county code. 

Basin Planning as it relates to flow reduction capital planning and 
project type 
Ecology stated that the projects to make up the deficit must be flow control projects and 
not other types of projects to such as water quality BMPs or riparian habitat restoration. 

Clark County suggested that projects such as flood plain reconnection could provide flow 
control and should be considered. Ecology suggested that without the context of an 
approved basin plan, these projects would be difficult to credit toward the flow control 
deficit. 

Ecology suggested that the agreed order should specifY standard methods for mitigating 
the flow control deficit but could include language to be flexible in the case of projects 
that are less straight forward than typical stormwater flow control practices. However, the 
burden would be on the County to quantifY the flow control benefit and Ecology would 
need to agree. 

Clark County suggested the ongoing basin assessment/study process could be used to 
provide information to discover and prioritize projects. 

Ecology suggested decoupling the concept of full scale basin planning from this agreed 
order discussion. We agreed that the county's current basin assessment/study process will 
provide the information needed for the County to prioritize opportunities for flow control 
mitigation. 

Funding Plan 
Ecology stated that there must be a demonstrated ability to finance projects at the time 
that they are needed to mitigate for development projects. 

Ecology asked Clark County to explain its funding options considering the current fee 
level. 



Clark County's approach to funding depends on the likely deficit size compared to the 
capital reserve and annual capital budget. 

Ecology stated that the permit does not prescribe the appropriate level of effort under the 
current structural control program. However, Ecology stated that to meet the concept of 
"equivalency" the current program should continue. Clark County indicated that 
considering that the current program is designed to spend down the capital reserve, it is 
not sustainable under current funding and does not account for the flow control debt. 

Clark County believes that some part of the deficit can be made up from projects in the 
current SS.C.6. structural control program. 

Discussion included possible a "backstop" and proposed actions in the event that funding 
does not keep pace with the accumulating deficit. Examples of backstop actions included 
changing the code to require full mitigation by the project, stopping projects that incurred 
flow control obligation and proposing a plan to increase revenue. Ecology stated that if 
the County does not have sustainable funding in-place, the Agreed Order would need to 
include stipulated ramifications. 

Next Steps: 
• R W will estimate the potential flow reduction debt under the proposed agreed order 
• Ecology will include thresholds for action in the agreed order in the event that flow 

control debt exceeds the budget available to fund projects 
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PARTICIPANTS 
This document represents a collaborative effort between the Stormwater Capital 
Improvement Program Involvement Team (SCI PIT), individual citizens, and Clark 
County staff. Thank you to all who participated in the development of the program. 

Stormwater Capital Improvement Program Involvement Team 

Tim Crawford - Clark County Clean Water Commission 
Robert Even - Clark County Clean Water Commission 
Richard Drinkwater - Community Development (Development Review) 
Donna Hale - Washington Department of Fish and Wildlife 
Heath Henderson - Public Works (Design) 
Dave Howard - Washington Department of Ecology/Citizen 
Jeff Schnabel - Public Works (Water Resources) 
Karen Streeter - Public Works (Environmental Permitting) 
Art Stubbs - Clark County Clean Water Commission 
Virginia van Breemen - Clark County Clean Water Commission 
Bill Owen - Clark County Clean Water Commission 
Ronald Wilson - Clark County Clean Water Commission 
Scott Wilson - Public Works (Operations) 

Clark County Staff 

Jerry Barnett - Public Works (Project Management) 
Jim Gladson - Public Works (Public Information Officer) 
Trista Kobluskie - Public Works (Water Resources) 
Earl Rowell - Public Works (Water Resources) 
Fereidoon Safdari - Public Works (Water Resources) 
Rod Swanson - Public Works (Water Resources) 
Tim Kraft - OTAK (Consultant to Clark County) 
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INTRODUCTION 
Limited resources and increased demands on our waterways and infrastructure, 
make Clark County's 2007-2012 Six-Year Stormwater Capital Improvement Program 
(SCIP) essential to achieve the goals and objectives of the County Comprehensive 
Plan. The SCIP uses objective criteria to evaluate and prioritize the many possible 
stormwater capital improvement projects. The SCIP assigns available revenues to the 
projects to achieve the goals of the Comprehensive Plan, regional priorities, and to 
recognize the vision set by the community and the Board of County Commissioners. 

Aside from the practical reasons for developing the SCIP, the NPDES permit issued to 
Clark County requires such a capital program. The SCIP will be adopted by the 
Board of County Commissioners each year and will include all of the capital projects 
catalogued at that time. The list of projects will continue to expand as staff and 
citizens identify needs. 

This is the first year of the SCIP. It has been modeled on the successful 
Transportation Improvement Program (TIP) and will be closely integrated with the 
TIP in future years. Questions or comments regarding the content or development 
of this program can be directed to Clark County Customer Service at (360) 397-6118, 
extension 4944. 

WHAT IS IN THIS PROGRAM? 

The remainder of this document includes: 

• A description of the process used to develop the program, 
• An analysis of financial constraints, 
• The Six-Year Program Funding Matrix, 
• A map index of projects included in the program, 
• Detail sheets for all funded projects compiled to date. 
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PROGRAM DEVELOPMENT 

PROCESS SUMMARY 

The development of the Stormwater Capital Improvement Program will include the 
following steps and processes: 

Define Vision - Define the Board of County Commissioners' vision and 
expectations, and obtain endorsement for the SCIP development process. 

Assemble Project Team - Establish a project team with the resources to 
execute the SCIP development plan. 

Develop Public Involvement Plan - Provide a forum for meaningful public 
understanding and input into the program, 

Review Existing Program - Define successful elements of the previous SCIP 
and potential areas for improvement. 

Identify Candidate Projects - Establish initial list of projects. 

Prepare Evaluation Criteria - Create a clearly defined list of quantifiable and/or 
qualitative measures for project evaluation. 

Collect Data - Prepare a scope, preliminary estimate, and graphic 
representation of each project. Provide supplementary data for evaluation 
criteria. 

Evaluate Projects - Measure and rank each project based upon evaluation 
criteria and supporting data. 

Draft Plan - Compile a working document for review and refinement. 

Review Draft Plan - Gain input and comments from stakeholders. 

SCIP Adoption - Board of County Commissioners adopts the SCIP through a 
public hearing process. 

Assess Plan - Continual refinement and improvement of plan and development 
process. 
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PUBLIC INVOLVEMENT PROCESS 

For 2006, the first year of the program, public involvement occurred through the 
stormwater Capital Improvement Program Involvement Team (SCI PIn, described 
below, and briefings to the Clark County Clean Water Commission (CWC). Beginning 
in 2008, the sCIP Public Involvement Process will coincide with the TIP process, as 
described in the following paragraphs. 

An important component of the stormwater Capital Improvement Program is 
supplying the public with the opportunity to provide input into the development of 
the program. The purpose of the Public Involvement Process is to reflect public 
consensus on allocating resources for stormwater capital improvements. Clark 
County Public Works coordinates with a cross-section of community members, 
representing a variety of different interests to identify general and specific 
community sentiment on issues relating to the water quality and stormwater 
infrastructure needs of our community. 

The Public Involvement Process is based on a biennial cycle. Usually, during odd 
numbered years, the public involvement process is limited to individual contacts from 
the public and the Public Hearing to adopt the TIP and sCIP. A full involvement 
process is undertaken during even-numbered years, which includes the identification 
of potential sCIP projects, and the review of the project evaluation system. 

The following is a summary of the public outreach efforts that usually occur during 
even numbered years: 

• Community open houses; 
• stormwater Capital Improvement Program Involvement Team meetings; 
• Organized presentations to neighborhood and business associations; 
• Internet web site; 
• Current sCIP in the Vancouver Library; and 
• Press releases and newspaper advertisements. 

The focal point of the public involvement process is the stormwater Capital 
Improvement Program Involvement Team (sCIPIn. The sCIPIT consists of a group 
of approximately 15 citizens, community stakeholders, and county staff, representing 
a wide range of views and backgrounds. The role of the sCIPIT is to assist the 
County with identifying projects, refining the project evaluation criteria, developing 
the project priority array, reviewing the draft sCIP, and recommending a program to 
the county engineer. 
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PROJECT IDENTIFICATION 

CaDitallmprovement Projects 

Water Resources has implemented protocols to systematically assess the adequacy 
of current stormwater infrastructure to improve Clark County's waterways. These 
protocols are contained in the document "Stormwater Needs Assessment Program" 
which can be found on the Water Resources page of Clark County's website. Water 
Resources has begun the process of cataloguing opportunities for improvement in 
each of the county's watersheds. Based on these activities, staff will compile a needs 
assessment report for each sub-watershed, including a list of potential capital 
projects for consideration in the SCIP. Additionally, citizens are encouraged to bring 
such opportunities forward to be considered in the SCIP. 

2006 was the first year of the SCIP and the Stormwater Needs Assessment Program. 
Water Resources chose the Whipple Creek watershed to begin the process, resulting 
in a disproportionate share of projects in this watershed. However, assessments will 
be completed in the following sub-watersheds in 2007: 

• Allen Canyon Creek 
• Cathlapotle 
• Curtin Creek 
• Gee Creek (Lower) 
• Gee Creek (Upper) 
• Gibbons Creek 
• Lockwood Creek 
• Mason Creek 
• Mill Creek 
• Mill Creek (East Fork) 
• Steigerwald Lake 

These assessments will continue throughout Clark County, leading to a more 
comprehensive catalogue of potential projects. 

Projects within the Stormwater Capital Improvement Program include construction 
of, and retrofits or repairs to, stormwater facilities serving existing development, 
stream bank stabilization projects, grade/Velocity control projects, riparian 
improvements, wetland and habitat preservation/improvements, and other projects 
intended to improve the quality of degraded waterways. 

Additionally, potential stormwater facilities intended to mitigate for future 
development are included. This last category for future development is not financed 
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by Water Resources funds and will require yet-to-be identified funding mechanisms. 
With few exceptions, no capital improvement projects are considered without ample 
opportunity for public input. 

Ongoing Programs 

In addition to the capital projects identified through the SCIP process, Clark County 
supplies approximately $2 Million to Operations for a variety of Water Quality tasks 
dictated by the National Pollutant Discharge Elimination System (NPDES) permit. 
These tasks include: 

• NPDES Private Sewer Field Inspection; 
• NPDES Storm Sewer Maintenance Tracking; 
• Stormwater maintenance tracking support; 
• Stormwater infrastructure maintenance; 
• Decant facility; and 
• Road & Ditch Cleaning. 

Projects within the ongoing programs periodic in nature or are brought forward by 
citizens and staff throughout the year as needs are identified. More information may 
be found in the NPDES Annual Report. 
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PROJECT EVALUATION SYSTEM 

After 2007, the SCIP project ranking and evaluation system will be reviewed and 
performed on a biennial cycle during even-numbered years, concurrent with the 
public involvement process and will apply only to the capital improvement projects, 
not to the ongoing programs. Occasionally, a project may bypass the ranking process 
due to an emergency situation or to develop a regionally significant project in 
conjunction with an adjoining agency (i.e. Washington State Department of 
Transportation or City of Vancouver). 

The evaluation system is designed to provide an objective means to evaluate 
projects and rank them accordingly. Listed below are the four (4) measurement 
categories that form the basis of the evaluation system: 

1. Project provides mitigation for runoff from existing development (30 points); 
2. Project intended to provide mitigation for runoff from future development (10 

points); 
3. Innovative Funding and Implementation (30 points); and 
4. Project protects or improves natural watershed functions (30 points). 

The system is outlined on the following pages. 
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EVALUATION CRITERIA 

(1) MITIGATION FOR SIQRMWATER IMPACTS FROM EXISTING DEVELOPMENT (30%) 
Control localized urban flooding 

Addresses a known Hooding problem (10 points) 
Points should be given for this criterion if the proposed project is specifically designed to 
eliminate or reduce the impacts from a known flooding problem at the project site. 

Mitigate effects of existing development 

Provides/enhances detention for 5 to 20 acres of existing development (5 points) 
Points should be given for this criterion if the project includes retrofitting an existing detention 
facility to meet current standards, or if the project includes a new detention facility designed 
to control stormwater runoff from existing development. Choose this criterion if the tributary 
area from the existing development is between 5 and 20 acres. 

Provides/enhances detention for >20 acres of existing development (10 points) 
Points should be given for this criterion if the project includes retrofitting an existing detention 
facility to meet current standards, or if the project includes a new detention facility designed 
to control stormwater runoff from existing development. Choose this criterion if the tributary 
area from the existing development is greater than 20 acres. 

Provides/enhances WQ treatment for 5 to 20 acres of existing development (5 
points) 

Points should be given for this criterion for retrofitting an existing water quality facility to 
current design standards, or for a new water quality facility that is designed to treat 
stormwater runoff from existing development. Choose this criterion if the tributary area from 
the existing development is between 5 and 20 acres. 

Provides/enhances WQ treatment for >20 acres of existing development (10 points) 
Points should be given for this criterion for retrofitting an existing water quality facility to 
current design standards, or for a new water quality facility that is designed to treat 
stormwater runoff from existing development. Choose this criterion if the tributary area from 
the existing development is greater than 20 acres. 

(2) PROVIDE MmGATION FOR NEW DEVELOPMENT AND REDEVELOPMENT (10%) 
Promote economic development goals 

Provides infrastructure for new development (4 points) 
Points should be given for this criterion for the design of a new detention or water quality 
facility, either locally or regionally, for a new development. This criterion applies to a facility 
designed specifically for the purpose of detaining or providing water quality treatment for new 
development. 

Provides infrastructure for redevelopment (3 points) 
Points should be given for this criterion for the design of a new detention or water quality 
facility, either locally or regionally, for a redeveloped parcel of land. This criterion applies to a 
facility designed specifically for the purpose of detaining or providing water quality treatment 
for redevelopment. 

Provides new fadlity within a Focused Public Investment Area (FPIA) (3 points) 
Points should be given for this criterion when a new detention or water quality facility is to be 
installed within a county defined Focused Public Investment Area. 
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{3l PROMOTE INNOVATIVE FUNDING AND IMPLEMENTAnON OF PROJECTS {300f0l 

Promote stormwater management through education/involvement/ demonstration 
Located in area visible to the public (2 points) 

Points should be given for this criterion if the project will be clearly visible to the public. 
Promotes multiple uses 

Acquires land for protection as open space (3 points) 
Points should be given for this criterion if the project includes the acquisition of land for 
preservation and protection as open space. 

Preserves or restores upland habitat (3 points) 
Points should be given for this criterion if the project is to preserve or restore habitat outside 
of the riparian zone. 

Provides passive or active recreation (3 points) 
Points should be given for this criterion if the project will include recreational opportunities for 
the public. 

Ownership/ Access 
Located on land already owned by Clark County or other public agency (5 points) 

Points should be given for this criterion if the project is located on land owned by Clark 
County or another public. 

Located on private land with willing landowners (2 points) 
Points should be given for this criterion if the project is located on private land and the 
landowner has been contacted and has committed to allowing the project. 

Permitting 
Project is exempt from Corps or WDFW permits (2 points) 

Points should be given under this criterion if it is known that no permits will be required from 
either the Army Corps of Engineers or the Washington Department of Wildlife. 

Project is exempt from County permits (2 points) 
Points should be given under this criterion if it is known that no permits will be required from 
Clark County. 

Leverages resources 
Provides opportunity for cooperation/leverage with other depattments or agencies 
(6 points) 

Points should be given for this criterion if there is a known opportunity for more than one 
department or agency to contribute resources, financial or otherwise, for the design or 
implementation of this project. 

Compatibility with watershed objectives 
Supports one or more existing "Basin Needs Assessment" objectives for the 
watershed in which it is located (2 points) 

Points should be given for this criterion if the project meets the defined objectives for the 
watershed in which it is located. Objectives for the Whipple Creek Watershed may be found in 
the Draft Technical Memo for Whipple Creek baSin, Interfluve 05/18/06, page 59 

Supports one or more existing regional planning objectives for the watershed In 
which it is located (LCFRB salmon recovery plan, TIP plans, etc) (2 points) 

Points should be given if the project addresses LCFRB planning objects as found using the 
tables and reach maps from the four appendices in the LCFRB Habitat Strategy 2006. The 
following links will take you to the correct documents: 

http://www.lcfrb.gen.wa.us/2006%20Strategy/K_Lower%20NF%20Lewis. pdf 
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http://www.lcfrb.gen.wa.us/2006%20Strategy/M_EF%20Lewis. pdf 
http://www.lcfrb.gen.wa.us/2006%20Strategy/n_salmon.pdf 
http://www.lcfrb.gen.wa.us/2006%20Strategy/O_Washougal.pdf 

(4) PROTECT AND IMPROVE NATURAL WATERSHED FUNCTIONS (30%) 

Natural watershed functions 
Reduces storm Row peaks and duration (2 points) 

Points should be given for this criterion if the project is intended to reduce the peak flow rate, 
or the duration of time spent at that peak flow rate, within the watershed. 

Removes hydro-modifications (Dikes, levees, beaver dams, etc) (:I. points) 
Points should be provided for this criterion if the project removes part or all of an existing 
structure in the stream channel, or a side-channel. 

Indudes infiltration BMPs for existing development (4 points) 
Points should be provided for this criterion if the project includes the installation facilities to 
infiltrate runoff from existing developments. 

Retrofits existing impoundments (2 points) 
Points should be given under this criterion if the project includes the retrofit of an existing 
impoundment to improve treatment or flow control, or the project removes a pollutant source 
within impoundment. 

Indudes water quality treatment facilities (2 points) 
Points should be given under this criterion if the project includes the installation of a new 
facility to provide some level of water quality treatment. 

Removes pollutants of concern (2 points) 
Points should be given under this criterion if the project removes pollutants of concern. These 
are defined as pollutallts that are on the 303(0) list, have a current TMOL, and other 
pollutants that County Water Resources Staff have defined as problems in the watershed. 

Restores Rood plain (2 points) 
Points should be given under this criterion if the project includes the restoration of floodplains. 

Reconnects Rood plains (2 points) 
Points should be given under this criterion if the project will reconnect disconnected 
floodplains 

Limits erosion of headwater streams (2 points) 
Points should be given under this criterion if the project is intended to prevent erosion in 
upper reaches, or the headwaters, of the watershed. 

Preserves upland forested areas (:I. points) 
Points should be given under this criterion if the project will preserve forested areas outside 
the riparian zone. 

Preserves riparian forest (:I. points) 
Points should be given under this criterion if the project will preserve forested areas inside the 
riparian zone. Generally applies only to property acquisition. 

Provides new off-channel or side-channel rearing habitat (2 points) 
Points should be given under this criterion if it will provide new off-channel or Side-channel 
rearing habitat. 

Improves channel habitat (2 points) 
Points should be given under this criterion if the project is intended to improve channel 
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habitat. 
Increases stream buffers (2 points) 

Points should be given under this criterion if the project is intended to increase stream 
buffers. Applies when buffer width Is expanded from current buffer width. 

Restores riparian buffers (2 points) 
Points should be given under this criterion if the project is intended to restore riparian buffers. 
Applies when buffer width remains constant but is buffer quality is improved. 

Improves Osb passage to upstream reaches (1 points) 
Points should be given under this criterion if the project is intended to improve fish passage to 
upstream reaches of the stream. 
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PROGRAMMING CONSIDERATIONS 

After establishing the priority array, available program dollars are assigned to 
projects with consideration to the following: 

• The priority array, 
• Available grant funds, and 
• Regional priorities. 

The Six-Year Program Matrix only displays those projects that have funding in at 
least one phase of the project during the next six years. 

TITLE VI AND VII COMPLIANCE 

Clark County operating poliCies reflect official commitment that there shall be 
opportunity, free from discrimination, for all persons. The policy refers to 
employment, the provision of all County services, and services of its contractors. The 
County's practices of nondiscrimination are consistent with Title VI and VII of the 
1964 Civil Rights Act, as amended. 

Federal and state grants require that the County, its contractors, subcontractors, and 
other sub-recipients who receive federal funds actively ensure non-discrimination in 
all of their programs and activities. These obligations apply even if those other 
programs and activities are not federally funded. It is County policy to afford all 
bidders an equal opportunity to quote and compete on equal terms. Disadvantaged 
Business Enterprises (DBE) is encouraged to respond to every applicable contracting 
opportunity. The County will ensure all businesses a realistic opportunity to 
partiCipate in the County's purchasing processes, fairly and competitively. 

If you have questions about the federal funding process, you are encouraged to 
contact the Public Works Department at (360) 397-6118. 
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FINANCIAL ANALYSIS 

The Clean Water Fund 

The County established the Clean Water Fund in 2000 to implement requirements of 
its NDPES municipal stormwater permit. Current rates are $33.00/ERU/year and 
bring in about $4.7 Million annually to support County-wide stormwater 
management. Since 2000, the Clean Water Fund has generated $31.8 Million to fund 
Clean Water Program activities. The Clean Water Program's five areas of effort 
include: 

• Operations and maintenance; 
• Water quality monitoring; 
• Enforcement and regulations; 
• Education and outreach; and 
• Capital improvement projects. 

The County relies on several strategies to ensure the most efficient use of project 
dollars. First, the County focuses on projects that provide multiple uses. Second, 
resources are leveraged through partnerships with private property owners, 
transportation CIP projects, and parks projects. Third, though usually rare, 
resources are leveraged when project costs can be largely funded through another 
department within the County or another agency, such as the Clark Conservation 
District. 

Grants 

Although increasingly competitive, Washington State still operates two grant 
programs that are available to agencies, including the State Centennial Clean Water 
Fund (CCWF) and Flood Control Assistance Account Program (FCAAP). These grants 
can be a good source of planning and habitat or water quality project funding. 
Awards can range up to $300K per project, with adequate project justification. 
Grants usually require a 25 - 50% local cash in-kind match. In addition, the County 
will continue to track new and emerging grant opportunities for stormwater work and 
seek these grants whenever possible. 

Loans 

The State's Public Works Trust Fund, State Revolving Fund (SRF) loans, as well as 
the State Centennial Clean Water Fund (CCWF) and Flood Control Assistance Account 
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Program (FCAAP), each contain loan programs for drainage and flood control related 
projects. Interest rates are usually low (1 to 5%). Because the County has already 
established a stable source of annual revenue in the existing Clean Water Fund, 
loans may be a good funding source for future projects. 

Revenue Bonds 

Financing options utilizing bonding can contribute a substantial amount to the annual 
needs of a stormwater program. Bonding is normally limited to capital projects that 
have already been designed and permitted. However, they can address much of the 
capital project costs, depending on the Clean Water Fund rates, the financial stability 
of the Clean Water Fund, and the financial rating and bonding capacity of the 
municipal agency. Using bonds helps to prevent fluctuating monthly charges that 
may be necessary when a pay-as-you go approach is used to address local CIP 
needs. However, it is important for an agency to have a reasonable operating 
reserve fund in order to demonstrate solvency and obtain an adequate bond rating. 
Annual Clean Water Fund rates must be high enough to allow revenue bonds to be 
issued for capital projects. There is always an annual payment to service the bond 
debt, which is usually about 10% of the bonded amount. 

Fee In Lieu of Onsite Detention 

Another possible option is the establishment of a stormwater facility funding 
program. Developers pay a fee to discharge their stormwater into an off-site water 
quality and/or detention facility constructed by the County. The amount of the fee is 
generally less than or equal to the projected cost of the developer to provide onsite 
detention and/or treatment. This option is often used by jurisdictions that prefer to 
operate fewer, large regional facilities or jurisdictions looking to kick-start local 
economic development interest. Municipalities can make an area more attractive to 
new development while ensuring a high level of stormwater management and 
resource protection as that development occurs. The jurisdiction usually "fronts" the 
funds necessary to construct the facility in advance of the development, then 
charges new development the "in-lieu of fee" to pay back the upfront agency costs 
and long-term maintenance costs. 

Future Coordination Opportunities with Other Agencies 

Municipalities are generally encouraged to look for opportunities to collaborate with 
neighboring jurisdictions and agencies on stormwater work in order to: (a) promote 
effiCiency and save money; (b) obtain fair solutions to problems that cross political 
boundaries; and (c) promote conSistency of standards and practices throughout the 
region. The County should explore coordination opportunities presented by 
conservation groups, and state and local governments. Partnering may be useful in 

Stormwater capital Improvement Program 2007-2012 
Page 14 



purchasing maintenance equipment, providing needed staff training, or conducting 
public outreach activities. 
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Rank Name 

1 NE 152nd StINE 20th Ave Facility 

2 Curtin Creek Enhancement 

3 Quail Park Facility Retrofit/Industrial 
Area Detention Pond 

4 NE 179th St/I-5 Facility/Grade Control 

5 Suds Creek West 

- I 
6 Skyview/Alki Detention 

I Facility/Streambank Restoration 

7 Salmon Creek Park Stream 

I Restoration/Property Acquisition 

8 Whipple Creek Condo Facility/Union 
Road 

9 Whipple Creek Phases 1 and 2 Facility 

10 Swan Pond Retrofit 

11 NE 20th Avenue Facility 

12 NE 179th St/I-5 Facility 

13 NW 179th St/NW 41st Ave 
Streambank Stabilization 

Mitigation for 
Existing 

Development (30) 

20 

20 

20 

20 

10 

20 

0 

10 

20 

20 

10 

0 

0 

Mitigation for New 
Development (10) 

6 

0 

6 

3 

4 

0 

0 

4 

0 

0 

7 

10 

0 

Innovative Funding/ 
Implementation (30) 

21 

20 

15 

10 

17 

9 

19 

12 

6 

9 

8 

10 

20 

Protect Watershed 
Functions (30) 

12 

19 

12 

12 

10 

12 

19 

12 

12 

8 

8 

10 

8 

Total 
(100) 

59 

59 

53 

45 

4 1 

41 

38 

38 

38 

37 

33 

30 

28 
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Rank Name 

2007 - 2012 Stormwater Capital Improvement Program 
Project Ranking and Evaluation 

Mitigation for 
Existing 

Development (30) 
Mitigation for New 
Development (10) 

Innovative Fundingl 
Implementation (30) 

Protect Watershed 
Functions (30) 

Total 
(100) 

14 Skyview Streambank Restoration I 0 0 10 12 22 ! 

15 AIk;JCh;nook Springs Fadl;ty Retrofit I 5 0 9 8 22 -

16 1-5 Streambank Stabilization/Pipe -0 -- .. 0 .-.. .. 13-· 8 21 I 

Repair 

17 Union Road/NE 15th Place 0 0 15 6 21 
Grade/Velocity Control I 

18 NW 149th St/NW 11th Ave Grade 0 0 4 16 20 I 
Control -J 

19--AmJ)hitheatre Grade Control 0 0 2 .. - 1618 I 

I 

20 NW179thSt/NW41stAveChannel 0 0 4 14 18 I 

and Riparian Restoration 

21 Old Pup Creek Road Culvert 0 0 13 4 17 
Replacement 

22 Packard Creek Riparian Planting 0 0 9 8 17 

23 NE 149th StINE 10th Ave Grade 0 0 4 13 17 
Contol/Streambank Restoration 

24 NE 179th St Wetlands Purchase 0 0 15 1 16 

25 Whipple Creek Park Fish Passage I 0 0 8 8 16 I 

26 Packard Creek Tributary Streambank I 0 0 2 14 16 I 
'-- . Restoration I I 
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Rank 

27 

28 

29 

30 

31 

2007 - 2012 Stormwater Capital Improvement Program 
Project Ranking and Evaluation 

Mitigation for 
Existing Mitigation for New Innovative Fundingl Protect Watershed 

Name Development (30) Development (10) Implementation (30) Functions (30) 

Lower Mainstem Channel and 0 0 2 14 
Riparian Restoration 

.-.-~. 

Lower Packard Channel and Habitat 0 0 2 12 
Improvements 

NE 154th Street In-Channel -, 0 0 2 11 
Detention 

NW 149th St/NW 11th Ave 
I 

0 0 4 9 
Streambank Stabilization 

NW 149th St/NW 18th Ave 0 0 4 8 
Streambank Stabilization 

-

Total 
(100) 

16 

14 

13 

13 

12 
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Spent 
Rank Project Phase to Date 

1 NE 152nd Sl/NE 20th Ave Facility (Project PE 
10: 13) ROW 

eN 
TOTAL 0 

2 Curtin Creek Enhancement (Project lD: PE 
77) ROW 

eN 
TOTAL 0 

3 NW 149th Street Facility/streambank PE 
st3bilization (Project lD: 8) 

ROW 
eN 

TOTAL 0 
4 NE 179th Sl/1-5 Facility/Grade Control PE 

(Project 10: 29) 
ROW 

eN 
TOTAL a 

5 SUds Creek West (Proj<Ct ID: 81) PE 

ROW 

eN 
TOTAL 0 

6 Sl<yview/Alki Detention Facility/Streambank PE 
Restoration (ProJ<Ct lD: 1) ROW 

eN 
TOTAL 0 

7 salmon Creek Park Stream PE 
Restoration/Property Acquisition (Project ROW 

10: 39) eN 
TOTAL 0 

8 Union Road/Whipple (Project 10: 7) PE 

ROW 

eN 
TOTAL 0 

9 NE 29th AvejNE 179th st Fadlity (Project PE 
lD: 15) ROW 

eN 
TOTAL 0 

10 Swan Pond Retror~ (Project lD: 46) PE 

ROW 

eN 
TOTAL 0 

11 NE 20th Avenue Facility (Proj<Ct 10: 10) PE 

ROW 

eN 
TOTAL a 

12 NE 179th Sl/1-5 Facility (Proj<Ct lD: 38) PE 

ROW 
eN 

TOTAL 0 
13 NW 179th sVNW 41st Ave streambank PE 

5t3billzation (Project lD: 27) 
ROW 
eN 

TOTAL 0 

2007 - 2012 Stormwater Capital Improvement Program 
Project Funding Analysis 
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Grants/ Grants! Grants/ Grants/ 
CWF Other CWF Other CWF Other CWF Other 

150000 

897000 

150000 897000 0 0 

412 500 I I 
200000 I 

1628750 1 628,750 I 
2241250 1 628750 0 0 

37000 10000 I 
I I 1000000 

I 375000 
37000 10000 1000 000 375000 

68 400 60000 I 
I 850000 I 
I I 1007000 

68400 910 000 1007000 0 

100000 30000 I 
I I I 
I I 1455000 

100000 30000 1455,000 0 

40 000 70000 1 

I I 310000 I 

0 0 40 000 380 000 

I I 79 000 10000 

I I 500000 I 
I I 

0 0 79000 510000 

I 20000 I I I 
I I I I 
I I 157 000 I I 

a 20000 157000 0 

I I I 30000 I 
I I I 250000 I 
I I I I 

0 0 0 280 000 

15000 I I I I 
I I I I 
I I 75000 I I 

15000 0 75,000 a 
I I I 30000 I 
I I I I 

0 0 a 30000 

I I 150 000 I 
I I I 1000000 I 

I 
0 0 0 1150,000 

I I 25850 I I 
I I I I 
I I I I 

0 0 __ ~850 0 
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Grants! Grants/ Cost to 
CWF Other CWF Other Complete Project Total 

150000 

0 
897000 

0 0 0 1047000 

I 412 500 

I I 200000 

I I 3257 500 

0 0 0 3 870000 

I I 47000 

I I 1 000000 

I I 375000 

0 0 0 1 422000 

I I 128400 e 
I I 850000 

I I 1007000 

0 0 0 1 985400 

I 130000 

I I 0 

I 1 455000 

0 0 0 1585000 

I J 110000 

I I 310000 
973000 I 973000 

973000 0 0 1393000 

I I 89000 

I I 500000 
405000 I I 405000 

405000 0 0 994000 

I I 20000 

I I 0 

I I 157 000 

0 0 a 177 000 

10000 I I 40000 

I I 250000 

I 418000 I 418000 

10 000 418000 0 708000 

I 15000 e 
I I 0 

I 75000 

0 a 0 90 000 

I 30000 

390000 I I 390000 
198000 198000 

390000 198000 0 618000 

50000 I 200000 

I 1 000000 
800 000 990000 1 790000 

50 000 800000 990,000 2,990000 

I 25850 

I 0 
51,000 I 51000 

51,000 0 0 -- ___ 76,~_0 ___ 
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Spent 
Rank Project Phase to Date 

14 Slcyview Streambank Restoration (Project PE 
10: 3) 

ROW 

eN 
TOTAL a 

15 All<i/Chinook Fac~ity Retrofit (Project 10: PE 
4) 

ROW 

eN 
TOTAL 0 

16 1-5 Streambank Stabilization/PiP<' Repair PE 
(Project 10: 5) 

ROW 
eN 

TOTAL 0 
17 Union Road/NE 15th Place Grade/Velocity PE 

Control (Projb.t ID: 6) 
ROW 
eN 

TOTAL 0 
18 NW H9th StlNW 11 th Ave Grade Control PE 

(ProJect 10: 18) ROW 

eN 
TOTAL 0 

19 Amphitheatre Grade Control (Project 10: PE 
22) 

ROW 

eN 
TOTAL 0 

20 NW 179th StlNW 41st Ave Channelarod PE 
Riparian Restoration (Project 10: 86) ROW 

eN 
TOTAL 0 

21 Old Pup Creek Road Culvert Replacement PE 
(Project 10: 53) 

ROW 

eN 
TOTAL a 

22 Paclcard Creek Riparian Planting (Project PE 
10: 23) ROW 

eN 
TOTAL 0 

23 NE 149th StINE 10th Ave Grade PE 
Contoi/Streambank Restoration (Project ROW 

10: U) eN 
TOTAL a 

24 NE 179th St Wellands Purchase (Project PE 
10: 92) ROW 

eN 
TOTAL a 

25 Whipple Creek Park Fish Passage (Project PE 
10: 21) ROW 

eN 
TOTAL 0 

26 Packard Creek Tributary Streambank PE 
Restoration (Project 10: 25) ROW 

eN 
TOTAL a 

2007 - 2012 Storm water Capital Improvement Program 
Project Funding Analysis 
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Grants! Grantsl Grants! Grants! 
CWF Other CWF Other CWF Other CWF Other 

23750 

a a 23750 a 
I 35000 I 
I I 
I I I 

a 0 35000 0 

I I 22 070 
I I I 

I 
a 0 0 22070 

I I I 30 400 
I I I I 
I I I I 

0 0 0 30 400 

I I I 34000 
I I I 
I I I I 

0 0 0 34000 

I I 33820 

I I 
I I I 

0 0 0 33820 

I I 40 000 I 
I I 
I I 

0 0 a 40 000 

I I 
I I I 

I I 
a 0 0 0 

I I 60 000 I 
I I 
I I 

0 0 0 60 000 

I 
I I 

0 0 0 a 
I I I 
I I I 
I I I 

a 0 0 a 
I I 
I I I 
I I I 

0 0 a 0 

I I I 
I I I 
I I I 

0 0 0 0 

Page 2 of 3 

•. y ..... :r. " ~ .. i!'.l) ~.o::~;,,,.~ I -=--~~~- ,~~. 

Grants! Grants! Cost to 
CWF Other CWF Other Complete Project Total 

23750 

a 
45 000 45000 

45 000 a 0 68750 

I 35000 
I 0 

242000 T 242 000 

242000 a 0 277 000 

I 22070 
T 0 

40200 I 40200 

0 40200 0 62270 

10 000 I 40400 -T 0 
162000 I 162000 

10000 162000 0 202400 

10000 «000 

I 0 
180 000 T 180 000 

10000 180000 0 224 000 

10 000 T 43820 

I 0 
179100 T 179 100 

10 000 179 100 0 222920 

10000 I 50000 

T 0 
122820 I 122820 

10000 122820 0 172 820 

14750 14750 

0 
42000 42000 

14750 42000 0 56750 

12000 T 72 000 

I 0 I 

360000 T 360 000 

12000 360 000 a 432000 

41000 I 41000 e 
I I a 
I 123 000 123000 I 

41000 123 000 0 164 000 

I a 
775 000 I 775 000 

I a 
775000 0 0 775000 

15 000 I 15 000 

I 0 

I 45000 45000 

15000 45000 0 60 000 

35 300 T 35300 

I a 
78000 78000 

35300 78.000 0 113300 
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Spent 
Rank Project Phase to Date 

27 Lower Mainstem Channel and Riparian PE 
Restoration (ProJect!D: 91) ROW 

eN 
TOTAL 0 

28 Lower Packard Channel and Habita t PE 
Improvements (ProJect!D: 87) ROW 

eN 
TOTAL 0 

29 NE 154th Street In-Channel Detention PE 
(Project!D: 11) ROW 

eN 
TOTAL 0 

30 NW 149th St/NW 11th Ave Streambank PE 
Stabilization (Project!D: 32) ROW 

eN 
TOTAL 0 

31 NW 149t11 St/NW 18t11 Ave Streambank PE 
Stabilization (Project 10: 19) ROW 

eN 
TOTAL 0 

Annual Totals by Funding 

PE 
Annual Totals by Phase ROW 

eN 

Annual Totals 

2007 - 2012 Stormwater Capital Improvement Program 
Project Funding Analysis 
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Grants! Grants! Grants! Grants! 
CWF Other CWF Other CWF Other CWF Other 

0 0 0 0 

I I 
I I I 

0 0 0 0 

I I I 
I I I 
I 

0 0 0 0 

I I I 
I I 

I I I 
0 0 0 0 

I I I 
J 

0 0 0 0 .. 
2 611 650 0 3 495750 0 3897 600 0 1 2945290 0 

I 782 900 I 120000 203600 I 510290 

I 200000 I 850000 I 1 000000 I 2060000 

I 1 628750 I 2525750 I 2694000 I 375000 

2611 650 3495750 I 3 897 600 I 2 945,290 
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Grants! Grants! Cost to 
CWF Other CWF other Complete Project Total 

55000 55000 

0 
193 255 193255 

55000 193 255 0 248255 

50000 I 50000 

I I 0 
115 400 115400 

50000 115400 0 165 400 

31400 I 31400 

I I 0 

J 117000 1 117000 

31 400 117000 0 148400 

28475 I 28475 e 
I 0 

I 58500 58500 

28475 58 500 0 86975 

24149 I 24149 

I I 0 
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Project Summary 

Work Order Number: 13 

Project Manager: TBD 

Project Description: Retrofit facility to provide additional storage volume. Add constructed 
wetland for water quality. Armor and repair pond inlet and outfall . 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Existing pond and wetland are impacted and can be enhanced; detention 
facility is not functional; invasives; stream erosion is occurring. 

Whipple Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineeringl Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$150,000 

$0 

$897,000 

$1,047,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Manager: 

Project Description: 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Matt Hall 

Construct meandered stream channel and excavate flood plain bench. 
Reconnects the stream to the floodplain, enhances and creates wetlands and 
habitat that provides multiple water resources and environmental benefits. 

Historic 25-acre wetland drained by deep ditch. Approximately 4.7 square 
mile tributary area consists of older residential and industrial developments 
with inadequate or non-existent water quality treatment and stormwater 
runoff control facilities. 

Salmon Creek 

ON HOLD 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$412,500 

$200,000 

$3,257,500 

$3,870,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 8 

Project Manager: TBD 

Project Description: Phase 1 - Retrofit Quail Park facility to divert water north, away from NW 3rd 
Ct. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Phase 2 - Construct facility to detain/treat remaining NW 3rd Ct. runoff. 
Phase 3 - Construct woody debris jams/rock revetments; Remove invasives; 
Plant native species. . 

Excessive flow and velocities are creating headcuts and undercut banks. 

Whipple Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: $47,000 Clark County Clean Water Program (Fund 

Property Aquisition: $1,000,000 
4420). 

Construction: $375,000 Other funding to be determined. 

TOTAL: $1,422,000 
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Project Manager: TBD 

Project Description: Construct detention/water quality facility to reduce peak flows and minimize 
existing channel erosion. Install log weirs as grade controls throughout 
reach. Remove invasive species and plant native species. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Erosion in downstream channel indicates high flows from 1-5 interchange. 
Reach is incised 3 to 4 feet, and erosion in channel at downstream end of NE 
179th Street culvert. 

Whipple Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$128,400 

. $850,000 

$1,007,000 

$1,985,400 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 81 

Project Manager: TBD 

Project Description: Retrofit and enlarge existing facility to provide treatment and detention for 
eXisting development and future widening of Hazel Dell Avenue. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Poor WQ due in part to urban area lacking adequate treatment/detention. 
Adjacent to future road improvement project. 

Salmon Creek 

PE 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$130,000 

$0 

$1,455,000 

$1,585,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 1 

Project Manager: TBD 

Project Description: Provide detention upstream of this site to reduce velocities. Replace/repair 
gabion baskets and protect opposite bank with woody debris structure. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Insufficient stormwater quantity/quality control from school runoff. Gabion 
baskets used as energy dissipater are deteriorated. High velocities scouring 
stream banks. 

Whipple Creek 

SCOPING 

Streambank Stabilization 

Project Cost Summary Project Funding Summary 

Engineering! Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$110,000 

$310,000 

$973,000 

$1,393,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 39 

Project Manager: TBD 

Project Description: Construct a series of channel-spanning woody debris structures to provide 
grade control, and to remove invasive species and plant native species. 
Purchase property for conservation and preservation. 

Basis for Project: Downcutting and deposition in creek down to Union Road. Habitat of this 
quality is rare in Whipple Creek; WDFW has identified as critical habitat. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Grade Control 

Project Cost Summary 

Engineering/ Permitting: 

,Property Aquisition: 

Construction: 

TOTAL: 

$89,000 

$500,000 

$405,000 

$994,000 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 7 

Project Manager: 

Project Description: 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

TBD 

Retrofit facility and swale to improve performance. 
vegetation and plant native species . 

Insufficient stormwater quantity/quality control. 

Whipple Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Remove invasive 

Project Cost Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$20,000 

$0 

$157,000 

$177,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 15 

Project Manager: TBD 

Project Description: Install energy dissipater and retrofit pond to provide additional detention. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

There is downcutting downstream of an existing stormwater facility, upstream 
of the wetland. Facility may be undersized. 

Whipple Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Project CoSt Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$40,000 

$250,000 

$418,000 

$708,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 46 

Project Manager: TBD 

Project Description: Revise control structure to prevent high-temperature releases. Remove silt 
from culvert. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Pond silted in, lost all storage. Control structure releases heated water to 
Tenny Creek. 

Salmon Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$15,000 

$0 

$75,000 

$90,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 10 

Project Manager: TBD 

Project Description: Construct detention/water quality facility to reduce peak flows and minimize 
existing channel erosion. 

Basis for Project: Inadequate flow control and treatment of stormwater runoff; channel eroded 
downstream. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Detention/Water Quality Facility (Ext) 

Project Cost Summary 

Engineeringj Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$30,000 

$390,000 

$198,000 

$618,000 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 38 

Project Manager: TBD 

Project Description: Construct detention/water quality facility to reduce future peak flows and 
potential erosion. 

Basis for Project: Potential area for development because of proximity to 1-5 interchange; 
stream is degraded and provides little functional benefit; erosion occurring. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Detention/Water Quality Facility (Fut) 

Project Cost Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$200,000 

$1,000,000 

$1,790,000 

$2,990,000 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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NW 179th St/NW 41st Ave Streambank Stabilization 

Project Summary 

Work Order Number: 27 

Project Manager: TBD 

Project Description: Stabilize banks using engineered LWD and revegetate, remove blackberries 
and replant with native species. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Bank erosion on both banks in Packard Creek within a reach that has been 
recently replanted by Clark County. Channel incision and bank erosion in 
mainstem between confluence and NW 41st Street. 

Whipple Creek 

SCOPING 

Streambank Stabilization 

Project Cost Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$25,850 

$0 

$51,000 

$76,850 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 3 

Project Manager: TBD 

Project Description: Remove culvert and provide log control structure. Remove invasive species 
and plant native species. 

Basis for Project: Abandoned culvert has eroded and culvert is sitting upright. County owned 
parcel covered by blackberry bushes. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Grade Control 

Project Cost Summary 

Engineeringj Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$23,750 

$0 

$45,000 

$68,750 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 4 

Project Manager: TBD 

Project Description: Retrofit facility to improve performance. Restore outfall. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Discharge from a secondary outlet (four-inch) from a detention facility has 
created a five-foot gully that enlarges to lO-feet before connecting to the 
stream. 

Whipple Creek 

SCOPING 

Detention/Water Quality Facility (Ext) 

Project Cost Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$35,000 

$0 

$242,000 

$277,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 5 

Project Manager: TBD 

Project Description: Repair/replace pipe and install energy dissipator. Construct debris jam to 
prevent further headcutting. Remove invasive vegetation and plant native 
species. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Storm sewer pipe is inoperable. Scour pool and headcut present. 

Whipple Creek 

SCOPING 

Streambank Stabilization 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: $22,070 Clark County Clean Water Program (Fund 

Property Aquisition: $0 
4420). 

Construction: $40,200 Other funding to be determined. 

TOTAL: $62,270 
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Project Summary 

Work Order Number: 6 

Project Manager: TBD 

Project Description: Construct energy dissipater debris j am to prevent headcutting. Remove 
invasive vegetation and plant native species. 

Basis for Project: Double barrel concrete pipe outfall from tributary (W7.82TO.00) is causing 
erosion, headcutting, and sediment deposition in floodplain of Whipple Creek. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Grade Control 

Project Cost Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$40,400 

$0 

$162,000 

$202,400 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 18 

Project Manager: TBD 

Project Description: Install a valley-spanning log jam, and remove invasive species and plant 
native species. 

Basis for Project: Banks in this reach are scoured and have downcut two to four feet; 
overgrown with invasive species . 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Grade Control 

Project Cost Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$44,000 

$0 

$180,000 

$224,000 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 22 

Project Manager: TBD 

Project Description: Remove culvert and install valley-spanning log jam. Remove invasive species 
and plant native species. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Scour pool downstream of culvert and invasive plants along reach. 

Whipple Creek 

SCOPING 

Grade Control 

Project Cost Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$43,820 

$0 

$179,100 

$222,920 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 86 

Project Manager: TBD 

Project Description: Reconnect low floodplain terrace with log structures to build grade or through 
excavation of floodplain . Includes riparian zone planting and re-meandering 
of channel 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Straightened stream channel encroached by roadway embankment and 
residential lawn. Lack of large wood in channel. 

Whipple Creek 

SCOPING 

Grade Control 

Project Cost Summary Project Funding Summary 

~.. Property Aquisition: 
PRO'""';;;;i;l Engineering/Pennitting: 

"'. ",' . , ~f ...... Construction: 

$50,000 

$0 

$122,820 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
~~ 
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Project Summary 

Work Order Number: 53 

Project Manager: TBD 

Project Description: 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Replace culverts. If warrented, replace with fish passable culverts. Estimate 
is not for Fish Passage culvert. 

Two (2) culverts deteriorated and not functioning properly. 

Cedar Creek 

SCOPING 

Conveyance Rehabilitation 

Project Cost Summary Project Funding Summary 

Engineeringj Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$14,750 

$0 

$42,000 

$56,750 

Clark County Clean Water Program (Fund 
4420) . 

Other funding to be determined. 
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Project Summary 

Work Order Number: 23 

Project Manager: TBD 

Project Description: Plant trees to compete with reed canary grass and shade ponds. 

Basis for Project: Existing ponds in the overbank may be increasing the temperature of the 
creek due to heat loading. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Riparian Planting 

Project Cost Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$72,000 

$0 

$360,000 

$432,000 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 12 

Project Manager: TBD 

Project Description: Remove berm and install channel-spanning log jam for storage control. 
Install woody debris upstream of culvert and replace riprap, remove invasive 
species and replant native species. 

Basis for Project: Old earthen berm across tributary has been breached and no longer detains 
water. Blackberries, english ivy, and reed canary grass have taken over this 
reach. Channel is downcutting and road-slope riprap is failing. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Grade Control 

Project Cost Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$41,000 

$0 

$123,000 

$164,000 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 92 

Project Manager: 

Project Description: 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

TBD 
Purchase wetland property for preservation/enhancement. 

Intact headwater wetland in area slated for extensive future development. 

Whipple Creek 

SCOPING 

Property Acquisition 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$0 

$775,000 

$0 

$775,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 21 

Project Manager: TBD 

Project Description: 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Remove culvert and stabilize channel with log jam. 

Culvert from old log/farm road has hole which intercepts all flow and blocks 
fish passage. 

Whipple Creek 

SCOPING 

Fish Passage 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$15,000 

$0 

$45,000 

$60,000 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 25 

Project Manager: TBD 

Project Description: Install series of channel-spanning log jams, and restore riparian corridor. 

Basis for Project: Bank slumping and incised channel for 450 feet along this tributary. 

Watershed: Whipple Creek 

Status: SCOPING 

Project Type: Streambank Stabilization 

Project Cost Summary 

Engineeringl Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$35,300 

$0 

$78,000 

$113,300 

Project Funding Summary 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 91 

Project Manager: TBD 

Project Description: Add wood for grade control and habitat. Streambank bioengineering and 
riparian planting. Meander stream (1500 tt). Refer for fencing. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Channel severely incised! floodplain disconnected, actively eroding 
streambanks. Lack of LWD or other structure! cattle access to stream 

Whipple Creek 

SCOPING 

Grade Control/Stream bank Stabilization 

Project Cost Summary Project Funding Summary 

Engineering/ Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$55,000 

$0 

$193,255 

$248,255 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 87 

Project Manager: TBD 

Project Description: Add wood to channel for grade control and habitat complexity, augment 
gravel, riparian rehabilitation 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Channel is incised, lacks floodplain connection, and lacks instream structure. 

Whipple Creek 

SCOPING 

Grade Control 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$50,000 

$0 

$115,400 

$165,400 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 11 

Project Manager: TBD 

Project Description: Remove berm and install valley-spanning log jam. Restore riparian corridor 
with native plantings. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Potential for berm across stream to fail 

Whipple Creek 

SCOPING 

Grade Control 

Project Cost Summary Project Funding Summary 

Engineering/Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$31,400 

$0 

$117,000 

$148,400 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 32 

Project Manager: TBD 

Project Description: Install woody debris as bank stabilization along 300 feet of the tributary, 
remove bamboo and plant native species. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Channel is actively eroding. No buffer from neighboring lawn. Invasive 
species (bamboo) in the right overbank. 

Whipple Creek 

SCOPING 

Streambank Stabilization 

Project Cost Summary Project Funding Summary 

Engineeringl Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$28,475 

$0 

$58,500 

$86,975 

Clark County Clean Water Program (Fund 
4420). 

Other funding to be determined. 
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Project Summary 

Work Order Number: 19 

Project Manager: TBD 

Project Description: Stabilize banks with woody debris structures, remove invasive species and 
plant native species, and install riprap or other revetment on downstream 
side of NW 149th St. Crossing. 

Basis for Project: 

Watershed: 

Status: 

Project Type: 

Undersized culvert causes sediment deposition and backwater behind NW 
149th Street as culvert plugs. 

Whipple Creek 

SCOPING 

Streambank Stabilization 

Project Cost Summary Project Funding Summary 

Engineering! Permitting: 

Property Aquisition: 

Construction: 

TOTAL: 

$24,149 

$0 

$46,140 

$70,289 

Clark County Clean Water Program (Fund 
4420). 

other funding to be determined. 
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I. Permittee Information 

Permittee Name I Permittee Coverage Number 
Clark County, Washington WAR04-4001 

Contact Name IPhone Number 
Rod Swanson (360)307-6118, 4581 

Mailing Address 
P.O. Box 9810 

City I State Zip+4 
Vancouver WA 98666-9810 

Email Address 
rod .swanson@clark.wa.gov 

II. Regu lated Medium or Large MS4 Location 

Entity Type: Check the box that applies 
Jurisdiction 

I 
County CitylTown Other 

Clark County X I I 
Major Receiving Water(s) 

I WRIA 27, WRIA 28 

III. Relying on another Governmental Entity 

If you are relying on another governmental entity to satisfy one or more of the 
permit obligations, list the entity and briefly describe the permit obligation(s) they 
are implementing on your behalf below. Attach a copy of your agreement with the 
other entity to provide additional detail. 

Name of Enti ty: Permit Obligation(s): 





IV. Certification 

All annual reports must be signed and certified by the responsible official(s) of permittee or co
permittees. Please print and sign this page of the reporting form and mail it (with an original 
signature) to Ecology at the address noted below. An electronic signature will not suffice. 

I certify under penalty of law, that this document and all attachments were prepared under my direction or 
supervision in accordance with a system designed to assure that Qualified Personnel properly gathered and 
evaluated the information submitted. Based on my inquiry of the person or persons who manage the system or 
those persons directly responsible for gathering information, the information submitted is, to the best of my 
lmowledge and belief, true, accurate, and complete. I am aware that there are significant penalties for sUbmitting 
false information, including the possibility of fine and imprisonment for willful violations. 

Name ~~ Title CtlGI If T7 A1J.MI"'~ .F~ Date 

~I 
Name Title Date 

Name Title Date 

Name Title Date 

Name Title Date 





VI. Status Report Covering Calendar Yr: 2007 Jurisdiction Name: Clark County 
--------~----------

PLEASE label any information in attachments with corresponding question numbers. 
NOTE: Items that have future compl iance dates must still be answered to indicate status. 

:" .. .. .. 

Question 
YIIii' ltc~,,\~ r ";;' 'tl,:'" . ' t~&;I!!!li;; 
NA .. ,.. # .:.. j/ ..... . C()mments (SOworali' 

Attached a copy of any annexations, During 2007, 1,343 acres, including 5.9 miles of 

incorporations or boundary changes resulting in county roads, were annexed into cities, reducing 

an increase or decrease in the Permittee 's 
the permit area for Clark County. This 

1 y significantly increased the size of phase II 
geographic area of permit coverage during the permittee Battle Ground. Ridgefield, which is not 
reporting period, and implications for the a permittee annexed a little less than a square 

SWMP as per S9.E.8. mile. 

54. Compliance with Standards 
Took action pursuant to S4.F during the No receiving waters were tested to determine if 

reporting period. Attached (as part of the an outfall is contributing to or causing a water 

Program Evaluation and Other Activities 
quality violation 

2 
narrative in Section VII.B) a summary of the 

NA 
status of implementation and any information 
from assessment and evaluation procedures 
collected during the reporting period, pursuant 
to S4.F.2.d. 
55 5tormwater ManagemenfProgram 
55.C.1 leQal Authority 

3 
Operated pursuant to legal authority as required 

under S5.C.l. 
y 

No program revisions were made. 

55.C.2 M54 Mapping and Documentation 

The location of all known municipal separate Not Due yet. Clark County established a program 

storm sewer outfalls, receiving waters and to complete this work by early 2009. 

4 structural stormwater BMPs you own, operate, NA 

or maintain are mapped. (Required by 
February 15,2009, S5.C.2 .bj) 

Page 1 of 23 

Name of Attachment & 
Page #, if almlicable 
Attachment C. 

e 

e 



.. 

Y/NI Name of Attachment & 
Question NA # Comments (50 word Jimit) Page #, if a~~licable 

A program is in place to map the location of all Requirement not due yet. Clark County put 

known connection points between municipal procedures in place to map municipal 

separate storm sewers you own or operate and 
interconnections as part of routine MS4 mapping. 

5 NA 
other municipalities or other public entities. 
(Required by February IS, 2009, S5.C.2.b.i) 

Cities: All storm sewer outfalls with a 24 inch Not due yet. Clark County began a program to 

nominal diameter or larger, or an equivalent map the entire MS4 and private systems during 

cross-sectional area for non-pipe systems, and 
the permit term. 

including tributary conveyances (type, material 
and size where known), associated drainage 

e 
areas and land use throughout the city, are 
mapped. (Required by February 15,2011, 
S5.C.2.b.ii) 

6 Counties: All storm sewer outfalls with a 24 NA 

inch nominal diameter or larger, or an 
equivalent cross-sectional area for non-pipe 
systems, and including tributary conveyances 
(type, material and size where known), 
associated drainage areas and land use in 
urbanlhigher density rural sub-basins, are 
mapped. (Required by February 15,2011, 
S5.C.2.b.i i) 
A program is in place to maintain a map of all Design drawings include connection points such 

connections to the MS4 that have been as roof drains and field drains as storm laterals 

7 authorized or allowed after the effective date of y or plan notes. Clark County added "connection 

the permit. (S5.C.2.b. iii) 
points" to the geodatabase StormwaterClk in 
which the MS4 and other systems are mapped. -

Page 2 of 23 



Y/NI Name of Attachment & 
Question NA # Comments (50 word limit) Page #, if a~~licable 

Cities: All existing, known connections over 8 Requirement not yet due. 

inches to municipal separate storm sewers 
tributary to all storm sewer outfalls with a 24 
inch nominal d iameter or larger, or an 
equivalent cross-sectional area for non-pipe 
systems, are mapped. (Required by February 
15, 2009, S5.C.2.b.iv) 

8 
Counties : All existing, known connections over 
8 inches to municipal separate storm sewers 

NA 

tributary to all storm sewer outfalls with a 24 
inch nominal diameter or larger, or an 

e 
equivalent cross-sectional area for non-pipe 
systems, located in one-half the area ofthe 
County within urbanlhigher density rmal sub-
basins are mapped. (Required by February 15, 
20 II S5.C.2.b.iv) 
Geographic areas served by the MS4 that do Requirement not yet due. 

9 
not discharge storm water to surface waters are 

NA 
mapped. (Required by February 15, 201 1, 
SS.C.2.b.v) 
Municipal storm sewer system GIS data layers Arcinfo SDE "StormwaterClk" contains all of the 

10 that you have updated are listed in Comments y stormwater features. Shape files fro m this 

field. (SS.C.2.b.vi) 
geodatabase are viewable on the internet. 
ReceivinQ waters are also viewable. 

Mapping information has been made available Ecology has not requested this information. 

to Ecology, Co-Permittees and Secondary Camas uses the county GIS system to map 
11 y storm sewers. Plans are made to transfer 

Permittees upon request to the extent Vancouver mapping to StormwaterClk. 
e 

appropriate. (SS.C.2.b.vi and vii) 
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, '/'" ", "'\'" 

Y/NI Name of Attachment & 
Question 

" 
NA # Comments (50 word limit) Page #, if a~~licable 

SS.C.3 Coordination 
Established and are implementing written Requirement not yet due. The Clean Water 

internal coordination agreement(s) or directives Program established an agreement with Road 

12 to facilitate compliance with the permit. NA 
Operations for implementation of requirements of 
S5.C.9. 

(Required by February 15,2008, S5 .C.3.b.i) 

Established coordination mechanisms clarifying Requirement not yet due. 

roles and responsibilities for control of 
pollutants between any other municipal 

13 
stormwater Permittee ' s physically 
interconnected municipal storm sewers. 

NA e 
(Required by February 15,2009 or within 2 
years following the addition of a new 
Secondary Permittee, S5.C.3.b.ii) 
Established coordination activities for shared Requirement not yet due. 

14 
waterbodies among Permittees including NA 
Secondary Permittees. (Required by February 
15,2009, S5.C.3.b.ii) 
SS.C.4 Public Involvement and Participation 
Program 
Implemented a process to create opportunities Held meeting to discuss SWMP at Clean Water 

for the public to participate in processes for Commission. Conducted extensive public 

development, implementation and updates of 
involvement for S5.C.5. ordinance update. 

15 y Conducted monthly meetings of the Clean Water 
the SWMP, including consideration of public Commission, which advises the county 

comments on the SWMP. (Required by August commissioners on stormwater program 

15, 2007, S5.CA.b.i) implementation. e 
Made the SWMP and all submittals required by Requirement not yet due. 

the permit available to the public on the 
Permittee's website listed below, or provided 

16 
all submittals to Ecology in electronic format 
for posting on Ecology ' s website. (Required by 

NA 

March 31 , 2008, S5.C.4.b.ii) List Permittee's 
website address in Comments field. 
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Question ..... .. NA # Comments (50 wor(tlimit) : Page #, ifa~~licable 

S5.C.5 Controlling Runoff from New 
Development, Redevelopment and 
Construction Sites 
Submitted draft enforceable requirements, Requirement not yet due. 

technical standards and manual, that address 
requirements to prevent and control runoff from 
new development, redevelopment and 

17 construction site activities in SS.C.S.bj through NA 
SS.C.S.b.iii, to Ecology for review and approval 
on the date provided in Comments field. 
(Required by February 15,2008, S5.C.S.b.iv) e 
Adopted the final enforceable requirements, Requirement not yet due. 

technical standards and manual to prevent and 
control runoff from new development, 

18 redevelopment and construction site activities NA 
on the date provided in Comments field. 
(Required by August 15, 2008, or 60 days 
following Ecology's written response) 
Were exceptions or variances to the minimum Requirement not yet due. 

19 
requirements in Appendix I granted? 

NA 
(Required by August 15, 2008, SS.C.S.b.ii, and 
Section 6 of Appendix I) 

19b Number of variances granted: 0 Minimum requirements not in place yet. 

To the extent allowable under state and federal Procedures were put in place under current 

law, established legal authority to inspect county stormwater code before the permit was 

private stormwater facilities and enforce 
issued. e 

20 maintenance standards for all new development Y 

and redevelopment approved under the 
provisions ofSS.C.S.b. (Required by August 
15, 2008, SS.C.S .b.v) 
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Y/NI Name of Attachment & 
Question NA # Comments (50 word limit) Page #, if a~~licable 

Developed and implemented a process of Requirement not yet due. 

permits, plan review, inspections, and 
enforcement capability to meet the 

21 
requirements ofSS .C.S.b.vi, including 
maintenance plans for permanent stormwater 

NA 

facilitieslBMPs, recordkeeping and an 
enforcement strategy. (Required to begin by 
August IS, 2008, SS.C.S.b.vi) 
Reviewed stormwater site plans submitted for Requirement not yet due. 

proposed development involving land 
22 disturbing activities that meet the thresholds in NA e 

SS.C.S.bj. (Required beginning August IS, 
2008, SS.C.S.b.vi) 

22a Number of site plans submitted: 0 Requirement not yet in place. 

22b Number of site plans reviewed: 0 Requirement not yet in place. 

Inspected, prior to clearing and construction, Requirement not yet in place. 

permitted development sites that meet the 
thresholds in SS.C.S.b.i and that have a high 
potential for sediment transport as determined 

23 through plan review based on definitions and NA 
requirements in Appendix 7 IdentifYing 
Construction Site Sediment Transport 
Potential. (Required to begin by August IS, 
2008 SS.C.S.b.vi) 

23a 
Number of sites determined to have high 

0 
Requirement not yet in place. 

sediment transport potential: e 
23b Number of sites inspected: 0 Requirement not yet in place. 

Inspected construction-phase stormwater Requirement not yet in place. 

controls at permitted development sites that 
meet the thresholds in SS.C.S.bj during 

24 construction to verify proper installation and NA 
maintenance of required erosion and sediment 
controls. (Required to begin by August IS, 
2008, SS .C.S.b.vi) 

......; -- --~~~-
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Y/NI Name of Attachment & I 
Question NA # Comments (50 word limit) Page #, if aQQlicable . 1 

Number of qualifying permitted development Requirement not yet in place. I 

24a 
I 

sites: 
0 

24b Number of sites inspected: 0 Requirement not yet in place. 

Enforced as necessary based on the Requirement not yet in place. 

construction-phase inspection at new 

25 
development and redevelopment projects. 

NA 
(Required to begin by August IS, 2008, 
SS.C.S.b.vi) List nature of enforcement actions 
in Comments field. 

25a Number of enforcement actions taken: 0 Requirement not yet in place. 

Inspected permitted development sites that Requirement not yet in place. I -meet the thresholds in SS.C.S.b.i upon 
completion of construction and prior to final 

26 approval or occupancy to verify proper NA 
installation of permanent erosion contro Is and 
stormwater facil ities / BMPs. (Required to 
begin by August IS, 2008, SS.C.S.b.vi) 

26a 
Number of qualifying permitted development 
sites that completed construction: 

0 
Requirement not yet in place. 

26b Number of sites inspected : 0 Requirement not yet in place. 

Verified that a maintenance plan for sites that Requirement not yet in place. 

meet the thresholds in SS .C.S.b.i is completed 
27 and responsibility for maintenance is assigned. NA 

(Required to begin by August 15,2008, 
SS.C.S.b.vi) 
Enforced as necessary based on the post- Requirement not yet in place. e 
construction inspection. (Required to begin by 

28 August IS, 2008, S5.C.S.b.vi) NA 
List the nature of enforcement actions in the 
Comments field. 

28a Number of enforcement actions taken: 0 Requirement not yet in place. 
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Question 
Developed and implemented an enforcement 

29 Istrategy to respond to issues of non
compliance. (Required to begin by August IS, 
2008, SS.C.S.b.vi 
Developed and implemented a recordkeeping 
process for inspections and enforcement actions 
by staff, including inspection reports, warning 

NA 

30 hetters, notices of violations, other enforcement I NA 

records, maintenance inspections and 
maintenance activities. (Required by August 
IS , 2008, SS.C.S.b.vi 
Made Ecology's Notice of Intent for 
Construction Activity and Notice of Intent for 

31 IIndustrial Activity available to representatives 
of proposed new development and 
redevelooment. (SS.C.5.b.vii 
All staff whose primary job duties are 
implementing the program to control 
storm water runoff from new development, 

32 Iredevelopment, and construction sites, 
including permitting, plan review, construction 
site inspections, and enforcement, are trained to 
conduct these activities. (Required by August 
IS, 2008. SS.C.S.b.viii 

y 

NA 

Requirement not yet in place. 

NOls are discussed as part of the development 
application process. 

Requirement not yet in place. 
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Y/NI Name of Attachment & 
Question NA # Comments (50 word limit) Page #, if alu~licable 

S5.C.G Structural Stormwater Controls 
The SWMP includes a Structural Stormwater Requirement not yet in place. Clark County 

Control Program to construct storm water operates a stormwater CIP program that largely 

controls to prevent or reduce impacts 
met this requirement. 

33 
(hydrology and pollutants) to waters of the state 
caused by discharges from the MS4 where 

NA 

impacts are not adequately controlled by other 
SWMP components. (Required by February 
15, 2008, S5.C.6.b) 
Attached (as part of each annual update to the Requirement not yet in place. The annual report Attachment B., Component 

SWMP in Section VIl.A or as part of the includes a description of the current program in S5.C.6. 

Program Evaluation and Other Activities 
place during 2007. -

narrative in Section VIl.B) updated information 
required under S5 .C.6.b about the Structural 
Stormwater Control Program. This information 
must include a detailed list/description of 

34 proposed/planned structural stormwater control 
NA 

projects with associated estimated pollutant 
load reduction for treatment projects or 
expected outcome for flow control projects, 

I 
other environmental benefits, implementation 
schedule, whether monitoring/evaluation is 
planned and, if applicable, monitoring results . 
(Required by February 15,2008, S5.C.6.b) 

Currently implementing Structural Stormwater Requirement not yet in place. e 
35 Control Program. (Required by August 15, NA 

2008, S5.C.6.bj) 
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Y/NI Name of Attachment & 
Question NA # > •• Comrnents($O word limit) Page #, .ifa~~licable 

S5.C.7 Source Control Program for Existing 
Development 
Submitted draft enforceable document(s), such Requirement not yet due. 

as an ordinance, and proposed Source Control 
Program, which address requirements in 

36 SS.C.7.a and SS.C.7.b, to Ecology for review NA 
and approval on the date listed in the 
Comments field. (Required February 15,2008, 
SS.C.7.b.i) 
Adopted the enforceable document(s), such as Requirement not yet due. 

an ordinance, on the date listed in the I 
37 NA 

Comments field. (Required August 15, 2008, -
SS.C.7.b.i) 
Began enforcing Source Control Program on Requirement not yet due. Clark County enforced 

37a the date listed in the Comments field. NA its current source control ordinance and manual. 

I(Required August IS, 2008, SS.C.7.b.i) I 

Established an inventory or listing of land Requirement not yet due. 

uses/businesses using the categories in 
38 Appendix 8 to identify sites that are potentially NA 

pollution generating. (Required August 15, 
2008, S5.C.7.b.ii) 
Periodically updated the inventory or listing of Requirement not yet due. 

39 land uses/businesses using the categories in NA 
Appendix 8, as required in SS.C.7.b.ii. 
Implemented a program to respond to Requirement not yet in place. 

complaints and to identify other pollutant e 
40 generating sources, such as mobile or home- NA 

based businesses. (Required August 15, 2008, 
SS.C.7.b.ii) 
Began implementing an audit/inspection Requirement not yet due. 

41 
program for sites identified pursuant to 
SS.C.7.b.ii. (Required February 15,2009, 

NA 

SS.C.7.b.iii) 
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Y/NI Name of Attachment & 
Question NA 1 # / Comments (50 word limit) Page #, if a~~licable 

Number of sites that were provided with Requirement not yet due. 

41a 
information about activities that may generate 

0 
pollutants and associated source control 
requirements: 
During the reporting period, inspected 20% of Requirement not yet due. 

identified sites in the audit/inspection program 

42 
established in S5.C.7.b.ii. (Required to begin NA 
by February 15,2009, report beginning with the 
third year Annual Report for 2009, SS.C.7.b.iii) 

During the reporting period, inspected 100% of Requirement met ahead of deadline. e 
sites identified through legitimate complaints. 

43 (Required to begin by February 15,2009, Y 

report beginning with the third year Annual 
Report for 2009, S5.C.7.b.iii) 

43a 
Number of sites identified through legitimate 

37 
complaints: 

43b Number of sites inspected: 37 
Began implementing a progressive enforcement Clark County implemented progressive 

policy to require sites to come into compliance enforcement under its 1999 permit. 

with stormwater requirements. (Required 
44 beginning February 15,2009, S5.C.7.h.iv) y 

List nature of enforcement actions in 
Comments field. (S9.E.2.d) 

44a Number of follow-up actions taken: 14 e 
44b Number of further enforcement actions taken: 12 

Contacted Ecology immediately upon 

45 
discovering a source control violation that 
presented a severe threat to human health or the 

y 

environment. (S5.C.7.b.iv and/or 0 3.) 
45a Number of violations reported to Ecology: 6 

Page 11 of 23 



Y/NI Name of Attachment & 
Question NA # Comments (50 word limit) Page #, if al;;!l;;!licable 

Referred to Ecology non-emergency 

46 
violation(s) oflocal ordinances after making a 
documented effort of progressive enforcement 

y 

to bring them into compliance. (SS.C.7.b.iv) 
46a Number of referrals to Ecology: 8 

All staff whose primary duties are 
implementing the Source Control Program are 

47 trained to conduct these activities in accordance NA 

with SS.C.7.b.v. (Required February IS, 2009, 
SS.C.7.b.v) 
55.C.S Illicit Connections and Illicit ,- e 
Discharge Detection and Elimination (lODE) 
Program 
The SWMP includes an ongoing program to Clark County continued the program put in place 

detect and remove illicit connections and illicit under its 1999 NPDES permit. 

48 
discharges into the MS4 owned or operated by 
the Permittee, including the provisions in 

y 

SS.C.8.a and SS.C.8.b.i through SS.C.8.b.ii. 
rSS.c.8.b.i) 
Procedures have been developed for addressing Requirement not yet due. 

49 
pollutants entering the MS4 from an 

NA 
interconnected, adjoining MS4. (Required by 
February IS, 2009, SS.C.8.bj) 
Evaluated and, if necessary. updated, existing Requirement not yet due. 

ordinances or other regulatory mechanisms to 
50 effectively prohibit non-stormwater, illicit NA e 

discharges, and/or dumping into the MS4. 
(Required by August IS, 2008, SS.C.8.b.ii) 

- -
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Y/NI Name of Attachment & 
Question NA # Comments (50 wor(t lihlit) Page #, if aRRlicable 

All municipal field staff responsible for Requirement not yet due. 

identification, investigation, termination, 

51 
cleanup, and reporting of illicit di scharges, 
improper disposal and illicit connections are 

NA 

trained to conduct these activities . (Required 
by August IS, 200S, S5.e.S.b.iii) 
AlI municipal field staff which, as part of their Requirement not yet due. 

normal job responsibilities might come in 
contact with or otherwise observe illicit 

52 
connections or discharges are trained to identifY 
ilIicit connections and discharges and the 

NA e 
proper procedures for reporting and response. 
(Required by February 15,2009, S5.C.8.h.iv) 

Provided a publicly-listed hotline or other local The number was publicly listed on the Clean 

telephone number for water quality citizen Water Program home page in May 2007. The 
water quality complaint number submitted for 

53 
complaints/reports. (For all except Clark y publication in phone book after permit issuance. 
County, required by February 15,2007; for Annual phone book is published in late 2007. 
Clark County required by August 15, 2007, 
S5.e.8.h.v) 
Cities: Conveyances and outfalls within the Illicit discharge screening is scheduled to 

incorporated area are prioritized for field coincide with subwatershed stormwater needs 

screening and source tracing as part of the 
assessments (SNAP) conducted for stormwater 
capital project planning. In 2007. a schedule was 

ongoing program to detect and remove illicit completed for the SNAP that included lODE 
connections and illicit discharges. screening for the urban growth area and several 

Counties: Conveyances and outfalls in the rural subwatersheds during the next 5 yea rs. This 

54 urhanlhigher density rural sub-basins are Y 
plan projects completing screening for all UGA 
subwatersheds and several rural subwatersheds 

e 
prioritized, and one rural sub-bas in has been by 2010. 
selected, for field screening and source tracing 
as part of the ongoing program to detect and 
remove illicit connections and illicit discharges. 
(In preparation for the 20 II deadline, 
SS.e.8.b.vi) 
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YINI Name of A ttachment & 
Question i NA # Comments (50worcf lirnit) Page #, ifa~~licabh~ 

Requirement not yet due. 

Cities: Completed fi eld screening of 60% of the 
conveyance systems within the incorporated 

55 
area. 
Counties: Completed field screening of 50% of 

NA 

the conveyance systems in urbanlhigher density 
rural sub-basins and at least 1 rural sub-basin. 
(Required by February 15, 2011, SS.C.8.b.vi) 
Upon discovery or upon receiving a report of a 

56 suspected illicit connection, initiated an y 

investigr.tion within 21 days. (SS.C.8.b.vii(l)) e 
56a 5 

1 verified connection referred to Health 
Number of investigations: Department. 
Upon confirmation of the illicit connection, Field and roof drains connected to ditch carrying 

used enforcement authority to eliminate the domestic greywater. One was disconnected 

illicit connection within 6 months. 
immediately under CWP supervision. The other 

57 y is under enforcement by the Health Department 
(SS.C.8.b.vii(2)) List nature as a septic system permitting procedure. 
of enforcement actions in Comments field. 

57a Number of enforcement actions: 2 

57b Number of illicit connections eliminated: 1 

Contacted Ecology immediately upon None were discovered. 

discovering an ill icit connection presented a 
58 severe threat to human health or the NA 

environment. (SS.C.8.b.vi i(3). See also 
Iquestion 7 of this report.) e 
Number of illicit connections identified as 

58a presenting severe threat to human health or the 0 

environment: 

58b 
Number of these connections referred to 
Ecology: 

0 
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Y/NI Name of Attachment & 
Question NA # Comments (50 word Iil'l1it) Page #, if aRRlicable 

Referred to Ecology illicit connection(s) after None reached this level of enforcement. 

59 
making a good faith and documented effort of 
progressive enforcement to terminate the 

NA 

violation(s). (SS .C.S.b.vii(3)) 
59a Number of referrals to Ecology: 0 

Participated in a regional emergency response 
program or developed and implemented 

60 procedures to investigate and response to spills y 

and improper disposal into the MS4. (Required 
by August IS, 2007, SS.C.S.b.vii) 
Developed a program to prioritize and 

e 
investigate complaints/reports or monitoring 

61 information that indicate potential illicit y 

discharges, including spills. (Required by 
August IS, 2007, SS.C.S.b.viii) 
55.C.S Operation and lllii'jntenance Program 

Established maintenance standards as Requirement not yet due. 

protective, or more protective, of facility 
function than those specified in Chapter 4 of 

62 
Volume V of the 200S Stormwater 

NA 
Management Manual/or Western Washington, 
and in accordance with the provisions in 
SS.C.9.b.i. (ReqUired by August IS, 200S, 
SS.C.9.b.i) e 
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Y/NI ---- Name of Attachment & 
Question NA # Comments (50 word IHllit) Page #, if a(!(!licabIEi 

Evaluated and, if necessary, updated existing Requirement not yet due. 

ordinances or enforceable documents requiring 
maintenance of all permanent stormwater 
treatment and flow control facilities, including 

63 catch basins, regulated by the Permittee, in NA 
accordance with maintenance standards 
established under SS.C.9.b.i. (Required by 
August IS, 2008, SS.C.9.b.ii(l)) 

Developed and implemented an initial Known regulated stormwater control facilities are 

in3pection schedule for all known, permanent scheduled for annual inspection. e 
stormwater treatment and flow control facilities 

64 
(other than catch basins) regulated by the 
Permittee that involves an inspection of each 

y 

facility at least once during this permit term. 
(Required by August IS , 2008, SS.C.9.b.ii(2) 

Developed and implemented an ongoing Program in place under 1999 permit. 

inspection schedule to annually inspect all 

65 
stormwater treatment and flow control facilities y 
(other than catch basins) regulated by the 
Permittee. (Required to begin by February IS, 
2011, SS.C.9.b.ii(3)) 
Reduced the freq uency of inspections to less Not a minimum performance requirement. 

than annually for storm water treatment and 
flow control facilities (other than catch basins) e 

66 regulated by the Permittee. Indicate in NA 
comments below if reduction is based on 
maintenance records or certification pursuant to 
SS.C.9.b.ii(3)). 

---_.-
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Y/NI 

ii# 
Name of Attachment & 

Question .. . ... NA / . Comments (50 word limit) Page #, if aeelicable 
Managing maintenance activities to inspect new Requirement not yet due. 

permanent stormwater treatment and flow 
control facilities, including catch basins, in new 

67 
residential developments every 6 months during 
period of heaviest construction to identify 

NA 

maintenance needs and enforce compliance. 
(Required to begin by February IS, 2009, 
SS.C.9.b.ii(4)) 
Required cleaning of catch basins found to be The practice of requiring catch basin cleaning 

out of compliance with maintenance standards has been in place since 2000. 

under the requirements ofSS.C.7 (Source 
e 

68 
Control Program) and SS.C.8 (Illicit Discharges 
Detection and Elimination) or as part of 

y 

facilities you regulate and inspected under 
SS.C.9 (Operation and Maintenance Program). 

I(SS.C.9.b.ii(6)) 
Developed and implemented a program to Requirement not yet due. The Clean Water 

annually inspect all permanent stormwater Program developed a program to inspect 
facilities for compliance with Volume V of 

treatment and flow control facilities (other than SWMMI/INIJ and county standards. 
catch basins) owned or operated by the 

69 Permittee and to implement appropriate NA 
maintenance action in accordance with 
established maintenance standards. 
(Implementation required to begin by February 
15 2009, SS.C.9.b.iii(l)) e 
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YINI Name of Attachment & 
Question NA # .. . Comments (50 word limit) Page #, if al;!l;!licable 

Changed the frequency of inspection schedule Not a minimum performance requirement. 

to less than annually for permanent stormwater 
treatment and flow control facil ities (other than 

70 catch basins) owned or operated by the NA 

Permittee. Indicate in comments below if 
reduction is based on maintenance records or 
certification pursuant to S5 .C.9 .b.iii(1). 
Implemented a program to conduct spot checks Requirement not yet due. 

of stormwater facilities owned or operated by 
Permittee (other than catch basins) after major 

71 storm events, and to respond to find ings, in NA e 
accordance with SS.C.9.b.iii(2). (Required to 
begin by February 15,2009, SS.C.9.b.iii(2» 

Implemented program to annually inspect catch The program annually inspects and cleans 

basins and inlets owned or operated by the county road catch basins under the 1999 permit 

72 Permittee in accordance with the provisions in Y 
program. 

SS.C.9.b.iv(I). (Required to begin by 
February 15,2009, SS.C.9.b.iv(l)) 
Changed the freq uency of inspection schedule Not a minimum performance requirement. 

to less than annually for catch basins owned or 

73 
operated by the Permittee. Indicate in 

NA 
comments below if reduction is based on 
maintenance records or certification pursuant to 
SS.C.9.b.iv(2)). e 
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Y/NI Name of Attachment & ..... 

Question ...... 
••• 

NA # Comments (50 word limit) Page #, if a~~licable 
Decant water from catch basin cleaning All decant water from catch basin cleaning was 

74 
activities is disposed of in accordance with the managed at the county decant facility. 

requirements in Appendix 6. (Required by 
y 

Februarv IS, 2009, SS.C.9.b.iv(3)) 
Attached (as part of the Program Evaluation Requirement not yet due. Also, facility repair 

and Other Activities narrative in Section VII.B) projects over $25,000 were completed. 

a summary of maintenance or repair activities 
75 conducted by the Permittee requiring capital NA 

construction of $2S,000 or more. (Required 
annually beginning with third annual report/for 
calendar vear 2009 SS .C.9.b.v) e 
Established practices to reduce stormwater Practices were established under 1999 permit 

impacts associated with runoff from streets, and the ESA compliance program to address this 

parking lots, roads or highways owned or 
component. 

76 operated by the Permittee, and road y 

maintenance activities listed in SS .C.9.b.vi 
conducted by the Permittee. (Required by 
Februarv IS. 2008 SS .C.9.b.vi) 
Implemented the established practices to reduce Requirement not yet due, but was largely met by 

stormwater impacts associated with runoff from current practices. 

streets, parking lots, roads or highways owned 

77 
or operated by the Permittee, and road 
maintenance activities listed in SS .C.9.b.vi 

NA 

conducted by the Permittee. (Required by 
August IS, 2008, SS.C.9.b.vi) e 
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Y/NI I i. Name of Attachment & 
Question NA # Comments (50 word limit) Page #, if a~~licable 

Established and implemented policies and Requirement not yet due, but was largely met by 

procedures, which address activities and lands current practices. 

78 
listed in SS.C.9.b.vii, to reduce pollutants in 
discharges from lands owned or maintained by 

NA 

the Permittee. (Required by August IS, 2008, 
SS.C.9.b.vii) 
Developed and implemented an ongoing Requirement not yet due. 

training progranl for Permittee employees with 

79 
primary construction, operations or NA 
maintenance job functions that could impact 
stormwater quality (Required by February IS, e 
2009, SS.C.9.b.viii.) 
Developed and implemented Stormwater Requirement not yet due. 

Pollution Prevention Plan(s) for all heavy 
equipment maintenance or storage yards, and 
material storage facilities owned or operated by 

80 the Permittee in areas subject to this Permit that NA 
are not covered under another Ecology-issued 
storm water discharge permit. (Required by 
February 15,2009, SS.C.9.b.xi) 

--- --- '-- -

e 
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Question 
SS.C.10 Education and Outreach Program 

Implemented or participated in an education 
and outreach program designed to achieve 
measurable improvements in understanding of 

81 Ithe problem and associated solutions for the I NA 

target audiences listed in SS.C.lO.b. (Required 
by February 15, 2008, SS.C.lO.bj) 

Implemented or participated in an effort to 
measure understanding and adoption of the 

82 Itargeted behaviors by the target audiences listedl NA 

in SS .C.lO.b.i. (Required to begin February 15, 
2008, SS .C.lO.b.ii 

Comments (50 word limit) 

Requirement not yet due. 

Requirement not yet due. 
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Question ·. 
'57. Compliance with 
Load Requirements 
Is there a Total Maximum Daily Load (TMDL) 

Y/NI 
· •••. NA 

83 Ilisted in Appendix 2 applicable to you? (S7) I N 

Attached (as part of the Program Evaluation 
and Other Activities narrative in Section VlI.B) 
a summary of the status ofTMDL 
implementation activities conducted by the 
Permittee, and/or on behalf of the Permittee, 
including as applicable: 
" How TMDL-related activities are 
incorporated into the SWMP or other permit 
requirements, such as monitoring 
" Any lists or inventories required 

84 I" Description of inspections, including total y 

number of sites targeted and number of 
inspections conducted 
" Any specific deadlines or milestones reached 
in the reporting term and associated dates 
" Selected monitoring and implementation 
approaches, where options are described in 
Appendix 2 
" Other information necessary to provide a 
summary of the TMDL implementation status 
and any associated monitoring(S7.A and S9.E4) 

# Comments (50 word limit) 

Special Condition S7 does not include TMDL 
requ irements for Clark County. TMDLs for 
Salmon Creek and Gibbons Creek include load 
allocations for non point sources but no waste 
load allocations applicable to the NPDES permit. 
TMDL plans include Clark County performing 
actions to comply with the NPDES municipal 
stormwater permit. 
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Y/NI Name of Attachment & 
Question NA # Comments (50 word limit) Page #, if a~~licable 

85 
If applicable, complied with the specific 

NA 
requirements identified in Appendix 2. (S7.A) 
58. Monitoring 
During the reporting period, stormwater No stormwater monitoring studies were 

monitoring studies involving the Permittee's conducted by or for Clark County. 

MS4 were conducted by the Permittee, on 
behalf of the Permittee, or were reported to the 

86 Permittee and attached (as part of the Program NA 

Evaluation and Other Activities narrative in 
Section VII .B) is a brief description of the type 
of information gathered or received. (S8.B.l) e 
General Conditions 
Notified Ecology of the failure to comply with 

87 
the permit terms and conditions within 30 days 

NA 
of becoming aware of the non-compliance. 
I(G20) 
Notified Ecology immediately in cases where See S5.C.7 and S5.C.8. 

the Permittee becomes aware of a discharge 
88 from the MS4 which may cause or contribute to NA 

an imminent threat to human health or the 
environment? (G3 and G20) 

- ---- -- ---

e 
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VII. Annual Report Attachments 

A. Annual Update of 5tormwater Management Program Document (55.A.1 and 59.E) 

Attach your annual update of your Stormwater Management Program (SWMP) document to the 
email in which you transmit this Annual Report form to Ecology. Label each file clearly. If only parts 
of the SWMP document have changed, you may attach only those updated sections or pages 
provided you clearly describe that the provided attachments represent replacement pages. 

B. Program Evaluation and Other Activities Narrative 

Attach a document that includes your narrative program assessment and other required information 
as follows. The Table of Contents below identifies seven chapters. 

Page 1 of 1 
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2008 Stormwater Management Program Report 
for Clark County, Washington 

Prepared by 
Clark County Public Works Department, Clean Water Program 

g For an alternative format, contact the Clark County 
ADA Compliance Office . V (360) 397-2025; 
TIV (360) 397-2445; E-mail ADA@clark.wa.gov 
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Acronyms and Glossary 
BMP - best management practices (controls for stormwater runoff) 

BOCC - Board of Clark County Commissioners 

CIP - capital improvement project 

Ecology - Washington State Department of Ecology 

GIS - geographic information system 

IDDE - illicit discharge detection and elimination 

Illicit discharge - a non-stormwater discharge or illegal connection to the storm sewer 
system (e.g. a sanitary sewer line connected to storm sewer system) 

LID - low impact development 

LIDAR - light detection and ranging 

MS4 - municipal separate storm sewer system 

NOAA Fisheries - National Oceanic and Atmospheric Administration, National Marine 
Fisheries Service 

NOI - Notice of Intent 

NPDES - National Pollutant Discharge Elimination Systems 

PPGS - potential pollutant generating site 

RFP - request for proposals 

SCIP - Storm water Capital Improvement Program 

SCIPIT - Stormwater Capital Improvement Program Involvement Team 

SNAP - Stormwater Needs Assessment Program 

StormwaterClk - a GIS database the county maintains for storm sewer infrastructure 

SWMMPSB - 1992 Stormwater Management Manual for the Puget Sound Basin 

SWMMWW - 2005 Stormwater Management Manual for Western Washington, 
published by Ecology 

SWMP - storm water management program 

SWPPP - stormwater pollution prevention plan 

Tidemark - a database the county maintains to track permits and code enforcement 
activities 

TMDL - total maximum daily load 

VIC - underground injection control 
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Statement of Certification 
"I certify under penalty of law, that this document and all attachments were prepared 
under my direction or supervision in accordance with a system designed to assure that 
qualified personnel properly gathered and evaluated the information submitted. Based on 
my inquiry of the person or persons who manage the system or those persons directly 
responsible for gathering information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete. I am aware that there are significant 
penalties for submitting false information, including the possibility of fine and 
imprisonment for knowing violations. " 

Signature: ~~ 
C Adm'! / Olillty Illlstrator 
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Purpose of the Stormwater Management Report 
Under the NPDES phase I municipal stormwater permit for Western Washington, each 
permittee is required to implement a stormwater management program (SWMP) designed 
to reduce pollutant discharges to the maximum extent practicable. 

In addition to meeting the permit requirement to submit a written program description to 
Ecology, the SWMP provides a vehicle for public input under SS.C.4 Public Involvement 
and Participation, and a means to coordinate and direct permit implementation under 
SS.C.3. Coordination. 

Scope of the Stormwater Management Program Report 
The permit requires Clark County to submit a written report documenting the SWMP 
with each year's annual report to Ecology. This annual report describes ongoing program 
activities and actions planned for implementation during 2008 and early 2009 to meet 
permit deadlines. 

The actions described in this report address SS.C. Stormwater Management Program and 
S7 TMDLs. Monitoring activities under S8 and those not specifically performed to meet 
requirements of SS and S7 are described separately in the annual monitoring report. 

The level of detail in the SWMP is intended to provide a simple description of how Clark 
County manages storm water under the NPDES permit. In contrast, the annual report 
provides specific information on permit compliance during the previous calendar year. 

Layout of the Stormwater Management Program Report 
The SWMP follows the format of the NPDES permit components in SS.C., listing the 
component, a summary of compliance measures, the responsible county departments and 
programs, and a detailed description of the compliance measures by permit 
subcomponent, including permit deadlines. 
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Stormwater Management Program by Permit Component 

S5. C. 1. Legal Authority to Control Discharges to and from the 
MS4 

Summary of Compliance Measures 
Clark County maintains the legal authority required by the permit to control discharges to 
and from its MS4. 

Responsible Departments 
No actions are required to maintain the legal authority mandated by the 1999 permit and 
repeated in the 2007 permit. 

Detailed Description of Compliance Measures 
Permit Deadlines: 

I Legal authority to control discharges to and from MS4 I February 2007 

Authority to Control Industrial Discharges, Prohibit Illicit Discharges, and Control 
Spills into the MS4 (S5.C.1.b.i., ii., iii.) 
In 1998, Clark County adopted an ordinance, codified as Chapter 13.26A Clark County 
Code, Water Quality, prohibiting illicit discharges and spills into its storm sewer system, 
controlling industrial site runoff, and adopting a source control best management 
practices (BMP) manual. This ordinance remains in effect since 1998 and is enforced by 
Clark County. 

Ability to Control Inter-System Discharges Under Agreements with Other 
Permittees (SS.C.1.b.iv.) 
Clark County has the ability to enter into contracts and intergovernmental agreements 
with other permittees and secondary permittees for the purpose of controlling pollutants 
entering or leaving the county MS4. 

Require Compliance with County Regulations and Conduct Enforcement Actions 
(SS.C.1.b.v., vi.) 
The county has a system of ordinances and enforcement procedures to conduct 
inspection, surveillance, and monitoring needed to determine compliance with county 
illicit d ischarge and connection prohibitions. These include primarily Title 32 
Enforcement for all enforcement, Chapter 13.26A Water Quality for existing sites, and 
Title 40 for new development and redevelopment standards. 
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S5.C.2. Municipal Separate Storm Sewer System Mapping and 
Documentation 

Summary of Compliance Measures 
Clark County maps and documents storm sewer infrastructure in a GIS database referred 
to as StormwaterClk. This database is actively maintained by Clean Water Program and 
GIS Department personnel. During 2008, the program will focus on completing an 
inventory of all county infrastructure and private facilities. In February 2008, Public 
Works released a RFP for professional services to complete storm sewer mapping and 
documentation. 

Responsible Departments 

Public Works, Clean Water Program 

• Oversees mapping and inventory of all public and private storm sewer system 
features 

Department of Assessment and GIS 

• Administers the StormwaterClk GIS database 
• Adds storm water infrastructure features to StormwaterClk from engineering drawings 

Department of Community Development, Engineering Services 

• Provides the Clean Water Program record drawings for each development project that 
includes storm drainage 

Department of Community Development, Building Safety 

• Provides the Clean Water Program record drawings for single lot developments with 
connections to the MS4 

Public Works, Engineering Program 

• Provides the Clean Water Program record drawings for each construction project that 
includes storm drainage 

Detailed Description of Compliance Measures 

Outfall, Receiving Water, Structural Stormwater Facility, and MS4 Connection 
Point Mapping (S5.C.2.b.i.) 

Permit Deadlines: 
Complete outfall mapping February 2009 
Complete receiving water mapping February 2009 
Complete county-owned facility mapping February 2009 
Initiate program to map all connections to other municipal storm February 2009 
sewers 

Outfall mapping 

Outfalls are mapped as both routine storm sewer GIS updates and as part of the project to 
complete the storm sewer system mapping and inventory during 2008. 
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Receiving Water Mapping 

County-wide receiving waters maps are derived from standard GIS data distributed by the 
Washington State Department of Natural Resources. The original source for this 
infonnation is US Geological Survey 1 :24,000 scale (1 inch = 2,000 feet) quadrangles. In 
some areas, such as the Whipple Creek watershed, water bodies are mapped at a much 
larger scale using available LIDAR data. 

County Stormwater Facility Mapping 

Storm water treatment and flow control facilities are mapped in StormwaterClk as they 
become known through new construction. Also, the project to complete storm sewer 
system mapping will complete the facility mapping by February 2009. County 
stormwater facilities generally are those owned or operated by the Public Works 
Department, such as dedicated facilities in subdivisions, road projects, and facilities in 
county parks. It also includes stormwater facilities owned by other county departments 
that operate county sites such as the fairgrounds and downtown campus. 

Storm water Connection Mapping 

StormwaterClk includes a point featu re called "Connections" with an attribute for 
connection type, one of which is municipal connection points. Mapping connection 
points between permitted municipal systems will be completed by the storm water 
mapping project. 

Private Facility Mapping 

Although it is not required by the permit, the Clean Water Program maps known private 
stormwater facilities not owned or operated by Clark County. They are mapped in 
StormwaterClk using the same procedures as county facilities. 

Stormwater Attribute Mapping For Larger Urban and Urbanizing Su b-watersheds 
(S5.C.2.b.ii. ) 
Permit Deadlines: 

I Complete catchment data mapping I February 2011 

The permit requires that catchment boundary, land use, and tributary conveyance systems 
be mapped for each outfall having a nominal diameter of 24 inches or greater within sub
watersheds designated as urban and higher density rural. Conveyance mapping will be 
completed as part of the project to complete mapping of the storm sewer system. 
Catchment boundaries will also be mapped. Catchment land use is defined in various GIS 
map layers such as zoning, land cover, and digital aerial photographs, and can be 
summarized or portrayed as needed using GIS tools. 

Begin Mapping All Connections Allowed after February 16, 2007 (S5.C.2.b.iii.) 
Permit Deadline: 

I Begin mapping all new connections I February 2007 

To map new connections to the MS4, a new point feature called "Connections" was 
added to StormwaterClk. The Clean Water Program maps connections using 
development project record drawings provided by Community Development. Connection 
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points include roof drains, yard drains, foundation drains, private storm sewers, 
municipal systems, and unknown connections. Private storm water facility connections 
are mapped when the facilities are added to StormwaterClk. 

Map Existing Connections Greater than 8 Inches Diameter (SS.C.2.b.iv.) 
Permit Deadline: 
Map connections in one half of urban and urbanizing sub
watersheds 

February 2011 

The permit requires mapping of existing connections over 8 inches in diameter for one 
half ofthe unincorporated area in urban or urbanizing sub-watersheds. This requirement 
only applies to areas draining to 24 inch nominal diameter outfalls. The Clean Water 
Program maps all known connections as part of the project to complete countywide storm 
sewer system. County projects are not considered connections because they are part of 
the MS4. 

Mapping Areas of the MS4 that do not Drain to Surface Water (SS.C.2.b.v.) 
Permit Deadline: 

I Map areas ofMS4 not draining to surface water I February 2011 
Areas of the county storm sewer system that do not drain to surface water bodies will be 
mapped as part of the project to complete the storm sewer system mapping. 

Storm Sewer Mapping and Documentation Availability (SS.C.2.b.vi., vii.) 
The StormwaterClk GIS is an ESRI SDE database that is routinely converted to shape file 
layers for a variety of users. The shape files are viewable on the internet using the 
county's Digital Atlas or can be acquired from the Assessment and GIS Department for 
cost of reproduction. Clark County municipalities have the option of participating in the 
StormwaterClk GIS as subscribers. Many plans and record drawings for development 
projects are available on the county internet site. 

S5.C.3. Interdeparlmental and Permittee Coordination 

Summary of Compliance Measure 
An executive memorandum was issued in February 2008 instructing each county 
department to coordinate with the Clean Water Program to develop and implement the 
SWMP. The Publ ic Works Operations and Maintenance Program implements parts of the 
SWMP under a signed agreement. The GIS department also has an agreement to provide 
support for permit implementation. There is also an agreement with the Department of 
Community Development to perform work to enforce stormwater and erosion control 
regulations. This agreement w ill be revised to accomplish new permit requirements. 
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Responsible Departments 

Public Works, Clean Water Program 

• Administers intra-county agreements signed by department directors or program 
managers 

Public Works, Operations and Maintenance Program 

• Responsible for most Operations and Maintenance activities under SS.C.9. 

Public Works, Engineering Program 

• Responsible for meeting storm water and erosion control requirements for county 
capital construction and managing construction of storm water capital 
improvements 

Department of Community Development 

• Responsible for enforcing development regulations, code enforcement, providing 
engineering drawings for storm sewer mapping, and allowing LID projects 

Department of Assessment and GIS 

• Responsible for administering databases that store storm sewer infrastructure, and 
storm water needs assessments 

Endangered Species Act (ESA) Program 

• Responsible for coordination and planning of storm water related ESA functions 

General Services Department 

• Responsible for implementing water quality BMPs for county-owned facilities 

Vancouver-Clark Parks and Recreation 

• Responsible for implementing water quality BMPs for county-owned park 
facilities 

Detailed Description of Compliance Measures 

Establish and Implement Written Agreements and/or Executive Orders (S5.C.3.b.i.) 
Permit Deadline 

I Directives or agreements to implement SWMP actions I February 2008 

Operations and Maintenance Program Agreement 

Public Works completed an intra-departmental agreement (Attachment 1) to implement 
requirements under SS.C.9. Operations and Maintenance Program, including: 
• Standards and schedules for stormwater facility and catch basin maintenance 
• Practices for operating streets, roads and highways 
• Spill response practices 
• Private facility inspection and enforcement 
• Water quality BMPs for maintaining public land 
• Training 
• Stormwater Pollution Prevention Plans (SWPPPs) for maintenance facilities 
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• Reporting requirements for the NPDES annual report 

Community Development Department Agreement 

The Clean Water Program and Department of Community Development coordinate 
SWMP implementation using an ongoing interdepartmental agreement for serv ices paid 
for by the Clean Water Fee and under the executive memorandum. An updated agreement 
will be completed in 2008. 

GIS Department Agreement 

The Clean Water Program has an agreement with the GIS Department for various GIS 
services including administration of StormwaterClk GIS database, stormwater fee 
database maintenance, software support, GIS data used for capital planning, and database 
development. 

Establish Mechanisms to Coordinate SWMP Implementation Among Local 
Permittees (S5.C.3.b.ii.) 
Permit Deadline: 

I Documentation of efforts to coordinate with permittees I February 2009 

Roles and Responsibilities for Interconnected MS4s 

The Clean Water Program will identify most of the interconnection points between the 
county MS4 and other permitted municipal storm sewers systems as part of the storm 
sewer system mapping project. The Clean Water Program will begin to assess the 
potential for intersystem pollutant discharges using IDDE procedures and source control 
assessments under SS.C.7. Where a potential illicit source or higher than typical amount 
of potential pollutant generating sites occur, the Clean Water Program will attempt to 
coord inate solutions. 

Coordinate Activities for Shared Water Bodies 

Clark County coordinates to some degree with most of the phase II permittees including: 
• Salmon Creek and Gibbons Creek TMDL implementation (Battle Ground and 

Washougal) 
• Shared education and outreach programs (Vancouver) 
• Operation of the regional street waste decant facility (WSDOT, Vancouver, Battle 

Ground, Camas, and Washougal) 
• Supporting the Vancouver Lake Watershed Partnership (Vancouver and Port of 

Vancouver) 
• Developing agreements with Vancouver to implement uniform approaches for land 

use planning, annexation, and development regulation 

Coordinated stormwater management for shared water bodies is also part of the 
Stormwater Needs Assessment Program where the focus is mainly sub-watershed 
assessment and identifying potential stormwater mitigation projects. 
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S5. C.4. Public Involvement in SWMP Development 

Summary of Compliance Measures 
The Western Washington phase I municipal permit is prescriptive and in practice limits 
the ability of permittees to tailor their programs to local needs and priorities. Public 
involvement may be useful for identifying priority activities that go beyond permit 
requirements or additional tools to meet permit requirements. The draft SWMP is 
presented for publ ic review and comment before a final revision is submitted to Ecology. 

Implementing the SWMP includes review and comment on various actions such as 
ordinance updates and CIP ranking. The Clean Water Commission holds monthly public 
meetings and provides input to the Board of Clark County Commissioners and the Clean 
Water Program. Public involvement to implement the SWMP also includes education and 
outreach actions under S5 .C. 10. 

Responsible Departments 

Public Works, Clean Water Program 

• Develops and implements processes for public participation in SWMP 
development and updates 

• Conducts public involvement associated with education and outreach activ ities to 
reduce stormwater pollution and increase public awareness of stormwater impacts 

• Maintains Web pages that include public involvement information and permit 
submittals to Ecology 

• Conducts public involvement to rank stormwater capital improvement projects for 
construction 

Public Works, Engineering Program, Pro ject Management Section 

• Develops and implements public involvement for ordinance revisions in 
coordination with the Clean Water Program and the Public Works Pubic 
Information and Outreach coordinator 

Detailed Description of Compliance Measures 

Process fo r Public Comment on the SWMP Development and Implementation 
(S5.C.4.b.i.) 

Permit Deadline: 
Begin process to involve public in SWMP development, 
im lementation, and u dates 

August 2007 

The current program is based largely on the original SWMP submitted to Ecology in 
September 1998. That program underwent extensive public review and approval by the 
Board of Clark County Commissioners. 

The permit format provides little latitude to respond to public input related to developing 
a SWMP to meet the minimum requirements. The Clean Water Commission provides a 
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forum for gathering input for development, implementation and updates of the SWMP. 
The Clean Water Commission hosts a monthly public meeting where the public can hear 
updates and provide input on the stormwater program. The public also learns about 
program actions from the Clean Water Web page, newsletters, and media releases. That 
process will be further developed during the permit term. 

Public involvement processes are in place to implement the SWMP, including: 
• Clean Water Commission meetings (SS.C.4.) 
• Stormwater capital improvement project ranking by the SCPIT (SS.C.6.) 
• Public involvement in ordinance revisions for development regulation equivalence to 

the SWMMWW (SS .C.S.) 
• Public involvement in ordinance revisions to adopt LID standards (SS.C.S.) 
• Public involvement to update ordinances regulating source control BMPs, prohibited 

discharges, and storm water facility maintenance standards (SS.C.7., SS.C.8., and 
SS.C.9.) 

• Volunteer Monitoring Program (SS.C.lO.) 
• Watershed Stewards Program (SS.C.l0.) 
• Education and outreach to reduce storm water impacts (SS.C.lO.) 

Make SWMP Materials Available on the County Web Page (S5.C.4.b.ii.) 
Permit Deadline: 

I Ecology submittals on Web page I March 2008 

Submittals to Ecology are posted on the Clean Water Program Web site at 
www.clark.wa.gov/water-resources/administration/index.htm!. 

The Clean Water Program Web site includes public involvement pages where SWMP
specific information is posted. This page also includes links to public involvement 
processes to implement specific permit components such as revising storm water and 
eros ion control ordinance. 
ww\v.c lark. \Va.gov Iwater-resources/S WMP/storm\Vater%20pu bl ic%20 i nvolvment. htm I. 

S5.C.5. Development Regulations to Control Runoff from New 
Development and Redevelopment 

Summary of Compliance Measures 
Clark County will continue to implement the system of ordinances, plan review, 
inspection and enforcement put in place in 2000. After adoption of updated code and 
BMP manual, the county will enforce standards and practices mandated by the 
Washington Department of Ecology. The code revisions will also promote runoff volume 
reduction practices such as low impact development. 

Revisions will be made to plan review, inspection, and enforcement to implement the 
revised code. Any changes to current record keeping associated with code revisions w ill 
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be made. Personnel training will be revised as needed to provide a sound basis for 
implementing the revised code. 

Responsible Departments 

Department of Community Development, Engineering Services 

• Engineering plan review for all projects, development inspection, enforcement, and 
final approval for development projects other than county road projects 

• Training for personnel 

Department of Community Development, Building Safety 

• Erosion control enforcement for residential home building projects 
• Training for erosion control enforcement personnel 

Department of Community Development, Code Enforcement 

• Enforcement of stormwater and erosion control regulations 

Community Planning Department 

• Support for stormwater and LID ordinance revisions 

Public Works, Engineering Program 

• Project management for ordinance revision process 
• Construction management to enforce stormwater and erosion controls for county CIPs 

Public Works, Operations and Maintenance Program 

• Enforces erosion control standards for utility permits 

Public Works, Clean Water Program 

• Quality assurance and quality control, including implementation monitoring 

Detailed Description of Compliance Measures 

Ongoing Program to Control Stormwater Impacts from Development, 
Redevelopment, and Construction (S5.C.5.a.) 

Storm water and Erosion Control 

Clark County development regulations apply to project sites that discharge to county 
storm sewers or waters of the state. The Stormwater and Erosion Control Ordinance, 
Chapter 40.380 is equivalent to the 1992 Stormwater Management Manual for the Puget 
Sound Basin and applies structural stormwater controls to most development projects and 
erosion controls to land disturbing activities other than agriculture, forestry and 
landscaping. These standards will remain in effect until superseded by a revised code. 

The Department of Community Development Engineering Services implements 
storm water regulations for development projects. Stormwater and erosion control 
engineering design plans are only approved after engineering review for conformance to 
storm water code. Building permits are not issued until the subdivision storm water system 
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is complete. Engineering Services inspects and enforces conformance with engineering 
design and erosion control plans. 

The Building Safety Division reviews, approves, and inspects projects requiring 
residential building, mobile home placement, plumbing, and mechanical permits in 
unincorporated Clark County. Building inspectors enforce Chapter 40.380 erosion control 
requirements for residential building projects. 

County Road Projects 

County road and park project plans are submitted for design approval by Community 
Development under the same standards as private construction projects. Construction 
inspection is managed by the Public Works Engineering Program. County project 
contractors are required to conform to local and state codes and laws by contract. This 
includes construction of stormwater facilities and erosion control measures. The standard 
construction contract includes ind ividual bid items for erosion and sediment control, and 
stormwater pollution prevention BMPs. There are also bid items and payment schedules 
for individual water quality items, such as a construction entrance and wash rack, or an 
erosion control blanket. 

Utility Permits 

Clark County Public Works issues and enforces permits for utility construction in county 
right-of-way under Chapter 13 .12A. These projects are also subject to construction BMP 
requirements under the Stormwater and Erosion Control Ordinance. 

Habitat Protections 

Along with stormwater controls under 40.3 80, other chapters regulate stormwater 
facilities in relation to wetlands (Chapter 40.450, Wetlands Protection Ordinance) and 
GMA designated habitat areas (Chapter 40.440, Habitat Preservation Ordinance). 

Adopt Stormwater and Erosion Standards Equivalent to the 2005 Stormwater 
Management Manual for Western Washington (S5.C.5.b.i., ii., iv.) 
Permit Deadlines: 
Submit draft standards and enforcement process to Ecology February 2008 
Adopt and implement standards, BMP manual, and enforcement August 2008 
Qfocedures 

The Clark County Public Works Engineering Program, Project Management section leads 
a project to adopt revised development standards. See attachment 1 for current status. 

Revise Development Code to Allow Low Impact Development Projects (S5.C.4.b.iii.) 
Permit Deadline: 
Submit draft LID standards and enforcement rocess to Ecolo 
LID included in develo ment code 

During code revisions to adopt revised standards, other code revisions will be made to 
allow LID. 
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Clark County and the City of Vancouver received a grant to evaluate code revisions to 
promote sustainable development. The grant project should identifY methods and 
incentives to encourage low impact development. 

Process to Enforce Maintenance Standards for Private Stormwater Facilities 
Approved by Clark County (S5.C.5.b.v.) 
Permit Deadline: 

I Method to enforce maintenance requirements I August 2008 

Standards and enforcement procedures for private stormwater facility maintenance were 
put in place in 1994 and updated in 2000. This process includes requirements for county 
inspection and maintenance easements as conditions of approval for facilities where 
maintenance is regulated by Clark County. 

Process of Permits, Plan Review, Inspections and Enforcement of Standards 
Equivalent to the 2005 SWMMWW (S5.C.5.b.vi.) 
Permit Deadline: 
System to review all plan submittals meeting thresholds August 2008 
Pre-clearing inspection for Sites having high sediment damage August 2008 
Potential 
Inspection and enforcement program for construction BMPs August 2008 
Post-construction inspection and maintenance plan August 2008 
Record-keeping procedures in place August 2008 
Enforcement strategy for non-compliance response August 2008 

System to Review all Plan Submittals Meeting Thresholds 

Community Development Engineering Services reviews all plans for thresholds specified 
in Clark County Code. After adoption of revised code, Engineering Services will review 
all development and construction plans that meet the new thresholds. 

Pre-clearing Inspection for Sites having High Sediment Damage Potential 

This requirement is not part of the current program and will be implemented after the 
Chapter 40.380 code revis ions become effective. 

Inspection and Enforcement Program for Construction BMPs 

The Engineering Services Development Inspection Team inspects each development 
project to ensure that erosion control BMPs are properly installed and maintained. 
Residential building projects are inspected by Building Safety Division personnel. If 
necessary, additional erosion control enforcement is provided by Community 
Development Code Enforcement. Public Works Operations and Maintenance Program 
enforces erosion control requirements for utilities permits. 

Public Works Capital Projects are inspected by Construction Management section 
personnel or by contracted professional services. 
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Post-construction Inspection and Maintenance Plan 

Development Engineering personnel inspect each project at completion. Stormwater 
facilities that will be dedicated to the county for ongoing maintenance are placed on a 
warranty bond of at least two years. At the end of that period, the facility is inspected for 
conformance to design drawings and maintenance standards. If defects are found, they 
are required to be repaired before the facility is accepted for county ownership. 

Public Works Capital Projects are inspected by Construction Management section 
personnel or contracted professional services. 

Under code adopted in 2000, all privately maintained stormwater facilities are required to 
submit maintenance plans following county standards as a condition of approval. 
Responsibility for private facility maintenance falls to the land owner. In cases where 
there are multiple owners, such as facility lots deeded to homeowner associations, 
enforcement can be more difficult. The code revision project includes the objective of 
fi nding tools to reduce or eliminate private facility maintenance problems. 

Stormwater facilities assigned to Public Works for maintenance follow inspection and 
maintenance standards in county code. After the stormwater code revisions, these 
facilities will follow maintenance standards and inspection schedules equivalent to those 
prescribed in S5 .C.9. Maintenance and Operations. 

Record-keeping Procedures in Place 

The Building Safety Division made changes in mid-2007 to the record-keeping 
procedures for erosion control inspections. The current procedure has building inspectors 
completing and logging an erosion control inspection at each site visit. Each inspection 
result and any required enforcement are recorded in the county permit tracking database, 
Tidemark. 

Community Development Engineering Services inspectors prepare daily inspection 
records of all field visits. The records are kept electronically and associated with the 
underlying development project. 

Enforcement Strategy for Non-compliance Response 

The county has a system of enforcement measures that include notices, stop work orders, 
citations, and civil penalties. The first approach is to provide education to achieve 
voluntary compliance. Title 32 of the Clark County Code defines enforcement 
procedures. Public works manages contractor compliance through construction contracts. 

Notice of Intent (NOI) Forms for Construction and Industrial Activity Stormwater 
General Permits (S5.C.5.b.vii.) 

I Notice ofIntent forms available I February 2007 

Community Development makes available NPDES construction activity industrial 
storm water NOJ information as part of the pre-application meeting. The NOls are 
discussed at pre-application conferences and written in a proposed project's pre
application report. 
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Training for Development and Construction Personnel (S5.C.5.b.viii.) 
Permit Deadline: 

I Training program and tracking in place I August 2008 

Training for plan review, inspection, and enforcement personnel in the Department of 
Community Development will be implemented by August 2008. 

Current training for Community Development Building Safety personnel includes one 
week of on-site training for each individual inspector by a Certified Erosion and 
Sediment Control Lead. The trainer accompanies each inspector through his normal 
inspection route. The Building Safety division also conducts in-house training on a 
regular basis by qualified personnel. Future training will allow more inspectors to 
become Certified Erosion and Sediment Control Leads through completion of the 
Ecology-approved course and continuation of in-house and on-site training programs. 

Current training for Community Development Code Enforcement personnel includes 
attending all in-house staff training for erosion control, storm water, critical areas, or 
water quality ordinance discussions on the agenda. Proposed training includes the 
national and regional International Erosion Control Association conferences when budget 
allows. 

The Public Works Engineering Program has been using the SWMMWW for project 
design for several years and staff is familiar with that manual. Engineering staff are 
licensed professional engineers and receive training as needed to conduct their work. 
Construction management personnel undergo Certified Erosion and Sediment Control 
Lead training. The Engineering Program has a system to track training and may use the 
countywide learning management system in the future. 

Operations and Maintenance Program personnel training for construction projects is 
described under S5.C.9. Operations and Maintenance Program. 

S5. C. 6. Program to Plan and Build Structural Stormwater Control 
to Reduce Storm water Impacts 

Summary of Compliance Measures 
Clark County Public Works conducts a stormwater capital improvement program that 
consists of three main elements: 
• identify potential capital projects (Stormwater Needs Assessment Program (SNAP) 
• develop and rank proposed projects (Stormwater Capital Improvement Program 

(SCIP) 
• design and build funded projects (Public Works Engineering Program) 

Potential projects are identified during sub-watershed-scale Stormwater Needs 
Assessments conducted by the Clean Water Program. Needs Assessments consider 
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current and future watershed conditions then propose several projects aimed at improving 
stream conditions and reducing impacts from storm water runoff. The first assessment was 
completed in 2006 on Whipple Creek. 

The Storm water Capital Improvement Program (SCIP) maintains a list of prioritized 
projects for funding by storm water fees and other sources. The SCIP began in 2006 and 
follows a two-year cycle to add projects and re-rank them following a public involvement 
process similar to that used to rank road projects. The next ranking process will take 
place in 2008. The stormwater capital project planning Web page is at 
www.clark.wa.gov/water-resourceslbasin.html. 

Almost all county construction projects, such as roads, parks, bridges, storm water 
fac ilities and habitat improvements are handled by the Public Works Engineering 
Program. 

Responsible Departments 

Public Works, Clean Water Program 

• Conducts Stormwater Needs Assessments 
• Develops proposed projects for the SCIP 
• Manages the SCIP public involvement process 
• Plans small capital projects 

Public Works, Engineering Program 

• Responsible for design, permitting, and construction of funded SCIP projects 

Public Works, Operations and Maintenance Program 

• Submits needed facility repair projects 
• Reviews potential stormwater crps 
• Builds some of the projects 

Detailed Description of Compliance Measures 

Initiate a Structural Stormwater Control Program (S5.C.6.b.i.) 
Permit Deadline: 

Initiate a Structural Stormwater Control Program 

Clark County established a systematic stormwater capital improvement project 
identification and ranking system in 2006. The 2007-2012 Storm water Capital 
Improvement Program Report, publ ished in summer 2006, includes 31 proposed projects. 
Projects are built subject to available funding from the Clean Water Fund and other 
sources. 
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Begin Implementing the Structural Storm water Control Program 

The SCIP describes projects that are prioritized for construction subject to available 
fund ing. Several projects from the SCIP are under planning, design, and construction 
during 2008. 

The SCIP includes a variety of ranked projects that range from riparian habitat restoration 
to larger stormwater control facilities as retrofits of existing development. The 
storm water CIP program also includes several smaller storm water CIPs and maintenance 
projects not listed on the ranked SCIP list. 

The SCIP includes a six-year plan, but the projects and their ranks will be revised 
significantly with each biennial update because: 
• New projects are added to the list as Storm water Needs Assessments are completed 
• Mandated maintenance projects under S5.C.9. that qualifY as CIPs may be identified 

at any time 
• Capital improvement projects to meet S4.F. could be identified at any time. 

Description of the Structural Stormwater Control Program (S5.C.6.b.ii.) 

Permit Deadline: 
March 2008 
March 2008 

Structural Stormwater Control Program Goals 

The Stormwater Capital Improvement Program includes: 
• Planned and ranked projects in the SCIP intended to mitigate for storm water impacts 
• Capital projects that maintain or repair existing stormwater facilities to bring them 

into compliance with permit and county maintenance standards 

Stormwater mitigation projects are ranked in the 2007-2012 SCIP using the following 
criteria: 
• Provide mitigation for storm water impacts from existing development 
• Provide mitigation for new development and redevelopment 
• Promote innovative funding and implementation 
• Protect and improve natural watershed functions 

Structural Stormwater Control Program Planning Process 

The capital program covers the entire urban and rural area of unincorporated Clark 
County. Starting in 2007, Stormwater Needs Assessments evaluate approximately 15 sub
watersheds each year to produce reports that describe potential management actions, 
summarize watershed information and problem areas, and identifY potential storm water 
capital improvement projects for the SCIP. 

The primary purpose of the Needs Assessments and SCIP is to address storm water 
problems caused by existing development as a means to meet NPDES permit 
requirements. In addition to meeting NPDES permit requirements, results and products of 
capital project planning and construction promote more effective implementation of other 
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county programs and mandates under Growth Management Act, Underground Injection 
Control rules, and the Endangered Species Act.. 

Needs Assessment Reports provide a means to conduct a focused application of 
stormwater assessment actions at individual drainage basins. The overall goals of SNAP 
are to: 
• Analyze and recommend the best and most cost-effective mix of improvement actions 

to protect existing beneficial uses, and to improve lost or impaired beneficial uses 
• Inform county efforts to address issues related to hydrology, hydraulics, habitat, and 

water quality 

The level of effort varies depending on watershed conditions. Generally, a suite of 
actions or tools is applied to any sub-watershed that contains county storm sewer 
systems. More elaborate or detailed analysis is applied to urbanizing areas. 

Potential projects identified by the Needs Assessments are evaluated in greater detail by 
the Clean Water Program to determine if they are feasible and suitable for inclusion the 
SCIP review process. 

The SCIP ranking occurs every two years and involves the public in the process of 
ranking projects through the Stormwater Capital Improvement Program Involvement 
Team (SCIPIT). The team is an appointed committee that reviews ranking criteria and 
establishes points and weighting for the criteria, then ranks all proposed projects. 

All capital improvement projects are designed and built by the Public Works Engineering 
Program. 

Funding levels for planning and building capital vary yearly due to scheduling of 
construction. The level of funding for projects is about $2,000,000 per year under the 
1999 municipal permit program. The SCIP public involvement program expenditures are 
about $20,000 for years when the plan is updated. 

Capital Project Descriptions (SS.C.S.b.iii.) 

Permit Deadl ine: 
I Description of each project in annual report I March 2008 

Capital project descriptions are updated for each annual report. The current projects for 
the 2007-2008 biennium and associated information are summarized in the following 
table. The program will provide a new list of projects for 2009-2010 biennium after the 
2008 SCIPIT ranks projects. 
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Structural Stormwater Capital Projects 

Proiect Name Treatment Metric Flow Control Outcome Other Environmental Benefits 2008 Status 
2006 Ranked SCIP Pro' ects 
Curtin Creek Treatment capacity of Approximately 38 acre-feet of Create wetlands Phase I was completed in 2007 
Enhancement Area enhanced wetland is not detention storage 

quantified Establish meandering stream channel Project will be completed in 2008 
12% reduction of Curtin Creek peak 
flows during 2-year storm event Habitat enhancement 

NE 152"" StINE 201ll Not determined until design Approximately 9 acre-feet of detention Minimize stream erosion Permits and design expected by June 2008 
Ave proceeds storage 

Create wetland Construction summer of2008 
e 

62% reduction of peak flow during 
100-year storm event Remove non-native plants 

67% reduction of 2-year peak flows 
Quail Park Retrofit N/A Provide approximately I acre-foot of Reduce stream erosion by reestablishing County permits and design expected by 

additional detention original drainage pattern June 2008 

Restore stream bank Construction summer of 2008 
MaintenancelRetrofit Projects over S10,000 
Whipple Creek Treat 70% of the 2-year Provide 0.6 acre-feet of detention Construction in summer 2008 
Meadow rainfall from 14 acres of storage 

developed area 
Mill Creek Outfall Minimize bank erosion and turbidity in the Planning and design in 2008 

stream 
Possible construction in 2009 

Stream bank restoration 

e 
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S5.C.7. Source Control Program for Existing Development 

Summary of Compliance Measures 
Clark County applies a water quality BMP manual equivalent to the 1992 Stormwater 
Management Manual for the Puget Sound Basin to all existing businesses and 
government agency activities. The BMP manual will be updated to be equivalent to the 
2005 SWMMWW. 

An inventory of potential pollutant generating sites will be generated in 2008. The 
program includes inspection and enforcement procedures to respond to complaints and 
sites found during illicit discharge screening. Clark County follows a process for 
progressive enforcement that uses education or enforcement as appropriate. Generally, 
the program enforces county water quality code on all sites that discharge to the county 
storm sewer or waters of the state. In cases where other agencies have direct authority, 
such as industrial sites that discharge to Class V DIC systems or sites requiring a waste 
discharge permit, the county defers to the state for enforcement. 

Responsible Departments 

Public Works, Clean Water Program 

• Pollutant generating site inspection 
• Pollutant generating ~ite enforcement 
• Inspection and enforcement record keeping 
• Staff training 

Public Works, Engineering Program 

• Ordinance revisions to equivalence with the 2005 SWMMWW 

Department of Community Development, Code Enforcement 

• Enforce 13.26A and other codes 

Department of Community Development 

• Administer Tidemark Permit Tracking System 

Department of Assessment and GIS 

• Map potential pollutant generating sources from Clean Water Program Service Fee 
data 

Detailed Description of Compliance Measures 

Code Revisions to Equivalence with the 2005 SWMMWW (S5.C.7b.i.) 
Permit Deadline: 

I Equivalence to the 2005 SWMMWW I August 2008 
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Equivalence to the 2005 SWMMWW 

The current BMP manual is a revised version of the 1995 King County Source Control 
BMP manual, equivalent to the Department of Ecology 1992 SWMMPSB. The 1992 
Ecology manual is also adopted by reference. See 
www.clark.wa.gov/water-resources/documents/Publications/BMPman.pdf. 

Source control manual updates are part of the code revision project managed by the 
Public Works Engineering Program. The planned approach is to use the revised King 
County Source Control BMP manual as the basis for updating Clark County's manual. In 
addition to the outreach-friendly manual based on King County's BMP manual, the 2005 
SWMMWW may also be adopted by reference. 

Create and Maintain an Inventory of Potential Pollutant Generating Sites 
(S5.C.7b.ii) 

ust 2008 
ust 2008 

Inventory of Potential Pollutant Generating Sources 

Permittees are required to create and maintain a list of potential pollutant generating sites 
as defined in Appendix 8 of the January 2007 permit. The Clean Water Program and GIS 
Department will create this inventory by using the Clean Water Program Service Fee 
database and property type information. 

Potential pollutant generators will include: 
• Tax lots with mapped impervious area for the Clean Water Program Service Fee 
• Multifamily sites having four or more residential units per tax lot 
• Lots where the property type is condominium 

Complaint-based Response System 

Complaint-based response addresses transient or home-based pollutant sources not 
typically associated with fixed business sites, such as carpet cleaners. The Clean Water 
Program, Operations and Maintenance Program, Code Enforcement, and Public Health 
each receive water quality complaints, then respond directly or refer them to the 
appropriate department or agency. 

The Clean Water Program and Community Development Code Enforcement respond to 
most of the complaints that impact surface water, stormwater or ground water. Code 
Enforcement uses the county enforcement and permit tracking system, Tidemark, to track 
complaints and responses. The Clean Water Program Tidemark module is under 
development for implementation in 2008. While not part of the Stormwater Management 
Program, Clark County Public Health responds to complaints and referrals that involve 
public health regulations including septic systems, sewage, and waste management 
activ ities such as composting. 
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Auditllnspection System for Potential Pollutant Generating Sites (S5.C.7.b.iii.) 
Permit Deadline' 
Begin providing information to all PPOS February 2009 
Begin inspecting 20 percent of sites per year February 2009 
Complete inspections of all sites identified through complaints February 2009 

Begin Providing Information to all PPOS 

The current Technical Assistance and Source Control Enforcement Program provides 
information directly to businesses through site visits and non-targeted education 
programs. The Clean Water Program will develop an approach to provide information to 
all PPOS during the permit term. 

Begin Inspecting 20 Percent of Sites per Year 

The current program visits approximately 100 sites per year, generally in response to 
complaints. The county estimates that there are as many as 2,000 sites that could qualify 
for PPOS inspection under the permit. Completing the site inventory in 2008 will provide 
an accurate estimate ofthe number of facilities subject to possible inspection in 2009. 

Complete Inspections of all Sites Identified through Complaints 

The current program provides inspection and enforcement in response to all legitimate 
water quality complaints to the source control technical assistance specialist. 

Implement Progressive Enforcement Policy and Documentation (S5.C.7.b.iv.) 

Establish Progressive Enforcement System 

The current Technical Assistance and Source Control Enforcement Program follows a 
progressive enforcement policy. Responses progress from a phone call or site visit to 
letters and notices, to citations and stop work orders. Enforcement can include the Public 
Works Clean Water Program, Community Development Code Enforcement, Clark 
County Public Health, and non-county agencies including the Department of Ecology. 

Establish System for Tracking Inspections and Enforcement Actions 

The Clean Water Program will begin using the county permit and enforcement tracking 
system, Tidemark, to track inspections and compliance actions in 2008. Tidemark 
provides a standard approach across departments for applying progressive enforcement; 
maintaining records of inspection reports, warning letters, notices, other records; and site 
compliance status. Public Health will coordinate with the Clean Water Program to 
provide complete reporting and coordination of enforcement actions under Public Health 
regulations. 

Training Program for Source Control Staff (5.C.7.b.v.) 
Permit Deadline: 
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Establish Documentation System for Training 

The county has a computerized system for tracking training. Tracking procedures will be 
put in place by the technical assistance and source control enforcement program. 

Complete Training of Appropriate Personnel 

The Clean Water Program will develop a training program for county source control 
program staff. It will include Code Enforcement and Clean Water Program staff, and it 
will provide a uniform approach to enforcing the Water Quality Ordinance, including 
legal basis, BMPs, inspection procedures, enforcement process, and record keeping. 

S5.C.B. Illicit Connection and Discharge Detection and 
Elimination (IDDE) 

Summary of Compliance Measures 
The Clean Water Program operates a comprehensive IDDE program integrating 
application of source controls, outfall screening, complaint response, and training. This 
component also includes minor ordinance revisions to Chapter 13.26A to amend 
prohibited discharges and specific BMPs associated with them. Response to illicit 
connections and discharges is typically coordinated by the Clean Water Program. In some 
cases, Clark County Community Development Code Enforcement or Clark County 
Public Health may discover and terminate discharges. Training is implemented through 
the Clean Water Program. 

Responsible Departments 

Public Works, Clean Water Program 

• Conducts IDDE screening and investigations 
• Investigates of water quality complaints 
• Enforces Chapter 13.26A Clark County Code, Water Quality 
• Trains IDDE personnel and other field personnel 
• Maintains publicly listed water quality complaint phone number 

Public Works, Operations and Maintenance Program 

• Performs minor spill clean up 
• Assists in illicit discharge investigations 
• Reports suspected ilIicit connections or discharges 

Department of Community Development, Code Enforcement 

• Enforces Chapter 13.26A Clark County Code, Water Quality, based on complaints 
and observed violations 

Public Health Department 

• Enforces sewage regulations under Title 24 Public Health 
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Detailed Description of Compliance Measures 

Continue Existing Program and Address Other MS4s (S5.C.8.b.i.) 
Permit Deadline: 
Continue current lODE program 
Develop procedures to address pollutants from interconnected 
MS4s 

Continue Current lODE Program 

February 2007 
February 2009 

The entire ongoing IDDE Screening Program is described in SS.C.b.vi. to SS .C.b.ix. The 
county IDDE program follows standard screening and follow-up procedures based on the 
2004 Center for Watershed Protection guidance manual referenced in SS.C.8.b.vi. 

During 2008, the lODE Screening Program expects to complete screening and response 
for urban drainage basins, including: Cougar Creek, Rockwell Creek, Suds Creek, 1l4th 
St. Tributary, Tenny Creek, and LaLonde Creek in lower Salmon Creek watershed. The 
IDDE also will cover unincorporated parts of lower Burnt Bridge Creek sub-,watershed. 

Develop Procedures to Address Pollutants from Interconnected MS4s 

Generally, the Clark County MS4 drains to other municipalities closer to the Columbia 
River. As MS4 connection points are mapped, screening ofthese locations will be added 
to the IDDE field screening. 

Update Code to Include New Prohibited Discharges and BMPs (S5.C.8.b.ii.) 
Permit Deadline: 
Revise Chapter 13.26A and BMP manual to include added August 2008 
prohibited discharges 
Add BMPs to SS.C.10. education for discharges not included in August 2008 
ordinance revision 

Revise Chapter l3.26A and BMP Manual to Include Added Prohibited Discharges 

Chapter 13.26A Water Quality will be revised to include prohibitions on discharges for 
which education is not an option allowed by the permit. Ordinance revisions will be made 
by the project to update all stormwater code under SS .C.S., SS .C.7., SS.C.8. and SS.C.9. 

Add BMPs to SS.C.l O. Education for Discharges not Included in Ordinance Revision 

Educational alternatives will be employed where feasible as an alternative to ordinance 
prohibitions. Specific education targeted to these discharges is described in SS .C. l 0., 
including BMPs for lawn watering, sidewalk cleaning, and building exterior cleaning. 

Training Program for IDDE Staff (S5.C.8.b.iii.) 
Permit Deadline: 

I Complete training and documentation I August 2008 

The county will identify field staff that identify, investigate, terminate, clean up and 
report illicit discharges and spills. The lODE Screening project lead and Public Works 
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safety coordinators will provide the required training for the purpose of promoting 
identification, reporting, and removal of illicit discharges. 

Training will be tracked using the countywide learning management system. 

Training Program for Field Staff Who Might Find Illicit Discharges/Connections 
(S5.C.8.b.iv.) 
Permit Deadline: 

I Complete training and documentation I February 2009 

Staff that may discover ill icit discharges as a part of their fieldwork will be identified for 
training. A simple class will provide information describing illicit discharges, appropriate 
responses, and referral options. Possible programs to receive training include: 
• Department of Community Development, Code Enforcement 
• Department of Community Development, Building Inspection 
• Department of Community Development, Fire Marshal 
• Department of Community Development, Animal Control 
• Public Works, Solid Waste 
• Public Works, Operations and Maintenance 
• Public Works, Drainage 
• Public Works, Utility Inspection 
• Public Works, Road Vegetation Maintenance 
• Public Health, Environmental Serv ices 

Training will be tracked in the countywide learning management system. 

Establish Publicly Listed Water Quality Problem Reporting Line (S5.C.8.b.v.) 
Permit Deadline: 

I Establish water quality complaint line I August 2007 

Clark County advertises its 24-hour customer service line as a water quality complaint 
line. The county Web site and phone books published in January 2008 include this listing. 

Screening Program (S5.C.8.b.vi.) 
Permit Deadline: 

lete screen in for ~ urban area 
for one rural sub-watershed 

Clark County expects to screen most, ifnot all, of the urban growth area during the 
permit term, as well as several rural sub-watersheds. 

The county screened several watersheds in 2006 and 2007 using the current 
methodology, including urban watershed: Whipple Creek; five mixed urban and rural 
sub-watersheds: Mill Creek, Mill Creek (East Fork), Curtin Creek, Upper Gee Creek and 
Lower Gee Creek; and one rural sub-watershed: Gibbons Creek. 
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In 2008, screening is planned for at least half ofthe unincorporated areas within the 
Vancouver UGA. The 2008 plan includes six urban tributaries in lower Salmon Creek: 
Cougar Creek, Rockwell Creek, Suds Creek, Tenny Creek, 114th St. tributary, and 
LaLonde Creek. Rural fringe sub-watersheds with known water quality problems such as 
McCormick Creek and Brezee Creek also will be screened. 

Plans for 2009 include screening the remainder of Bumt Bridge Creek watershed, 
Lakeshore sub-watershed, and remaining Salmon Creek sub-watersheds. This will 
achieve screening for the entire Vancouver urban growth area except upper Whipple 
Creek watershed. 

Response to Illicit Connections (S5.C.8.b.vii.) 

Permit Deadline: 
Initiate investigation following discovery or complaint 
Upon confirmation, terminate illicit connections 
Refer to Ecology if severe threat to environment or health exists 

Within 21 days 
Within 6 months 
Immediately 

The Clean Water Program IDDE Screening Program lead and source control technical 
assistance special ist work together to promote investigation and termination of illicit 
connections. The IDDE Screening Program uses a database to track steps in screening, 
investig",tion, referral to responsible agencies, enforcement, and termination . The Clean 
Water Program source control technical assistance specialist coordinates responses to 
terminate illicit connections. Often county departments such as Public Health and the 
Department of Community Development Code Enforcement, or other agencies such as 
the Clark Regional Wastewater District and Ecology are involved in both investigations 
and illicit connection termination. 

In some cases, referral to Ecology is the best enforcement option because sites are under 
state NPDES permits, waste discharge permits, or UIC regulations. 

Program to Respond to Illicit Discharges (S5.C.S.b.viii.) 
Permit Deadline: 

I Program to respond to illicit discharges I August 2007 

Significant spills are referred to the Department of Ecology. Smaller spills, such as 
automotive fluids on roadways, are handled by the Public Works Operations and 
Maintenance Program. 

The IDDE Screening Program and the Clean Water Program source control technical 
assistance specialist respond to complaints, reports, and monitoring information that 
indicate potential illicit discharges. Under the current program, potential and confirmed 
illicit discharges are handled using the same procedures as potential illicit connections 
(S5.C.8.b.v i.). 
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IDDE Record Keeping (S5.C.8.b.ix.) 

Permit Deadline: 
I Continue IDDE record keeping I February 2007 

Clean Water Program source control technical assistance program tracks activities in an 
Access database but will begin using the county permit enforcement tracking system, 
Tidemark, in 2008. Water quality test data that is part of an enforcement action is stored 
with the case file. 

The Clean Water Program IDDE Screening Program uses a SQL database to manage 
field screening, follow-up investigation, referral information, and final enforcement 
outcome for each potential illicit discharge or connection. 

Clark County Community Development Code Enforcement uses the county permit 
tracking software, Tidemark, to track each case responded to under the Water Quality 
Ordinance. 

S5. C. 9. Maintenance and Operations Program 

Summary of Compliance Measures 
Clark County Public Works performs most of the field work to meet this requirement. 
Maintenance standards for stormwater infrastructure will be updated as part of 2008 
stormwater code revisions. Stormwater facilities are inspected for conformance to county 
and state standards as part of sub-watershed Stormwater Needs Assessments. Road 
maintenance BMPs and practices, vegetation management practices, and pesticide and 
fertilizer application procedures are established by current code and county policy. While 
SWPPPs are under development, the county follows the standards of Chapter 13.26A 
Water Quality. 

Responsible Departments 

Public Works, Operations and Maintenance Program 

• Performs all maintenance, operation, and repair work on county stormwater 
infrastructure and roads 

• Conducts training for Operations personnel 
• Performs private fac ility inspection and enforcement 
• Maintains records of maintenance and repair activities 
• Develops and implements SWPPPs for equipment maintenance and storage facilities 
• Parks maintenance using operational BMPs 

Public Works, Clean Water Program 

• Inspects public stormwater facilities for compliance with established maintenance 
standards 

• Maintains infrastructure data in StormwaterClk GIS database 
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Public Works, Engineering Program 

• Manages maintenance and repair projects included in the stormwater CIP 

Department of Assessment and GIS 

• Administers the StormwaterClk GIS database 

General Services Department 

• Facilities management and maintenance using operational BMPs 

Community Planning Department 

• Lewis and Clark Railroad operational BMPs 

Detailed Description of Compliance Measures 

Adopting Maintenance Standards Equivalent to the 2005 SMMWW (S5.C.9.b.i.) 
Permit Deadline: 
Ado t Maintenance Standards E uivalent to 2005 SWMMWW 
Perform needed maintenance within s ecified timelines 

Adopt Maintenance Standards Equivalent to 2005 SWMMWW 

Maintenance standard for both public and private stormwater infrastructure are being 
revised to equivalence with the 2005 Stormwater Management Manual for Western 
Washington. This task is expected to be completed as part of the larger code revision 
process for stormwater manual equivalence under S5 .C.5. 

Perform Needed Maintenance with in Specified Timelines 

Starting in fall 2007, the Clean Water Program began inspecting public stormwater 
facilities using the 2005 manual standards. As budget and personnel resources allow, 
maintenance and repairs will be made during 2008. Full compliance with maintenance 
timelines will begin after the August 2008 deadline. 

Regulated Facility Inspection Program (S5.C.9.b.ii.) 
Permit Deadline: 
Adopt Maintenance Standards Equivalent to 2005 SWMMWW 
Inspection schedule for regulated facilities once during permit term 
Begin annual facility inspection 
Begin every six-month faci lity inspections for residential 
subdivision projects 
Catch basin cleaning required where identified by inspection 

Adopt Maintenance Standards Equivalent to 2005 SWMMWW 

August 2008 
August 2008 
February 2011 
February 2009 

February 2007 

Private facility maintenance standards are the same as public facili ties and included in 
county code for both existing and new development. The storm water code revision 
process proposes to update maintenance standards to be equivalent to the 2005 
SWMMWW. 
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Inspection Schedule for Regulated Facilities Once During Permit Term 

Regulated faci lities are inventoried by the Clean Water Program and inspected annually 
by one full-time Operations and Maintenance Program employee. More challenging 
enforcement actions are handled by a Clean Water Program stormwater technical 
assistance specialist or a Code Enforcement officer. There are approximately 875 
regulated faci lities. 

Begin Annual Facility Inspection 

Clark County currently conducts annual facility inspections with the goal of visiting each 
facility. During 2008, the Clean Water Program and the Operations and Maintenance 
Program will review several years of inspection records to make an assessment of which 
facilities may be appropriate for less frequent inspections. 

Begin Every Six-month Facility Inspections for Residential Subdivision Projects 

In fall 2007, the Clean Water Program began inspecting facilities in residential 
subdivisions that are nearing the end of their maintenance warranty bond periods. This 
program will continue during 2008. 

Catch Basin Cleaning Required where Identified by Inspection 

Where source control BMP inspections, regulated facilities inspections, or IDDE work 
find catch basins below standards, cleaning is required. 

Maintenance of Clark County Stormwater Facilities (5.C.9.b.iii.) 
Permit Deadl ine: 
Begin annual inspection for county facilities February 2009 
Take appropriate maintenance action February 2009 
Begin spot checks after large storms February 2009 

Begin Annual Inspection for County Facilities 

The Operations and Maintenance Program and Parks Operations conduct routine visual 
operational inspections as part of scheduled mowing and cleaning activities. Many minor 
to significant defects are found and repaired by this approach. 

In fall 2007, the Clean Water Program began inspecting Public Works-operated facilities 
for compliance with standards from the 2005 Stormwater Management Manual for 
Western Washington and additional criteria in the adopted county maintenance manual. 
Monthly reports are provided to the Operations and Maintenance Program to schedule 
maintenance or repairs. During 2008, Public Works-operated facilities wi ll be inspected 
in unincorporated parts of lower Burnt Bridge Creek watershed and urban areas of lower 
Salmon Creek watershed. 

Facilities owned by Clark County but not operated by Public Works, for example the 
county fa irgrounds, are classified as regulated facilities and subject to annual inspection 
and enforcement under S5 .C.9.ii. 

Take Appropriate Maintenance Actions 

The Operations and Maintenance Program and Parks Operations take routine 
maintenance actions and make repairs to defects found by inspections. In addition, a list 
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of repairs other than routine maintenance is being compiled for future work as time and 
resources allow. 

Begin Spot-checks After Large Storms 

Spot-checks of problem facilities are part of routine maintenance. The Operations and 
Maintenance Program maintains a list of facilities having known problems associated 
with heavy rainfall or fall leaf drop. 

During 2008, the Operations and Maintenance Program will create a list of facilities and 
outfalls where the potential exists for structural failures or erosion after extreme storm 
events such as the 10-year storm referenced in the permit. 

County Catch Basin Maintenance (S5.C.9.b.iv.) 

Be in annual catch basin ins ection and maintenance 2009 
2007 

Begin Annual Catch Basin Inspection and Maintenance 

Clark County cleans catch basins yearly on a circuit basis. Circuits are sweeper areas 
where every known catch basin is cleaned and inspected. Parks are also inspected and 
cleaned annually. This procedure will continue. 

Decant Water Management 

The standard procedure is to discharge all liquid street wastes to a county operated decant 
facility. Any water not retained by the decant facility is discharged to sanitary sewer 
under permit. The Operations and Maintenance Program is considering the use of 
storm water facilities and sanitary sewer lines to conduct field decant procedures under 
the standards of Appendix 6 on the permit. 

Inspection and Maintenance Records (S5.C.9.b.v.) 
Permit Deadline: 
Maintain records of inspection and repair activities 
Provide records of maintenance or repairs over $25,000 in annual 
report 

February 2007 
March 2008 

Inspection and maintenance records for regulated facilities are maintained in an Access 
database created specifically for tracking compl iance and NPDES permit reporting. The 
regulated facility inventory is maintained in the database. New facilities are added as 
plans are recorded. 

Public facility maintenance records are kept in a system developed for the Operations and 
Maintenance Program to enable routine maintenance tracking and NPDES permit 
reporting. A more elaborate facility inspection database was created for the Stormwater 
Needs Assessment Program to track defects under the 2005 SWMMWW standards, 
report facili ties requiring repairs under S5.C.9.b.iii, and repairs completed. Currently, the 
Clean Water Program database also tracks repairs and maintenance actions initiated by 
Clean Water Program inspections. Public Works is planning to make greater use of its 
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maintenance management system for tracking maintenance of stormwater assets once 
they are completely inventoried. 

Provide Records of Small CIPs in Annual Report 

Repair projects over $1 0,000 are generally considered capital projects and included in the 
in the Storm water Capital Improvement Program. 

Pollution Reduction BMPs for County Roads, Streets, and Parking Lots 
(S5.C.9.b.vi.) 
Permit Deadline: 
Establish practices to reduce stormwater impacts from county February 2008 
roads and other traveled surfaces 
Begin implementingj>factices August 2008 

Establish Practices to Reduce Stormwater Impacts from County Roads and Other 
Traveled Surfaces 

Clark County maintains roads and streets according to schedules and standards 
establ ished under the 1999 NPDES stormwater management program. The Public Works 
Operations and Maintenance Program and Parks Operations follow standards and 
practices in the Water Quality BMPs for Operation and Maintenance of Publicly Owned 
Property Manual. This manual covers each of the actions listed in this permit 
subcomponent. The manual was adopted as county policy in July 2000 for the use of 
pesticides and fert ilizer on county lands and by Public Works for road maintenance 
activities. The manual is at 
www.clark.wa.gov/water-resources/documents/Publications/WOBMP-M&O.pdf. 

The Clark County ESA Program and Public Works have been actively involved with the 
ESA Regional Road Maintenance Forum since 2003. This group assisted the county in 
developing a Regional Road Maintenance Program that is designed to meet the 
requirements of the Endangered Species Act (ESA). On August ih, 2004 NOAA 
Fisheries approved Clark County's Regional Road Maintenance Program and determined 
that it was compliant with the ESA. The Program seeks to protect salmon and steelhead 
by relying on the extensive use of pre-approved BMPs for routine maintenance activities. 

Begin Implementing Practices 

Clark County began implementing the county Operations and Maintenance BMP manual 
in July 2000 and the ESA Regional Road Maintenance Program in 2004. 

Pollutant Reduction from County Lands (5.C.9.b.vii.) 
Permit Deadline: 
Establish policies and practices to reduce stormwater impacts from 
County owned or operated lands 
Implement policies and practices to reduce storm water impacts 

30 

August 2008 

August 2008 
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Establish Policies and Practices to Reduce Stormwater Impacts from County-owned or 
Operated Lands 

The Clark County Water Quality BMP Manual for Operation and Maintenance of 
Publicly Owned Property includes standards and practices for use of pesticides and 
fertilizers. It was adopted as county policy in July 2000 and is being implemented by 
Public Works for stormwater facility, road, and park maintenance. Pesticide applications 
are made by the Clark County Weed Control Department whiCh will update the manual to 
current standards. 

Clark County adopted an Environmentally Responsible Purchasing Policy in 2004 that 
includes a section addressing the purchase of landscaping and vegetation maintenance 
products, which includes pesticides. The policy established a set of criteria, any of which 
will disqualify a pesticide from purchase. A waiver process requires further examination 
of the pesticide by the Environmentally Responsible Purchasing Team to determine if a 
more environmentally friendly alternative exists. If no alternative is found, the pesticide 
can be purchased and used with in specific limiting guidelines. 

All land disturbing activities are subject to the requirements of Chapter 40.380 Clark 
County Code, Stormwater and Erosion Control, which specifies erosion control BMPs. 

Under Chapter 13.26A Clark County Code, Water Quality, the Water Quality BMP 
Manual for Businesses and Government Agencies provides required BMPs for sediment 
and erosion control for non-development projects, landscape management, trash 
management, and building exterior maintenance. This manual wi ll be updated to 
equivalence with Ecology's 2005 SWMMWW in August 2008. 

Additionally, the Water Quality Best Management Practice Manual for Operation and 
Maintenance of Publicly-Owned Property (July 2000) includes BMPs for almost every 
county activity including landscape maintenance. This manual was adopted as county 
policy by executive order in July 2000. 

Implement Policies and Practices to Reduce Stormwater Impacts 

Policies and practices were implemented after their establishment in 2000 to 2004. 

Training for County Operations Personnel (S5.C.9.viii.) 

Permit Deadline: 
I Develop and implement a program to train Operations personnel I February 2009 

Training for NPDES permit and ESA is large ly through internal programs. Training will 
be tracked using the countywide learning management system. 

Road maintenance personnel are trained under the ESA Regional Road Maintenance 
Tracks 2 and 3. Track 2 coursework describes the biology of endangered fish and how 
road and park maintenance activities can harm them; it is generally provided to 
supervisors and managers. Track 3 provides crew chiefs and crew members with 
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maintenance guidelines and procedures to protect endangered species during maintenance 
work. Clark County contracts with the University of Washington to provide this training. 

Implement SWPPPs for County Maintenance Facilities (SS.C.9.ix.) 

Permit Deadline: 
Develop and implement SWPPPs for unpermitted maintenance 

ards 
February 2009 

During 2008, Public Works and General Services will identify all county facilities subject 
to this requirement that are not covered by another NPDES permit: 
• heavy equipment maintenance areas 
• heavy equipment storage areas 
• material storage areas 

The Operations and Maintenance Program and General Services then will develop and 
implement SWPPPs as needed. 

S5.C.10. Education and Outreach Program 

Summary of Compliance Measures 
Public Works, the ESA Program, and the Department of Community Development 
perform activities to promote awareness of storm water and water resources, pesticide and 
fertilizer reduction, proper waste disposal, and use of source control BMPs. Several 
activities, such as Watershed Stewards and Living on the Land, promote pollution 
reduction and stormwater quality improvement through watershed stewardship and better 
management of rural property. No program exists to train local development industry 
professionals regarding site plans because plans are required to be signed by licensed 
professional engineers. 

The Public Works Solid Waste Program conducts activities aimed at proper management 
and disposal of hazardous waste and reducing hazardous or toxic material use. Several of 
these activities focus on promoting water resources protection and sound environmental 
practices by businesses and homeowners. The county also supports and participates in 
regional partnerships such as Columbia Springs Environmental Education Center, The 
Regional Coalition for Clean Rivers and Streams, and numerous special events. 

Responsible Departments 

Public Works, Clean Water Program 

• Primary responsibility for education and outreach for storm water programs 
• Contracts and agreements for regional and local partnerships 
• Contracts for WSU Extension services including Watershed Stewards and Small 

Acreage programs 
• Provides volunteer monitoring opportunities and monitoring equipment lending 

library 
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• Maintains Clean Water Program Web pages 
• Performs business education as part of implementing source control inspections and 

complaint response 
• Provides stormwater education to students and teachers through student monitoring 

and school assemblies 

Public Works, Operation and Maintenance Program 

• Provides information on private facility maintenance as part of private stormwater 
facility inspections 

Public Works, Solid Waste Program 

• Education aimed at pesticide and fertilizer use reduction, storage, and disposal 
• Technical assistance for businesses to better handle potential pollutants 
• Educates homeowners on water-friendly yard care and landscaping techniques 

Endangered Species Act Program 

• General education related to protecting water quality for salmon recovery 

Department of Community Development 

• Provides information to aid applicants in meeting county storm water regulations 

Detailed Description of Compliance Measures 

Implement a program that uses a variety of methods to target the General Public, 
Businesses, Homeowners, Landscapers, Property Managers, the Development 
Community, and Development Review Staff ( S5.C.I0.b.i.) 
Permit Deadline: 
Begin education program on storm water impacts for the general February 2008 
public 
Begin education on source controls and illicit discharge impacts February 2008 
Begin education on business and landscaping activities February 2008 
Begin education on development requirements February 2008 

Begin Education Program on Storm water Impacts for the General Public 

Children's Education on Pesticide Reduction - Puppet Shows 
Since 2000, Clark County has operated a traveling puppet show that brings fertilizer and 
pesticide-reduction education to over 6,000 elementary school students each year. In 
addition to the presentations, classroom materials are distributed. 

Children's Clean Water Billboard Art Contest 
Clark County conducts a children's billboard art contest each fall. Entry forms and rules 
are distributed to school districts and private schools in unincorporated Clark County. 
Four winning entries are selected to appear on commercial billboards for 90 days. 

Columbia Springs Environmental Education Center 
Clark County is one of several partners that support the Columbia Springs Environmental 
Education Center, which provides coordinated environmental education. The Center 
provides programs to school children and teachers throughout Clark County. 

33 
2008 Stormwater Management Program Report for Clark County, Washington 



Watershed Stewards Program 
Clark County funds one full-time position and one half-time position to implement the 
Watershed Stewards Program at Washington State University Clark County Extension. 
The Watershed Stewards program offers two 10-week training sessions each year to train 
volunteers in stormwater concerns and watershed and water quality protection. These 
volunteers, in turn, contribute back to the community by educating the public at 
community events and fairs, guiding students and adult volunteers in tree plantings, 
conducting stream monitoring projects, and a variety of other activities. 

Volunteer Monitoring Program 
Volunteers are used to conduct short-term studies as part of the Stormwater Needs 
Assessment Program and long-term monitoring programs under close support by 
monitoring staff. An equipment lending library allows monitors or agency staff to pursue 
their own projects. 

Student Monitoring Program 
Clark County contracts with the City of Vancouver to offer a student monitoring program 
to schools in unincorporated Clark County. Teachers and students receive mentoring in 
water quality and macroinvertebrate monitoring, both in the classroom and in the field. 
Students share their data with peers, the general public and decision makers at an annual 
student watershed congress. 

Living Streams School Assembly Program 
Since 2004, over 30,000 Clark County students have seen Living Streams, an entertaining 
story-telling assembly offered to students in grades K-5. A new program for middle 
school and/or high school is being considered for implementation in the 2008-2009 
school year. 

Regional Coalition for Clean Rivers and Streams 
Clark County actively participates in the Regional Coalition for Clean Rivers and 
Streams. The campaign includes stormwater education messages in major newspaper ads, 
ads in weekly papers, Tri-Met and C-Tran bus "tailboards," and interior bus cards in the 
Portland-Vancouver area. The Coalition also creates a radio advertisement to run on local 
stations. More information is available at www.cleanriversandstreams.org. 

ESA Web Pages 
The ESA Program maintains web pages to provide information about the importance of 
protecting water quality for salmon recovery. 

Pet Waste Program 
Information on proper management and disposal of pet waste is currently available on the 
Clean Water Program Web pages and the Regional Coalition for Clean Rivers and 
Streams Web pages. Pet waste information is also interwoven into general educational 
publications and programming, including the Watershed Stewards and Small Acreage 
programs, River Rangers classroom presentations, and Living Streams assembly program. 
An expanded pet waste program targeting dog owners will be implemented in early 2008. 
Outreach will be created or adapted from successful programs in Snohomish County, 
Washington and Clean Water Services in Hillsboro, Oregon. The program will include a 
new Web page, signed pledges by pet owners to pick up waste, and distribution of 
educational materials at events and workshops by Watershed Steward volunteers. 

E-Newsletter 
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In summer 2007, the Clean Water Program began a service to periodically send electronic 
newsletters to a broad cross-section of the community. The newsletter targets individuals 
and organizations with an interest or a responsibility for managing stormwater. 

Stormwater Needs Assessment Reports 
Stormwater Needs Assessments identify potential capital projects and management 
recommendations, and summarize information about sub-watershed conditions. The 
reports will be made available on the Clean Water Program Web page and in print. 

Water Resources Outreach on the Web 
The Clean Water Program maintains pages on the Clark County Web site devoted to 
water quality and the Clean Water Program. Topics include county watersheds, 
stormwater basin planning, engineering, monitoring, education, enforcement and 
regulation, and technical assistance as well as information about Clean Water Program 
administration. The Web site also includes a list of departments and agencies to contact 
for water quality and stormwater-related questions or problems. 

Begin Education on Source Controls and Illicit Discharge Impacts 

Source Control Technical Assistance Visits 
The Clean Water Program presents information to business owners and property 
managers during source control site visits required by S5.C.7. The intent is to make 
business owners and property managers more aware of the importance of their role to 
protect streams and reduce stormwater pollution. 

Solid Waste Program Hazardous Waster Reduction 
The Public Works Solid Waste Program performs technical assistance visits and outreach 
to promote proper handling and disposal oftoxic and hazardous materials. 

Begin Education on Business and Landscaping Activities 

Naturally Beautiful Backyard Program and Master Composter Recycler Program 
The Clark County Solid Waste Program, through a contract with Columbia Springs 
Environmental Education Center, offers the Naturally Beautiful Backyard Program and 
the Master Composter Recycler Program, providing workshops on natural gardening and 
rain gardens. Messages include a focus on pesticide and fertilizer reduction. 

Small Acreage Program - Living on the Land 
The Clean Water Program, in partnership with Washington State University Clark 
County Extension and the Clark Conservation District, funds a full-time position to 
implement an outreach program for small acreage land owners. This program uses Living 
on the Land: Stewardship for Small Acreages curriculum and stand-alone workshops to 
educate small acreage landowners about managing their properties to reduce quantity and 
improve the quality of stormwater runoff from their properties. 

Private Facility Maintenance Inspections 
Each private stormwater facility regulated by Clark County is inspected annually. Part of 
this work includes explaining any maintenance and repairs that need to be made and the 
reasons for doing them. 

Begin Education on Development Requirements 

The Department of Community Development provides information to help promote 
compliance with county code, including stormwater, erosion control, and water quality. 
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Outreach is delivered primarily through Web-based information for applicants and then 
direct contact between county permitting, plan review and inspection personnel and 
project engineers and contractors. Following adoption of revised stormwater and erosion 
control standards, workshops for consultants and the development community will be 
held to promote compliance with new standards. 

Measure Understanding and Adoption of Targeted Behaviors by Target Audiences 
(SS.C.I0.b.ii.) 

Permit Deadline: 
Begin survey of public knowledge February 2008 
Begin effort to measure BMP understanding and adoption by February 2008 
businesses and home owners 
Begin effort to measure BMP understand ing and adoption by February 2008 
development community 

Survey of Public Knowledge 

The Clean Water Program conducted a statistically valid survey or 400 county residents 
in November 2007 and January 2008 to measure the public's baseline understanding of 
storm water problems. The program plans to repeat the survey later in the permit term. 

Measure BMP Understanding and Adoption by Businesses and Homeowners 

Site inspections conducted under SS.C.7. Source Controls, wi ll measure the rate ofBMP 
adoption by businesses and property managers. Additionally, private stormwater facility 
inspections under SS.C.9. Operation and Maintenance directly measure adoption of 
stormwater facility maintenance practices by businesses, property managers, and home 
owners' associations responsible for maintaining them. Evaluation techniques will be 
developed in 2008 and reviewed yearly. 

The Clean Water Program has begun designing individual programs, such as the Living 
on the Land and Watershed Stewards, to include efforts to measure adoption of targeted 
behaviors. An example is checking back with Living on the Land participants over time 
to determine if specific practices are being followed. 

Measure BMP Understanding and Adoption by Development Community 

This task under development by the Department of Community Development. 

W:\PROJEcnOII150, NPDES compr planning. permit, SWMP dev\January 2007 permit\ADMlN AND COORD\Project and 
Program Planning\S5.C.05.A. SWMP\2008 SWMP for Clark County Washington. doc 
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Attachment 1 

pro .. d pa ... t. pro,"i ... i"BI f .. hors 

February l3, 2008 

Mr. Gregory Winters 
Washington Department of Ecology 
2108 Grand Boulevard 
Vancouver, WA 98661-4622 

Re: Phase I Municipal Stormwater Permit 

Dear Sir: 

I regret to infonn you that Clark County is unable to submit draft enforceable 
requirements, technical standards, and manual to Ecology at this time. We recognize the 
expectations outlined in sections SS.C.S.b.iv. and SS.C.7.b.i of our Phase I Municipal 
Stormwater Pennit. Our agency takes these expectations and all permit conditions very 
seriously and continue to make all reasonable efforts to meet pennit inilestones. In fact, 
we have been working diligently with our community to craft updates to existing county 
Water Quality and Stormwater and Erosion Control Codes that will protect surface and 
groundwater as a resource for drinking water, commerce, recreation, and for wildlife, 
while also supporting the goals of our recently completed Comprehensive Plan and the 
2004 Lower Columbia Salmon Recovery and Subbasin Plan. 

Clark County convened a Stakeholders Advisory Committee (SAC) consisting of 
representatives from our development, engineering, environmental, neighborhood and 
educational cOIIlIIiunities and a Technical Advisory Committee (T AC) to guide the 
necessary ordinance update. Staff conducted nurnez:ous public meetings, including nine 
SAC meetings, 13 TAC meetings, three Clean Water Commission updates, one Open 
House hosted by the Clean Water Commission, two Planning Commission updates and 
three work sessions with the Board of County Commissioners. We have made extensive 
progress to date. However, even with this extensive work and public outreach, our 
community has not had adequate time to review the far reaching impacts of this complex 
update t9 our Comprehensive Plan and supporting policies and plans. Furthermore, the 
12 months provided in our permit has not allowed the appropriate level of public 
discussion and review essential to successful legislation. Therefore, we do not feel it is 
appropriate to submit a draft at this time. 

Clark County is committed to protecting our water resources. We will continue our 
diligent work, considering all potential impacts to our community and present 
comprehensive draft enforceable requirements, technical standards, and manual for your 
review, as soon as practicable. 



C! 

i-

Washington Department of Ecology 
February 13, 2008 
Page 2 of 2 

Staff have scheduled a fourth Board of County Commissioners work session for March 
12 to further review potential effects of new standards on water quality, land use and 
salmon recovery, We also plan expanded public outreach. We hope to submit a 
complete d~aftby the end of March and work with Ecology staff on a productive review 
process. 

Thank you for your consideration in this important matter. 

Sincerely, 

~~6~ 
tmk 



Attachment B. Program Evaluation and Other Activities 
Narrative 

1. Notification of Changes to Certification and Signature 
No changes are made to the authorized certification. It continues to be Bill Barron, 
County Administrator. 

2. Actions taken pursuant to S4.F. 
No actions were taken pursuant to S4.F. The illicit discharge detection and elimination 
program found several illicit discharges that were either eliminated by the Clean Water 
Program, or are referred to the Health Department, Code Enforcement Division, or sewer 
district for follow up. No receiving waters adjacent to outfalls were monitored for water 
quality violations. 

3. Assessment of program design and BMPs 

3.1. Public Involvement and Participation 
Public involvement to develop and implement the SWMP includes: supporting the Clark 
Water Commission as an advisory body to the Clark County Board of County 
Commissioners; soliciting public comment on the draft SWMP; public involvement for 
planning capital projects; and significant public involvement for code revisions. Other 
avenues for public participation include classes and volunteerism associated with 
Watershed Stewards, Living on the Land, and volunteer monitoring. 

Due to the prescriptive nature of the permit and limited resources available to add new 
activities beyond the minimum requirements and current program activities, the Clean 
Water Program believes that public involvement to develop the stormwater program 
specified under S5.CA. is not an effective tool. 

Public involvement for capital project ranking provides input for program 
implementation that shapes activities not strictly mandated by the permit. 

Public involvement for stormwater ordinance revisions helped inform the regulated 
community more than shape county policy, but ultimately, the permit requires 
equivalence to the 2005 SWMMWW. 

3.2. Controlling Runoff from New Development, Redevelopment and 
Construction Sites 
This component cannot be evaluated because the it is not fully implemented under the 
permits scheduled for minimum performance measures. 



3.3. Structural Stormwater Controls 
The county stormwater capital improvement program was in its first two-year cycle 
during and 2007 and appropriateness has not been formally reviewed. 

3.4. Source Controls for Existing Development 
This component cannot be evaluated because permit requirements were not fully 
implemented during 2007 under the deadlines of the minimum performance measures. 

3.5. Illicit Connections Detection and Elimination 
The illicit discharge detection and elimination program follows procedures that meet 
permit requirements. While significant effort is spent screening all outfalls for illicit 
discharges, the Clean Water Program believes this is an effective activity because it leads 
to discovery and removal of illicit connections contributing large pollutant loads 
(particularly fecal coliform bacteria, wash water, and automotive fluids). 

Special Condition S5.C.8. also includes requirements to address certain non-stormwater 
discharges. This requirement cannot be evaluated because it was not fully implemented in 
2007 under the deadlines of the minimum performance measures. 

3.S. Operation and Maintenance Program 
This permit component cannot be evaluated because it is not fully implemented under the 
schedules specified in the minimum performance requirements. 

3.7. Education and Outreach Program 
This appropriateness of practices under this permit component cannot be evaluated 
because it is not fully implemented under the schedules specified in the minimum 
performance requirements. 

4. Information on S5. C. 6. Structural Stormwater Program 
This information is provided in the SWMP. 

5. Summary of actions taken to comply with applicable TMDL 
requirements (S9.E.4). 
No Clark County waterbody TMDLs are listed in Appendix 2 of the January 2007 permit. 
No TMDL waste load allocations have been approved in Clark County since permit 
issuance. 

Clark County participates in implementation ofTMDLs by implementing the SWMP. It 
also participates in imple~enting the Salmon Creek bacteria TMDL by conducting 
targeted bacteria monitoring projects in urban areas of lower Salmon Creek, broader 
water quality monitoring in Morgan Creek, and participating in the TMDL 
implementation plan update process. 



6. Brief description of any stormwater monitoring studies not 
part of your Annual Stormwater Monitoring Report involving 
your MS4 in accordance with S8.B.1 (S9.E.6). 
Clark County is not required to submit an annual stormwater monitoring report until 2010 
in accordance with S8.H.I. 

Clark County only conducted receiving water monitoring studies during 2007. No 
stormwater studies were performed. 

W:\PROJECT\011156, NPDES annual repon\March 2008 annual repon\ADMIN AND COORD\Reports and Publicalions\Attachmenl 
B Final.doc 
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EXHIBIT 15 



8/27/2009 Inspection Report NPDES # WAR01 0949A 

WI STORMWATER COMPLIANCE INSPECTION REPORT WADOE Stormwater 
Compliance Inspection Form 

State of Washington Department of Ecology 
Last updated (01/06) 

.lUt l : 10_ ~ 14Jt Phone: (360) 690-4787 O I ' 4 _ rll' lt " 300 Desmond Drive. Olympia, Wa 98504 [( OLOGY 

" Section A: General Data ... 

. ..... , 
Inspection Date NPDES Permit # County Receiving Waters Inspector(s) Facility Type 

8-26-09 WAR010949A Clark Unnamed tributary to Sheila Pendleton- Construction 
Whipple Creek Orme 

Discharges to: Surface Water [gI Ground Water 0 Announced Initial Inspection 
. . ,., .... :' Section B: Facil ity Data ,I .: ,"' ;': 

Name and Location of Construction Site Inspected Entry Time Permit Effective Date 
NE 152nu St. Stormwater Facility 12:50 9-26-08 
NE 152na ST & NE 18th Ave I GPS: Lat: 45.731 Exit Time Permit Expiration Date 
Vancouver, WA 98686 Long: -122.655 3:50 12/16/2010 
Certified Erosion and Sediment Control lead (CESCl): (or on-site rep.) Additional Participants: 
Tyrone Brewer Nutter Corp 907-9413 Donovan Golden Clark County 

Kevin Tyler Clark County 
Responsible Official(s): Jerry Harvey Nutter Corp 

Nutter Corp 
Jon Hegar Nutter Corp 

NE 152nd St Stormwater Facility Yes No 
7211 NE 43rd Ave Samples Taken? 0 x 
Vancouver, WA 98661 Photos Taken? x 0 
Phone: (360) 573.2000 Phone: ( ) 

:' SectionC: Summary of Findings/Comments .':::> 

BACKGROUND 
NE 152na Stormwater Facility is covered under the General Stormwater Construction NPDES I State Waste Discharge 
Permit (the General Permit) . Ecology's stormwater unit has not conducted an inspection at this construction site in the past. 
The purpose of this inspection is to conduct a compliance inspection per the requirement of the Revised Code of 
Washington(RCW) 90.48.560 and to provide technical assistance as appropriate. 

INSPECTION/OBSERVATIONS 
Upon arrival I met Jerry Harvey with Nutter Corp, Donovan Golden and Kevin Tyler with Clark County. Jon Hegar with 
Nutter arrived on site later. 

I reviewed the Stormwater Pollution Prevention Plan and other required paperwork. Only the recent site inspection log was 
on site. The inspection log did include the most recent turbidity readings which did meet the bench mark values. 

The construction access of quarry spalls was in good condition. The public street was clean. 

Water entering the site through an existing storm pipe is routed through a smaller pipe to direct the water away from the 
current work zone. A sediment trap with energy dissipater of rip rap has been placed at the out fall of the existing pipe and 
at the outfall of the sto rm pond were it enters the tributary. 

Perimeter silt fence is in place to protect the tributary and critical area. Silt fence is in good condition and maintained. 

Currently the bare exposed soils on the site are being worked. Soils disturbed during the construction of the access road 
have been stabilized with straw and grass is starting to grow. 

With the exception of the sloped areas under construction the rest of the slopes are vegetated. 

Existing storm drains near the project have curb inlet protection . 

Equipment is fueled and maintained by a service truck. Did not observe any storage of product on site. 

No dewatering at the time of the inspection. Previous de-watering had occurred resulting from additional water entering the 
work zone becoming turbid. Corrective action was taken and the turbidity levels are within the bench mark values indicated 
on the recent inspection report. We discussed piping the clean water prior to entering the work zone to the tributary. This 
water would need to be metered out to prevent scouring at the tributary. 

Water observed at final outfall point within the manhole clean. 
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8/27/2009 Inspection Report NPDES # WARQ10949A 

The Best Management Practices are being maintained. 

The project appears to be managed well. 

Section D: Compliance/Recommendations ........ / 

• Keep copies of all inspection logs on site or within reasonable access to the site. 
o Stabilize all bare exposed soils within seven days of not working. 
o Meet all the conditions of the Construction Stormwater General Permit. 

For assistance with any of these compliance issues or recommendation regarding Best Management Practices see the 
Storm water Management Manual for Western Washington, volumes" and IV (SWMM). To obtain a copy of the SWMM you 
may go to Ecology's website at: htt~:lIwww . ecy .wa.gov/~rograms/wg/stormwater/manual.html 

The Department of Ecology has the authority to issue formal enforcement actions including issuance of orders and civi l 
penalties of up to $10,000 per day per violation for violations of your NPDES permit and/or state laws and regulations . 

............. / .•. . .... . ..•... /L . • . •..• 0: ... ..... ... 
SHEILA PENDLETON-ORME 8-27-09 

Shei la Pendleton-Orme Date 
Senior Construction Storm water Inspector 
Water Quality Program 
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PHOTO ADDENDUM - NE 152NO ST STORM FACILITY 

D ESCRIPTION: EXISTING PIPE 

DESCRIPTION: WOOD DEBRIS AND MANHOLE AT FINAL 

DISCHARGE POINT. DISCHARGE CLEAN 

NE 152nd St Storm Facility 

DESCRIPTION: WORKING BARE SOILS 

DESCRIPTION: BANKS STABILIZED WITH MULCH AND GRASS 

DESCRIPTION: 
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December 29, 2008 

Nutter Corporation 
7211-A NE 43rd Avenue 
Vancouver, WA 98661 

RE: NE 152nd Street! NE 20th Avenue Stormwater Facility 
Clean Water Program 
WO': 400830 

SUBJECT: Execution of Contract 
Notice to Proceed 
Return of Bid Bond 

Gentlemen: 

On December 17, 2008. the contract for the above referenced project was signed by 
the Clark County Administrator, executed for the Clark County Board of County 
Commissioners. 

This letter confirms your verbal NOTICE TO PROCEED given by Richard Drinkwater 
on December 17, 2008. Attached are two original Signed contract documents for this 
project, and two sets of the project plans and specifications. Please forward one copy 
01 the contract to your surety, Travelers Casualty & Surety Company of America. 

Also enclosed is your Bid Bond. 

This contract has a fixed date for substantial completion of September 30, 2009, and 
physical completion by October 14, 2009. Your first working day is Monday, June 1, 
2009. 

Sincerely, 

CH:vb 

Enclosures: Contracts (2), Spec Book & Plans (2), Bid Bond 

cc: Purchasing Department 
Project File,; 
Scott Fakler - Project Manager 
Lori Pearce - Finance 
Bill Wright - Transportation Program Manager 

1300 Franklin 5' ..... P.O. Box 9810. Vaocouver. Wit. 98815G-981 0 • www.c:lariLw •. gov 
(380) 397~118, EXTENSION 4622 FAX (3ecJ) 3G1~7 

N:\CIP\NON·PROJECT\CONSTAUCTION 
MANAGEMENT\WP51IFILES\MASTERS\MERGE\2AWAAO\EXECUTE.OOC 
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July 2, 2010 

Deborah Cornett 
Water Quality Program 
Municipal Stormwater Permits 
Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 

Dear Ms. Cornett: 

RE: 2010 Second Quarterly Report for Agreed Order No. 7273 

Clark County is pleased to submit the second quarterly report for Agreed Order No. 7273 
pertaining to the Clark County Flow Control Mitigation Program. The report summarizes 
the program for the time span between April 13,2009 and June 30, 2010. 

I have enclosed a G 19 Certification, in the form of a signed staff report authorizing me to 
. certify 2010 Agreed Order quarterly reports, and three tables. 

In summary, as of June 20 I 0, Table 1 shows that Clark County's accrued Mitigation 
Obligation is: 0.1 acres of impervious area, 0 acres of lawn or landscaped area~ and 0 
acres of pasture. These are due to be fully mitigated by the end of 20 12. No mitigation 
obligation accrued during 2009. Two projects were removed from Table 1 because they 
did not trigger Minimum Requirement 7 Flow Controls. One was Project ID 31 - Jackola 
Short Plat. The other was Project ID 40 - Fred Meyer Parking Lot. Project ID 49 - HCR 
Salmon Creek was also removed from the Mitigation Obligation list because the vesting 
date was incorrect on the previously submitted Table 1. Table 1 reported the vesting date 
as July 27,2009. In reality, it was June 26, 2008 according to the Final Order of the Clark 
County Hearings Examiner dated December 17,2008. Project ID 37 - Autozone began 
construction, replacing a demolished gas station within a larger commercial development, 
replacing an estimated 0.6 acres of impervious area. 

Table 2 shows that Flow ~ontrol Mitigation Credits at the end of the 2009 construction 
season were due to one project, Encore Phase 1. The project's Mitigation Credits to a 



Department of Ecology 
July 2,2010 
Page 2 

forested predevelopment condition are: 11 acres of impervious area, 15 acres of lawn or 
landscaped area, and 2 acres of pasture. No additional projects were completed during 
spring 2010. 

Table 3 reflects the 0.6 acre of impervious area mitigation obligation accrued during the 
second quarter of 20 1 0 as well as the correction to adjust the erroneous inclusion of the 
HCR Salmon Creek project. Note that a negative Mitigation Obligation indicates that 
Mitigation Credits are greater than Mitigation Obligation. 

If you have any questions regarding this report, please contact Rod Swanson at (360) 397-
2121, extension 4581. 

Sincerely, 

Kevin. ra 
Envirorune tal Services Director 

Encl: G 19 Certification - Staff report authorizing the .Envirorunental Services Director 
to certify quarterly reports 

Table 1. Tracking Mitigation Obligation Areas by Development Project 
Table 2. Flow Control Mitigation Projects 
Table 3. Annual Mitigation Program Summary 

cc: Bill Barron, County Administrator 
Bronson Potter, Senior Prosecuting Attorney 
Ron Wierenga, Clean Water Program Manager 

RDS:KJG:rds 

W:\PROJECno11163. NPDES new dey, redev, const runoff control\Flow Control Mitigation ProgramlADMIN\Reports 
and Publicalions\2010 Qlr 2 reportlsubmitlalletter.doc 
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DEPARTMENTIDIVISION: Environmental Services I Clean Water Program 

DATE: 

REQUEST: 

CHECK ONE: 

------~/ 

March 10, 2010 

Authorize the Environmental Services Director to certify the 2009 NPDES 
Municipal Stormwater Permit Annual Report and its attachments, including the 
updated Clark County Stormwater Management Plan, and to sign .the 2010 Flow 
Control Mitigation Program Quarterly Reports for submittal to Ecology. 

i Consent Chief Administrative Officer 

BACKGROUND: The NPOES Municipal Stormwater Permit Annual Report describes the county's permit 
compliance actions during 2009 to the Washington Department of Ecology. The Clark County Stormwater 
Management Plan (Plan) provides a detailed description of Clark County programs that manage stormwater 
and stormwater-related activities to protect surface water and ground water; it also meets NPDES permit 
requirements. The 2010 Plan is a comprehensive county program description that includes all areas of 
stormwater management, not just those specific to NPDES permit requirements. The Annual Report and Plan 
were prepared by the Clean Water Program using information from departments and programs responsible for 
implementing stormwater management. In addition, during 2010, Clark County is required to submit Flow 
Control Mitigation Program Quarterly Reports to Ecology. All NPDES permit-related reports to Ecology require 
certification by a principal executive officer, a ranking elected official, or a duly authorized representative 
before submittal. 

COMMUNITY OUTREACH: The original Stormwater Management Program was presented to the Clean Water 
Commission, was the subject of a press release, and has been .available on the Web for comment since 2008. 
The 2010 Plan will be promoted to the public with the goal of receiving Input for revisions for the 2011 Plan. 

BUDGET AND POLICYIMPLICAnO~S: Submitting the Annual Report, Plan, and Flow Control Mitigation 
Program Quarterly Reports does not place specific burdens on the county budget beyond those included in 
the 2009-2010 Clean Water Program budget (from Clean Water fees paid by county property owners). 
Submitting the Annual Report and any updates to the Plan by March 31" of each year is an NPDES permit 
requirement. The updated Plan will be an improved tool to help the public provide input to shape county 
policies on stormwater management. 

FISCAL IMPACTS: D Yes (see Fiscal Impacts Attachment) 181 No 

AcnON REQUESTED: Authorize the Environmental Services Director to certify the 2009 NPDES Municipal 
Stormwater Permit Annual Report and its attachments, including the updated Clark County Stormwater 
Management Plan, and to sign the 2010 Flow Control Mitigation Program Quarterly Reports for submittal to 
Ecology. 

.- ...... 
the Clean WatQ(.Program. 

Ron Wierenga 
Clean Water Program Manager 

5R- '70-10 

RDS/REW Irds 

c: ES Central Files, Rod Swanson 
W:\PROJECT\Oll156. NPDES ReportJng\2009 reportJng\ADMIN AND COORD\BOCC\stafl'report.doc 



[ta~e 1. Trackillg Mitigation Obligation Areas by Develop I Project 

Project 10 
Cas. 

PAC2009-00025 
PAC200S-00026 
PAC2009-00027 
PAC2009-00028 
PAC20Q9.00029 

PAC2009-
~ 
~ 
~ 

j.OOQ64 

~ 
r-1"I .... .t'u~ 

3B PAC2009-00069 
39 PAC2009-00070 .,.. 

~ 

)076 

109' 
1096 

~97 
;:ooo.a 

Project Number 
(DIN)' 

PAC LlNDOU 
PAC 
:iAc 
>AC 

iUBDIVlStON 

(comp5ctod Year 
Pre...App Oate I Project Stuf 

I ap~~~~~~~ lor 

Project 
Comp~ted 

Vea, 

00e.5 II drain to I Historical Land 
the MS4· or Cover 

Include county 
ROW-? 

1,,;(, FORI 

)AM BUll TROUT ENT REDU 
SUBDIVISION 
'ARK & RIDE 
~Uf!Q!Y!~19N _ 

ORIES 

I EXIST SITE 

., 
4J 
4J 
~ 
4i 

" 4J 

'f 
4i r-VWl;tll 

Fc5REsT 
FOREST 
FOREST 
FORffi 
F'5R"EsT 
F'5ReS'T 
Fc5REsT 
~ 

t-UH't::S1 

iOOlWESl 
.oS 

~8I2OO9 1 ""FOREST" 
2812009 FOREST 

614120091 20101 Yes 
'LAT 611112009 

TION 6125J2C 
'!]!"; 

, ART ANO ECOLOGY 712r.t. 

FOREST 
FciRES"T 

""FOREST" 
""FOREST" 
""FOREST" 

[PAC 5'ST STREET SHORT PLAT 7r23f2C 
PAC HOCKINSON VERIZON WIRELESS 
PAc" 

!'I\t 
~ 
PAt 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 

ENl 
CPU 

~ 
>YM 

'ElSHrf> - T !lI2712OO9T -- -- ""FOREST" 
WIRELESS 91312009 FOREST 

911012009 FOREST 
'~8I2812009 FOREST 

~ vrr,,",~ g~ 1111912009 
~EBAR & ACCESSORIES 11"9f2009 
MOUNTAIN QUARRY 12110/2009 

{'ucccv GROVE 1213J2009 

~ 
KiE.a3 i" ~ 

1211012009 
'TATION~ ~ 

;(20()9 

ii2OO9 
!12009 
'/2009 

FOREST 
FOREST 
FOREST 

PAC GUNiOES WANER 
[PAC 

• OIl.J = DevelopmentlnspeC1lOn Number, MS4 = munkipcll separate storm se'Ner system. ROW = nght-of..waV. EIA = effectIVe impervious area 

ELA' MltlgaUon I ELA MItigation I Lawn/Landscape I lawnlLand5C3PC!1 I Pasture Mitigation Puture Mitigation 
ObllgaUon lacres) Final Mitigation Obligation Mltlgatlon Obllgatkm Obligation (acres) Obligation (acres) 

Planned (acres) Planned (acr •• ' Final Planned Final 

J.6 

e 

0.1 

e 



Project 10 

~ 
87 ... 

ea.. 

J.OOOO, 
;:oooQ2 
VV;;; 

.....,.,"" 
>-00006 
l-OOOO1 
;:ooooa 
~ 

PAC2010-000 
PAC2010..000 
PAC2010.000 

- ProJe;c-, Number 

(DIN)· 
Project Name 

; KlNRL SCHOOL BUS fAC'L 
; 28TH STREET SHORT PLA1 
; CHASE ANDRESEN AND 63RD 
; SPOrrED DEAR QUARRY I 
; PaR AMBOUY 
; BUU HONG MONASTERY 
; NORTHEAST 72NO COVEN 
; PaR BRUSH PRAiRIE 
:ROBERT CAMBELL TURST 
: KOL AMI SYNAGOGUE 

Orchards Cell Tower - Wa;"er 
: U Haul Hazel Dell - warwer 

PAC OR paR 484-A - Waiver 
; MerMn Upstream 

;alcon'5 Rest - Wahler 
Vashougal River Road 
Jorth Glen Vllla'5 
3.reen Acres 
:arpet USA 
Ve515lde Golf Course 
Hess Shoo Plat 
Paradise Point Wellhead 
Dalum Short Plan 
l/ancclNer East LOS Church 

Pr~pp Date I Project Start 
(completed Year 

applh::atJon for 
ve...!!!!!gJ 

1/14r. 
,r, 

4J8i2OiO 

~~~~I 
~~~~~ 

Project 
Comp5ieted 

Year 

- DIN = [)eveJopment Inspection Numbel . MS4 = municipal separate storm sewer system. ROW"" right-of-way. ELA = effective impervioU6 area 

00e5 It drain 10 I HI .. lorkal Land 
the MS4· or Cover 

Include county 
ROW·? 

FOREST 

EIAO Mltlgalk)n 
ObligatIon (ac,n, 

Plannod 

I EIA Mltlgatlon 
Final 

Puture Mltigat"'n Pasture Mltlg;stlon 
Mitigation Obligation I Mitigation Obllgatk)n 

(acr •• ) Pblnned lacrn, Final 
ObUgatlon (ac:rnl Obligation (acres) 

Planned Fln .. 1 

e 

e 



Table 2. Flow Control Mitigation Projects 

Project 10 !Project Name jProject Estimated Actual Project Histori~1 1 HG Soil Estimated Flow Control Mitigation (Acres [project Bi~ Expense IDescription 
Status Pro 'ect Cost Cost Land Cover Group Code 
pkn»d. del.!gnoed, Impervious Lawn I Pa5tu~ 
",*Ic:a~n. 

4008303 INE 152-.1 SIIKE 20· Ave (Encore [COmPleted S886.000 Form D 11 15 ! 2 [Existing pond and weiland are imp3Cted and can be 400830 ICOOSUUCI .llo stormwatcr facility 10 provide 
North Phase 1) Siormwaicr I enhanced; detention facili ty is 001 funcliona~ segment waler quality IreaJment and dele-nlioD of 
Retrofit Project o flhi! riparian area is dominated by in\ 'asj\'C sptties, the runoIT from 114 acres ofresidcntial 

primarily bbd:berrics, thai provide lillie: shade covtt 10 
the stream' stream erosion is occurrinlt,. 

2 
400830b N/A Existing pond and wetland are impacted and can be 400830 install flow control structure on t:xi:lting 

enhanced; detention facility is Dol functional, segment culvert to combine Encore North and 
Retrofit Projeci of lhe riparian atca is dominated by imasi\'e species, South 10 provide exp30ded detention 

primarily black-berries, thai provide lillie shade cover to 
the stream; stream erosion is occurring. _ 

401632 ITeal Pointe SWF- RetTofil IDesigned 5700,000 Fore!l1 B 4.:5 N/A The existing facility discharges to Salmon Creel.: and does 401632 Reconstruct the existing Teal Pointe 
not provide adequate detention storage and water quality stormwatcr pond and combine it with the 
treatment This projecl is located al the end oflhc exisring adjacent MiUer Estates subdivision pond 
storm sewer system ADd is subjecllo failing systems wilh to craIe over six 0JCTeS ofdelention 
the watershed.. which includes the Thomas Jefferson Middle storage and new w'Ctbnd 
School facility. Once completed, this facility will provide 

401886 ILakcshore &. NW 99~ 51 SWF Forest B NfA IThere is an existing grassy swale in a relarin:1y large parcel 40 1886 ICOnstIUct a bioretention basin 10 provide 
Relrofit 11lcre may be an opportunity to convert the faci lity into a min water quality treatment and some 

sarden by utilizing the 1\'ail3bk space surrounding the grassy infiltration of slOrm"'1lter runoffftom an 
swale. This "'ill nal only enhance Woller quality treatment old developed area 
.... 'hik: providing some detention storage, but ulso it will 
imnrove Ibe apf)QJ'aoce: oelhi' highly vjsjbk; sile 

401888 IBucn.J Vista Subdivision SWF I Designed S91,OOO Forest C 1.4 1.6 NJA IExisting detention pond is veT)' smil ll and there is no water 401888 Replace an existiog pond with a Luger 
quality treatment. Also, this is an ugly facility located in a rain garde~ to provide water quality 
very highly visibk: area to the: public . There is an opportunity trearment and infi ltration of runofHrom 
10 expAnd the f:lcility on south .and west side and to convert it approx. :5 acres ofresidenlial area and a 
to. Luge rain garden so that it will provide additional coUcctor roldway 

w w 
40 1948 INW 4"' Avenuc/NW 90- Street IDesigned 5215,000 Forest B 2.5 2.5 N/A Runoflftom approximately 1:5 acn:s of dew loped area is 401948 A new Vo"\:t pond improves water quality 

SWF being discharged to the Cougar Creel.: without any flow and reduces stream erosion in Cougar 
control and W1Iter quality treatment. It is necessary to Creek. Project will inTercept, treat and 
del.lin and control the: now to reduce: stttam erosion in thc control runolTfrom approx.. I S acres of 
Cougar Cm:k channel. developed area thaI discharges directly to 

Cousar Crttk in tbe Cougar Creek canyon 

401889 INcw Valley SWF Retrofit IDesigned S20:5,OOO. Forest B NJA IThe existing f3Cility does nol function properly. II was 401889 Replace: cxistins bio·filtnttion swa~ with 
originallY intended to provide \\-oller quality treatment and flow rain gardens to improve wate:r quality 

expand the: system to function as intcnded and will meet basin - regrade facility sick slopes 10 
1 wat ua dnr 'nere in .1 (0 

connol for lhe New Valley subdivision. This project will tTearmcnt - remove silt from infiltration e 
4(11877 INE Hue! Ocll,6,\'c &. 11:5" Cir IDesigned S317.000 Forest B N/A There is a n: lativc:ly sma ll facility in a large parcel. This 40 1877 Construct a wei pond or $Iormwate:r 

SWF I county owned parcel seems (\1 be underulili1.cd and there is wcthmd to provide maximum detention 
opportunity to expand this facility to provide additional storage and impro\'ed water quality 
detention storage. This facility will serve a large drainage area treatment 

de\'Cloped in the 1960s and 70s with no or linle detention. 
This facility can also serve for the Haze l Dell Avenue road 

n~~ 0 
40 1890 IPiJrksidc Manor SWF Expansion IConslrUctioc in I S180,OOO N/A Three stormwater facilities arc located adjacent to each 40 1890 CombiDe two existing stormwatcr 

201 I other. Combining all three faci lities wi ll maximize the ftorusc facilities to provide additiona l detention 

• SWF = slormwaler faci~ty 

\ 'Olume capacity and will improve stormwiller control and storage and enhanced water qUlllity 
water quality in this hcadwa1c..-N area of Whip pic Creek. treatment Runotrfrom approx . 30 acrcs 

will be b'ellted through constructed 

~ 



Table 2. Flow Control Mitigation Projects 

Project ID I Project Name IProject Estimated Actual Project Historical HGSoil r Estimated Flow Control Mitigation-(Acres-, -l Project Basis - Expense 100scription 
Status Pro 'ect Cost Cost Land Cover G roup Code 
,."".0 ....... d. Impervious Lawn I Pasture 
undoIIWMlNctilll\. 

401882 IHarding farms SWF ConstructioD in S845.000 FOfCSt B 

I 
3.5 

I 
3.7 

I 
NIA IStormW:lICr from a large drainage: area that includes thrtt or 401882 Construct:1 stormwaler wctllUld to providl 

201 I more: subdivisions is being discharged to a weiland without detention and water quality lrc:atmcnt for 

any now control and " 'aler quality lIt:atmcnl l1K:rc: arc the: runoff from approx.. 60 acres of fu lly-
evidences ofhea\'y stonnwalC:f flow from the outfall and developed residential area 

I,ub,eou.nt downme:un .fT.et in the onst. 
401884 I Hawks Pointe SWF IConstruction in I SI53.000 Forest B 3.2 NIA l11lc:re is a non functioning bio-swalc and outlet pipe is also in 40lB84 Modify and ex.pand existing 

2011 need of repair, There: is an opportunity 10 expand tbe fucility 10 bioswaleJpond facility to pro"idc 
the north and west side. \4'hich along with remo\'al of JTUS5Y additional detention storage and 
swale will provide additional dc:tc:ntion storage ilnd enhancc:d functioning wollI:r quality treatment BMP 
water Qualirv treatment. 

401893 IWilding Pout Estate SWF Icon'Utle.ion in S946.000 Forest B TBD TBD 

I 

TBD There is an c:xisting facility primarily constructed as birrswale 401893 R.consuuet bio-fiItll1.ion .wale - Enhuncc I e 20 11 adjacent to a county o .... 'nc:d tugc: P:lrccl. It appc:ars tbat the existing wctbnd and provide 
birrswaic is not being properly maintwncd and it is not known additional storage: to detain more: water, 
whether it is provK!ing any effecti,,: water quality treatment Origina.lly. the SWF was designed based 

I 
There is an opportuniry to impro\'e the swale Ilfld entwx:c the on controlling pe.1K flow ruleS only 
adjacent welb.od for bttkr water quality treatment and flow 
lenn.ml 

401895 INE 134· St & NE 29· Ave SWF {ConstruCtiOn in 1 S22I.000 Forest , - Ii r I 
N/A IThere is a large county owned p3fcc13lld only a part of it has been 4OIB95 IR.configu" and exp3J1d the .. i"in8 

Expansion 20 II I utilized by the existing S1onn\ll'Dter faci lity, The existing facility can stonn'A'a(er facility 10 provide additiona l 

be expanded to the cast to gain ildditioD31 detention storage, detention storage and enhanced ..... ater 

Rcconfiguring the existing three-cell faci lity can provide more quality trC3tment 

detc:ntion and it will also enhance the: "-lller quality trratmc:nl. 

1 
erimlrt: 1:2i1 illl} miDi mil" iwt!l'l ,g SJlm~m C[{d; 

40190 1 I~E 76* Stf<" Stonn~~1cr 1 conmuClion in I S318.000 Forest B TBD TBD TBD This re3ch of Padden Creek needs increased capacit)' 401901 Increase detention stonge by construction 

Control Facility 2011 and improved flo"" control to minimir..e the: impact downstream, of flood plain bench u.nd regrading of side 

'lopes 
401902 INE99· St&: 25* A\'e SWF !Construction nolj S17O,OOO I Forest B 1.5 2.5 NIA Inadequate tre.lLmcnt 3Jld now control in Tenny Creek: 401902 Reconfigure: existing stonnwalcr facility 

scheduled channels arc: unstable. water quality is poor. and biological to improve water quality treatmc:nt and 
integrity is low; el(isting TMDL for turbidity and bacteri~ gain additional detention storage 

onglling erosion threatens downstream rc:!:lor.ltion projects; 
potential icvenging with CPU; project m"y reduce the need 

I 
for flow control retrofit~ al upstream facilities; may address 
ongoing livestoclc access issues; no anadromous fish; 
primary objective is to minimize impacts to Salmon Creek 
ond nR"r" '" • <old-w •• er <ourc<~ 

401905 INE 91" Street SWF IConstruction nOll S576.000 

I 

Forest B 4.5 NlA A potential wetland improvement opportunity in this 401905 Reconfigure/combine fWO existing 

scheduled headv.'1Ilers area of Tenny Creek.. Inadequate tn:atmcnt and $lorrow-alcr facilities (headwater ara of 
flo"" control in Tenny Creel.:; channels arc unstable, water Tenny Creek) 10 provide additional 

quality is poor. and biological integrity is low; existing TMDL detention stor.lgc 

for twbidity and bacteria; ongoing erosion threatens 

I 
doWDStIum restoration projects; primary objccti\'e is to e minimize impacts to Sa lmon Creek and prcscn'c: as a 

,"Id-~"U "'" 
401972 IThomas Wetland East IConstruction in I S2.360.oo0 

I 
Fon:sl B 40 NIA 50 Heavily developed residential developments with 401972 Acquire additional property C3St of 

2011 inadequllle water qunlity trc:lttment and stormwaler contro l existing Thomas Lake facility , Construct 

facilities , This projett has potentia l to mointain the riparian stonn\4'8lcr wetl:md, combine \II'jth 

buffer and provide pad::·like sening and educational Thomas Lake facility to provide 

opportunities for the public, additional dc:tention s toruge and enh:mced 

401946 I Padden·Andreson SWF IpWmed S812.000 Forest B 9.5 0.5 N/A IThis commercially developed 3fea by 1·20SlPadden 40 1946 Construct II wet pond or stormwatc:r 

inlerch:tn,e needs improved flow control to accommodate weiland to detain and trC3t TUJ'loff from 

existing and future developments . It will help 10 minimi7.e approx, 30 acres o f roOOway 

impact io receiving wetland in the headwaters 81Ca of Curtin 
Creel.: . 

56,5!11.000 2011 Tolals 77_1 31_7 50 I 

• SWF = stormwater facil ity 



Table 3. Annual Mitigation Program Summary 

Effective Impervious Area Miti~ation Summary 
Year Beginning Mitigation Obligation Net Mitigation Obligation Area Mitigated by County Projects Year-End Mitigation Obligation Balance (Net 

Mitigation Accrued 2-Yr Prior Mitigation Obligation - Area Mitigated by 
Obligation Balance County Projects) 

2009 0 0 0 11 -11 

2010 -11 0 -11 

2011 0 
2012 0.6 e 

Totals 

Lawn/Landscaped Area Mitigation Summary 
Year Beginning Mitigation Obligation Net Mitigation Obligation Area Mitigated by County Projects Year-End Mitigation Obligation Balance (Net 

Mitigation Accrued 2-Yr Prior Mitigation Obligation - Area Mitigated by 
Obligation Balance County Projects) 

2009 0 0 0 15 -15 

2010 -15 () -15 

2011 0 

2012 0 

Totals 

Pasture Miti2ation Summary 
Year Beginning Mitigation Obligation Net Mitigation Obligation Area Mitigated by County Projects Year-End Mitigation Obligation Balance (Net 

Mitigation Accrued 2-Yr Prior Mitigation Obligation - Area Mitigated by e 
Obligation Balance County Projects) 

2009 0 0 0 2 -2 

2010 -2 () -2 

2011 0 

2012 0 

Totals j 

Note that negative mitigation obligation occurs when Mitigation Credits excede Mitigation Obligation. 
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Sum of SCIP._ TotalCost 
ProjectCompletionYr SCIP _Program Type SCIP. ProjectName ----- Total --

2003 Sum 

2004 Sum 

2005 Sum 

2006 Sum 

2008 Sum 

2009 Sum 

2010 Sum 

2003 Structural Stormwatel Control Cougar Creek Infill r'!tion P~<2i..~c~_._._. ______ ______ _ _ _____ . ___ __ - 369342 
1-205 Storm~ater Facility __ . ______ .. __ .. _ . _ ___ . _________ ._J 79692 
LaLonde Creek SW!:' _ __ ._. ___ ._. _______ . ___ . ____ ___ ._.____ ____ _ __ 919809 
Salmon CreekIHWY 99 SWF 105646 
Thomas Lake Wetland ------.-.-- - --.- .. ------------- - - 427215 

Structural Storm water Control Sum 2001704 
$2,001 ,704 

2004 Structural Stormwater Control IBliss Road/NW 36th Avenue SWF ________ ____ . _ ___ _ ______ _ 
Upper Suds Creek Stormwater Facility 

___ 295~~ 
92549 

I Structural Stormwater Control Sum 122070 
$122,070 

20051Structural Stormwater Control Salmon CreeklHWY 99 North Storm Water Facility 674050 
674050 Structural Stormwater Control Sum 

$674,050 
20061Structural Stormwater Control INorth Gabbert Clean Water Mitigation (Carrie Otter Wetland) 649076 

649076 IStructural Stormwater Control Sum 

2008 Repair 
Repair Sum 
Structural Stormwater Control 

IWhlpple Creek Meadows SWF Retrofit 
$649,076 

37440 
37440 

IClark County Parking Lot Rain_Garden Proje~ ______ ___ _+_- _=_::_c5=_=7:_::30_:::_:_I9 
Curtin Creek Enhancement Area 3688351 

JNE 113th Ave Curb Extension Prolect 9884 
Structural Storm water Control Sum 3755544 

2009 Repair 
Repair Sum 
Structural Stormwater Control 

Structural Stormwater Control Sum 

I Norta Vista Subdivision SWF Retrofit 

NE 76th Street Water Quality Project 
NE Hazel Dell Avenue Water Quality Project 
NE Minnehaha Street Water QualityProjecl 
Quail Park Storm Water Facility Project - Phase I 

$3,792,984 
56000 
56000 

129736 
153106 
101313 
83134 

467289 
$523,289 

2010 Flow Control Mitigation Program Buena Vista Subdivision SWF Retrofit 91244 
Hawks Pointe SWF Retrofit 152869 
Lakeshore & NW 99th St SWF Retrofit 75533 
LaLonde Creek NH Park North Reforestation Project ------+----=217086 
NE 152nd StiNE 20th Ave Facility Retrolit 936251 
NE Hazel Dell & 115th eir SWF Retrofit 341500 
~N~e~w~V~a=l~te~yS~W~F~R~e~tr~o~fit~~~~~~-------------~-~3=-=3~00~O~O~ 

NW 4th Avenue/NW 90th Street SWF 214952 
Teal Pointe SWF Retrofit 371354 

Flow Control Mitigation Program Sum 2730789 
Repair ILaLonde Parkside East SWF Outfall Repair 213000 

_~, Vist~ §)o.!~water F~~i!l~ir . .. . ... __ . _ . _ __ .___ _ 213840 
Regency Park Subdivision I Mill Creek Tributary Outfall Redesign - ---42000 

Repair Sum 
Structural Storm water Control Fellda Knolls SWF Retrofit 

Grassland Meadows Sutidivfslon s,ATF··¥feirofff ····- -" ,_.-. ".' --.. 
~~I?iegate ~.wF .B~t!~I[~_~~=- ~q . - -. ~: - _~ -- -._~:-~ ~ .. :_ • • • • 

NE 32nd Avenue SWF Retrofit 
$R.-§@Fr~~:1:f~~C!~i1!~a}~iFadlitV 
Tibbetts Meadows SWF Retrolit 
WhiPPle Creek S'tream Restoration(R'M"7.a=S'·4) ... -

Structural Stormwater Control Sum 

2011 Flow Control Mitigation Program qlar~ f:t?ut:1ty A!'1.p~!..h..e_a.!!!0?~£1!.4 . 
t!E. ~~4t!! §.t _~!'J E. ~9~~ Ave_~vv~ E~RCln~l~n. . ___ .... __ 
!:!.E.. _t:I'!~f31 Q~II ~ve !..'::I~. 112th Cir §!~rrnwater_f'a_cility 
Padden-Andres on SWF 

Flow Control Mitigation Program Sum 
Structural Storm water Control ~!'!."k_gC)~n!y t:'~_~r~!i.t?~ gent~~Rain Garden p~oJe<:t_ 

Hansen Meadows Subdivision SWF 

Structural Slormwater Control Sum 

._0 _ _ ... -- -_ .. _- . __ __ _ 

~t. Vi.~ta ~.!lpdivi~~~n.!-lP f~()j~~ . 
Sherwood VI 
Sunset Glenl Draster Place Subdivision SWF Retrofit 

468840 
114447 
81000 
40365 

. ---5i3000 
202840 

--129588 
728801 

1810041 
$5,009,670 

611248 . .... ~ - - .-----._-_.-
221578 
22566'

-812503 
1670990 

95000 
157115 

---245720 
147337 
i 43000 
768172 

W:\PROJECT\011435, Stormwaler Capital Planning\CAPITAL\Budget\qryBudget aIl7-30-10. xls 



--------Sum of SCIP_ TotalCosl 

~oie£tCo~I~I!~nX r- ---lg':!..P _P!ogram1YPE:: __ ____ . _. _____ ~!~ -P~~le~~~e:. Tolal -_ . . ' .. ' .' -.. " , _ ...... _ .... _ .. .... _-----_. __ .. - . . , .. --.. -.. --- - .. $2.659~i62 2011 Sum 
2012 Flow Control Mitigatioo Program Cold Creek Stormwater Wetland 518020 f-=-- - - ---- --------- ------------------ -. ----- .-.. -- - -- -- - -212000 g~pa~i ~~~_C ree~lnfiltrati0!l. ~~~~I!!y. _____ .___ ___ ____ ____ 

Harding F..a.!!!'~tormw~~acifity Im.Jl~.v~~~!' ___ . __________ ----S463a7 
~E..!.?-'-~ Ave & 1-5 Storm~ater Facil!!Y ____________ . ____ _ . _____ - - 1504464 

'._"' ... _ - -
~.?6th Slr~El! _§!.()!mWaler Con!~ acllilL _________ ___ _____ n _ _ __ - - -~ 
NE 91st Street (Pepper Ridge 1I ~§tormw~~~cJ!!t.l ______ __ .. . _ 576665 
NE 99th St & 25th Ave SWF 170191 --------- ------ _ ._ --- - - - --_.- - - 180089 Parkside Manor SWF Exeansion . _______ _____ 
Suds Creek Headwater Park Stormwater Facility ___ ____________ --' -22-7445 

Westmoor Siormwater Fa~_~2nsi0rl. _____ _____ . _ ___ ____ - - - 595794 
Wilding Park Estate SWF ----94559"4 

Flow Control Miti!lation Program Sum 6094937 
Structural Stormwater Control IVlsta View Estates Subdivision Conveyance Pipe Project 175000 
Structural Stormwater Control Sum 175000 

2012 Sum $6,269,937 
20131Flow Control Mitigallon Program IThomas Wetland East 2359341 

I Flow Control Mitigation Pr~gram Sum 2359341 
2013 Sum 2359341 
Grand Total $24,061,282 

2 W:\PROJECn011435. Stormwater Capital Planning\CAPITAL\Budget\qryBudgel all 7 -30-1 O.xls 
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Catherine Hamborg 

From: Schrieve, Garin (ECY) 

Sent: Tuesday, February 02, 2010 10:48 AM 

To: Toteff, Sally (ECY) 

Subject: FW: Rosemere Neighborhood v WSDOE and Clark County , Notice of Appeal 

Fyi-conversation between Bill and Ted regarding the appeal of the Clark County order. Bill and I are going to get 
together with our attorney to discuss the appeal and our path forward. I'll keep you in the loop as that becomes 
d ea rer. 

From: Moore, Bill (ECY) 
Sent: Tuesday, February 02, 2010 10:07 AM 
To: Schrieve, Garin (ECY) 
Subject: FW: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 

Bill Moore P.E., Manager 
Program Development Services Section 
Water Quality Program 
Department of Ecology 
ph (360) 407-6460 
bmoo461@ecy.wa .gov 

From: Moore, Bill (ECY) 
Sent: Tuesday, February 02, 2010 7:47 AM 
To: Sturdevant, Ted (ECY) 
Subject: RE: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 

No Clark County is covered by a different permit - we will be modifying the Phase I permit. Pullman is covered 
under the Eastern Washington Phase II permit. 

What could be a little sticky is there are a few phase II permittees (Battleground, Camus, Washougal and some in 
Puget Sound) that have expressed an interest in following the Clark County approach. The problem is they don't 
have the resources ($ and staff) or the time to follow the Clark County approach. According to the W WA phase 
II permit they need to have their manuals adopted by the middle of this month. 

I think one of the reasons for the appeal of the Order at this time is to discourage others from following the 
Cl ark County approach -

Bill Moore P.E., Manager 
Program Development Services Section 
Water Quality Program 
Department of Ecology 
ph (360) 407-6460 
bmoo461 @ecy:-wa.gov 

From: Sturdevant, Ted (ECY) 
Sent: Tuesday, February 02, 2010 7:34 AM 
To: Moore, Bi ll (ECY) 
Subject: Re: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 

811212010 



I mean does a permit mod open the door for Pullman to push for their own delay? 

From : Moore, Bill (ECY) 
To : Sturdevant, Ted (ECY) 
Cc: Toteff, Sally (ECY) 
Sent: Tue Feb 02 06:59:40 2010 
Subject: RE: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 
Not another Pullman - this isn't political like Pullman this will be a legal fight. 

Page 2 of4 

Clark County wanted to do something special and we worked with them to come up with an acceptable 
alternative. Unfortunately local citizen activists are not happy with the result - they really distrust the County 
and feel that development interests drove this outcome at the county level. They also feel left out - Ecology and 
the County negotiating behind closed doors. 

Bi" Moore P.E., Manager 
Program Development Services Section 
Water Quality Program 
Department of Ecology 
ph (360) 407-6460 
bmo0461 @ecy.wa.gov 

From: Sturdevant, Ted (ECY) 
Sent: Tuesday, February 02, 2010 6:42 AM 
To: Moore, Bill (ECY) 
Subject: RE: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 

Thanks. Another permit mod - sounds like another Pullman fight? 

Ted Shlrdevant, Director 
Department of Ecology 
(360) 407-7001 
tstu461@ecy.wa.gov 

From: Moore, Bill (ECY) 
Sent: Monday, February 01,2010 1:23 PM 
To: Sturdevant, Ted (ECY) 
Subject: RE: Rosemere Neighborhood v WSDOE and Clark County, Not ice of Appeal 

The Rosemere Neighborhood association is unhappy because they believe Clark County's proposal is not enough 
nor is it consistent with what the permit requires. Clark County is proposing to require developers match 
existing flows from their site and the County would track and make up the difference between existing flows 
and the f lows from a fo rested sit e. Clark county is proposing to make up the flow control difference as part of 
their capital retrofit program. 

In the Appeal the neighborhood association is saying that Clark County is not putting any new $ towards retrofit 
and they are essentially re-directing their current retrofit resources to meet this new approach (a decent 
argument since we didn't have an objective standard for retrofit in the permit AND Clark County is currently not 
identifying new revenue to do more retrofits). 
No financial assurances that the flolV control deficits will actually be funded and maintained for the long term 
Another concern is the method of tracking the retrofit deficit and targeting and timing of the fixes. 
Finally, the association is raising procedural challenges - saying that the agreed order was not subject to public 
review and comment (true), and that the order can't modify the permit (true) . We have been clear that we plan 
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to incorporate the provisions of the Order into the permit through permit modification which will make all the 
procedural challenges go away. Permit mod is planned to occur within the next few months. 

Bill Moore P.E., Manager 
Program Development Services Section 
Water Quality Program 
Department of Ecology 
ph (360) 407-6460 
~l'I1g()~~l@E?(;Y :-"".~; 9()Y ... .. 
From: Sturdevant, Ted (ECY) 
Sent: Monday, February 01, 2010 12: 48 PM 
To: Moore, Bill (ECY) 
Subject: Re: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 

What's the very brief description of their objection? Too uncertain? 

-~~--'--" '-"" """""" ' "'''''-''' ''''''-'''-''-''- '' ' . ....................... _ .. _-- ---
From: Moore, Bi ll (ECY) 
To: Schrieve, Garin (ECY); O'Brien, Ed (ECY); Winters, Gregory (ECY); Sturdevant, Ted (ECY); Susewind, Kelly 
(ECY) 
Cc: Schmanke, Kim (ECY); Howard, Sandy (ECY) 
Sent: Mon Feb 0111:25:44 2010 
Subject: FW: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 
As expected the Rosemere Neighborhood association is appealing the agreed order that we issued to Clark 
County on their alternative flow control approach. 

Bill Moore P.E., Manager 
Program Development Services Section 
Water Quality Program 
Department of Ecology 
ph (360) 407-6460 
bmo0461 @ecy.:wa.go,,-.. 

From: Jan Hasselman [mailto:jhasselman@earthjustice.org] 
Sent: Monday, February 01, 2010 10: 11 AM 
To: 'bronson.potter@ciark.wa.gov'; Lavigne, Ronald (ATG); Moore, Bill (ECY) 
Subject: Rosemere Neighborhood v WSDOE and Clark County, Notice of Appeal 

m: 

peal is being filed today with the PCHB. Hard copies are being served on the Department of Ecology and county 
board of commissioners. Feel free to call if you want to discuss. 

Jan Hasselman 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA 98104 
Ph: 206-343-7340 x.25 
Fx: 206-343-1 526 
'!:fY'IW.ea rtbj ustice. org 
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2 

POLLUTION CONTROL HEARINGS BOARD 
STATE OF WASHINGTON 

3 ROSEMERE NEIGHBORHOOD 
ASSOCIATION; COLUMBIA 

4 RIVERKEEPER; and NORTHWEST PCHB NO. 10-013 
ENVIRONMENTAL DEFENSE CENTER, 

5 ORDER GRANTING INTERVENTION 
Appellants, WITH CONDITIONS 

6 v. 

7 WASHINGTON STATE DEPARTMENT 
OF ECOLOGY, and CLARK COUNTY, 

8 
Respondents, 

9 
. BUILDING INDUSTRY ASSOCIATION 

10 OF CLARK COUNTY, 

11 Intervenor-Respondent. 

12 
This matter comes before the Pollution Control Hearings Board on a Motion to Intervene 

13 

14 

15 

16 

17 

18 

19 

20 

21 

filed by the Building Industry Association of Clark County's ("Intervenor" or "BIA") through its 

attorney James D. Howsley, Miller Nash LLP. Appellants Rosemere Neighborhood Association, 

et al. ("Appellants" or "Rosemere") filed a response to the motion in which they did not oppose 

BIA's motion but requested the Board to place certain conditions on the intervention. 

Respondent Department of Ecology (Ecology) also filed a response to the motion indicating the 

agency did not object to BIA's intervention but objecting to two issues raised by the motion and 

seeking certain limits on BIA's status and participation in the case. Respondent Clark County 

PCHB No. 10-013 
ORDER GRANTING INTERVENTION 
WITH CONDITIONS 

1 



1 did not respond to the motion. Build ing Industry Association did not reply to the proposed 

2 conditions sought by Rosemere and Ecology. 

3 The presiding officer considered the motion on the pleadings, without oral argument, and 

4 makes the following decision: 

5 ANALYSIS 

6 The Board considers a motion to intervene under WAC 371-08-420. This rule provides 

7 that "the presiding officer may grant a petition for intervention at any time, upon determining 

8 that the petitioner qualifies as an intervenor pursuant to civil rule 24, that the intervention will 

9 serve the interests of justice and that the prompt and orderly conduct of the appeal will not be 

10 impaired." WAC 371-08-420(1). The rule also allows the presiding officer to impose conditions 

11 upon the intervenor' s participation in the proceedings . WAC 371 -08-420(2): 

12 Civil Rule 24 provides for two types of intervention, intervention of right [CR 24(a)] and 

13 permissive intervention [CR 24(b)]. The Intervenor contends it meets the requirements for 

14 mandatory intervention under CR 24(a)(2), or in the alternative, for permissive intervention 

15 under CR 24(b )(2). Based on the pleadings filed herein, and in the absence of any objection by 

16 the parties, the Board finds that Intervenor satisfies the requirements for intervention under either 

17 the mandatory or permissive standards. The Board further finds that BIA' s intervention will 

18 serve the interests of justice and that, as conditioned, will not impair the prompt and orderly 

19 conduct of the appeal. 

20 Appellants request that the Board condition BIA's participation in the case in the 

2 1 fo llowing manner: (1) Limit BIA to presenting argument and evidence that is supplementary, not 

PCHB No. 10-013 
ORDER GRANTING INTERVENTION 
WITH CONDITIONS 

2 



1 cumulative to the argument and evidence that is offered by Respondents, and that is focused on 

2 helping the Board understand the developer's perspective on the issues raised in the appeal and 

3 any remedies requested by Appellants; (2) Direct that BIA must share with the other 

4 Respondents one half of the total allocated hearing time; (3) Require BIA to abide by whatever 

5 schedule is agreed to or imposed on the other patties, without an ability to independently seek 

6 extensions or continuances unless all patties agree; and (4) Preclude BIA from raising additional 

7 legal issues beyond those submitted by Rosemere, Ecology, and Clark County. 

8 Ecology requests that BIA's intervention be limited to that of "intervenor" status rather 

9 than "unconditional full party status." Ecology also echoes Appellants ' request in asking the 

10 Board to preclude BrA from raising any issues on its own, and to limit BIA to addressing the 

11 legal issues already raised by the parties . 

12 The requested conditions are not unreasonable, and BrA has not objected to them. To the 

13 extent BIA desires to present evidence and argument in support ofthe Agreed Order that is 

14 supplemental to what is provided by the other Respondents, it will be allowed to do so. Given 

15 that BIA's position in support of the Agreed Order is aligned with Respondents rather than 

16 Appellants, and that Appellants have the burden of proof in this appeal, BIA should share time 

17 with Respondents without diminishing the time available to Appellants to present their case. 

18 BIA has indicated it will require minimal time during the four-day hearing, and the Board 

19 expects Respondents to coordinate their presentations with Intervenor once hearing time 

20 allocations are made at a later date. BIA has intervened early in the case and indicated a 

21 willingness to abide by the schedule and deadlines previously set in this appeal, making delays 

PCHB No. 10-013 
ORDER GRANTING INTERVENTION 
WITH CONDITIONS 

3 



unlikely to result from granting this motion. In the event Intervenor later seeks an extension or 

2 continuance from an established deadline, all parties are expected to endeavor to resolve any 

3 scheduling issues with the Intervenor (without involving the Board) in the same manner as they 

4 would with the other parties. 

5 BIA has indicated an interest in raising four legal issues, two of which have previously 

6 been raised by Clark County and stipulated to by the parties in their consolidated list of legal 

7 issues filed with the Board on March 10,2010 (the issues related to "takings" and RCW 

8 82.02.020 issue are both encompassed within Consolidated Issue No. 11). The remaining two 

9 issues identified by BIA that are not already covered by the consolidated issues list include 

10 whether the relief requested by Appellants violates the Equal Protection and Due Process clauses 

11 of the United States and Washington State Constitutions. 

12 Appellants' requested relief is that Clark County be required to comply with the flow 

13 control program specified in the Phase I Permit, rather than using the alternative fl ow control 

14 program authorized in the Agreed Order. As presented in the motion to intervene, BIA' s 

15 proposed issues No. I & 2 appear to be an untimely collateral attack on the constitutionality of 

16 the flow control program upheld by the Board in the appeal of the Phase I permit. As such, it 

17 would not be in the interests of justice t9 expand the scope of this appeal to include these issues, 

18 and the request to include them is denied at this time. 

19 ORDER 

20 1. The motion to intervene is GRANTED pursuant to WAC 371-08-420 and CR 24, subject 

21 to the following CONDITIONS: 

PCHB No. 10-013 
ORDER GRANTING INTERVENTION 
WITH CONDITIONS 

4 



1 (A) Intervenor shall abide by the pre-hearing order previously entered for this appeal in all 

2 respects, including the case schedule and the consolidated list of legal issues submitted by 

3 the paliies on March 11,2010, pursuant to that order. Intervenor, to the same extent as 

4 the other parties provided in the pre-hearing order, may seek a modification of the 

5 consolidated list of legal issues only for good cause; 

6 (B) Intervenor 's ability to independently. seek extensions or continuances is limited to those 

7 extensions or continuances that all parties agree to, which agreement shall not be 

8 unreasonably withheld. Any request for an extension or continuance Intervenor files in 

9 this matter shall be accompanied by a declaration reciting efforts to resolve the 

10 scheduling issue and why Intervenor believes the parties' agreement is being 

11 unreasonably withheld; 

12 (C) Intervenor is limited to presenting argument and evidence that is supplementary, not 

13 cumulative to the argument and evidence offered by Respondents, and that is focused on 

14 helping the Board understand the developer's perspective on the issues raised in the 

15 appeal and any remedies requested by Appellants. To that end, Intervenor shall file and 

16 serve its preliminary list of witnesses and exhibits, if any, as soon as possible, but no 

17 later than April 13, 2010. 

18 (D) When the time for hearing is allocated at a later date, Intervenors shall share a portion of 

19 the time that is allocated to Respondents. 

20 

21 

PCHB No. 10-013 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2. All motions, pleadings and other papers pertinent to this case, except original process, 

filed after the date of this order shall be served upon Intervenor through its attorneys as 

identified in BIA's motion to intervene. 

SO ORDERED this ~ day of ~ ,2010. 

POLLUTION CONTROL HEARINGS BOARD 

PCHB No. 10-013 
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2 

e 
~[Ete[E~~~[Q) 

SEP 1 5 2010 

3 
ENVIRONMENTAL 

POLLUTION CONTROL HEARINGS E¥P5AAINGS OFFICE 

4 FOR THE STATE OF WASHINGTON 

5 ROSEMERE NEIGHBORHOOD ASSOCIATION,) 
COLUMBIA RIVERKEEPER, and NORTHWEST) 

6 ' ENVIRONMENTAL DEFENSE CENTER, ) 

7 

8 

9 

10 

11 

Appellants, 

vs. 

WASHINGTON STATE DEPARTMENT OF 
ECOLOGY and CLARK COUNTY, 

Respondents. 

) 
) 
) 
) 
) ' 
) 
) 
) 
) 

----------------------------~) 

PCHB NO. 10-013 

ROSEMERE'S FIRST MOTION IN 
LIMINE 

12 INTRODUCTION 

13 Pursuant to WAC 371-08-450, appellants Rosemere Neighborhood Association et al. 

14 ("Rosemere") respectfully submit this motion in limine. Rosemere first moves this Board for an 

15 order precluding intervenor Building Industry Association ("BIA" ) from presenting two 

16 witnesses at the hearing scheduled to start on September 28,2010. Such an order is warranted 

17 because BIA failed to properly disclose these witnesses as directed by the Board and because 

18 allowing BIA to present these witnesses would unfairly prejudice Rosemere. Second, Rosemere 

19 moves this Board for an order precluding respondent Clark County from introducing evidence in 

20 support of Consolidated Issue No.1, which is effectively an untimely collateral attack on the 

21 Phase I Permit's default flow control standard. Undersigned counsel has conferred with counsel 

22 for BIA and Clark County in an effort to avoid having to file this motion, but the parties were not 

23 able to reach agreement. 

24 

25 

70 MOTION IN LIMINE - 1 -

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 
(206) 343-7340 
(206) 343-1526 (FAX7 



1 I. BIA FAILED TO DISCLOSE ITS WITNESSES PROPERLY. 

2 BIA moved for intervention on March 12, 2010. Rosemere did not oppose intervention. 

3 However, Rosemere did propose that intervention be conditioned in various ways to ensure the 

4 orderly presentation of evidence before the Board. See Appellants' Response to Motion to 

5 Intervene (March 19,2010). BIA did not oppose or otherwise reply to Rosemere' s response. 

6 The Board's order granting intervention agreed with most or all of Rosemere' s proposed 

7 conditions. Order Granting Intervention With Conditions (April 6, 2010). Of relevance to this 

8 motion, the Order limited BIA to presenting "argument and evidence that is supplementary, not 

9 cumulative to the argwnent and evidence offered by Respondents." The Order directed BIA to 

10 "file and serve a preliminary list of witnesses and exhibits, if any, as soon as possible, but no 

11 later than April 13, 2010." Order at 5 (emphasis in original). 

12 BIA did not file its preliminary list of witnesses and exhibits on April 13, or any time 

13 thereafter. BIA did not submit any briefing on Rosemere's partial sununary judgment motion or 

14 Clark County' s motion to dismiss. It did not file any other document of its own, serve discovery 

15 on any party, or participate in counsel conferences. Accordingly, Rosemere reasonably believed 

16 that BIA did not intend to participate significantly in this case or put on evidence and witnesses 

17 of its own at the hearing. While Rosemere took numerous depositions of Clark County and 

18 Ecology witnesses over the summer, it did not seek discovery ofBIA's witnesses because it 

19 believed that there were none. Under the circumstances, and in light ofBIA' s general lack of 

20 participation in the appeal, Rosemere' s belief was reasonable. 

21 Notwithstanding its prior failure to file a preliminary witness and exhibit list, BIA 

22 submitted a final witness and exhibit list on September 7,2010. That list included two witnesses 

23 who are not Clark County or Ecology staff, Lance Killian and Eric Golemo. Further, their 

24 exhibit list identifies two documents described as affidavits from the two individuals. Their 

25 

?h MOTION IN LIMINE - 2 -

Earthjustice 
705 Second Ave .. Suite 203 
Seattle, WA 98104 
(206) 343-7340 
(206) 343-1526 (FAX! 
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1 names have not been provided to Rosemere at any point in these proceedings, even though 

2 discovery closed almost a month earlier. 

3 Because BIA failed to identify its witnesses in April as ordered by the Board, Rosemere 

4 did not get a chance to depose these witnesses, discover BIA's written communications with 

5 them, or conduct background research on them. It did not get a chance to discuss their potential 

6 testimony and opinions with its own experts or evaluate whether it needed to call rebuttal 

7 experts. As a result, allowing BIA to present testimony (or submit "affidavits" as exhibits) from 

8 these two witnesses will significantly prejudice Rosemere. Conversely, it would reward BIA's 

9 failure to abide by the Court's clear directive, highlighted in bold, in its intervention order. 

10 Rosemere is not aware that there is any reason justifying or potentially excusing this lapse. 

11 BIA has also listed several other witnesses who have been also listed by other parties in 

12 this appeal, including County and Ecology staff. Rosemere does not object to BIA calling these 

13 witnesses,as it has had the opportunity to depose these witnesses. Nor does it object to inclusion 

14 of the other exhibits identified in BIA' s exhibit list. 

15 II. 

16 

CLARK COUNTY SHOULD NOT BE PERMITTED TO LITIGATE CLAIMS 
AGAINST THE PHASE I PERMIT IN THIS APPEAL. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Issue No. 11 in the Consolidated List of Legal Issues was raised by Clark County, and 

reads as follows: "Would the relief requested by Appellants violate state or federal constitutional 

prohibitions against takings or RCW 82.02.020." As the Board observed in its intervention 

order, the relief identified in Rosemere's appeal is that Clark County be required to comply with 

the flow control program in the Phase I Permit, rather than the alternative program authorized by 

the Agreed Order. Intervention Order at 4. Based on the exhibit list filed by Clark County on 

September 7, Rosemere believes that Clark County seeks to introduce evidence that it cannot 

lawfully comply with the Phase I Permit's flow control standards. 

Earthjustice 
705 Second Av~. , Suite 203 
Seattle, WA 98104 
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• 
1 This is not an issue that is properly before the Board, but one that should have been raised 

2 in Clark County's appeal of the Phase I Permit. When intervenor BIA sought to raise 

3 constitutional challenges to the flow control standard, the Board rejected this effort as untimely 

4 and not in the interests of justice. The flow control standard has already been the subject of 

5 considerable review, including (in the Phase II permit appeal) unsuccessful challenges related to 

6 takings and RCW 82.02.020. Clark County should not be permitted to defend its alternative flow 

7 control program by arguing that the Phase I default flow standard is unlawful, because the time 

8 for such arguments is long past. 

9 Rosemere does not object to Clark County introducing evidence on any other legal issue 

10 identified in the consolidated list of issues. 

11 Respectfully submitted this 14th day of September, 2010 . . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA 98 104-1711 
(206) 343-7340 
(206) 343-1526 [FAX} 
jhasselman@earthjustice.org 
jbrirnmer@earthjustice.org 

Attorneys for Appellants Rosemere Neighborhood 
Association, Columbia Riverkeeper, and Northwest 
Environmental Defense Center 

Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 
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CLARK COUNTY and BUILDING INDUSTRY ASSOCIATION 
of CLARK COUNTY, 

Petitioners, 
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ROSEMERE NEIGHBORHOOD ASSOCIA n ON, COLUMBIA 
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Seattle, WA 98104-1711 
(206) 343-7340 1 Phone 
(206) 343-1526 1 Fax 
jhasselman@earthjustice.org 
jbrimmer@earthjustice.org 

Attorneys for Respondents Rosemere 
Neighborhood Association, Columbia 
Riverkeeper, and Northwest Environmental 
Defense Center 



I am a citizen of the United States and a resident of the State of 

Washington. I am over 18 years of age and not a party to this action. My 

business address is 705 Second Avenue, Suite 203, Seattle, Washington. 

On August 30, 2011 , I served a true and correct copy of the 

fo llowing documents on the parties listed below: 

1. Respondents' Opening Brief; and 
2. Certificate of Service. 

Ronald L. Lavigne 
Senior Counsel 
Office of Attorney General 
Ecology Division 
P.O. Box 40117 
Olympia, WA 98504-0117 
Street Address: 
2425Bristol Court S.W., 2nd Floor 
Olympia, WA 98502 
(360) 586-6770 I Phone 
(360) 586-6760 I Fax 
ronaldl@atg.wa.gov 
Attorney for Respondent Department of Ecology 

E. Bronson Potter 
Christine M. Cook 
Senior Deputy Prosecuting Attorneys 
Clark County Prosecuting Attorney's Office 
P.O. Box 5000 
Vancouver, W A 98666-5000 
Street Address: 
604 W. Evergreen Boulevard 
Vancouver, WA 98660-3032 
(360) 397-2478 I Phone 
(360) 759-5946 I Fax 
bronson. potter@c1ark.wa.gov 
christine.cook@c1ark.wa.gov 
Attorneys for Petitioner Clark County 

1 

D via facsimile 
D via overnight courier 
D via certified mail 
D via first-class U.S. mail 
D via legal messenger 
[8J via email [per agreement] 

D via facs imile 
D via overnight courier 
D via certified mail 
D via first-class U.S. mail 
D via legal messenger 
~ via email [per agreement] 



James D. Howsley 
Jeffrey C. Miller 
Miller Nash LLP 
P.O. Box 694 
Vancouver, WA 98660-3324 
Street Address: 
500 East Broadway, Suite 400 
Vancouver, WA 98660-3409 
(360) 699-4771 I Phone 
(360) 694-6413 I Fax 
james.howsley@millernash.com 
jeff.miller@millernash.com 
Attorneys Jor Intervenor-Respondent The 
Building Industry Association oj Clark County 

Marc Worthy 
Assistant Attorney General 
Washington Attorney General's Office 
800 Fifth Avenue, Suite 2000 
Seattle, W A 98104 
(206) 464-7676 I Phone 
(206) 389-2800 I Fax 
marcw@atg.wa.gov 
Attorney Jor Pollution Control Hearings Board 

D via facsimile 
D via overnight courier 
D via certified mail 
D via first-class u .S. mail 
D via legal messenger 
[g] via email [per agreement] 

D via facsimile 
D via overnight courier 
D via certified mail 
D via first-class U.S. mail 
D via legal messenger 
[g] via email 

I, Catherine Hamborg, declare under penalty of perjury that the 

foregoing is true and correct. Executed on this 30th day of August, 2011, 

at Seattle, Washington. 
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