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IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON
DIVISION 11

IN RE THE PERSONAL RESTRAINT

PETITION OF:

JEREMY JAMES BONO,

NO. 41912-2-11

Petitioner,

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

I Should this Court dismiss this petition when petitioner has failed to show

either prejudicial constitutional error or a fundamental defect resulting in a

complete miscarriage ofjustice?

2. Should this Court dismiss issues that were rejected on direct review

without any further consideration as petitioner has not demonstrated why

the interests ofjustice require their re-litigation?

3. Has petitioner failed to meet his burden of proving prejudicial instructional

error of a constitutional nature or that his claims are cognizable for relief in

a personal restraint petition?
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B. STATUS OF PETITIONER:

Petitioner, Jeremy James Bono, is restrained pursuant to a Judgment and Sentence

entered in Pierce County Cause No. 05-1-05264-5. Appendix A. He was sentenced on

March 23, 2007, on assault in the first degree. Id. Petitioner appealed from entry of this

judgment and sentence. Appendix B. The opinion sets forth a summary of the case. Id.

On appeal, petitioner alleged that: 1) the prosecutor committed misconduct during closing

argument; 2) there was insufficient evidence supporting the deadly weapon enhancement;

3) there was insufficient evidence supporting the assault conviction; 4) he should not be

held accountable for restitution; 4) the prosecutor engaged in a malicious prosecution that

included the bribing of witnesses; 5) the trial court improperly denied his motion for

severance; and 6) the trial court made several errors in ruling on evidentiary issues. Id.

His convictions were affirmed by Division 11 of the Court of Appeals in an unpublished

opinion filed on June 30, 2009. Id. The mandate issued on March 26, 2010. Id,

On March 24, 2011, petitioner filed a timely first personal restraint petition

alleging that his conviction should be vacated. Petitioner alleges that: 1) there was

instructional error in the "to convict" instruction and the accomplice liability instruction;

2) the court erred in failing to instruct on the definition of "knowledge"; 3) there was

prosecutorial misconduct; 4) there was insufficient evidence to support the deadly weapon

enhancement; 5) there was insufficient evidence supporting the conviction; 6) the court

erred in denying the motion to sever; and 7) cumulative error- based upon the denial of

his severance motion, prosecutorial misconduct, and evidentiary error - entitles him to a

new trial.
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The State has filed a motion for the report ofproceedings from the direct appeal to

be temporarily transferred to the file pertaining to this personal restraint petition.

Citations to the "R-P" refer to the trial proceedings,

Petitioner does not claim to be indigent.

C. ARGUMENT:

1. THE PETITION SHOULD BE DISMISSED BECAUSE •

PR  

ETITIONEl
HS NOT SHOWN EJUDICIL CONSTITUTIONAL ERROR 0

A FUNDAMENTAL DEFECT RESULTING IN • COMPLETE

MISCARRIAGE OF JUSTICE NECESSARY TO OBTAIN RELIEF

BY PERSONAL RESTRAINT PETITION.

Personal restraint procedure has its origins in the State's habeas corpus remedy,

guaranteed by article 4, section 4, of the State Constitution. Fundamental to the nature of

habeas corpus relief is the principle that the writ will not serve as a substitute for appeal.

A personal restraint petition, like a petition for a writ of habeas corpus, is not a substitute

for an appeal. In re Hagler, 97 Wn.2d 818, 823-24, 650 P.2d 1103 (1982). Collateral

relief undermines the principles of finality of litigation, degrades the prominence of the

trial, and sometimes costs society the right to punish admitted offenders. These are

significant costs, and they require that collateral relief be limited in state as well as federal

courts. Hagler, Id.

In this collateral action, the petitioner has the duty of showing constitutional error,

and that such error was actually prejudicial. The rule that constitutional errors must be

shown to be harmless beyond a reasonable doubt has no application in the context of

personal restraint petitions. In re Mercer, 108 Wn,2d 714, 718-21, 741 P.2d 559 (1987);

Hagler, 97 Wn.2d at 825. Mere assertions are insufficient in a collateral action to

demonstrate actual prejudice. Inferences, if any, must be drawn in favor of the validity of
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the judgment and sentence and not against it. In re Hagler, 97 Wn.2d at 825-26. To

obtain collateral relief from an alleged nonconstitutional error, a petitioner must show "a

fundamental defect which inherently results in a complete miscarriage ofjustice." In re

Cook, 114 Wn.2d 802, 812, 792 P.2d 506 (1990). This is a higher standard than the

constitutional standard of actual prejudice. Id. at 810.

Because a collateral attack is not a substitute for an appeal, it is inappropriate to

import principles applicable to a direct review, such as cumulative error, and assume that

they are applicable on collateral review. As noted above, on collateral review, it is not

enough that a petitioner show the existence of error in the trial proceedings. In re

Mercer, 108 Wn.2d at 718 -21. It does not matter if petitioner can show one, two, or three

errors below, he must show that he was actually prejudiced by constitutional error or that

the non-constitutional error resulted in a complete miscarriage of justice. If a petitioner

does not make the required showing, he is not entitled to collateral relief.

Reviewing courts have three options in evaluating personal restraint petitions:

I If a petitioner fails to meet the threshold burden of showing actual
prejudice arising from constitutional error or a fundamental defect
resulting in a miscarriage ofjustice, the petition must be
dismissed;

2. If a petitioner makes at least a prima facie showing of actual
prejudice, but the merits of the contentions cannot be determined
solely on the record, the court should remand the petition for a full
hearing on the merits or for a reference hearing pursuant to RAP
16.11(a) and RAP 16.12;

3. If the court is convinced a petitioner has proven actual prejudicial
error, the court should grant the personal restraint petition without
remanding the cause for further hearing.

In re Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983).
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In a personal restraint petition, "naked castings into the constitutional sea are not

sufficient to command judicial consideration and discussion." In re Williams, I 11 Wn.2d

353, 365, 759 P.2d 436 (1988) (citing In re Roder, 105 Wn.2d 606, 616, 717 P.2d 1353

1986), which quoted United States v. Phillips, 433 F.2d 1364, 1366 (8" Cir. 1970)).

That phrase means "more is required than that the petitioner merely claiming in broad

general terms that the prior convictions were unconstitutional." Williams, 111 Wn.2d at

364. The petition must also include the facts and "the evidence reasonably available to

support the factual allegations." Id.

The evidence that is presented to an appellate court to support a claim in a

personal restraint petition must also be in proper form. On this subject, the Washington

Supreme Court has stated:

It is beyond question that all parties appearing before the courts of this
State are required to follow the statutes and rules relating to authentication
of documents. This court will, in future cases, accept no less.

In re Connick, 144 Wn.2d 442, 458, 28 P.3d 729 (2001). The petition must include a

statement of the facts upon which the claim of unlawful restraint is based and the

evidence available to support the factual allegations. RAP 16.7(a)(2); Petition of

Williams, 111 Wn.2d 353, 365, 759 P.2d 436 (1988). Personal restraint petition claims

must be supported by affidavits stating particular facts, certified documents, certified

transcripts, and the like. Williams, 111 Wn.2d at 364. If the petitioner fails to provide

sufficient evidence to support his challenge, the petition must be dismissed. Williams at

364. The purpose of a reference hearing "is to resolve genuine factual disputes, not to

determine whether the petitioner actually has evidence to support his allegations." In re

Rice, 118 Wn.2d 876, 886, 828 P.2d 1086 (1992).
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As will be more fully set forth below, petitioner has failed to meet his burden of

showing that he is entitled to relief.

2. CLAIMS THAT ARE MERELY REFORMULATIONS OF

CLAIMS REJECTED IN THE DIRECT APPEAL SHOULD BE

DISMISSED AS PETITIONER STILL HAS NOT MADE ANY

SHOWING THAT THE INTERESTS OF JUSTICE REQUIRE
THEIR RELITIGATION.

Collateral attack by personal restraint petition "should not simply be a reiteration

of issues finally resolved at trial and direct review, but rather should raise new points of

fact and law that were not or could not have been raised in the principal action, to the

prejudice of the defendant," In re PRP ofGentry, 137 Wn.2d 378, 388 -89, 972 P.2d 1250

1999); In re PRP ofLord, 123 Wn.2d 296, 303, 868 P.2d 835 (1994). A petitioner is

prohibited from renewing an issue that was raised and rejected on direct appeal unless the

interests ofjustice require relitigation of that issue. In re PRP ofDavis, 152 Wn.2d 647,

670 -671, 101 P.3 d 1 ( 2004); see also Gentry, 137 Wn.2d at 388. An issue is considered

raised and rejected on direct appeal if the same ground presented in the petition was

determined adversely to the petitioner on appeal, and the prior determination was on the

merits. In re PRP of Taylor, 105 Wn.2d 683, 687, 717 P.2d 755 (1986). A petitioner can

show the interests ofjustice are served by reexamining an issue by showing there has

been an intervening change in the law or some other justification for having failed to raise

a crucial point or argument in the prior application. In re PRP ofStenson, 142 Wn.2d

710, 720, 16 P.3d 1 ( 2001).

Simply 'revising' a previously rejected legal argument ... neither creates a'new'

claim nor constitutes good cause to reconsider the original claim." In re Jeffries, 114

Wn.2d 485, 488, 789 P.2d 731 (1990).
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I]dentical grounds may often be proved by different factual allegations.
So also, identical grounds may be supported by different legal arguments, .

or be couched in different language.... or vary in immaterial respects.
Thus, for example, "a claim of involuntary confession predicated on
alleged psychological coercion does not raise a different 'ground' than does
one predicated on physical coercion."

Jeffries, 114 Wn.2d at 488 (citations omitted). A petitioner may not create a different

ground for relief merely by alleging different facts, asserting different legal theories, or

couching his argument in different language. Lord, 123 Wn.2d at 329.

In his direct appeal, petitioner challenged, among other claims: 1) the denial of

his motion to sever his case from his co-defendant's; 2) the sufficiency of the evidence

supporting his deadly weapon enhancement; 3) the sufficiency of the evidence supporting

his conviction; 4) the propriety of the court's evidentiary rulings; and 5) the prosecutor's

actions, alleging that he committed misconduct. The appellate court found no error. See

Appendix B. In his collateral attack, petitioner reiterates these claims directly or through

reformulations. Petitioner makes no effort to show why the interests ofjustice require re-

litigation of these issues or even acknowledge that he has this burden. As such, this Court

should summarily dismiss petitioner's claims challenging the sufficiency of the evidence

supporting the conviction and enhancement, the denial of severance, the court's

evidentiary rulings and claiming that the prosecutor committed misconduct.

3. PETITIONER HAS FAILED TO DEMONSTRATE ANY

CONSTITUTIONAL INSTRUCTIONAL ERROR OR SHOW

THAT HE SUFFERED ACTUAL PREJUDICE.

Jury instructions are adequate if they accurately state the law, permit each side to

argue its theory of the case, and are not misleading. State v. Clark, 143 Wn.2d 731, 24

P.3d 1006, cert. denied, 534 U.S. 1000, 122 S. Ct. 475, 151 L.Ed.2d 389 (2001). It is a

well settled principle of law in Washington that unchallenged jury instructions become

the law of the case. State v. Ng, 110 Wn.2d 32, 39, 750 P.2d 632 (1988); see also State v.
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Hickman, 135 Wn.2d 97,102,954 P.2d 900 (1998); State v. Salas, 127 Wn.2d 173, 182,

897 P.2d 1246 (1995); State v. Dent, 123 Wn.2d 467, 869 P.2d 392 (1994); State v.

Hames, 74 Wn.2d 721, 725, 446 P.2d 344 (1968); Peters v. Union Gap Irr. Dist., 98

Wash. 412, 413, 167 P. 1085 (1917) (declaring the law of the case doctrine to be "so well

established that the assembling of the cases is unnecessary."). The law of the case

doctrine precludes any later objection to a jury instruction unless the instructional error is

of constitutional magnitude. State v. Dent, 123 Wn.2d 467, 869 P.2d 392 (1994); State v.

Fowler, 114 Wn.2d 59, 69, 785 P.2d 808 (1990), disapproved on other grounds in State

v. Blair, 117 Wn.2d 479, 487, 816 P.2d 718 (1991)); RAP 2.5(a)(3). The Washington

Supreme Court has articulated several examples of "manifest" constitutional errors injury

instructions that can be raised for the first time on direct appeal; these are: 1) directing a

verdict; 2) shifting the burden of proof to the defendant; 3) failing to define the "beyond a

reasonable doubt" standard; 4) failing to require a unanimous verdict; and, 5) omitting an

element of the crime charged. State v. Scott, 110 Wn.2d 682, 688 n.5, 757 P.2d 492

1988); State v. O'Hara, 167 Wn.2d 91, 100-101, 217 P.3d 756 (2009). Conversely, this

Court's examples of instructional errors that do not fall within the scope of manifest

constitutional error are: 1) failure to instruct on a lesser included offense; and, 2) failure

to define individual terms. Id.

A personal restraint petition is not to operate as a substitute for a direct appeal. In

re Hagler, 97 Wn.2d 818, 824, 650 P.2d 1103 (1982). Procedural bars to raising a claim

in a direct appeal cannot be avoided simply by raising the claim in a personal restraint

petition instead. Thus petitioner, in order to obtain collateral relief, must demonstrate that

there was constitutional error in his instructions and that he was actually prejudiced by the

error. In re Mercer, 108 Wn.2d at 718 -21. This he has failed to do.

STATE'S RESPONSE TO PERSONAL RESTRAINT PETITION

PRP Bono.doc

Page 8

Office of Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
Main Office: (253) 798-7400



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a. Petitioner has failed to show that he preserved any claim of
error with regard to the accomplice liability instruction
given in his case or that the given instruction was
constitutionally deficient.

Washington's accomplice liability statute permits the jury to convict a defendant

as an accomplice to the crime only when the defendant knew that he or she was

promoting or facilitating "the crime." RCW 9A.08.020; State v. Cronin, 142 Wn.2d 568,

579, 14 P.3d 752 (2000); State v. Roberts, 142 Wn.2d 471, 510, 14 P.3d 713 (2000).

Cronin and Roberts held that it is error to instruct the jury that it can convict a defendant

as an accomplice if the defendant knew his actions would promote or facilitate the

commission of "a crime," because such an instruction could lead the jury to believe that it

could convict a defendant who unknowingly facilitated the crime charged as long as the

defendant knew some crime was going to occur. In reaching this decision, the

Washington Supreme Court reaffirmed its holding in State v. Davis, 101 Wn.2d 654, 656,

682 P.2d 883 (1984), which stated that instructions that track the language of the

accomplice liability statute, RCW 9A.08.020, are correct statements of the law. Roberts,

142 Wn.2d at 512, 14 P.3d 713. It is not necessary to reference the charged crime by

name in the accomplice liability instruction. State v. Mullin—Coston, 115 Wn. App. 679,

64 P.3d 40 (2003), afj'd on other grounds, 152 Wn.2d 107, 905 P.3d 321 (2004).

Under RCW 9A.08.020(3)(i)-(ii), an accomplice is one who, "[w]ith knowledge

that it will promote or facilitate the commission of the crime ... encourages ... or aids"

another person in committing a crime. An accomplice associates himself with the venture

and takes some action to help make it successful. In re Welfare of Wilson, 91 Wn.2d 487,

491, 588 P.2d 1161 (1979). The evidence must show that the accomplice aided in the

planning or commission of the crime and that he had knowledge of the crime. State v.

Trout, 125 Wn. App. 403, 410, 105 P.3d 69 (2005). Where criminal liability is predicated
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on accomplice liability, the State must prove only that the accomplice had general

knowledge of his coparticipant's substantive crime, not that the accomplice had specific

knowledge of the elements of the coparticipant's crime. State v. Rice, 102 Wn.2d 120,

125, 683 P .2d 199 (1984). Mere presence of the defendant, without aiding the principal,

is not sufficient to establish accomplice liability. State v. Parker, 60 Wn. App. 719, 724-

25, 806 P.2d 1241 (1991).

Petitioner contends that the court's instruction on accomplice liability was an

ambiguous" statement of the law, which relieved the State of its burden to prove any

essential elements of the charged offense. The instruction was the Plaintiff's proposed

instruction No 6. See Appendix C, Instruction 6. Petitioner took no exception to this

instruction in the trial court. See RP 513 (Volume 6). It was eventually given as the

Court's Instruction No. 7, which stated:

A person is guilty of a crime if it is committed by the conduct of another
person for which he or she is legally accountable. A person is legally
accountable for the conduct of another person when he or she is an
accomplice of such other person in the commission of the crime.

A person is an accomplice in the commission ofa crime if, with
knowledge that it will promote or facilitate the commission of the crime,
he or she either:

1) solicits, commands, encourages, or requests another person to commit
the crime; or

2) aids or agrees to aid another person in planning or committing the
crime.

The word "aid" means all assistance whether given by words, acts,
encouragement, support, or presence. A person who is present at the scene
and ready to assist by his or her presence is aiding in the commission of
the crime. However, more than mere presence and knowledge of the
criminal activity of another must be shown to establish that a person
present is an accomplice.
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Appendix D, Instruction No. 7. The instruction given in petitioner's case tracks the

language of the accomplice liability statute. RCW 9A.08 020; see Appendix E. The

challenged instruction is materially indistinguishable from instructions previously upheld

by Washington courts as being correct statements of the law. State v. Davis, 101 Wn.2d

654, 656-57, 682 P.2d 883 (1984) (upholding instruction identical in the material

portions to the instruction given in this case); State v. Roberts, 142 Wn.2d 471, 511-12,

14 P.3d 713 (2000). Petitioner has failed to show any error in the given instruction.

Petitioner argues that the "Supreme Court struck down an instruction almost

identical to the instruction" given in his case, citing State v Cronin, 142 568, 14 P,3d 752

2000). See Petition at p. 6 (emphasis added). As noted above, an accomplice liability

jury instruction is deficient if it refers to the defendant's knowledge of "a crime," rather

than "the crime." While the first paragraph of Instruction 7 was not contained in the

instruction approved of in Davis; the remainder of the instruction is identical to that given

in Davis. The instruction given in Roberts included the initial paragraph but the wording

of the last sentence of this paragraph differed. The last sentence of the first paragraph of

the instruction in Roberts stated: "A person is legally accountable for the conduct of

another person when he is an accomplice of such other person in the commission of a

crime." Roberts, 142 Wn.2d at 488-489 (emphasis added). It was this second reference

to "a crime" that was found to be erroneous, not the use of "a crime" in the first sentence

of the paragraph. Id. at 509-12.

The accomplice liability instruction given in petitioner's case was a correct

statement of the law; petitioner has failed to show any constitutional error, much less that

he was actually prejudiced and this claim should be dismissed.
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b. Petitioner did not preserve a claim of error as to the lack of
an instruction defining "knowledge" and cannot show any
error of constitutional magnitude cognizable for relief in a
collateral attack.

An appellant on direct review cannot claim error predicated on the failure to give

an instruction that was never requested. State v. Hoffman, 116 Wn.2d 51, 111-12, 804

P.2d 577 (199 State v. Scherer, 77 Wn.2d 345, 351 -52, 462 P.2d 549 (1969). While

the constitution requires that the jury be properly informed of the elements of the charged

crime, the failure of the trial court to further define one of those elements or a term used

in the elements is not of constitutional magnitude. State v. O'Hara, 167 Wn.2d 91, 105,

217 P.3d 756 (2009); State v. Stearns, 119 Wn.2d 247, 250, 830 P.2d 355 (1992); State v.

Gordon, _ Wn.2d _; _ P.3d _ ( 2011)(2011 WL 4089893, issued September 15,

2011). "Even an error in defining technical terms does not rise to the level of

constitutional error." Stearns, 119 Wn.2d at 250, citing State v. Lord, 117 Wn.2d 829,

880, 822 P.2d 177 (1991) and Scott, 110 Wn.2d at 689-90.

W]e find nothing in the constitution, as interpreted in the cases of this or
indeed any court, requiring that the meanings ofparticular terms used in an
instruction be specifically defined. Because [defendant] failed to propose
a defining instruction at trial, therefore, he may not raise the absence of
such an instruction for the first time on appeal.

State v. Scott, 110 Wn.2d at 691. Here, petitioner asserts the trial court erred in failing to

define the term "knowledge" as used in the accomplice liability instruction. But

petitioner did not preserve this claim in the trial court as he did not propose such an

instruction or take exception to the court's failure to give such an instruction. RP531-

533. As the above authority clearly establishes, failure to provide a definitional

instruction does not present an issue of constitutional magnitude. The Court should
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C. The "to convict" instruction properly set forth the elements
of the crime and petitioner's challenge to this instruction
shows a misapprehension of Washington's accomplice
liability law.

The "to convict" instruction must contain all elements essential to the conviction.

State v. Mills, 154 Wn-2d 1, 7, 109 P.3d 415 (2005). The jury has a right to regard the

to-convict" instruction as a complete statement of the law and should not be required to

search other instructions in order to add elements necessary for conviction. Mills, 154

Wn.2d at 8. Automatic reversal is required only where the trial court failed to instruct the

jury on all elements of the charged crime. State v. DeRyke, 149 Wn.2d 906, 911-12, 73 P

3d 1000 (2003). A court reviews the adequacy of a challenged "to convict" jury

instruction de novo. Mills, 154 Wn.2d at 7.

A person accused of being an accomplice need not know of the specific elements

of the crime charged; general knowledge of the specific crime is sufficient. State v.

Roberts, 142 Wn.2d 471, 512, 14 P.3d 713 (2000). Courts have noted that

A]n accused who is charged with assault in the first or second degree as
an accomplice must have known generally that he was facilitating an
assault, even if only a simple, misdemeanor level assault, and need not
have known that the principal was going to use deadly force or that the
principal was armed.

In re Personal Restraint Petition ofSarausadv. State, 109 Wn. App. 824,836,39P.3d

308 (2001); State v. McChristian, 158 Wn. App. 392,401, 241 P.3d 468 (2010).

Therefore, an accused who knows that his conduct will aid an assault is liable as

an accomplice to assault whether or not he knows of the facts that would determine the

degree of the crime. The prosecution is not required to prove that the accused had

knowledge that the principal intended to assault the victim with a deadly weapon or that

STATE'S RESPONSE TO PERSONAL RESTRAINT PETITION Office of Prosecuting Attorney
PRP Bono.doc 930 Tacoma Avenue South, Room 946

Page 13 Tacoma, Washington 98402-2171
Main Office; (253) 798-7400
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the principle intended to inflict great bodily harm. Rather, the prosecution needs to prove

only that the accused knew that the principal intended to commit an assault generally. By

facilitating an assault on the victim, the accused runs the risk that an accomplice would

elevate the assault to a first degree offense. See Davis, 101 Wn.2d at 655, 682 P.2d 883

accomplice's use of a firearm elevated robbery to first degree offense).

Petitioner challenges the "to convict" instruction used at his trial. See Appendix

D, Instruction No. 16. The "to convict" instruction was the Plaintiff s proposed

instruction No. 14. See Appendix C, Instruction No. 14. Petitioner did not object to this

instruction in the trial court and it is the law of the case. RP 514 (Vol. 6). Petitioner is

precluded from challenging this instruction on either direct appeal or collateral attack

unless he raises an issue of constitutional magnitude. He does not allege, however, that

any element was omitted from the instruction which might raise a constitutional issue.

Rather, he argues that the wording of the instruction could have led the jury to conclude

that his co-defendant

had both the mens rea and the actus reus and yet have convicted [him]
simply because he was an accomplice, even though he had not either the
wens rea or the actus reus. The jury could have, and probably did, convict
him] even though it did not find that he had either the requisite intent or
that he acted with a deadly weapon or force or means likely to produce
great bodily harm.

Petition at p. 14.

This argument misperceives the law applicable to accomplice liability.

Washington law does not require the prosecution to prove that petitioner assaulted the

victim or that he used a deadly weapon or that he had the intent to inflict great bodily

harm in order to convict him of assault in the first degree, Under Davis, the prosecution

was required to prove that petitioner knew his codefendant was going to assault the victim

and that petitioner somehow facilitated the commission of that assault. By facilitating the

assault on the victim, petitioner ran the risk that his co-defendant would elevate the

STATE'S RESPONSE TO PERSONAL RESTRAINT PETITION Office of Prosecuting Attorney
PRP Bono.doc 930 Tacoma Avenue South, Room 946

Page 14 Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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assault to a first degree offense. Thus, petitioner's concern about how the jury could have

interpreted the instruction does not show an interpretation inconsistent with Washington

law. Petitioner has failed to articulate how the jury could have interpreted the instruction

in a constitutionally erroneous manner. As petitioner has failed to show the existence of

any constitutional error in the instructions, this claim should be dismissed.

Im CONCLUSION:

The State respectfully requests that this Court dismiss this personal restraint

petition.

DATED: September 16, 2010.

MARK E. LINDQUIST
Pierce County Prosecuting Attorney

ill & /  , 4
KATHLEEN PROCTOR

Deputy Prosecuting Attorney
WSB # 14811

Certificate of Service:

The undersigned certifies that on this day she dcliwieJ C ;to the petitioner a true and correct copy of the do this

certificate is attached. This statement is certified to be true and correct

under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below,

19 eA . ((
Date

20

21

22

23

24

25

STATE'S RESPONSE TO PERSONAL RESTRAINT PETITION Office of Prosecuting Attorney
PRP Bono.doc 930 Tacoma Avenue South, Room 946

Page 15 Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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Case Number: 05-1-05264-5 Date: Septembe,011 I

SerjallD: 7387568F•F20E-6452-D38BCOFF850ABA00

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

0

DEr

0OPS6t

05.1 - 05264 -5 27198138 JOSWCD 03-2"7

MAR 2
Clerk

SUPERIOR COURT OFWASNWGTON FOR PEERCE COUNTY

STATE OF WASMNGTON, I

Plaintiff,

va

JEREMY JAMES BOND,

Defendant,

CAUSE NO; 05
KAR L b 2087

WARRANT COMMITW04T

1) County Tail
2) & Dept. • Corrections

3) r Other Custody

111 111, 1 ill 15 131,160wellplif

WMTAS, Judgment has been pronounced against the defendant in the Superior Court of the State of
Washington for the County ofPierce, that the defendant be punished ae'specified in the Judgment and
Sentenceforda- ModifyingiiRevoking Prubaticri/Ccnrnunity Supervision, a full and con~cd copy of which is
attached hereto.

I. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant for
classification, confinement and placement as ordered in the Judgment and Sentence
Sentalnce of confinement in Pierce County Jail).

2 YOU, THE 1311ZECTOR, ARE COMMAMED to take and deliver the defendant to
the proper officers of the Department of Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COUMANDED to receive the defendant for cland fication, confinement and
placement as ordered in the Judgment and Sentence (Sentence of corlifffternent in
Department of Corrections custody),

offwc of Prwmdag Atteracy
930T&COMA Avenue S. Room 9"

WARRANT OF Twoma. Washington 98402-2111
COMMITMEHT -2 1M"horw. (253) I9&74110
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Case Number: 06-1-06264-5 Date: September 10
17766 3/27/200? 689161

SerialID: 7387568F-F20E-6452-D38BCOFF850ABAOO

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

3. YOU, THE DIRECTOR, ARE CO)AMANDED to receiv e the defendam For
classification, ouriflnernat and placement as ordered in the Judgment and Sentence.
Sent.ence orconrmanei arplacernerd not covered by Sections I and 2 above).

By the Hco—cra—ble

Dated: 1,3-07
jVbt E

KEVIN STOCK

LF, R

4- ;1: DEPUTY ERIC

CERTIFM COPY DELIVERED TO SHRRIR

Date By—M441ok— _'__
MAR - 007

r-ILED
T.2 6 2 DEP 8IN OPEN COURT

STATE OF WASHMOT ON

89:

Co=y ofPierce

1, Kevin Stock. Clerk ofdhe above atitled
Court, do hereby certify that this foregoing
instr=cnt is a true and correct copy of the
original law on rite in my office;
IN VIMMS VAIEREOF, I hereunto set my
hand and the Seal of Said Cotst this

day of

MAR 2 3 2007

Pierce cOunly Clerk
ly
11. DEPUTY-/

KEVIN STOCK, Clerk
BY'. Deputy

MM9

WARRANT OF
COMMITMENT -3

Office of Prosecuting Attorney
930 Tacoma Awoue S. Room 946

TWashington 98482-2171
TtItphone.- (253) 7W7400
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Case umber: 05-1-05264-5 Date: SeptemberN

SerialID: 7387568F-F20E-6452-D38BCVFF
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

05-1-052"S

It, 
O R

A 107

F%TC

STATE OF WASHINGTON,

Pl"ff, CAUSEX0. 05-1-W264-5 MAR 2 6 2007
V& JUDGWNT AND SENTENCE (FJ3)

1Q Prison [ jRCW9.94&712Prison Confinement
JER]MW JAMES 130NO Jail One Year or Lcop

Defendant. First-Time Offender

3303A

SID; 20608703 DOSA

DOB: 11119/1978 king The Cycle (BTC)I
rea )

ldion Required, para 45 (DOSA),
4. 15. 5.3 5.6 and 5.8 416

L HEARING — I "--

1.1 A sentencing heming was held and the defendant, the defendant's lawyer and the (deputy} prosecuting
attorney were presea

11L FINDINGS

There being no reason why judgment should not be pronounced, the court FINDS:

21 CUMP.NT OFFENSES): The defendant was found guilty on 2121/07
by f I Plea ( X j jury - verdict ( I bench trial of:

COUNT CRIME RCW ENHA14CEMENT DATEOF INCMENTNO.
TYPE* Cpaa

I ASSAULT IN THE 9A.36011(l)(a) D 10112105 052850819

FIRST DEGREE 9-94A. 125/9 %& 602

E23) 9.94A,310/9.94&5l0

F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VII} Veh Horn, See RCW 4661,520,
JP) -Tuvcnilcpr=cnt, (&A) Sexual Motivation, See RCW9.94A.533(4

as charged in the MY VERDICT, Information

Xj A special verdict/finding for use of deadly weapon other then a firearm was rd=ed on Cotmt(q) I.
RCW9.94A-602,.51Q

JUDGMENT AND SM4TENICE (3 3) MGM Of PrMwt3tin Atlamey
9-V Tacoma Avtvut S, Rom "6

Felony) (6(12006) Page I of 10

07-q - 0 35-7
Ucanw Wkshlngwn 98402-2171
Telephove (253)19&7400
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Case Number: 05-1-05264-5 Date: September 1*1
17766 3/27/2007 00063

Serial lD: 7387568F-F20E-6452-D38BCOFF850ABA00

Digitally Certified By: Kevin Stock Pierce County Clark, Washington
05-1-05264-5

Current offmaw encompassing the same criminal conduct and counting as me crime in determining
the offalider score are (RCW 9,94P, 5 " -.

f I Other current convictions listed under different cause numbers used in calculating the offender scare
we (list offense and cause number}:

212 CRIMINAL HISTORY (RCW9.94AS25):

The taA finds that the following prior convidions we one offense for purposes of determining the
offender scare ( RCW 9.94A.525);

V SENTENCINGDATA:

COUNT OFFENDER SERIOUSNESS STANDARD RANGE PLUS TOTALSTANDARD MAXIMUM
No. SCORE LEY EL 6wtind=hngenbjacemcn4 ENHANCEMENTS RANGE TERM

WuAng tnhznr=eW#

Ira

102 — 13 6 MOS. 24MOS. 126 — 160 MOS. LM

The taA finds that the following prior convidions we one offense for purposes of determining the
offender scare ( RCW 9.94A.525);

V SENTENCINGDATA:

COUNT OFFENDER SERIOUSNESS STANDARD RANGE PLUS TOTALSTANDARD MAXIMUM
No. SCORE LEY EL 6wtind=hngenbjacemcn4 ENHANCEMENTS RANGE TERM

WuAng tnhznr=eW#

m 102 — 13 6 MOS. 24MOS. 126 — 160 MOS. LM

2.4 ( ] KXCk71T0frALSENTFAVCE. Substantial and courpef ling reasons exist which justify an
exceptional sentence[ ]above( I below the standard range for Count(s) . Findings of fact and
conclusions of law are attached in Appendix 2,4. The Prosecuting Attorney did did not recormand

a similar sentence.

2.5 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upon entrybe collectableby civil meW96
subject to applicable exemptions ad forth in Title 4 RCW. Chapter 319, Section 22, Laws of 2003,

The following admordinary circumstances exist did make restitution inappropriate (RCW9.94A.753):

The following extraordinary circumstances exist that make payment of nonmandstory legal financial
obligations inappropriate.

16 For violent offenses, most serious offenses, or armed offenders recormnended sentencing agreerttents or
plea agreements are [ ] attached [ ] as follows;

M. JUDGMENT

3.1 The defendant is GUILTY of the Counts and Charge* listed in Paragraph 11.

3.2 11 The court DISMISSES Counts [ ] The defendant is footed NOT GUILTY ofCow"

JUDGMENT AND SEWMCE, (JS) 0Mce of Prowuting Attorney
930 Tacoma Mcaut S. Room 946

FelaV) (61/20%) Page 2 of 10
Tacoma, WuhimigtOn 99402-2171
Twphene: (253) 799-7400
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Case Number: 05- 1- 05264 -5 Date: September 16, 2 1
SeriallD: 7387568F- F20E- 6452- D38BCOFF850ABA00

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

RJN JARED NATHANIEL 05-1- 05263 -7

METCALF

05-1- 45264.5

4.3

44

43

46

4,7

AS

M

ME

COSTS OF TNCARCERATIO14

In addition to other courts imposed herein, the court Finds that the defendant fleas or is likely to have the
means to pay the costs of incarceration, and the defendant is ordered to pay such cots at the statutory
rate. RCW 10.01,1601

COLLECTION COSTS

The defendant shall pay the costs of services to collect unpaid legal financial obligations per contract or
Adutp- RCW 361&190.9.94A.180and 19.10500.

INWREST

The financial obligations imposed in this judgment shall bear interest from the date of the judgme until
payment in full, at the rate applicable to civil judgments R.CW 1Q 82.09{7
COSTS ON APPEAL

An award of costs on appeal against the defendant may be added to the total legal financial obligations
RCW. 1Q.73.

MV TESTING

The Health Department or designee shall test and counsel the defendant for HIV as soon as possible and the
defendant shall fully cooperate in the testing. RCW70.24.340

X] DNA TESTING

The defendant shall have a blood/biologicd ample drawn for purposes of DNA identification analysis and
the defendant shall fully cooperate in the testing, The appropriate agency, the county orDOC. shall be
responsible for obtaining the sample prier to the defendant'srelease from conlfinernetit RCW43.43.754.
NO CONTACT

The defendant shall not have contact with _z " ` 0h.nafne, DOB) including, but not
limited to, personal, verbal, telephonic, written cr oontact through a third party far L 4 * CQe V (not to
exceed the maximum statutory sentence).

Domestic Violence Ptdecticrl Order or Antiharssament Order is filed with this Judgment, and Sentence.

4,12 CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows:

a) COMFD? MNT. R CW 9.94A• 589. Defendant is sentenced to the fo iloaring term of total
odnftnement in the custody of the Department of Caretions (DCC):

JUDGMNT AND SINTENCE QS) dof Prowcuting Attorney

Felony) (6tt20D5) M Thtom . 
Room 946

tge 4 of 10 ecomcomn AvenunSMs, Washtngtoo 98402.2171171
Wephont: (253) 798.7400
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Case Number: 05-1-05264-5 Date: September 1 p
SerialID; 7387568F-F20E-6452-D38BCOFF850ABA00
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington 05-1-05264-5

4.1 Defendant shell pay to the Clerk of thin Court: 17ione C aultityClak 930 Tacoma Are #110. Tacoma WA9MZ

LASS92
Z-0cRMRJW Restitution to:

Restitution to;

Warne and Address -- address may be withheld and provided confidentially to Clerk'sOffice).
PCV g= Crime Victim assessinent,

DAW 1 MOO DNA Database Fee

PUB Court-Appointed Attorney Fees and Defense Costs

FRC 200.04 Criminal Filing Fee

FM Fine

WFR WitneslaCosts

JFR Just' Free

FPS/SFR/M

b7W/SFNYWRF Service ofProcess

OTMM LEGAL WMAMCIAL OBLIGATIONS (qpecif-)rbelow)
Other Costs for-

Other Cots for

Zj0 0 TOTAL

X) All payments shall be made in accordance with the policies of the clerk, commencing irrmledistely,
unless the court specifically ads forth the rate herein: Nat lese than $, per month
cornmencing, -. RCW9.94.760, if the court does nd ad the rate herein, the
defendant shall irvort to the clerk's office withiliz 24 hare of the entry ofthe judgment and sentence to
ad up a payment plan.

4.2 REYITI UTION

The sb ove total does not include all restituticri which maybe ad by later order of the court. An agreed
restitution order maybe entered. RCW9.94A.753, A restitution hewing:

shall be ad by the prosecutor.

Xis adieduled for Y ZD
defaidarit w sivell any right to be pr=at at any restitution hewing (defendant's initials):

RESTITUTION. Order Attached

N Restitution omew above shall be paid jointly and severally with

NAME of other defendant CAUSE NUMBER ( Victim name) ( Amount4)

JUDGMENT AND SENTENCE QS) Office of Prostcating Attorney
930 Income Avenue S, Rom 046

FelOW) (6/12000 Page 3 of 10
Washinglocoma ton 9UO2-2171

Telephone. (293 796-7400
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Case Number: 05-1-05264-5 Date; September 1*1
17766 3/27/2007 00066

SerialID: 7387568F-F20E-6452-D38BC0 FF850ABA00

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
05-1-05264-5

13L months on Count I months on Court

A special findinglVerdid having been ;!W;ci asWindicated in Section Z 1, the defendant is sentenced to the
following additional term of total confinement in the custody of the Department ofCorrections:

Lk
I-- I me dhg on Count No I months an Count No

Sentence aihancementsinCounts. steal lrun

W aitive to each . bodwI corlicurral V
Sentence enhancements in Counts dWI be saved

X flat time [ ] subj ed to earned pod time credit

Actual number ofmonths of total confinement ordered is- / 0

Add mandatory firearm and deadly weapons enhancement time to run consecutively to other counts, see
Section 2.3, Sentencing Data, above).

The confinement time on Count(s) _ contains} a mandatory minimum tam of

CON9I?CIMVFJCONCURIWTT WNTENCES. RCW 9,94K 589. All counts shall be served

concumatly, except for the portion of those counts for which them is a special finding of a firearm or other
deadly weapon as ad forth above at Section 23, and except for the l5cillawing counts which shall be served
consecutively;

The sentence havin shall run omsecutiveJy to all felony saterices in other cause numbers prior to the
commission of the aime(a) being sentenced.

Confinement shall commence in mediately unless otherwise am forth here:

b) The defendant dual receive credit for time served prior to sentencing 9 that confiniianau VVQs
solely under this cause number. RCW9.94A-ISA& 'The time served shall be computed by the jell
unless the credit fortune served prior to sentencing Is specifically at forth by the court;

T

4.13 f I COMMUNTrY PLACEMKNT (pre V1100 offenses} is ordered as follows:

Count for merift

Count for Months;

Ccluat for monthr.

COhfMUNrrY CUSTODY is ordered as follows:

Count T for a range. from: - L ' . maths;

or for the period of earned release awarded pwauant to RCW9.94A.I28(1) and (2), whichever is longer,
and standard mandatory condition are orda-ed. [See RCW 9,94A for ocrintratutity placement offenses --
serious violet offense, second degree assault, any crime against a person with a deadly weapon finding,
Chapter 69.50 or 69.52 RCW offense. Community custody follows a term for a am offense -- RCW 9.94A.

Use p ara"h4.7 to impose community custody following work ethic call

JUDGMENT AND SMOTE CE (JS) Ofte otProwtutlegAttomy
930 Tacoma Avenue S. Room 946

Felony) (6/=b) Page 5 of 10 Tacoma, Washington 98402-2171
THeiphorse- (253) 198-7400
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Case Number: 05-1-05264-5 Date: September I

SerialID: 7387568F-F20E-6452-D38B*OFF850ABAOO
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

05-1-05264-5

PROVMED That under no circumstances "I the combined term of confinement and term of
community custody actually served exceed the statutory marlciffrum for each offense

While on cornmunity placement or community custody, the defendant shall: (1) report to and be available
for contact with the assigned commurility correctiong officer as directed;- (2) work at DOC-approved
education, emptoymerit and/or community service; (3) not coneurne controlled substances except pursuant
to lawfully issued prescriptions; (4) not unlawfully powcas controlled substances while in community
custody; (5) pay supervision fees u determined by DOC; and (6) perform affirmative aces necessary to
monitor compliance with the orders of the court as required by DOC. The residcsice location and living
arrangements are subject to the prior approval ofDOC while in community placement or community
custody. Community custody for sex offenders may b e extended for up to the statutory mliatinhum term of
the sentence. Violation of community custody imposed for a sex offense may result in additional
confinement.

b4 The defendant shall not consume any alcohol.
NA Defendant shall have no contact with: IcaVY

Defendant shall remind within [ ] outside ore specified geographical boundary, towit- Al CW.
The defendant shall participate in the following crime-related treatment or counseling services: &.0.
The defendant ohs]] undergo an evaluation for treatment for [ J domestic violence ( I substance abuse

mental health [ J anger management and fully comply with all recommended treatment.

The defendant shall comply with the following crime-Mated prohibitions: ' Iez

other conditions may be imposed by the court or DOC during coinmunity custody, or are ad forth here:

4.14 ( ] WORK ETHIC CAP". RCW 9.94A. 690, RCW 72-09.410. The court finds that the defwdant is
eligible and is likely to qualify for work ethic camp and the court recaymunds that the defendant serve the
sentence at a work ethic camp. Upon completion of work ethic camp, the defendant shall be released on
coma - lenity custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of community custody may result in a rdL= to total confithement for the balance of the
defendant' a remaining time of total confinement. The conditions of community custody are stated above in
Section 4,13.

4.15 OFF LEWrg OPJDF.R (known drug trafficker) RCW M66020. The following areas are off limits to the
defendant while under the supervision of the County Jail or Department ofCorrections;

JUDGMENT AND SEN7 (33) cosec of Pro3ecuft Aft"ney
Room

Ftlorly) (6(/2006) Page 16 of 10
TWcomik Washin4li
930 Tacoma Avenue S. 

ton 98402- 

9

2171

Telephone (W) 798-7400
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5.1 COLLATERAL ATTACK ON JUDGMENT, Any petition ormotion for collateral attack an this
Judgment and Sentence, including but not limited to any personal restraint petition, late habeas carpus
petition, motion to vacatejudgment, motion to withdraw guilty plena, motion for new trial or motion to
arrest judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73,100. RCW 10.73.09()

5.2 LINUM OF SUPERVISION. For an offense committed pricy to July 1, 2000, the defendant shall
remain under the court'sjurisdiction and the supervision of the Department of Corrections for a period up to
10 years from the date of sentence or release from confinement, whichever is longer, to assure payment of
all legal financial obligations unless the court odends the criminal judgment an additional l0years, For en
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender'scompliance with payment of the legal financial obligetiom until the obligation is
completely gatigried, regardless of the statut maximum for the crime. RCW9,94k760 and RCW
9.94Aw 505.

5.3 NOTICE OF INCOM-W11TEEEKOLDING ACTION. If the court has not ordered an immediate notice

ofpayroll deduction in Section 4. 1. you we notified that the Department of Corrections may issue a notice
ofpayroll deduction without notice to you if you are more than 30 days past due in monthly payments in an
amount equal to or greater than the amount payable for one month RCW9.94P.7602, Otherinocime-
withholding action under RCW 9.94A may betaken withal further notice. RCW9.94A.7602,

5.4 CRBOUNAL ENFORC1 %ffNT AND CIVIL COLLECTION. Any violation of this Judgment and
Sentence is punishable by up to 60 days of confinement per violation. Per section Z5 of this document,
legal Financial obligations are collectible by civil means. RCW9,94&634.

5.5 FIREARMS. You must immediately surrender any concealed pistol license and you may not own, use or
possess any firearm unless your right to do so isredorcd by a owA of record. (Ibecourt clerk shall
forward a copy of the defendant'sdr'iver'slicense, identicard, or comparable identification to the
Department ofLioentring along with the date of conviction or ccimmitrrvent.) RCW9.41.040, 9.41.04'7.

5.6 SEX AND IMNAPPING OFFENDER REGISTRATION, RCW9A.44.130,10.01.200, HIA

5.7 RESTITUTION AMENDENTS. The portion of the sentence regarding restituticri may be modified as to
amount, terms, and conditions during any period of time the of remains under the cowt! sjurWiction,
regardless of the expiration of the offender's tam of cornmunity supervision and regardless of the statutory
rawdrriturn sentence for the crime-

JUDGMENT AND SMMWCF- (A office of Prosecuting Attorney
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Deputy Prosecuting Attorney Attorney for Defendant.
tPrint name: 45&&& , _ 4o Print name: X eoe &&mOrz
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VOTINGRICHTS STATEMNT: RCW 1 Q64.140. I acknowledge that my right to vote has been loot. due to
felorlyconvictionR IfI wn registered to vote, my voter registration will be cancelled. My right to vote maybe
restored by: a) A certificate of discharge issued by the satendng court9.94A.637; b) A court order issued
by the sentencing court restoring the right, RCW 9.9Z 066; q) A final order of discharge issued by the indeterminate
sentence review board, RCW 9.96.050; or d) A certificate of restoration issued by the governor, RCW9.96020,
Voting before the riot is restored is a class C felony, RCW 92A."660.

Defendant" it signature:
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The defendant having been sentenced to the Department of Corrections for a

m offense

sericus violent offense

assault in the amend degree
any crime where the defendant or an accoutplioe was armed with a deadly weapon
any felony under 69.50 and 69.52

The offender shall report to and be available for contact with the assigned community corrections officer as directed:

The offender shall work at Department of Corrections approved education, employment, and/(r community service;

The offender dial) not consume cortmiled substances enept pursuant to lawfully issued preactiptions:

An offender in community custody shall not unlawfully possess controlled substancer,

The offender shall pay oorrvnunity placement fees as determined by DOC:

The residence location and living arrangements are subject to the prior approval of the department of corrections
during the period of community plaotinat

The offender shall submit to affirmative acts necessary to monitor ownpliance with court orders as required by
DOC.

The Court may also -order any of the following special conditi".

1) The offender mall remain within, or outside of, a specified geographical boundary:

II) The offender shall not have direct the victim of the crime or a specified
clam of individuals:

UI) The offender shall participate in crime•related treatment or counseling services, 14 60'
IV) The offender shal I not consume alcohol;

M The residence location and living arTangemerits of a sex offender shall be subject to the prior
approv of the department of con-ections; cc

VI) The offender shall ctrMly with ar crime-related prohibiticna.

y , (VM Other?

Offite or Prosecuting Attorney
930 Tacoma Avenue S. Room W

APPM4DIX F Tacoma, Washington 9840'2.2171
Telephone; (253) 798-7400



1

2

3

4

5

r r r r 6

7

8

9

to

it

L

TE 12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

17766 3/27/2007 08072

Case Number: 05-1-05264-5 Date; September I

SerialID: 7387568F-F20E-6452-D38B*FF850ABAOO
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IDENIMCATIONOFDEMNDANT

MD Na 20608703

Ifno SID take fingerprint card for State Patrol)

FBI Na 65099WB7

PCN Na 538580201

Alias name, SSM, DOB:

Race:

Asian/Pacific BlacVAfficitn-

ISIW,dw American

Native American Other:

M UIRINTS

05-1.05264-5

FILED
DEPT. 8

IN OPEN COURT

t4AR 2 3 Z00

Pierce CGUZY Clerk
By

EPUTY

Ethnicity: $ eIr

3q Caucasian I Hispanic 3q Male

X] Mon- Female

Hispanic

Right Thumb

Y

Rt& fair fingers taken simultaneously

Monk—

tv
I attest that I saw the same defendant who appeared in court en this docitinent affix his or her fingerprints and

signature thereto, Cleric of the Cant. Deniii-vrlerk. Dated:

DMMANT'S

DEFENDANT'S

JMGMRNT AND SENTENCE (M 0m of ;=uting Attorney
Felony) (5//2000 Page 10 of 10

93o Tacoma Avenue S. Floom 946
Tgcoma. Washington 98402,2171
T (253) 7W7400
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON,
Respondent,

V.

No. 36131 -1 -II consolidated with
No. 36243-1-11

JEREMY BONO and JARED METCALF, I Pierce County cruse, , o.

The State of Washington to:

S. 05-1-05 / 05-1-05263-7

The Superior Court of the State of Was.%hin
in and for Pierce County

This is to certify that the opinion of the Court ofAppeals of the State of Washington,
Division II, filed on June 30, 2009 became the decision terminating review of this court of the
above entitled case on March 3, 201 Accordingly, this cause is mandated to the Superior Court
from which the appeal was taken for further proceedings in accordance with the attached true
copy of the opinion. Costs have been awarded in the following amount:

Judgment Creditor, State of Washington, $6.48
Judgment Creditor, Appellate Indigent Defense Fund, $4472.72
Judgment Debtor, Jeremy Bono, $4479.20

Judgment Creditor, State of Washington, $6.48
Judgment Creditor, Appellate Indigent Defense Fund, 5342.72
Judgment Debtor, Jared Metcalf, $5349.20

IN TESTIMONY WHEREOF, I have hereunto set
my hand and affixed the seal of said Court at
Tacoma, this _A2L day of March, 201

Clerk of the Court of)kppeals,
State of Washington, Div. 11
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DMSION 11

STATE OF WASHINGTON,
Respondent,

17

No. 36131-1-11

consolidated with

No. 36243-1-11

JEREMY JAMES BONO and

JARED NATHANIEL METCALF,
Appellants.

UNPUBLISHED OPINION

VAN DEREK, C.J.—Inconsolidated appeals, codefendants Jeremy Bono and Jared

Metcalf appeal their convictions for first degree assault with a deadly weapon of Garrett Wilson.

They both argue that the prosecutor committed misconduct during closing argument by relying

on facts not in evidence. Metcalf also arguei sentencing error. Both defendants filed statements

of additional grounds for review (SAGs) raising various issues without merit.

We affirm the convictions and we do not reach Metcalf's sentencing issue because it will

require additional evidence to resolve and, therefore, should be raised in a personal restraint

petition (PRP),
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FACTS

On October 26, 2005, the Pierce County prosecutor charged Jeremy Bono and Jared

Metcalf with first degree assault of Garrett Wilson. In October 2005, Wilson was staying at

Tracy Vasquers home. Vasquez saw Bono drive by his house on October 12, 2005. Twenty

minutes later, Bono and Metcalf came to the open door and Metcalf asked for Wilson. Wilson

knew Jeremy Bono because he had dated Bono's sister. They generally had gotten along,

although Bono recently told Wilson that he would kill him if he slept with his sister. Wilson did

not expect Bono and Metcalf as visitors that day.

Bono and Metcalf said that they needed to go for a ride and Wilson left with them.

Wilson testified later that he left with the two men because he thought they were angry and

because he did not Want anything to happen in Vasquers home. Vasquez looked out of the

window and saw the three men driving away in a pickup truck. He saw Bono driving, with

Wilson sitting in the middle and Metcalf sitting on the passenger side.

In the truck, Metcalf restrained Wilson and hit him. Metcalf punched Wilson with his fist

and hit him with an empty liquor bottle. Metcalf uttered obscenities, some of which may have

been of a sexual nature involving what might happen to Wilson, When Wilson asked Bono

why [he] was getting beat up," Bono said something about his sister being arrested. Report of

Proceedings (RP) at 327. Metcalf told Wilson to empty his pockets; Wilson complied, Wilson

defecated in his pants. He testified that he did this to be funny but be also suggested, prior to

testifying at trial, that be did it to make himself repugnant to his assailants.

After driving for 20 minutes, Bono parked the truck on an isolated logging road. Metcalf

told Wilson to remove his clothes, which Wilson did. Metcalf tried to grab Wilson and they both

fell to the ground. Wilson ran toward some bushes and two rocks hit him as he ran away. He

2
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hid in the bushes until Bono and Metcalf drove away. He then dressed and walked down the

road, where a man driving by picked him up, called 911, and drove him to a fire station.

Paramedics transported Wilson to the hospital. Daniel Brocksmith, a physician's

assistant, took photographs to document Wilson's condition when he first arrived at the hospital.

Brocksmith testified that Wilson suffered a nasal fracture and skull fracture and that he was

covered in feces and had numerous lacerations to his head and face. Wilson told Brocksmith that

he had been assaulted with bottles and fists." RP at 293.

At the hospital, Wilson indicated that he did not want to speak to police officers.

Brocksmith reported that Wilson was "[cjooperative to a point where he could tell them his

personal information. But anything about the incident he wouldn't say anything about it "2 pp

at 295. A week or so later, after he had been released from the hospital, Wilson spoke with an

officer concerning the assault on October 12. As a result of the interview, the police arrested

Bono and Metcalf. The prosecutor's office charged them with first degree assault of Wilson.

Both informations included a deadly weapon enhancement.

After his arrest, Metcalf repeatedly contacted Wilson and offered him money to make the

case go away. The State eventually arrested Wilson as a material witness; Wilson testified that

he thought the case should not be prosecuted. Metcalf also called Vasquez multiple times and

offered Vasquez money to write a statement that would "help him out." RP at 188. Vasquez

eventually authored two statements—one for Metcalf and one for Bono—which indicated that

they had not assaulted Wilson.

2 At trial, Wilson denied speaking to officers at the hospital. But the State introduced testimony
from a deputy sheriff, who interviewed Wilson on the day of The assault, that Wilson told him
that it was Jared that had assaulted him while Jeremy stood by and watched." RP at 453-54.



4/7/2b1f) 13470 - 9e074
Case Number: 05-1-05263-7 Date: September 16, 2011
SeriaJID: 738BEDE0-F20D-AA3E-515OB918B67A1 O94

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

No. 36131-1-11 consolidated with No. 36243-1-11

The trial court consolidated the two cases for trial. A jury found both Bono and Metcalf

guilty as charged. The trial court sentenced Bono to 136 months plus 24 months for the deadly

weapon enhancement. The court sentenced Metcalf to 176 months plus 24 months for the deadly

weapon enhancement.

ANALYSIS

I. PROSECUTORIAL MISCONDUCT

Both Bono and Metcalf argue that the prosecutor committed misconduct during d6sing

argument.' Specifically, they contend that when the prosecutor argued that Wilson soiled himself

to prevent Bono or Metcalf from sexually assaulting him, the prosecutor did not base his

argument on facts in the record and the argument was highly prejudicial.

A. Standard of Review

As recently stated by our Supreme Court:

To prevail on a claim of prosecutorial misconduct, a defendant must show first
that the prosecutor's comments were improper and second that the comments
were prejudicial. See, e.g., State v. Yates, 161 Wn.2d 714, 774, 168 P.3d 359,
cert denied, 128 S. Ct. 2964 (2007); State v, ,Russell, 125 Wn,2d 24, 85, 882 P.2d
747(1994).

State v. Warren, 165 Wn.2d 17, 26, 195 P.3d 940 (2008), cert. denied, Warren v. Washington,

129 S. Ct. 2007 (2009). When objecting to closing argument for the first time on appeal, an
11

appellant must show that the argument was "so flagrant and ill-intentioned that no instruction

could have cured fit]. 
I I

Warren, 165 Wn.2d at 30.

In analyzing prejudice alleged to arise from a prosecutor's argument, we look at the

challenged comments "in the context of the total argument, the issue's in the case, the evidence,

and the instructions given to the jury." Warren, 165 Wn.2d at 28. In addition, a jury is

presumed to follow a court's instructions. Warren, 165 Wn.2d at 28.

rd
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B. Objections At Trial to State's Closing Argument

In response to Bono and Metcalf s claims of prosecutorial misconduct, the State first

asserts that Bono and Metcalf failed to object to the challenged substance of the closing

argument at various times. But the record shows that counsel objected at least once to the

argument. All statements --- whether objected to at trial - or not---challenged by Bono or Metcalf

on appeal go to whether the prosecutor improperly implied that Bono or Metcalf threatened to

sexually assault Wilson and that Wilson soiled himself for this reason.

Bono objected to the prosecutor's statement regarding Wilson's reluctance to testify,

specifically, the statement that "he doesn't want to come before you and talk about the fact that

he potentially was raped and had to poop all over himself to prevent RP at 591. The

prosecutor was interrupted by a defense objection based on an insufficient factual basis of the

prosecutor's argument. And Metcalf objected to the statement that:

Mr; Metcalf s intent was to cause great bodily harm to Mr. Wilson, and probably
other crimes, other acts such as rape. But as Mr. Wilson at one point said, he
pooped on himself - he didn't use that word but I'm going to use it - in order to

dissuade these two individuals from further humiliating him.

RP at 546-47. The trial court overruled both objections.

C. Factual Support for the State's Closing Argument

Metcalf and Bono argue that the prosecutor's comments lacked factual support. The

State counters that its argument was supported by a reasonable inference from the evidence.

The relevant portions of Wilson's testimony state:

STATE:] ' I want to ask you a question that I don't mean to embarrass you,
it's just obviously part of this --

WILSON:] Yeah, I sh[*]t myself. You got a problem with that?
STATE:] .... When did you do that?
WILSON:] Shortly after we got in the truck while I was in a steeper hold.
STATE:] Why did you do it?
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WILSON:] Just because I thought it would be funny.

STATE:] Well, did you ever explain that differently?
WILSON:] I don't know, possibly.
STATE:] Did you ever explain it in relation to the sexual comments that

were made about you?
WILSON:] No.

STATE:] Well, I think you indicated in the affirmative that the comments
were of a sexual nature of things that were going to be done to you,
is that correct?

WILSON:] Yeah it was well after I sh[*]t myself.
STATE:] aidyou not say that you sh[ *]Iyourself in order to avoid that kind

ofContact?
WILSON:] No.

STATE:] You did not say that
WILSON:] No.

WTCALF COUNSEL:] Objection, asked and answered.
THE COURT:] Objection overruled.

STATE:] in front afall three ofthe attorneys here?
WILSON:] Not that I recall. I do not think I did. I might have. I don't know.

STATE:] Okay. Now, why would you take your clothes off?
WILSON:] I had pants full of crap.

STATE:] .... Which person out ofthe people that were there toldyou to
take your clothes oft?

WILSON:] Well, if don't think it was [Bono], who does that leave?
STATE:] ( Mercao?
WILSON:] Yep. I
STATE:] And that's why you took your clothes off, correct?
WILSON:] No, it's not why.
STATE:] Well, you already
WILSON:] It's a•totally confusing situation, letting it come to an end.

RP at 338-40 (emphases added).

3
Prior testimony by Wilson admitted that the defendants "possibly" directed rude language of a

sexual nature at him and that these comments "possibly" included descriptions of what would
happen to him. RP at 331.

4
Wilson previously testified that, "I was asked to get naked." RP at 334,

6



4/7?20110 8 goo??
Case Number: 05-1-05263.7 Date: September 16, 2011
Serlaill): 738BEDE0-F20D-AA3E-5150B918B67A1094

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

No. 36131-1-Uconsolidated with No. 36243-1-11

Here, the record supports a reasonable inference that Wilson soiled himself to prevent

sexual assault. Wilson testified that Bono and Metcalf directed sexual comments, "possibly"

including threats, at him; that Metcalf told him to remove his clothing; and that he "might" have

told attorneys that he soiled himself to avoid sexual contact. The State argued that Wilson had

previously indicated that the defendants made sexual comments and that he defecated on himself

to avoid that kind of contact." RP at 338-39.

Although Wilson's answers at trial were equivocal regarding key events, the jury could

reasonably weigh the evidence and assess the credibility of Wilson's trial testimony (1)

minimizing the impact of the sexual comments, (2) explaining that he defecated'on himself to be

funny," and (3) denying that anyone told him to remove his clothing. The jury also heard that

Wilson previously indicated that he was unwilling to testify and was arrested as a material

witness; in addition, the jury could observe that during Wilson's testimony he appeared hostile to

the State. Furthermore, Wilson testified that Metcalf had tried to influence his testimony and an

officer testified that Wilson told him he feared Bono and Metcalf.

Although Wilson at times denied that he feared sexual assault, the record reflects that the

State impeached his testimony. Wilson denied speaking to officers but the State introduced

testimony from a deputy that Wilson told him "Jared" assaulted him and "Jeremy" watched,

Finally, the trial court instructed the jury that "lawyer's statements are not evidence," and that

you must disregard any remark, statement, or argument that is not supported by the evidence."

Bono Clerk's Papers (CP) at 99.

P]rosecuting attorneys will be permitted a reasonable latitude in argumentative

deduction from the evidence presented at trial," State v. Ranicke, 3 Wn, App. 892, 897, 479 P.2d

135 (1970). When the prosecutor's statements regarding sexual assault are viewed in light of the

7
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entire record, they do not rise to the level of prosecutorial misconduct. Here, we hold that the

prosecutor's closing argument was based on logical inferences from the evidence in the record

and, thus, was not improper. Because Wilson failed to show that the challenged argument was

improper, we need not reach the issue of prejudice.

11. JUVENILE ADJUDICATIONS SCORED IN OFFENDER SCORE

At sentencing, Metcalf stipulated to his criminal history. A 1995 burglary,was listed and

was described as an "adult" conviction. It was scored as one point, making Metcalf s offender

score 5. Metcalf now argues that he was 14 years old in 1995. He argues here that the burglary

conviction in 1995 should been scored as one half point because it was a juvenile adjudication.

The State does not argue that Metcalf's sentence is proper. Rather, it first argues that he

stipulated to an erroneous fact and that he cannot raise this error an direct appeal. See In re

Pers. Restraint ofGoodwin, 146 Wn.2d 861, 872, 50 P.3d 618 (2002). Although the State

contends that Metcalf waived this argument,7 the issue is whether Metcalf's argument requires

additional evidence to resolve. If so, Metcalf should raise it in a collateral attack. "[A] personal

restraint petition is the appropriate means of having the reviewing court consider matters outside

the record." State v. McFarland, 127 Wn.2d 322, 338 n.5, 899 P.2d 1251 (1995).

The State also argues that "[flt is impossible to tell from the record on review whether or

not the challenged burglary conviction was a juvenile conviction or whether the

5
Moreover, because Metcalf's and Bono's argument regarding prosecutorial misconduct fails to

meet the requirements for finding the objected-to portions of the closing argument improper, we
need not analyze portions of the argument neither of them objected to. Warren, 165 Wn.2d at
26, 30.

6
The State concedes that Metcalf "will not be precluded from seeking relief by personal restraint

petition." Br. of Rcsp't at 30 n.3.

7
Because the State acknowledges that Metcalf can raise this issue at some point, it is unclear

how the matter has been waived.
8
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offense/sentencing dates were improperly listed in the stipulation or whether some other error.

occurred." Br. of Resp't at 30 n.3. We agree.

It is unclear whether the offender score calculation contains a scrivener's error or a

factual error (the date of the burglary) or a legal error (the offender score). Should Metcalf be

able to produce evidence on his age in 1995, whether the burglary occurred in 1995, and what his

proper offender score should be, then a PRP will allow additional evidence and will allow review

of how the 1995 conviction should be properly scored. McFarland, 127 Wn.2d at 338 n.5.

III. STATEMENT OF ADDITIONAL GROUNDs FOR REVIEW

A. Deadly Weapon

Metcalf s and Bono's SAGs both challenge the deadly weapon enhancement in their

assault on Wilson. Metcalf argues, "In my [p)olice report and in the [h)ospital report the victim

claims he was hit with a bottle .... Half way through trial it comes out that this bottle is plastic

then the weapon changes to a rock. There is no evidence to support a we[alpon at all." Metcalf

SAG at 1. Bono appears to argue that the prosecution changed the weapon to a rock from a

bottle as well.

The information does not identify a specific deadly weapon. The trial court correctly

defined a deadly weapon for the jury as "any weapon, device, instrument, substance or article,

which under the circumstances it is used ... is readily capable of causing death or substantial

bodily injury." Bono CP at 113; see RCW 9A,04.110(6),

Wilson testified that he was hit with two rocks after he exited the truck, one in the back

of the head, causing a skull fracture, and one near his ribs. He also testified that Metcalf

previously hit him with a bottle in the truck. At trial, the defense moved to dismiss the deadly

6
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weapon enhancement. The trial court did not dismiss the enhancement and, in closing, the State

argued that either the bottle or the rocks were deadly weapons.

Whether an object is readily capable of causing substantial bodily harm depends on the

circumstances of its use. State v. Cobb, 22 Wn. App. 221, 223, 589 P.2d 297 (1978).

Circumstances include "t̀he intent and present ability of the user, the degree of force, the part of

the body to which it was applied and the physical injuries inflicted,"' State v. Sorenson, 6 Win.

App. 269, 273, 492 P.2d 233 (1972) (quoting People v. Fisher, 234 Cal. App. 2d 189, 193, 44

Cal. Rptr. 302 (19650. This determination is a question of fact and, thus,*the jury must resolve it.

State v. Carlson, 65 Wn. App. 153, 160, 828 P.2d 30 (1992).

Here, Wilson testified that he was hit with rocks, thrown with sufficient force to cause

him serious injury. These circumstances support the jury's finding that rocks were used as

deadly weapons. Sorenson, 6 Wn. App. at 273. In addition, although Wilson testified that he

was hit with a plastic bottle, the State argued that the jury need not believe that the bottle was

plastic in light of the extensive injuries to Wilson's face. In State v. Pomeroy, 18 Wn. App. 837,

844, 573 P.2d 805 (1977), for example, a glass beer bottle was considered a deadly weapon.

The State's argument in closing was plausible, given Wilson's reluctance to testify and

the documented facial and other injuries he sustained. And in State v. Mines, 163 Wn.2d 387,

392, 179 P.3d 835 (2008), the photographic documentation of the victim's injuries Supported an

assault conviction. Sufficient evidence of use of a deadly weapon exists in this case and we hold

that the matter properly went to the jury to weigh the testimony and determine whether the State

had proven that Bono and Metcalf assaulted Wilson with a deadly weapon.

B. Bono's SAG Issues

Bono raises several additional issues in his SAG.

M
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1. Sufficiency of the Evidence
9

a. Standard of Review

The test for determining the sufficiency of the evidence is whether, after viewing the

evidence in the light most favorable to the State, any rational trier of fact could have found guilt

beyond a reasonable doubt. State v. Green, 94 Wn.2d 216, 221-22, 616 P.2d 628 (1980). In

determining whether evidence supports a jury verdict, we "view the evidence in the light most

favorable to the State." State v. McNeal, 145 Wn.2d 352, 359 -60, 37 P.3d 280 (2002).

Credibility determinations are for the trier of fact and are not subject to review." We "must

defer to the trier of fact on issues of conflicting testimony, credibility of witnesses, and the

persuasiveness of the evidence." State v. Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004).

b. Corpus Delecti

Bono first argues that the State's evidence fails to demonstrate corpus delecti. He argues

that the prosecution must prove that a crime occurred and that the proof of a crime cannot be

based solely on a defendant's incriminating statements.

We do not consider a corpus delecti argument when raised for the first time on appeal.

T]he corpus delecti rule is ajudicially created rule of evidence, not of constitutional

magnitude" and, thus, not reviewable when raised for the first time on appeal. State v. Dodgen,

81 Wn.App. 487,492, 915 P.2d 531 (1996).

8

Bono's claims oferror that relate to matters of.credibility and weight of evidence have no
merit. State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990). We also do not separately
consider assignments of error in a SAG that are already addressed in appellate briefing submitted
by defense counsel and the State.

Bono raised this issue in the trial court, but his counsel did not,

11
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Moreover, a corpus delecti argument is inapplicable in this case because neither

defendant testified or otherwise made incriminating statements used at trial. State v. Aten, 130

Wn,2d 640, 656, 927 P.2d 210 (1996) notes that the corpus delecti rule functions to prohibit

admission of a defendant's confession absent independent prima facie evidence that the crime

was committed, See also Dodgen, 81 Wn. App. at 492. We do not further address the claim.

C. Mens Rea and Actus Reas

Bono argues that the State's evidence was insufficient to prove actus reas and mens rea.

We consider Bono's mens tea and actus reas contentions as assertions that the State failed to

present sufficient evidence of essential elements of the crime charged.

To prove assault in the first degree, the State had to show that (1) Bono or an accomplice

assaulted Wilson, (2) the assault was committed with a deadly weapon or by force likely to

produce great bodily harm, and (3) Bono or an accomplice intended to inflict great bodily harm.

RCW 9A.36-01 I (1)(a). Viewed in the light most favorable to the State, the evidence shows that

Bono was angry at Wilson and had previously threatened to harm him; Metcalf punched Wilson

and struck him with a bottle in the truck; Metcalf threatened Wilson with further harm; as they

exited the truck, Metcalf grabbed Wilson and they both fell; as Wilson was running away from

the truck, he was hit with two rocks; and Bono and Metcalf left Wilson, who they had seriously

injured, in a remote area. This evidence is sufficient to prove all elements of assault in the first

degree. Green, 94 Wn.2d at 221-22.

Bono also argues that there were no allegations that he contributed to Wilson's assault.

12
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The jury instructions allowed for principal or accomplice liability for the assault against

Wilson. The evidence shows that, at a minimum, Bono accompanied Metcalf to Vasquers

house, Wilson did not know Metcalf but knew Bono, Bono drove a truck while Metcalf assaulted

Wilson, and Bono and Metcalf left Wilson in a remote area. Viewed in the light most favorable

to the State, sufficient evidence shows that Bono acted, at the very least, as an accomplice to the

assault against Wilson and, in fact, may have also directly assaulted him when Wilson was hit by

two rocks as be ran from the truck, ,fig., State v. Trout, 125 Wn. App.'403, 413, 105 P.3d 69

2005) (concluding that a jury could find that the defendant "promoted or facilitated" others who

committed an assault).

Bono further argues that "[t]here existed no causal contact to support restitution on behalf

of Mr. Bono." Bono SAG at 23. For the reasons discussed previously demonstrating that

sufficient evidence exists to convict Bono of assault, this claim fails.

2. Alleged Prosecutorial Misconduct

Bono next argues prosecutorial misconduct and malicious prosecution. To obtain a

reversal of a criminal conviction on the around of prosecutorial misconduct, the defendant must

Show the impropriety of that conduct and its prejudicial effect. Stale v. Brown, 132 Wn.2d 529,

561, 940 P,2d 546 (1997). Much of the argument in Bono's SAG focuses on the closing

argument issue raised by counsel and previously resolved. We address only additional

misconduct arguments.

RCW 9A.08.020(3) provides:
A person is an accomplice of another person in the commission of a crime if-

a) With knowledge that it will promote or facilitate the commission of the crime,
he

i) solicits, commands, encourages, or requests such other person to commit it; or
ii) aids or agrees to aid such other person in planning or committing it; or
b) His conduct is expressly declared by law to establish his complicity.

13.
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When Wilson arrived at court, he was wearing leg braces, At the beginning of his

testimony, the prosecutor asked him about his most recent employment, Wilson responded, "I

was doing tree work." Wilson said the reason he was wearing leg braces was that he had fallen

40 feet, "shattered [his] left heel, broke [his] tibia and fibula, and fractured [his] right ankle." RP

at 314.

Bono maintains that the prosecutor deliberately confused the jury by asking Wilson about

his broken legs at trial, when neither Bono nor Metcalf broke Wilson's legs. But the record

shows that the State elicited evidence that Wilson injured his legs while trimming trees. Bono

cannot show prejudice from the State's introductory questioning and his claim'fails. Brown, 132

Wn.2d at 561, 563; see also State v. Cronin, 142 Wn.2d 568, 584, 14 P.3d 752 (2000).

Bono also argues that certain statements in the prosecutor's opening and closing remarks

were "baseless." Bono SAG at 29. But the record supports the prosecutor'sarguments, Further,

prosecuting attorneys will be permitted a reasonable latitude in argumentative deduction from

the evidence presented at trial." Ranicke, 3 Wn. App. at 897.

Bono further makes claims of prosecutorial misconduct related to filing the initial

information, the decision to charge first degree assault, and the prosecutor's failure to offer him a

Plea agreement. These decisions are within the proper exercise of prosecutorial discretion. State

v. Korum, 157 Wn.2d 614, 625, 141 P.3d 13 (2006). "[P]rosecutors are vested with wide

discretion in determining how and when to file criminal charges." State v, Lewis, 115 Wn.2d

294, 299, 797 P.2d 1141 (1990). We give great deference to matters within a prosecutor's

discretion, State v. Pettitt, 93 Wn.2d 288, 294-96,609 P.2d 1364 (1980); State V. Talley, 122

Wn.2d 192, 214-16, 858 P.2d 217 (1993). Furthermore, any plea negotiations are matters

outside the record and cannot be addressed on direct appeal. State v. McFarland, 127 Wn. 2d at

14
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338 n.5. Sufficient evidence supports the charged crimes and we do not find the prosecutor's

charging decisions unreasonable.

Bono additionally -asserts that the prosecutor improperly caused Vasquez to testify about

an unrelated beating. The record shows that the prosecutor questioned Vasquez about why his

attitude towards testifying ha[d] changed from what it was this morning." Vasquez explained

that it was because he had previously "had a beating by two guys . for supposedly being a

snitch." RP at 192. Vasquez, however, emphasized that neither Bono nor Metcalf had hurt him

and that Bono or Metcalf never threatened him. Bono's counsel moved to strike the answer and

the court denied the motion.

Evidence is unfairly prejudicial if it "'is more likely to arouse an emotional response than

a rational decision by the jury. "' Cronin, 142 Wn.2d at 584 (quoting State v. Gould, 58 Wn.

App. 175, 183, 791 P.2d 569 (1990)); ER 402. Even assuming that testimony about an unrelated

beating could be prejudicial, Vasquez took care to divorce Bono and Metcalf from the beating

and it is clear that the trial court did not abuse its discretion in overruling the defense motion to

strike Vasquez's answer. State v. Allen, 57 Wn. App. 134, 143-44, 788 P.2d 1084 (1990).

Bono next claims that the prosecutor bribed'witnesses and committed other misconduct to

force witnesses to testify for the State, such as granting immunity. A prosecutor may grant

immunity to an unwilling witness to assure his testimony at trial, See State v. Bryant, 146 Wn.2d

90, 97, 42 P.3d 1278 (2002). Absent additional evidence, this does not rise to the level of

bribery. McFarland, 127 Wn. 2d at 338 n.5. Moreover, the trial record lacks any evidence of

monetary or other bribes by the State or that the'State arrested material witnesses to intimidate

them or otherwise change their testimony. Consequently, Bono's claims fail,

15
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3. Severance

Bono also contends that he should not have been tried with Metcalf. He asserts that in

2005 or early 2006, he unsuccessfully filed a motion to sever against the advice of his attorney.

Bono further asserts that he was prejudiced by a joint trial for a number of reasons, including

testimony that Metcalf had evaded police at the time of his arrest, that Metcalf had tried to pay

witnesses to change their statements, and that there was no testimony that Bono assaulted

Wilson.

We will not disturb the trial court's decision regarding joinder or severance absent

manifest abuse of discretion. "Washington law disfavors separate.trials." State v. Johnson, 147

Wn. App. 276, 283, 194 P.3d 1009 (2008) (quoting State v. Grisby, 97 Wn.2d 493, 506, 647 P.2d

6 (1982)), review denied, State v. Balaski, 165 Wn.2d 1050 (2009). "Trial courts properly grant

severance motions only if a defendant demonstrates that ajoint trial would be 'so manifestly

prejudicial as to outweigh the concern for judicial economy,"' State v. Johnson, 147 Wn. App,

at 283-84 (quoting State v. Hoffman, 116 Wn.2d 51, 74, 804 P.2d 577 (1991)).

Here, neither Bono nor Metcalf testified. Consequently, the trial court was not faced with

the situation in which one defendant sought to blame the other or where defendants presented

mutually antagonistic defenses. Johnson, 147 Wn. App, at 284.'Moreover, trial testimony

makes clear that it was Metcalf, not Bono, who evaded police and contacted witnesses. Finally,

as discussed previously, sufficient evidence exists to show Bono assaulted Wilson or was an

accomplice to the assault. Bono's arguments of improper joinder fail.

Bono next argues that testimony by Vasquez that Metcalf told him he was not involved in

the assault constituted a Bruton v, United States, 391 U.S. 123, 88 S. Ct. 1620 (1968) error and

necessitated separate trials. Bono's counsel argued that use of statements by Metcalf that could

In
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implicate Bono required a limiting instruction if the State introduced Vasquez's testimony about

Metcalf s attempts to change Vasquez's testimony and requested exclusion of "any reference to

any of those phone conversations with regard to Mr. Bono." RP at 35. The State did not object

to Bono's request.

Under Bruton, a criminal defendant may be entitled to severance if (1) his codefendant

implicates him in a confession, (2) the confession is introduced into evidence without sufficient

redaction, and (3) the defendant who confessed does not testify and is, therefore, not subject to

cross-examination. 391 U.S. at 135 -37. Vasquez testified that Metcalf told him that he did not

commit the assault. Vasquez did not testify that Metcalf said Bono committed the crime against

Wilson. The record lacks any testimony that Metcalf mentioned Bono during his conversations

with Vasquez. Further, Vasquez's statement, made at Metcalf s request, implicates an unknown

third party, not Bono. Vasquez also testified that Bono never threatened him. Finally, Metcalf

did not confess and implicate Bono nor did any testimony suggest that Metcalf implicated Bono

by word or action. Consequently, the trial court did not abuse its discretion in refusing to sever

Bono and Metcalf s trial. State v. Lane, 56 Wn, App. 286, 298, 786 P.2d 277 (1989).

4. Evidentiary Issues

Bono asserts that Vasquez's statement regarding Bono's threat to kilt Wilson if he slept,

with his sister was hearsay," that it was unduly prejudicial, and that the trial court abused its

discretion in admitting it. Bono's counsel moved to exclude any statement by Wilson

speculating about why the beating occurred. The State offered the statement to show motive. it

I I

Because he did not raise the hearsay objection at trial, the court need not address it for the first
time on appeal. State v. Wixon, 30 Wn. App. 63, 78, 631 P.2d 1033 (1481); RAP 2.5(a). In any
event, a statement is not hearsay when it is offered against a party and is his own statement. ER
801 (d)(2)(i).

17
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reasoned that Wilson would testify that he was threatened approximately two weeks before the

beating, that the statement was relevant to demonstrate motive for the assault, and that the

relevance of the statement outweighed its prejudice. - The court adopted the State's argument and

denied the defense request.

We review a decision to admit or exclude evidence for abuse of discretion. State v.

DeVincentis, 150 Wn.2d 11, 17, 74 P.3d 119 (2003). A trial court abuses its discretion when its

decision is manifestly unreasonable or based on untenable grounds. State ex rel. Carroll V.

Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).

Under ER 404(b), evidence of past crimes, conduct or acts can be admitted to show

proofof motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident." In determining whether evidence of prior misconduct is admissible under

ER 404(b), the trial court must identify the purpose for introducing the evidence, determine

whether the evidence is relevant to prove the charged crime, and weigh the probative value

against its prejudicial effect. State v, Foxhoven, 161 Wn.2d 168, 175, 163 P.3d 786 (2007).

Evidence is relevant if it has "any tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or less probable than it would be

without the evidence." ER 401.

The trial court concluded that Bono's threat was highly relevant to and probative on the

issue of motive. As the State argued, "[1]t'sobviously highly probative because of the nature of

the assault. It was a very serious assault," RP at 89. Moreover, The threat occurred only two

weeks before the beating. Consequently, we conclude the trial court did not abuse its discretion

in allowing the testimony. DeVincentis, 150 Wn.2d at 17.

18
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Bone also argues that photographs of Wilson's injuries were prejudicial and should have

been either in black and white or not used at all. Photographs of victim injuries are relevant. See

State v. Finch, 137 Wn.2d 792, 812-13, 975 P.2d 967 (1999). The decision of whether to admit

photographs lies within the trial court's sound discretion. State v. Lord, 117 Wn.2d 8291, 870,

822 P.2d 177 (1991). Here, a medical witness testified about the circumstances under which he

took the pictures. Moreover, neither defense counsel objected to the State's use of the

photographs at trial. The failure to object to the admission and use of an exhibit precludes

appellate review. State v, ONeiII, 91 Wn. App. 978, 993, 967 P.2d 985 (1998). Even assuming

we should address this unobjected-to admission of photographs, we find no abuse of discretion.

Lord, 117 Wn.2d at 970.

We affirm Bono and Metcalf s convictions for first degree assault with a deadly weapon

and do not reach Metcalf s sentencing issue, noting that the matter may be property developed in

a PRP, provided Metcalf can produce evidence to support his assertion.

A majority of the panel having determined that this opinion will not he printed in the

Washington Appellate Reports but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered.

VAN DEU.
We concur:

HOUGHTO J.

HUNT, J.

1%11
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INSTRUCTION NO. I

It is your duty to decide the facts in this case based upon the evidence presented to you

during this trial. It also is your duty to accept the law from my instructions, regardless of what

you personally believe the law is or what you personally think it should be. You must apply the

law from my instructions to the facts that you decide have been proved, and in this way decide

the case,

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence

that the charge is true. Your decisions as jurors must be made solely upon the evidence presented

EMz--1HM7MMM=i

The evidence that you are to consider during your deliberations consists of the testimony

that you have heard from witnesses and the exhibits that I have admitted during the trial. If

evidence was not admitted or was stricken from the record, then you are not to consider it in

reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they do not

go with you to the jury room during your deliberations unless they have been admitted into

evidence. The exhibits that have been admitted will be available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be concerned

during your deliberations about the reasons for my rulings on the evidence. If t have ruled that

any evidence is inadmissible, or if I have asked you to disregard any evidence, then you must not

discuss that evidence during your deliberations or consider it in reaching your verdict.

In order to decide whether any proposition has been proved, you must consider all of the

evidence that I have admitted that relates to the proposition. Each party is entitled to the benefit

of all of the evidence, whether or not that party introduced it.
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You are the sole judges of the credibility of each witness. You are also the sole judges of

the value or weight to be given to the testimony of each witness. In considering a witness's

testimony, you may consider these things: the opportunity of the witness to observe or know the

things he or she testifies about; the ability of the witness to observe accurately; the quality of a

witness's memory while testifying; the manner of the witness while testifying; any personal

interest that the witness might have in the outcome or the issues; any bias or prejudice that the

witness may have shown; the reasonableness of the witness's statements in the context of all of

the other evidence; and any other factors that affect your evaluation or belief of a witness or your

evaluation of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you understand the

evidence and apply the law. It is important, however, for you to remember that the lawyers'

statements are not evidence. The evidence is the testimony and the exhibits. The law is contained

in my instructions to you. You must disregard any remark, statement, or argument that is not

supported by the evidence or the law in my instructions.

You may have heard objections made by the lawyers during trial. Each party has the right

to object to questions asked by another lawyer, and may have a duty to do so. These objections

should not influence you. Do not make any assumptions or draw any conclusions based on a

lawyer's objections.

Our state constitution prohibits a trial judge from making a comment on the evidence. It

would be improper for me to express, by words or conduct, my personal opinion about the value

of testimony or other evidence. I have not intentionally done this. If it appeared to you that I have

indicated my personal opinion in any way, either during trial or in giving these instructions, you

must disregard this entirely.
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You have nothing whatever to do with any punishment that may be imposed in case of a

violation of the law. You may not consider the fact that punishment may follow conviction

except insofar as it may tend to make you careful.

The order of these instructions has no significance as to their relative importance. They

are all important. In closing arguments, the lawyers may properly discuss specific instructions.

During your deliberations, you must consider the instructions as a whole.

As jurors, you are officers of this court. You must not let your emotions overcome your

rational thought process. You must reach your decision based on the facts proved to you and on

the law given to you, not on sympathy, prejudice, or personal preference. To assure that all

parties receive a fair trial, you must act impartially with an earnest desire to reach a proper

verdict.

WPIC 1.012
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INSTRUCT ION NO. 2-

Evidence may be either direct or circumstantial. Direct evidence is that given by a

witness who testifies concerning facts that he or she has directly observed or perceived through

the senses. Circumstantial evidence is evidence of facts or circumstances from which the

existence or nonexistence of other facts may be reasonably inferred from common experience.

The law makes no distinction between the weight to be given to either direct or circumstantial

evidence. One is not necessarily more or less valuable than the other.

WRIC 5.01
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INSTRUCTION NO.

Each defendant has entered a plea of not guilty. That plea puts in issue every element of

each crime charged. The State is the plaintiff and has the burden of proving each element of each

crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable

doubt exists as to these elements.

A defendant is presumed innocent. This presumption continues throughout the entire trial

unless during your deliberations you find it has been overcome by the evidence beyond a

reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or

lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully,

fairly, and carefully considering all of the evidence or lack of evidence. If, from such

consideration, you have an abiding belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.

WPIC 4.01
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INSTRUCTION NO.

A witness who has special training, education or experience in a particular science,

profession or calling, may be allowed to express an opinion in addition to giving testimony as to

facts. You are not bound, however, by such an opinion. In determining the credibility and

weight to be given such opinion evidence, you may consider, among other things, the education,

training, experience, knowledge and ability of that witness, the reasons given for the opinion, the

sources of the witness' information, together with the factors already given you for evaluating the

testimony of any other witness.

W PIC 6.51
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MSTRUCTION NO. 5

A separate crime is charged against each defendant. The charges have been joined for

trial. You must consider and decide the case of each defendant separately. Your verdict as to

one defendant should not control your verdict as to any other defendant.

All of the instructions apply to each defendant unless a specific instruction states that it

applies only to a specific defendant.

WPIC 102
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INSTRUCTION NO.

A person is guilty of a crime if it is committed by the conduct of another person for

which he or she is legally accountable. A person is legally accountable for the conduct of

another person when he or she is an accomplice of such other person in the commission of the

crime.

A person is an accomplice in the commission of a crime if, with knowledge that it will

promote or facilitate the commission of the crime, he or she either:

1) solicits, commands, encourages, or requests another person to commit the crime; or

2) aids or agrees to aid another person in planning or committing the crime.

The word "aid" means all assistance whether given by words, acts, encouragement,

support, or presence. A person who is present at the scene and ready to assist by his or her

presence is aiding in the commission of the crime. However, more than mere presence and

knowledge of the criminal activity of another must be shown to establish that a person present is

an accomplice.

RCW 9A.08.020. WPIC 10.51 (Modified)
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INSTRUCTION NO. 7

The defendant is not compelled to testify, and the fact that the defendant has not testified

cannot be used to infer guilt or prejudice him in any way.

WPIC 6.31
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INSTRUCTION NO.

A person commits the crime of assault in the first degree when, with intent to inflict great

bodily harm, he or she assaults another with any deadly weapon or by any force or means likely

to produce great bodily harm or death.

WPIC 35.01
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INSTRUCT(ON NO,

A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result, which constitutes a crime.

WPIC 10,01
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INSTRUCTION NO. 10

Great bodily harm means bodily injury that creates a probability of death, or which

causes significant serious permanent disfigurement, or that causes a significant permanent loss or

impairment of the function of any bodily part or organ.

WPIC 2.04
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INSTRUCTION NO. I (_

An assault is an intentional touching or striking or cutting of another person that is

harmful or offensive. A touching or striking or cutting is offensive, if the touching or striking or

cutting would offend an ordinary person who is not - unduly sensitive.

WPIC 35.50
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INSTRUCTION NO. - Ll—,
Deadly weapon means any weapon, device, instrument, substance or article, which under

the circumstances in which it is used, attempted to be used, or threatened to be used, is readily

capable of causing death or substantial bodily injury.

WPIC A.64
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INSTRUCTION NO. 13

To convict the defendant Jared Nathaniel Metcalf of the crime of assault in the first

degree as charged in Count 1, each of the following elements of the crime must be proved beyond

a reasonable doubt:

1) That on or about 12' day of October, 2005, the defendant or an accomplice assaulted

Garrett Wilson;

2) That the assault was committed with a deadly weapon or by a force or means likely to

produce great bodily harm or death;

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will he your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 35.02
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INSTRUCTION NO. A1.1—
To convict the defendant Jeremy James Bono of the crime of assault in the first degree as

charged in Count 1, each of the following elements of the crime must be proved beyond a

reasonable doubt:

1) That on or about 12 day ofOctober, 2005, the defendant or an accomplice assaulted

Garrett Wilson;

2) That the assault was committed with a deadly weapon or by a force or means likely to

produce great bodily harm or death;

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict ofguilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 35.02
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INSTRUCTION NO. J,—

As jurors, you have a duty to discuss the case with one another and to deliberate in an

effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after

you consider the evidence impartially with your fellow jurors. During your deliberations, you

should not hesitate to re-examine your own views and to change your opinion based upon further

review of the evidence and these instructions. You should not, however, surrender your honest

belief about the value or significance ofevidence solely because of the opinions of your fellow

jurors. Nor should you change your mind just for the purpose of reaching a verdict.

WPIC 1.04
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INSTRUCTION NO, ) L
When you begin deliberating, you should first select a presiding juror. The presiding

juror's duty is to see that you discuss the issues in this case in an orderly and reasonable manner,

that you discuss each issue submitted for your decision fully and fairly, and that each one of you

has a chance to be heard on every question before you.

During your deliberations, you may discuss any notes that you have taken during the trial,

if you wish. You have been allowed to take notes to assist you in remembering clearly, not to

substitute for your memory or the memories or notes of other jurors. Do not assume, however,

that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in this

case. Testimony will rarely, if ever, be repeated for you during your deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to ask the court

a legal or procedural question that you have been unable to answer, write the question out simply

and clearly. In your question, do not state how the jury has voted. The presiding juror should sign

and date the question and give it to the bailiff I will confer with the lawyers to determine what

response, if any, can be given.

You will be given the exhibits admitted in evidence, these instructions, and two verdict

forms for recording your verdicts. Some exhibits and visual aids may have been used in court but

will not go with you to the jury room. The exhibits that have been admitted into evidence will be

available to you in the jury room.

You must fill in the blank provided in each verdict form the words "not guilty" or the

word "guilty", according to the decision you reach.
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Because this is a criminal case, each of you must agree for you to return a verdict. When

all of you have so agreed, fill in the verdict forms to express your decision. The presiding juror

must sign the verdict forms and notify the bailiff. The bailiff will bring you into court to declare

your verdict.

WPIC 151,00
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INSTRUCTION NO. 1'7-

For purposes of a special verdict the State must prove beyond a reasonable doubt that the

defendant or an accomplice was armed with a deadly weapon at the time of the commission of

the crime in Count I. The State must also prove beyond a reasonable doubt that there is a

connection between the deadly weapon and the defendant or an accomplice, and between the

deadly weapon and the crime.

A person is armed with a deadly weapon if, at the time of the commission of the crime,

the deadly weapon is easily accessible for offensive or defensive purposes. If one participant in

a crime is armed with a deadly weapon all accomplices are deemed to be so armed, even if only

one deadly weapon is involved.

A deadly weapon is an implement or instrument, which has the capacity to inflict death

and from the manner in which it is used, is likely to produce or may easily and readily produce

death. The following instruments are examples of deadly weapons: blackjack, sling shot, billy,

sand club, sandbag, metal knuckles, any dirk, dagger, any knife having a blade longer than three

inches, any razor with an unguarded blade, and any metal pipe or bar used or intended to be used

as a club, any explosive, and any weapon containing poisonous or injurious gas.

WPIC 2.07; atate t, 28712-911, 2004 Lexis Wash. App. 33; 51gLe Zy-J&L _$ cherin, 147 W11.2d
562, 574,55 P3 632 (2002); State V. Vafdobinos, 122 Wn.2d 270, 282, 858 PId (1993)
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

JEREMY JAMES BONO,

CAUSE NO. 05-1-05264-5

VERDICT FORM A

Defendant.

We, the jury, find the defendant

crime ofassault in the first degree as charged in Count 1.

Not Guilty or Guilty) of the

WPIC 190,D)
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, I CAUSE NO. 05-1-05263-7
VS.

JARED NATHANIEL METCALF, VERDICT FORTM A

We, the jury, find the defendant

crime of assault in the first degree as charged in Count I.

Not Guilty or Guilty) of the

PRESIDING JUROR

WPIC 180,01
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, I CAUSE NO. 05-1-05264-5
VS.

JEREMY JAMES BONO, SPECIAL VERDICT FORM

Defendant.

We, the jury, return a special verdict by answering as follows:

Was the defendant Jeremy James Bono armed with a deadly weapon at the time of the

commission of the crime?

ANSWER: ( Yes or No).

PRESIDING JUROR

WPIC MAI
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, I CAUSE NO. 05.1-05263-7

vs.

JARED NATHANIEL METCALF, SPECIAL VERDICT FORM

Defendant.

We, the jury, return a special verdict by answering as follows:

Was the defendant Jared Nathaniel Metcalf armed with a deadly weapon at the time of the

commission of the crime?

ANSWER: ( Yes or No).

PRESIDING JUROR

WPIC 190,01
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INSTRUCTION NO. I L
If you are not satisfied beyond a reasonable doubt that the defendant is guilty of assault in

the first degree, the defendant may be found guilty of any lesser crime, the commission of which

is necessarily included in the crime charged, if the evidence is sufficient to establish the

defendant's guilt of such lesser crime beyond a reasonable doubt.

The crime ofassault in the first degree necessarily includes the lesser crime of assault in

the second degree.

When a crime has been proven against a person and there exists a reasonable doubt as to

which of two or more degrees that person is guilty, he or she shall be convicted only of the

lowest degree.

ppic-- //
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III
INSTRUCTION NO. ( I

A person commits the crime of assault in the second degree when under circumstances

not amounting to assault in the first degree he or she intentionally assaults another and thereby

recklessly inflicts substantial bodily harm or assaults another with a deadly weapon.

WPIC35.10
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INSTRUCTION NO, 7,0

A person is reckless or acts recklessly when he or she knows of and disregards a

substantial risk that a wrongful act may occur and the disregard of such substantial risk is a gross

deviation from conduct that a reasonable person would exercise in the same situation.

Recklessness also is established if a person acts intentionally.

WPIC 10.03
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INSTRUCTION NO.

Substantial bodily harm means bodily injury that involves a temporary but substantial

disfigurement, or that causes a temporary but substantial loss or impairment of the function of

any bodily part or organ, or that causes a fracture ofany bodily part.

WPIC 103,01
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INSTRUCTION NO. ?Z-

To convict the defendant Jared Nathaniel Metcalf of the lesser included crime of assault

in the second degree as charged in Count 1, each of the following elements of the crime must be

proved beyond a reasonable doubt.

1) That on or about the 12' day of October, 2005, the defendant or an accomplice:

a) intentionally assaulted Garret Wilson and thereby recklessly inflicted substantial

bodily harm; or

b) assaulted Garrett Wilson with a deadly weapon; and

2) That the acts occurred in the State of Washington.

If you find from the evidence that element (2) and either element (1)(a) or (1)(b) have

been proved beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

Elements (1)(a) and (1)(b) are alternatives and only one need be proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 35,12
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INSTRUCTION NO. V
1

J1

To convict the defendant Jeremy James Bono of the lesser included crime of assault in

the second degree as charged in Count 1, each of the following elements of the crime must be

proved beyond a reasonable doubt:

1) That on or about the 12' day of October, 2005, the defendant or an accomplice:

a) intentionally assaulted Garrett Wilson and thereby recklessly inflicted substantial

bodily harm; or

b) assaulted Garrett Wilson with a deadly weapon; and

2) That the acts occurred in the State of Washington.

If you find from the evidence that element (2) and either clement (1)(a) or (1)(b) have

been proved beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

Elements (1)(a) and (1)(b) are alternatives and only one need be proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 35112
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INSTRUCTION NO, Z

When you begin deliberating, you should first select a presiding juror. The presiding

juror's duty is to see that you discuss the issues in this case in an orderly and reasonable manner,

that you discuss each issue submitted for your decision fully and fairly, and that each one of you

has a chance to be heard on every question before you.

During your deliberations, you may discuss any notes that you have taken during the trial,

if you wish. You have been allowed to take notes to assist you in remembering clearly, not to

substitute for your memory or the memories or notes of otherjurors. Do not assume, however,

that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in this

case. Testimony wilt rarely, if ever, be repeated for you during your deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to ask the court

a legal or procedural question that you have been unable to answer, write the question out simply

and clearly. In your question, do not state how the jury has voted, The presiding juror should sip

and date the question and give it to the bailiff. I will confer with the lawyers to determine what

response, if any, can be given.

You will be given the exhibits admitted in evidence, these instructions, and two verdict

forms, A and A -1 for each defendant. Some exhibits and visual aids may have been used in court

but will not go with you to the jury room. The exhibits that have been admitted into evidence

wi l l be available to you in the jury room.

When completing the verdict forms, you will first consider the crime of assault in the first

degree as charged in Count I. If you unanimously agree on a verdict, you must fill in the blank
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provided in verdict form A the words "not guilty" or the word "guilty," according to the decision

you reach. If you cannot agree on a verdict, do not fill in the blank provided in Verdict Form A.

If you find the defendant guilty on verdict form A, do not use verdict form A-1. Ifyou

find the defendant not guilty of the crime of assault in the first degree, or if after full and careful

consideration of the evidence you cannot agree on that crime, you will consider the lesser crime

of assault in the second degree. If you unanimously agree on a verdict, you must fill in the blank

provided in verdict form A -1 the words "not guilty" or the word "guilty", according to the

decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in Verdict

Because this is a criminal case, each of you must agree for you to return a verdict. When

all of you have so agreed, fill in the proper form of verdict or verdicts to express your decision.

The presiding juror must sign the verdict forms and notify the bailiff, The bailiff will bring you

into court to declare your verdict.

WPIC 155.00
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

JARED NATHANIEL METCALF,

Defondant,

CAUSE NO. 05-1-05263-7

VERDICT FORM A-1

We, the jury, having found the defendant not guilty of the crime of assault in the first degree as

charged, or being unable to unanimously agree as to that charge, find the defendant

second degree.

Not Guilty or Guilty) of the lesser included crime of assault in the

WPIC 190.05
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, CAUSE NO. 05-1-05264-5

VS.

JEREMY JAMES BONO, VERDICT FORM A-1

Defendant.

We, the jury, having found the defendant Jeremy James Bono not guilty of the crime of assault in

the first degree as charged, or being unable to unanimously agree as to that charge, find the defendant

second degree.

Not Guilty or Guilty) of the lesser included crime of assault in the

PRESIDING JUROR

WPIC 180.05
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INSTRUCTION NO.

It is your duty to decide the facts in this case based upon the evidence presented to you

during this trial. It also is your duty to accept the law from my instructions, regardless of what

you personally believe the law is or what you personally think it should be. You must apply the

law from my instructions to the facts that you decide have been proved, and in this way decide

the case.

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence

that the charge is true. Your decisions as jurors must be made solely upon the evidence presented

during these proceedings.

The evidence that you are to consider during your deliberations consists of the testimony

that you have heard from witnesses and the exhibits that I have admitted during the trial. If

evidence was not admitted or was stricken from the record, then you are not to consider it in

reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they do not

go with you to the jury room during your deliberations unless they have been admitted into

evidence. The exhibits that have been admitted will be available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be concerned

during your deliberations about the reasons for my rulings on the evidence. If I have ruled that

any evidence is inadmissible, or if I have asked you to disregard any evidence, then you must not

discuss that evidence during your deliberations or consider it in reaching your verdict.

In order to decide whether any proposition has been proved, you must consider all of the

evidence that I have admitted that relates to the proposition. Each party is entitled to the benefit

of all of the evidence, whether or not that party introduced it.
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You are the sole judges of the credibility of each witness. You are also the sole judges of

the value or weight to be given to the testimony of each witness. In considering a witness's

testimony, you may consider these things: the opportunity of the witness to observe or know the

things he or she testifies about; the ability of the witness to observe accurately; the quality of a

witness's memory while testifying; the manner of the witness while testifying; any personal

interest that the witness might have in the outcome or the issues; any bias or prejudice that the

witness may have shown; the reasonableness of the witness's statements in the context of all of

the other evidence; and any other factors that affect your evaluation or belief of a witness or your

evaluation ofhis or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you understand the

evidence and apply the law. It is important, however, for you to remember that the lawyers'

statements are not evidence. The evidence is the testimony and the exhibits. The law is contained

in my instructions to you. You must disregard any remark, statement, or argument that is not

supported by the evidence or the law in my instructions.

You may have heard objections made by the lawyers during trial. Each party has the right

to object to questions asked by another lawyer, and may have a duty to do so. These objections

should not influence you. Do not make any assumptions or draw any conclusions based on a

lawyer's objections.

Our state constitution prohibits a trial judge from making a comment on the evidence. It

would be improper for me to express, by words or conduct my personal opinion about the value

of testimony or other evidence. I have not intentionally done this. If it appeared to you that I have

indicated my personal opinion in any way, either during trial or in giving these instructions, you

must disregard this entirely.
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You have nothing whatever to do with any punishment that may be imposed in case of a

violation of the law, You may not consider the fact that punishment may follow conviction

except insofar as it may tend to make you careful,

The order of these instructions has no significance as to their relative importance. They

are all important. In closing arguments, the lawyers may properly discuss specific instructions.

During your deliberations, you must consider the instructions as a whole.

As jurors, you are officers of this court You must not let your emotions overcome your

rational thought process. You must reach your decision based on the facts proved to you and on

the law given to you, not on sympathy, prejudice, or personal preference. To assure that all

parties receive a fair trial, you must act impartially with an earnest desire to reach a proper

verdict.
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INSTRUCTION NO.

Evidence may be either direct or circumstantial. Direct evidence is that given by a

witness who testifies concerning facts that he or she has directly observed or perceived through

the senses. Circumstantial evidence is evidence of facts or circumstances from which the

existence or nonexistence ofother facts may be reasonably inferred from common experience.

The law makes no distinction between the weight to be given to either direct or circumstantial

evidence. One is not necessarily more or less valuable than the other.
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INSTRUCTION NO. _3
Evidence has been introduced in this case on the subject of statements alleged to have

been made by Garrett Wilson to Deputy Jason Conner on June 6, 2006, for the limited purpose of

impeachment. You must not consider this evidence for any other purpose,
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INSTRUCTION NO. )

Each defendant has entered a plea ofnot guilty. That plea puts in issue every element of

each crime charged. The State is the plaintiff and has the burden ofproving each element of each

crime beyond a reasonable doubt. The defendant has no burden ofproving that a reasonable

doubt exists as to these elements.

A defendant is presumed innocent. This presumption continues throughout the entire trial

unless during your deliberations you find it has been overcome by the evidence beyond a

reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or

lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully,

fairly, and carefully considering all of the evidence or lack ofevidence. If, from such

consideration, you have an abiding belief in the truth of the charge, you are satisfied beyond a

reasonable doubt,
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INSTRUCTION NO,

A witness who has special training, education or experience in a particular science,

profession or calling, may be allowed to express an opinion in addition to giving testimony as to

facts. You are not bound, however, by such an opinion. In determining the credibility and

weight to be given such opinion evidence, you may consider, among other things, the education,

training, experience, knowledge and ability of that witness, the reasons given for the opinion, the

sources of the witness' information, together with the factors already given you for evaluating the

testimony of any other witness.
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INSTRUCTION NO. _L
A separate crime is charged against each defendant. The charges have been joined for

trial. You must consider and decide the cast of each defendant separately- Your verdict as to

one defendant should not control your verdict as to any other defendant.

All of the instructions apply to each defendant unless a specific instruction states that it

applies only to a specific defendant.
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INSTRUCTION NO, - E
A person is guilty of a crime if it is committed by the conduct of another person for

which he or she is legally accountable. A person is legally accountable for the conduct of

another person when he or she is an accomplice of such other person in the commission of the

crime.

A person is an accomplice in the commission of a crime if, with knowledge that it will

promote or facilitate the commission of the crime, he or she either:

1) solicits, commands, encourages, or requests another person to commit the crime; or

2) aids or agrees to aid another person in planning or committing the crime.

The word "aid" means all assistance whether given by words, acts, encouragement,

support, or presence. A person who is present at the scene and ready to assist by his or her

presence is aiding in the commission of the crime. However, more than mere presence and

knowledge of the criminal activity of another must be shown to establish that a person present is

an accomplice.
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INSTRUCTION NO, _I
The defendant is not compelled to testify, and the fact that the defendant has not testified

cannot be used to infer guilt or prejudice him in any way.
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iNmucnON NO. 1
A person commits the crime of assault in the first degree when, with intent to inflict great

bodily harm, he or she assaults another with any deadly weapon or by any force or means likely

to produce great bodily harm or death.
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INSTRUCTION NO. J0
A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result, which constitutes a crime.
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INSTRUCTION NO,

No act committed by a person while in a state of voluntary intoxication is less criminal by

reason of that condition. However, evidence of intoxication may be considered in determining

whether the defendant acted with intent.
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INSTRUCTION NO, a
Great bodily harm means bodily injury that creates a probability of death, or which

causes significant serious permanent disfigurement, or that causes a significant permanent loss or

impairment of the function of any bodily part or organ.
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INSTRUCTION NO. /

An assault is an intentional touching or striking or cutting of another person that is

harmful or offensive. A touching or striking or cutting is offensive, if the touching or striking or

cutting would offend an ordinary person who is not unduly sensitive.
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INSTRUCTION NO.

Deadly weapon means any weapon, device, instrument, substance or article, which under

the circumstances in which it is used, attempted to be used, or threatened to be used, is readily

capable of causing death or substantial bodily injury.
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INSTRUCTION NO.

To convict the defendant Jared Nathaniel Metcalf of the crime of assault in the first

degree as chirged in Count I, each of the following elements of the crime must be proved beyond

a reasonable doubt:

1) That on or about 12 day of October, 2005, the defendant or an accomplice assaulted

Garrett Wilson;

2) That the assault was committed with a deadly weapon or by a force or means likely to

produce great bodily harm or death;

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO, ),

To convict the defendant Jeremy James Bono of the crime of assault in the first degree as

charged in Count 1, each of the following elements of the crime must be proved beyond a

reasonable doubt:

1) That on or about 12 day of October, 2005, the defendant or an accomplice assaulted

Garrett Wilson;

2) That the assault was committed with a deadly weapon or by a force or means likely to

produce great bodily harm or death;

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. n
If you are not satisfied beyond a reasonable doubt that the defendant is guilty of assault in

the first degree, the defendant may be found guilty of any lesser crime, the commission of which

is necessarily included in the crime charged, if the evidence is sufficient to establish the

defendanVs guilt of such lesser crime beyond a reasonable doubt.

The crime ofassault in the first degree necessarily includes the lesser crime of assault in

the second degree.

When a crime has been proven against a person and there exists a reasonable doubt as to

which of two or more degrees that person is guilty, he or she shall be convicted only of the

lowest degree.
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IV
INKRUCTION NO. I

7 -

A person commits the crime of assault in the second degree when under circumstances

not amounting to assault in the first degree he or she intentionally assaults another and thereby

recklessly inflicts substantial bodily harm or assaults another with a deadly weapon.
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INSTRUCTION NO. jj
A person is reckless or acts recklessly when he or she knows of and disregards a

substantial risk that a wrongful act may occur and the disregard of such substantial risk is a gross

deviation from conduct that a reasonable person would exercise in the same situation.

Recklessness also is established if a person acts intentionally.
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INSTRUCTION NO.

Substantial bodily harm means bodily injury that involves a temporary but substantial

disfigurement, or that causes a temporary but substantial loss or impairment of the function of

any bodily part or organ, or that causes a fracture of any bodily part.
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INSTRUCTION NO.

To convict the defendant Jared Nathaniel Metcalfof the lesser included crime of assault

in the second degree as charged in Count I, each of the following elements of the crime must be

proved beyond a reasonable doubt:

1) That on or about the 12"' day of October, 2005, the defendant or an accomplice:

a) intentionally assaulted Garret Wilson and thereby recklessly inflicted substantial

bodily harm; or

b) assaulted Garrett Wilson with a deadly weapon; and

2) That the acts occurred in the State of Washington.

If you find from the evidence that element (2) and either element (1)(a) or (1)(b) have

been proved beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

Elements (1)(a) and (1)(b) are alternatives and only one need be proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. ' ; nt 

To convict the defendant Jeremy James Bono of the lesser included crime of assault in

the second degree as charged in Count 1, each of the following elements of the crime must be

proved beyond a reasonable doubt:

1) That on or about the 12 day of October, 2005, the defendant or an accomplice:

a) intentionally assaulted Garrett Wilson and thereby recklessly inflicted substantial

bodily harm; or

b) assaulted Garrett Wilson with a deadly weapon; and

2) That the acts occurred in the State ofWashington.

Ifyou find from the evidence that element (2) and either element (1)(a) or (1)(b) have

been proved beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

Elements (1)(a) and (1)(b) are alternatives and only one need be proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict ofnot guilty.
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INSTRUCTION NO, L? 5
As jurors, you have a duty to discuss the case with one another and to deliberate in an

effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after

you consider the evidence impartially with your fellow jurors. During your deliberations, you

should not hesitate to re-examine your own views and to change your opinion based upon further

review of the evidence and these instructions. You should not, however, surrender your honest

beliefabout the value or significance of evidence solely because of the opinions of your fellow

jurors. Nor should you change your mind just for the purpose of reaching a verdict.
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INSTRUCTION NO, C
11

When you begin deliberating, you should first select a presiding juror. The presiding

juror's duty is to see that you discuss the issues in this case in an orderly and reasonable manner,

that you discuss each issue submitted for your decision fully and fairly, and that each one of you

has a chance to be heard on every question before you.

During your deliberations, you may discuss any notes that you have taken during the trial,

if you wish. You have been allowed to take notes to assist you in remembering clearly, not to

substitute for your memory or the memories or notes of other jurors. Do not assume, however,

that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in this

case. Testimony will rarely, ifever, be repeated for you during your deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to ask the court

a legal or procedural question that you have been unable to answer, write the question out simply

and clearly. In your question, do not state how the jury has voted. The presiding juror should sign

and date the question and give it to the bailiff, I will confer with the lawyers to determine what

response, if any, can be given.

You will be given the exhibits admitted in evidence, these instructions, and two verdict

forms, A and A-1 for each defendant. Some exhibits and visual aids may have been used in court

but will not go with you to the jury room. The exhibits that have been admitted into evidence

will be available to you in the jury room.

When completing the verdict forms, you will first consider the crime of assault in the first

degree as charged in Count 1. If you unanimously agree on a verdict, you must fill in the blank
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provided in verdict form A the words "not guilty" or the word "guilty," according to the decision

you reach. If you cannot agree on a verdict, do not fill in the blank provided in Verdict Form A.

If you find the defendant guilty on verdict form A, do not use verdict form A-1. If you

find the defendant not guilty of the crime of assault in the first degree, or if after full and careful

consideration of the evidence you cannot agree on that crime, you will consider the lesser crime

of assault in the second degree. If you unanimously agree on a verdict, you must fill in the blank

provided in verdict form A -1 the words "not guilty" or the word "guilty", according to the

decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in Verdict

I

Because this is a criminal case, each of you must agree for you to return a verdict. When

all ofyou have so agreed, fill in the proper form of verdict or verdicts to express your decision.

The presiding juror must sign the verdict forms and notify the bailiff. The bailiff will bring you

into court to declare your verdict.
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INSTRUCTION NO. /'

For purposes of a special verdict the State must prove beyond a reasonable doubt that the

defendant or an accomplice was armed with a deadly weapon at the time of the commission of

the crime in Count I. The State must also prove beyond a reasonable doubt that there is a

connection between the deadly weapon and the defendant or an accomplice, and between the

deadly weapon and the crime.

A person is armed with a deadly weapon if, at the time of the commission of the crime,

the deadly weapon is easily accessible for offensive or defensive purposes. If one participant in

a crime is armed with a deadly weapon all accomplices are deemed to be so armed, even if only

one deadly weapon is involved.

A deadly weapon is an implement or instrument, which has the capacity to inflict death

and from the manner in which it is used, is likely to produce or may easily and readily produce

death. The following instruments are examples of deadly weapons: blackjack, sling shot, billy,

sand club, sandbag, metal knuckles, any dirk, dagger, any knife having a blade longer than three

inches, any razor with an unguarded blade, and any metal pipe or bar used or intended to be used

as a club, any explosive, and any weapon containing poisonous or injurious gas.



Case Number: 05-1-05264-5 Date: September 16, 2011
SeriallID: 738BFI8I-F20E-6452-DE63193D7CB63522

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: 1, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document
SerialID: 738BF181-F20E-6452-DE63193D7CB63522 containing 29 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, I have
electronically certified and attached the Seal of said Court on this date.

Kevin Stock, Pierce County Clerk

U Pt"

0
C:

LU

HI NG,

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https://
www.co. pierce. Wa. us/cfaP12s/secu re/l i nx/courtfiling/certifieddocu mentyi ew. cfm,
enter SeriallID: 7386F1 81 -F20E-6452-DE63193D7Cl363522.

The copy associated with this number will be displayed by the Court.



APPENDIX "E"

RCW 9A. 08.020



Page 2 of 3

Westlaw,

West's RCWA 9A.08,020

C
West's Revised Code of Washington Annotated Currentness

Title 9A. Washington Criminal Code (Refs & Annos)
r , W Chapter 9A.08. Principles of Liability (Refs & Annos)

o 9A.08.020. Liability for conduct of another--Complicity

1) A person is guilty of a crime if it is committed by the conduct of another person for which he or she is leg-
ally accountable.

2) A person is legally accountable for the conduct of another person when:

Page I

a) Acting with the kind of culpability that is sufficient for the commission of the crime, he or she causes an in-
nocent or irresponsible person to engage in such conduct; or

b) He or she is made accountable for the conduct of such other person by this title or by the law defining the
crime; or

c) He or she is an accomplice of such other person in the commission of the crime,

3) A person is an accomplice of another person in the commission of a crime if:

a) With knowledge that it will promote or facilitate the commission of the crime, he or she:

i) Solicits, commands, encourages, or requests such other person to commit it; or

ii) Aids or agrees to aid such other person in planning or committing it; or

b) His or her conduct is expressly declared by law to establish his or her complicity.

4) A person who is legally incapable of committing a particular crime himself or herself may be guilty thereof
if it is committed by the conduct of another person for which he or she is legally accountable, unless such liabil-
ity is inconsistent with the purpose of the provision establishing his or her incapacity.

5) Unless otherwise provided by this title or by the law defining the crime, a person is not an accomplice in a
crime committed by another person if:

D 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?utid= I &prft=HTMLE&pbc=DAO 10192&.. 9/16/2011



Page 3 of 3

West's RCWA 9A.08.020

a) He or she is a victim of that crime; or

Page 2

b) He or she terminates his or her complicity prior to the commission of the crime, and either gives timely
warning to the law enforcement authorities or otherwise makes a good faith effort to prevent the commission of
the crime.

6) A person legally accountable for the conduct of another person may be convicted on proof of the commission
of the crime and of his or her complicity therein, though the person claimed to have committed the crime has not
been prosecuted or convicted or has been convicted of a different crime or degree of crime or has an immunity
to prosecution or conviction or has been acquitted.

CREDIT(S)

2011 c 336 § 351, eff. July 22, 2011; 1975-76 2nd ex,s. c 38 § 1. 1975 1st ex.s. c 260 § 9A.08.020]

Current with all 2011 Legislation

C) 2011 Thomson Reuters.
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