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I. COUNTER-STATEMENT OF ISSUES

1. Did the Trial Court err and/or abuse its discretion by failing
to require the intervenor Tomyns to provide the Sharbonos a full
satisfaction of judgment when there remained outstanding issues as to
whether or not the conditions precedent for the entry of a full satisfaction
of judgment had been satisfied?

2. Did the Trial Court err and/or abuse its discretion by
refusing to direct the Tomyns to satisfy a confessed judgment entered into
as a part of a settlement agreement when there were outstanding issues of
fact as to whether or not the underlying settlement agreement had been
fully complied with and/or breached?

3. Whether the Trial Court correctly recognized that the
satisfaction of the judgment in the case of Sharbono v. Universal involved
different questions and issues in comparison to the conditions and the
requirement for entry of a full satisfaction of the Tomyn v. Sharbono
judgment?

4. What standard of review is applicable to a Trial Court’s
decision requiring only the entry of a partial satisfaction of judgment
versus a full satisfaction of judgment when the entitlement to a full
satisfaction of judgment is predicated on unresolved issues relating to

compliance with an underlying settlement agreement?



II. COUNTER-STATEMENT OF THE CASE/FACTS

A. INTRODUCTION

This is an extraordinary complex case that has already been before
this Court a number of times. It involves what this Court has previously
observed to be a unique relationship between the Sharbonos and the
Tomyns, who are currently on opposite sides within this appeal. Within
the Court’s unpublished opinion set forth at 160 Wn. App. 1036 (2001
WL 986043) (March 22, 2011), this Court observed

Here, the Sharbonos were involved in a unique contractual

relationship with the Tomyns arising out of the Tomyn-

Sharbono settlement agreement. Because the Sharbonos

were suing Universal to satisfy the confessed judgment

they owed to the Tomyns, the Sharbonos were not merely

representing their own interest in this proceeding; it appears

that they also had some duty to protect the Tomyns’ interest

as well (emphasis added).

(Appendix No. 1).

The nature of such a relationship was discussed in more detail in
the Court’s most recent unpublished opinion relating to whether or not
Mr. Gosselin, the Sharbonos’ attorney, owed an attorney’s duty to the
Tomyns, given this “unique contractual relationship.” See, Sharbono v.

Universal Underwriters Ins. Co., 162 Wn. App. 1050 (2011 WL 2848801)

(July 19, 2011). (Appendix No. 2). In that opinion, while rejecting the



Tomyns’ position that Mr. Gosselin had an attorney’s duty towards the
Tomyns, the Court did observe that the relationship between the Tomyns
and the Sharbonos was contractual in nature, and under a “third-party
beneficiary” analysis, the Tomyns’ interest otherwise were adequately
protected under the terms of the contract and the implied covenant of good

faith and fair dealing:

Moreover, any expectation or foreseeability of harm to the
Tomyns arising out of Gosselin’s conduct in acting at the
Sharbonos’ attorney is low, because his performance on
behalf of the Sharbonos must be in good faith in
accordance with the obligation imposed under the
Sharbono/Tomyn settlement agreement or the
Sharbonos would be liable for breach of the agreement
and could face personal liability. This is in every
contract an implied covenant of good faith and fair dealing,
which obligates the party to cooperate with each other so
that each may obtain the full benefit of performance.
Badgett v. Sec. State Bank, 116 Wn.2d 563, 569, 807
P.2d 356 (1991). (Emphasis added)

The trial judge, the Honorable Roseanne Buckner, rejected the
Sharbonos’ demand for a “full satisfaction of judgment” finding:

I will be denying the request for full satisfaction, but
granting your request for a partial satisfaction of judgment,
because, again, I see that with regard to that cause of
action, the first one, that were issues that were — decisions
that [ made that were reversed by the Court of Appeals. So
I think there would have been more money here for the
Tomyns under these circumstances. (RP of March 4, 2011,
Page 16).



As will be discussed in more detail below, there are, outstanding
issues as to whether or not the Sharbonos breached the
Tomyn/Sharbono settlement agreement thus impacting their
entitlement to a “full satisfaction of judgment” emanating from that
agreement. Further, and more particularly, there were substantial
outstanding issues as to whether or not the conduct of the Sharbonos
during the course of the Sharbono v. Universal litigation served to breach
the implied covenant of good faith and fair dealing which otherwise
attached to the Tomyn/Sharbono settlement agreement. It is for these
reasons, that the Trial Court clearly was within its prerogative, and well
within its discretion in denying the request for a full satisfaction of
judgment when, under these particular and unique circumstances, the
Sharbonos had failed to establish or meet their burden that in fact there
was such an entitlement.

A copy of the LINX readout from the Pierce County Superior
Court regarding this case is attached hereto as Appendix No.3. As
indicated within the LINX readout there has been at a minimum nine
efforts in the underlying case to invoke appellate jurisdiction, inclusive of
filings of notices of appeals, motions for discretionary review and the like.
To date, such efforts have culminated in the two above-referenced

unpublished opinions, as well as two published opinions under the heading



of Sharbono v. Universal Underwriters Ins. Co. which can be found at
both 139 Wn. App. 383, 161 P.3d 406 (2007) and at 158 Wn. App. 963,
247 P.3d 430 (2001) (Appendix No. 4). The below factual discussion is
predicated on those matters found within those opinions, as well as matters
within the Superior Court’s file and of which the trial judge would have
been well aware of when making her determination that the Sharbonos,
under the unique circumstances of this case were only entitled to, at this
time, a “partial satisfaction of judgment”.

In order to understand what has transpired in this case, requires
some explanation of the underlying factual background. This matter
initially arose, due to the tragic and untimely death of Cynthia Tomyn, the
wife of Clint Tomyn and the mother of Nathan, Erin and Christian Tomyn,
who were all minors at the time of their mother’s passing. This event
occurred on December 11, 1998.

This death occurred on December 11, 1998. On that date James
and Debra Sharbono’s daughter, Cassandra, who was a minor, and who
was driving a family car, crossed the centerline of the “Mountain
Highway” — SR7 at a high rate of speed, and struck the automobile driven
by Cynthia Tomyn. As a result of this tragic accident, Cynthia Tomyn lost

her life.



Cynthia Tomyn was born on July 28, 1965, and was 33 years old at the
time of her death. She met her husband, Clint, while they were in high
school. They had been married for 15 years. Mrs. Tomyn was a high
school graduate and prior to her death had been employed at Tacoma
General Hospital for 5% years. Cynthia and Clint had three children
during their marriage, Nathan, Erin and Christian. At the time of
Cynthia's death, Nathan was 8 years old, Erin was 14 years old and
Christian was 17 years old. Cynthia had volunteered extensively at her
children's school and was a loving wife, a devoted mother and an overall
fine person.

After this tragic event, Mr. Tomyn hired Ben F. Barcus at the Law
Offices of Ben F. Barcus and Associates PLLC, for the purposes of
pursuing claims on behalf of himself, his children and his deceased wife's
estate. Initially efforts were made to resolve the case prior to filing suit.
Unfortunately, pretrial mediation efforts were unsuccessful, primarily
because Universal Underwriters Company was allegedly not affording the
Sharbonos the insurance coverage that they believed they had purchased.
At that time the Sharbonos owned interests in three automobile
transmission repair businesses, and it was believed that they had
purchased three separate policies of insurance with respect to such

businesses, as well as and in addition, had their own personal automobile



liability coverages with State Farm Insurance Company. Unfortunately,
Universal took the position that only one policy was applicable to the
losses claimed by the Tomyns, and as a result, the Sharbonos hired
personal counsel, the Burgess Fitzer Law Firm, located in Tacoma,
Washington. They were initially represented by Ross Burgess, a principal
in that law firm, as well as Mr. Gosselin, who was a partner within that
firm at the time, and another colleague.

Due to Universal's intransigence in providing Underwriter’s
documents to determine the Sharbonos’ actual coverage, the Tomyns filed
a lawsuit against the Sharbonos under Pierce County Cause No. 99-2-
12800-7. (Appendix No. 5).

After suit was filed in the Superior Court, the Tomyns requested
customary discovery including insurance coverage information which
Universal had refused to provide prior to the filing of the lawsuit. When
information was not forthcoming regarding insurance, a subpoena was
issued to Universal Underwriters, in an effort to compel production of
such information. Universal filed a motion to quash the insurance-related
subpoena, which was denied by the Trial Court. Universal sought
discretionary review of the Trial Court's denial of their motion to quash,
and a Commissioner of the Appellate Court accepted discretionary review.

In the meantime, the Tomyns and the Sharbonos, through their counsel,



continued to engage in extensive negotiations which resulted the above-
referenced settlement agreement, which was entered into on or about
March 30, 2001. A copy of that Tomyn/Sharbono settlement agreement is
attached as Appendix No. 6.

The settlement agreement, among other provisions, required the
Sharbonos to bring suit against their insurer Universal by a date certain.
Under the terms of the agreement at Paragraph 2 under the heading of
"assignment of rights", the defendants (the Sharbonos) "assigned to the
plaintiff all amounts awarded against or obtained from Universal"
regarding the claims referenced within Paragraphs A and B within the
provision. In addition, at Paragraph 3 the Sharbonos were obligated under
the heading of "suit against Universal" to initiate a lawsuit against
Universal for the purposes of recovering "the amount assigned in
Paragraphs 2(A) and 2(B)." Under Provision 3(B), within such suit, the
Sharbonos were permitted to bring claims against additional parties "with
the exclusion of plaintiffs, (the Tomyns) their legal counsel or the
appointed guardians ad litem ..."

As a result of the Tomyn/Sharbono settlement agreement, the
Tomyns were paid the one million dollars from Universal's admitted
coverage, plus the Sharbonos' automobile liability insurance policy limits

of $250,000.00. As part of the settlement agreement, the Sharbonos



confessed judgment in the amount of $4,525,000.00, with covenants not to
execute, and a forbearance. After payment of the $1,250,000.00 of the
admitted insurance coverages, an amount of $3,275,000.00 remained due
and owing under the terms of the confessed judgment. As indicated by the
LINX readout on April 17, 2001, the Trial Court entered an Order
Approving the terms of the Tomyn/Sharbono settlement.

B. THE SHARBONO V. UNIVERSAL CASE

As previously indicated, under the terms of the Tomyn/Sharbono
settlement agreement, the Sharbonos retained Mr. Gosselin as counsel and
filed the lawsuit required under the terms of the settlement agreement. As
indicated by the attached LINX printout, the Sharbono v. Universal
lawsuit was hotly contested and heavily litigated. Significantly, as a result
of various pretrial motions and a determinations made during the course of
a jury trial, on or about May 20, 2005, a judgment was entered against
Universal for amounts totaling $9,393,298.63. (Supp. CP) (Appendix No.
7). Significantly, under the terms of that judgment, within Paragraphs 1
and 7, amounts were expressly set forth which were to go toward payment
of the underlying confessed judgment entered into in the Tomyn v.
Sharbono case, Pierce County Cause No. 99-2-12800-7. Paragraph 1 of

the judgment specifically provided:



1. Judgment is hereby entered in favor of plaintiff and
against defendant Universal Underwriters Insurance
Company in the amount of the unpaid balance of the
judgment by confession entered against plaintiffs in the
matter of Tomyn v. Sharbono, Pierce County Cause No. 99-
2-12800-7, to wit $3,275,000.00, together with interest that
has accrued thereon since the date of entry, March 30,
2001, which as of May 13, 2005, (four years, 43 days at
12 percent/yr.), totals $1,618,298.63 and together with
interest that continues to accrue thereon as set forth in said
judgment until said judgment is paid.

Also significant, the May 20, 2005, judgment also had a separate
provision, Paragraph 7, which specifically addressed the continuing
accrual of "post judgment interest” on the amounts set forth within
Paragraph 1 of the judgment. That provision specifically provided:

7. Amounts awarded pursuant to Paragraph 1

[underlying Tomyn Judgment] shall bear post

judgment interest pursuant to RCW 4.56.110(4) and

RCW 19.52.02 at the rate of 12 percent per annum.

Amounts awarded pursuant to Paragraph 2 through

6 [Sharbono Judgment] shall bear post judgment

interest pursuant to RCW 4.56.110(3) at the rate of

5.125 percent per annum.

The judgment of May 20, 2005, was entered without objection by
Universal's trial counsel, even though it contained on its face, two

provisions for the generation of interest relating to the Tomyn v. Sharbono

confessed judgment.

10



Universal retained former Supreme Court Justice Philip Talmadge,
who filed a Notice of Appeal with respect to such judgment. That appeal
ultimately culminated in the Washington State Court of Appeals, Division
2, opinion in Sharbono v. Universal Underwriters Insurance Company
139 Wn. App. 383, 161 P. 3d 406 (2007). Mr. Talmadge, on behalf of
Universal, sought discretionary review with the Washington State
Supreme Court of that opinion, which was denied. See, Sharbono v.
Universal Underwriter Insurance Company 163 Wn. 2d 1055, 187 P. 3d
752 (2008).

Unfortunately, under the terms of the first Court of Appeals'
opinion in this case, those portions of the judgment of May 20, 2005,
which specifically related to claims brought by the Sharbonos on their
own behalf, were subject to reversal, primarily due to instructional error.
However, and what is pertinent to this matter, is that those portions of the
judgment of May 20, 2005, (Paragraph 1 and Paragraph 7), which were for
the Tomyns’ benefit, were affirmed by the Court of Appeals, due to
Universal and Mr. Talmadge's failure to assign error to those portions of
the judgment:

In conclusion, we affirm the trial court's ruling that the

Tomyn-Sharbono settlement is reasonable and that

Universal acted in bad faith, as a matter of law, when it

refused to produce its underwriting files. We reversed the
trial court's summary judgment ruling that umbrella

11



coverage Part 980 provided personal liability coverage to
the Sharbonos and the trial court's determination that
Universal violated the CPA. We also reverse the trial
court's summary judgment dismissal of Sharbonos'
negligence claim against Len Van de Wege. Finally we
vacate the damage Award of $4,500,000.00 [in favor of
the Sharbonos] based on the jury verdict. Because
Universal did not assign error to the directed verdict in
the amount of $3,275,000.00, [Tomyn principle
underlying judgment amount]| together with interest, we
affirm that judgment and remand for further
proceedings. (Emphasis added).

C. POST-MANDATE PROCEEDINGS

In other words, those portions of the judgments which were
specifically designed to compensate the Tomyns for their losses were
affirmed on appeal, while the personal claims of the Sharbonos were not.
Unfortunately, the Sharbonos then commenced an extremely misguided
effort to resurrect victory from defeat by asserting that they were entitled
to that which clearly was owed/owned by the Tomyns. (Supp. CP)
(Appendix No. 8). Even prior to the filing of the mandate with the
Superior Court, (which occurred on August 29, 2008), Mr. Gosselin, on
behalf of the Sharbonos, filed a "Motion to Execute" on the appeal bond,
which had been undertaken by Universal during the pendency of the
appeal. Even prior to the filing of the motion, Mr. Gosselin made it
known that the Sharbonos would be taking the rather fanciful position that

the post-judgment interest generated from Paragraph 7 of the May 20,

12



2005, judgment, was the property of the Sharbonos, despite the fact that
under the terms of the judgment, the interest accruing under Paragraph 7,
directly related to the principal amount owed to the Tomyns under the
terms of Paragraph 1, and their prior settlement agreement. As such,
personal counsel for the Tomyns had little alternative but to seek
intervention on behalf of the Tomyns, into the Sharbono v. Universal
Underwriters case, in order to protect the Tomyn's interest in the May 20,
2005, judgment, and to ensure compliance with the Tomyn/Sharbono
settlement agreement. Ironically, Universal Underwriters resisted such
efforts to intervene, contending that the Tomyns' interests, among other
things, were being adequately protected by Mr. Gosselin.  Despite
Universal's opposition on September 5, 2008, Judge Buckner granted the
Tomyns' Motion to Intervene.

Thereafter, Judge Buckner addressed the issue of execution on the
Tomyns’ Judgment and addressed the issue in an order executing on the
appeal bond, and who was entitled to what funds from that portion of the
judgment of May 20, 2005, which had been affirmed by the Court of
Appeals.

Judge Buckner delayed resolution of the interest calculation issue
and directed the parties to provide expert CPA analysis with respect to

such calculations. Ultimately, on October 3, 2008, Judge Buckner entered

13



an order setting forth the Trial Court's interest calculations, and rejected
Mr. Gosselin's contention that the Sharbonos had an entitlement to any of
the interest generated from Paragraphs 1 and 7 of the subject judgment. A
copy of this Order is attached as Appendix No.9. (Supp. CP). Despite the
fact that a mandate had already issued in the case, quite significantly,
Mr. Gosselin on behalf of the Sharbonos - despite the terms of the
Tomyn/Sharbono settlement agreement, filed a ''notice of cross
appeal" on Judge Buckner's determination that the Tomyns had
entitlement to both Paragraph 1 and Paragraph 7 issues or interest,
and despite the fact that the interest generated by Paragraph 7, was
based on the principal set forth within Paragraph 1 which the
Sharboneos agreed, belonged fully to the Tomyns.

Clearly, from the perspective of the Tomyns, Mr. Gosselin's
actions and efforts to acquire funds, to which the Tomyns clearly had an
entitlement, raised serious concerns about whether or not the Sharbonos
were acting in a manner violative of not only the implied covenant of good
faith and fair dealing, but also the express terms of the Tomyn/Sharbono
settlement agreement, which precluded the Sharbonos from asserting
adverse claims against the Tomyns.

As will become clear below, it cannot be overemphasized that

under the terms of Judge Buckner's October 3, 2008, Order, which

14



confirmed the Tomyn's entitlement to those judgment amounts, which
were affirmed on appeal, (Paragraph 1 and Paragraph 7), that the accrued
interest under Paragraph 7, at that time, totaled $2,353,956.28. This is
almost an identical amount to what was paid to the Sharbonos under
the dubious terms of the Sharbono/Universal settlement agreement
which will be discussed below.

Additionally, Mr. Gosselin's efforts to file a cross-appeal regarding
that issue were extremely injurious to the Tomyns' position within the
litigation. The two interest generating provisions within the May 20,
2005, judgment appear upon its face. That aspect of the judgment, as
indicated within the first Court of Appeals opinion in this case, was not
challenged within the first appeal, nor was it an issue raised before the trial
court at the time of entry of judgment. Thus, it reasonably could be
argued that any challenge to the presence of two interest generating
provisions within the judgment had been waived by failing to timely raise
such issues within the first appeal. Mr. Gosselin's filing of a notice of a
cross-appeal invited the appellate court to exercise its discretion, and
review issues which were otherwise waived and/or procedurally barred.
In other words, Mr. Gosselin's filing of such cross-appeal only served to
emphasize that there was a potential problem with the method and manner

in which interest was calculated on the judgment.
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As borne out by the record, events which transpired within the
case, served to distract and delay efforts to address Mr. Gosselin's actions
which were injurious to the Tomyns. As indicated within the LINX
readout attached as Appendix No. 3, from the time the initial mandate was
issued in the case, the proceedings within the case took on a life of their
own, and certainly did not follow what could be characterized as "the
norm".

Almost immediately following the Court's determination to
execute or the Court's issuance of an order executing on the appeals bond,
Universal, through Phil Talmadge, brought a Motion pursuant to CR 60
and RAP 2.5, and launched an assault against that portion of the May 20,
2005, judgment, that had previously been affirmed on appeal. It was quite
clear that Universal through Mr. Talmadge, was attempting to generate an
order by the Trial Court, which could "open the door" to a challenge of
that portion of the May 20, 2005, judgment. Ultimately, Judge Buckner
rejected such efforts, and as was the pattern in this case, Universal filed a
Notice of Appeal of the Trial Court's orders, rejecting such efforts.

Due to the joint efforts, the Tomyns and Sharbonos convinced the

Court of Appeals to limit Universal's efforts at a second round of appeals,

to a limited question relating to "calculation of post judgment interest".
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All other issues were dismissed by the Court of Appeals as being barred
by the previously issued mandate.

In the interim, the Trial Court, at the request of the Intervenors,
required that Universal Underwriters, given the peculiarity created by
Universal’s successive appeals, (and the then-existing economy), required
Universal Underwriters to post a cash bond within the Registry of the
Court in order to secure a stay pending appeal. That decision of the Trial
Court was subject to a motion filed with the Appellate Court under the
terms of RAP 8.1(5). Additionally, in June 2009, Intervenor Tomyns were
able to acquire from the Trial Court an order disbursing a portion of
Universal's funds, which had been posted within the Registry of the Court,
for the face amount of Paragraph 1 of the May 20, 2005 Judgment, i.e.
$4,893,298.63. (Appendix No. 10). (Supp. CP).

As indicated by the LINX docketing statement, which is attached
as Appendix No. 3, re-trial with respect to the Sharbonos' claims which
had been subject to reversal by the first Court of Appeals opinion in this
case, was set for September 21, 2009. As is most often the case in civil
litigation, as the trial date approached, defendant Universal Underwriters
became much more motivated with respect to trying to resolve all
Tomyn/Sharbonos matters through a negotiated resolution. To that end, in

mid August 2009 the Tomyns, Sharbonos and Universal attended a

17



mediation session at JDR in Seattle, with retired King County Superior
Court Judge George Finkle, as mediator. During the course of that
mediation session, the Tomyns and Sharbonos jointly negotiated with
Universal. This mediation was a failure.

The failed mediation session with Judge Finkle occurred well in advance
of the September 21, 2009 trial date. The Tomyns clearly intended to make
dedicated efforts toward a negotiated resolution, while the pressure mounted omn
Universal to try to resolve the case short of trial.’ During the course of the failed
mediation, nor in the week thereafter, did Mr. Gosselin never communicate
displeasure with the joint negotiation position taken during the course of the
Judge Finkle mediation, or indicate that the Sharbonos intended to seek a separate
settlement. As a result, we were simply stunned to learn on August 21, 2009, that
Mr. Gosselin and Universal had entered into a separate mediated settlemerxt
agreement based on negotiations that were kept secret from the Tomyns and their
counsel. Mr. Gosselin's revelation regarding the settlement negotiations, frorm

which the Tomyns and their counselor were purposely excluded, prompted an

! with respect to the Sharbonos' personal claims, it is noted that clearly the Sharbonos were not in
a position of weakness, given the fact that the first jury had awarded them substantial sums of
money - over $4.5 million. In some respects, the Sharbonos' position during the course of re-trial
was actually better than it was during the course of the first trial, because the Court of Appeals had
reinstated a negligence claim against their insurance agent, Lynn Van De Wege. See, 139 Wn.
App. at 423,
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exchange of email communications in which counsel for the Tomyns expressed

grave concerns with respect to what had transpired.?

D. SECRET NEGOTIATION AND SEPARATE SETTLEMENT"

During the course of communications with Mr. Gosselin following his
announcement that Universal and the Sharbonos had reached a tentative separate
settlement, he refused to disclose or provide any information regarding the details
of such settlement, alleging that Universal supposedly desired confidentiality .
Such a pronouncement and position taken by Mr. Gosselin created grave concerms
with respect to what was then transpiring, and the potential for duplicitous efforts
between Universal and the Sharbonos, to undermine the Tomyns' position and
entitlements to compensation. As such, and given Mr. Gosselin's refusal to
disclose the details of the proposed Sharbonos/Universal settlement, the Tomyns
had no alternative but to seek the intervention of Judge Buckner to ensure that the

Tomyns' interest were not being compromised > * (Appendix No. 1). (Supp. CP).

2 Under the terms of Pierce County Local Rule 3, which relates to case scheduling, Alternative
Dispute Resolution proceedings are mandatory. While the Local Rule specifically mandates
judicial settlement conferences, it is a well established tradition within Pierce County, that private
mediation can be utilized, (and is by far more effective), in lieu of a judicial settlement conference.
Under the terms of Pierce County Local Rule 16, attendance at a settlement conference is
mandatory. One can reasonably question the propriety of Alternative Dispute Resolution
proceedings (ADR) which does not include all involved parties.

3 Naturally, the Tomyns were extremely mindful that the initial genesis of this case was what the
Court of Appeals determined to be Universal's "bad faith as a matter of law", due to Universal’s
withholding of information. As what appeared to be their practice, once again information was
being withheld from the Tomyns, allegedly at Universal's behest.

4 Again, it is noted that Judge Buckner was the pre-assigned trial judge in the case, and had
handled all proceedings in that matter since 2001. A copy of the Tomyns' Motion to Compel
Disclosure of Settlement Negotiations is attached as Appendix No. 12. On September 4, 2009,
Judge Buckner issued an Order compelling "disclosure of settlement negotiations terms of
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At the hearing on this matter, Judge Buckner, concerned about being
subject to a potential disqualification in a case that she had presided over for
nearly a decade, left the bench after entering the Order. At that time, in the
presence of the court reporter, Mr. Gosselin provided an oral recitation of the
facts and circumstances surrounding the previously hidden settlement negotiations
between himself and Universal Underwriters. This was the first time that the
Tomyns learned that Universal and the Sharbonos had engaged in a second
mediation session at JDR with a different mediator, Theodore Spearman.
Following the court hearing, Mr. Gosselin emailed a copy of the proposed
settlement agreement to the Tomyn’s counsel.

In the meantime, counsel for Universal filed yet another Motion for
Discretionary Review to the Court of Appeals with respect to Judge Buckner's
September 4, 2009, Order to Compel Disclosure. Thus, between Judge Buckner's
September 4, 2009, Order to Compel and an October 13, 2009, efforts to acquire a
TRO, the following matters were still pending despite the Sharbonos and
Universal's purported settlement which resulted in the striking of the trial date:

1. The appeal regarding "calculation of post-judgment interest”" and Mr. Gosselin's
cross- appeal regarding entitlement to Paragraph 7 interest, was still

pending within Division 2 of the Court of Appeals;

proposed settlement”. That Order is attached as Exhibit No. 14. The September 4, 2009 Order
specifically provided:
ORDERED, ADJUDGED, and DECREED that plaintiff Sharbonos and

defendant Universal Underwriters disclose the proposed settlement

terms is hereby granted. Plaintiff Sharbonos and defendants Universal

and Van De Wege shall provide full disclosure forthwith.
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2. Universal's Motion for Discretionary Review regarding Judge Buckner's Order
compelling disclosure, (which ultimately was granted for review
purposes), had been filed; and

3. Phil Talmadge, on behalf of Universal, was still challenging within the
Appellate Court, pursuant to RAP 8.1, Judge Buckner's decisions relating
to supersedeas and cash bonding.

The first the Tomyns learned of the consummation of a final settlement
was when we reviewed a pleading filed by Universal within the Court of Appeals
entitled "Reply on Universal's Motion Pursuant to RAP 8.1(h)”. We were
extremely alarmed when we reviewed the content of that pleading, which was
filed as part of a challenge to Judge Buckner's cash supersedeas decision.
Mr. Talmadge within the pleading provided, in part:

Finally, the Sharbonos failed to reveal that Universal and the

Sharbonos have a settlement of any claims the Sharbonos may

have against Universal apart from the issue now pending before

this court, the interest on the May 20, 2005 Judgment. Universal

paid $2.35 million to the Sharbonos from funds separate from

those in the registry of the Pierce County Superior Court. This

settlement resolves any obligation that Universal has to the

Sharbonos, apart from the amount of interest on the May 20, 2005

Judgment. It is Universal's belief that the range of interest to

which the Sharbonos are entitled to under that Judgment is

$900,000.00 to $1.6 million. That is the amount to which any

supersedeas as obligation under RAP 8.1(c) attaches.

Ultimately, Mr. Talmadge's and Universal's efforts to have the appellate

court modify Judge Buckner's supersedeas decisions, (related to the successive

appeal), were rejected by the Appellate Court.
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Upon review of Mr. Talmadge's appellate pleading, the Tomyns were
extremely troubled by its content because Mr. Talmadge appeared to try to create
a link between the payment of $2.35 million to the Sharbonos, as part of their
separate settlement, with the amount of funds held within the Registry of the
Court as cash supersedeas. The $900,000.00 to $1.6 million number referenced
within Mr. Talmadge's pleading made very little sense, unless Universal was
claiming some kind of set off and/or reduction based on the amounts paid to the
Sharbonos as part of their settlement agreement.” As discussed in the footnote
below, Mr. Talmadge's assertions regarding the potential amount of interest due
and owing made no sense without a credit being applied toward the amount
within the Registry of the Court. While he did not directly say so, it appears that
Mr. Talmadge, in a rather confusing fashion, was trying to create such amn

impression within his appellate pleading.®

® On March 4, 2011 Judge Buckner following the conclusion of the interest calculation appeal,
entered an order disbursing an additional $2,879,936.30 to the Tomyns for satisfaction of
Universal's obligations under the terms of the May 20, 2005 Judgment, and the trial court's
October 3, 2008 Order, which was affirmed within the second published opinion in this case. See,
Sharbono v. Universal Underwriters, 158 Wash. App. 963, 973-74, 247 P.3d 430 (December 17,
2010). Such an amount remained due and owing despite the fact that the published Court of
Appeals opinion regarding interest substantially reduced (by approximately $1.8 million) of
potential interest payments under the terms of Paragraph 1 and 7 of the May 20, 2005 Judgment.
It is the Tomyns' firm opinion, that had Mr. Gosselin not filed his cross-appeal, which was rejected
out at hand by the appellate court, such a reduction simply would not have occurred.

® The position taken within Mr. Talmadge's pleading is internally inconsistent, because in one
sense he is saying that the Sharbonos settlement was from funds unrelated to those funds within
the Registry of the Court, while at the same time he is indicating that Universal was entitled to
some kind of a credit for settling with the Sharbonos. As is self-evident, the amount within the
registry of the court had nothing to do with any of the Sharbonos' personal claims because the
judgment in their favor had been reversed within the first appeal. The only matters which were
subject to the cash supersedeas would have been the underlying Paragraph I Judgment, and its
related interest, plus the interest generated from Paragraph 7 in favor of the Tomyns. It is noted
that by the time these events were occurring, the litigation was approaching a ten-year vintage.
There had already been one mandate entered affirming the Judgment, yet Universal failed to
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Shortly after reviewing Mr. Talmadge's appellate pleading, Mr. Gosselin
forwarded a copy of the final Sharbono/Universal settlement agreement. Upomn
review of the settlement agreement, the Tomyns’ concerns regarding the propriety
of what was occurring and the undermining of the Tomyns' interests, were
increased. Although the Sharbonos/Tomyn settlement agreement purports to
preserve, and work around the existence of the Tomyn/Sharbonos settlement
agreement, from the Tomyns’ perspective it was clearly violative of the
Tomyn/Sharbono settlement agreement, and the implied covenant of good faith
and fair dealing. Under the terms of the settlement agreement, Mr. Gosselin
essentially "switched sides", in that he now was obligated to pursue matters
directly for the benefit of Universal Underwriters. Paragraph 6 of the
Sharbonos/Universal settlement agreement, which is attached as Appendix No.

13, provides at Paragraph 6:

The parties [Sharbonos and Universal] expressly agree this release
does not apply to the calculation and Award of pre- and post-
judgment interest as respects the May 20, 2005 Judgment in this
case, that is presently on appeal in the Washington Court of
Appeals, Division 2, Case No. 38425-6-11. It is the understanding
and agreement of the parties that the issues contained in that appeal
shall continue to judicial resolution (if not settled by agreement).
The Sharbonos will continue to prosecute their cross appeal of the
trial court's order allowing the Tomyns to collect post-judgment
interest in this case, consistent with the Sharbonos' briefing in the
trial court and their notice of cross appeal, in a good faith effort to
prevail. However and also in consideration of payment
described in Paragraph 7 below, the Sharbonos promise that to
the extent that the cross appeal results in the payment or

voluntarily make any payment on such amounts which were clearly due and owing. Thus, the
high supersedeas amount ordered by Judge Buckner was certainly reflective of the fact that the
underlying case involved litigation for which there was no clear end in sight.
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Award to the Sharbonos, the Sharbonos shall forego the
collection of same. The parties further agree that any security
posted to guarantee such payment can and shall be returned to
Universal when the decision in said appeal becomes final.
(Emphasis added)

Further, Paragraph 7 of the Sharbonos/Universal settlement agreememt
again provides a direct link between the payment of $2.35 million to the
Sharbonos to the amounts set forth within Paragraph 7 of the May 20, 2005
Judgment, which the Trial Court, (an ultimately the Court of Appeals), had
previously ordered paid to the Tomyns:

7. The consideration to be paid by Universal for the

agreement, promise, and relief provided by the Sharbonos as

described in Paragraph 5. and 6. above, is the amount of
$2,350,000 (two-million three—hundred fifty—thousand dollars)
payable to James and Debra Sharbono and one dollar ($1.00) to

Cassandra (Sharbono) Bamey.

What should be glaringly apparent, on review of these facts, is that thee
Sharbonos, despite the fact that the jury had previously evaluated their claims to
be worth in excess of $4.5 million, agreed to settle with Universal for an amount
which is nearly identical to the amount awarded to the Tomyns as Paragraph 7
interest by the Trial Court within its October 3, 2008, order. (It is the exact same
number without additional interest, rounded down). Under the terms of their
settlement agreement, the Sharbonos were agreeing to make efforts to undermine
the Tomyns' entitlement to the Paragraph 7 interest, and depending on the
ultimate outcome of the interest appeal, were procuring that amount for

themselves only to return it to Universal in exchange for the settlement funds.
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E. MOTION FOR TEMPORARY RESTRAINING

ORDER TO MAINTAIN STATUS QUO

Stunned by the profound bad faith perpetrated by the Sharbonos through
their counsel, Mr. Gosselin, the Tomyns viewed it as absolutely necessary that
efforts be made to preserve the status quo in order to protect the Tomyns' interest.
On October 13, 2009, the Tomyns sought an ex parte TRO, which Mr. Gosselin
references within his grievance materials.

On October 13, 2009, at the direction of the presiding department, the
Tomyns presented to Judge Culpepper with our TRO paperwork. Upon arrival at
Judge Culpepper's courtroom, he was provided full and complete copies of the
Tomyns’ written materials for his review. Following his review of such materials ,
Judge Culpepper took the bench and closely questioned the Tomyns’ counsel,
with regard to the temporary restraining order that we were seeking.

Attached as Exhibit No. 18 is the TRO and Order to Show Cause signed
by Judge Culpepper. As indicated on its face, the Order expeditiously placed the
matter before Judge Buckner on October 16, 2009, only three days later. Judge
Culpepper also ordered the filing of a $2,500.00 injunction bond.

On October 16, 2009, Judge Buckner heard extensive argument regarding
Plaintiffs Motion for a Restraining Order, and request that the
Sharbonos/Universal settlement funds be deposited in the Registry of the Court.
Ultimately, Judge Buckner determined that the presence of the above-referenced

cash supersedeas was sufficient, thus resulting in her determination that plaintiff
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could not establish the existence of "irreparable harm" to continue the TRO, ( See,
Exhibit No. 19 - Order Quashing TRO).

Significantly, Judge Buckner also found that although she was not inclined
to provide injunctive relief, efforts seeking such relief were reasonable under the
circurnstances. She specifically rejected Mr. Gosselin's effort to execute on the
injunction bond which we had filed, and denied his request for an award of costs
and attorney's fees, (See, Exhibit No. 20, Judge Buckner’s Order Denying
Forfeiture of Security, Damages and Attorney’s Fees). Thus, Judge Buckner has
already considered Mr. Gosselin's concerns, and found, despite her reluctance to
provide injunctive relief, Tomyns’ efforts in seeking it was entirely reasonable.

Again, it is noted, that Judge Buckner has presided over this case since the
year 2001.

Following the denial and injunctive relief, the Tomyns still had substantial
concerns with respect to Mr. Gosselin’s actions. As a result, the Tomyns enlisted
the aid of renowned legal ethicists, Professor John Strait, and former Seattle
University Dean, David Boerner. Their opinions were reduced to declaration
form.

On December 22, 2009, that motion was heard by Judge Buckner. It is
recalled that Judge Buckner provided an extended amount of time for argument,

and took the issue very seriously. ' Ultimately, Judge Buckner denied

7

Apparently, due to a service error, the Declaration of John Strait was not before Judge Buckner at
that hearing.
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Intervenor’s Motion to Disqualify Mr. Gosselin, observing that it was her opiniory
that the Tomyns were intended third-party beneficiaries of Mr. Gosselin’s legal
services, but a claim for damages for breach of contract was the appropriate
remedy, and not disqualification of Mr. Gosselin as the Sharbono’s counsel.

Given concerns regarding Judge Buckner’s failure to consider Professor
Strait’s declaration we filed a Motion for Reconsideration of this ruling or
December 31, 2009. 8

Believing strongly that Mr. Gosselin did have a lawyer’s obligation to the
Tomyns, under the circumstances of this case, the Tomyns filed a Notice of
Appeal with respect to that issue.

While that matter was pending, we finally received a decision from the
Court of Appeals, Division II, on the calculation of interest issue, which also
addressed the Tomyns’ entitlement to all the interest accrued from the May 20,
2005 judgment. Within the calculation of interest decision, at 158 Wn. App., at
pages 973-74, the Court of Appeals rejected Mr. Gosselin’s contentions that the
Sharbonos somehow had entitlement to the interest generated from the monies

which were due and owing to the Tomyns:

8

Oddly, even though Mr. Gosselin was successful in acquiring an order denying the Intervenor’s
motion to disqualify him from the case, he nevertheless filed a Notice of Appeal with the Court of
Appeals regarding Judge Buckner’s ruling. According to Mr. Gosselin, even though he was
successful in resisting the Tomyns’ effort to disqualify him from the case, he nevertheless felt
“aggrieved” by Judge Buckner’s observations that the Tomyns were a third-party beneficiary of
his services and that a damage claim was appropriate as opposed to disqualification. As indicated
within the most recent unpublished Court of Appeals opinion issued in this case, which is attached
at Appendix No. 2, Mr. Gosselin’s misguided effort to appeal an order on a matter which he
prevailed, was dismissed by a Court of Appeals Commissioner, which held that the Sharbonos
were not aggrieved parties “since the possibility of future litigation based on the Trial Court’s
comments is speculative”.
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On cross-appeal, the Sharbonos argue that they, not the Tomyns,
are entitled to the post 2005 judgment interest accruing on the
judgment against Universal. We disagree. In their settlement of
the Tomyn’s lawsuit against them, reduced to judgment in 2001,
the Sharbonos assigned to the Tomyns “the benefits payable and
the liability insurance policy, which because of an act of bad faith,
Universal estopped to deny or deem to have sold to [the
Sharbonos].

This assignment included the post judgment interest payable on a
judgment arising from those benefits. We find unpersuasive the
Sharbonos’ argument that they’re entitled to interest. The purpose
of interest is to provide compensation for the “lost value of
money” to the party to whom it was properly attributable. Here, the
judgment and, thus, the interest were “properly attributable” to the
Tomyns, not the Sharbonos. Accordingly, we affirmed the Trial
Court’s designation of the Tomyns as recipients of all judgment
interest. (Citations omitted).

(Exhibit No. 2).

As previously touched upon, due to the Court of Appeals’ recalculation of
interest, which was invited in part by Mr. Gosselin’s cross-appeal, the amount of
interest ultimately paid to the Tomyns was substantially reduced from the Trial
Court’s initial calculations, which were predicated upon the plain language of the
May 20, 2005 judgment. Essentially the interest generated under paragraph 1 of
the judgment from May 20, 2005, was removed by the Court's published opinion.
The Tomyns position on this issue is hardly disrespectful of the Appellate Court’ s
opinion on interest as suggested by Mr. Gosselin at page 16, footnote 4 of
Appellant’s Opening Brief. The Court’s published opinion on interest correctly
sets out the methodology for calculating interest. The Tomyns’ point, as

discussed below, is that there also was a reasonable basis for the Appellate Court
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to decline to even address such an issue post-mandate, due to waiver principle s,
that was undermined by the Sharbonos’ bad-faith conduct.

Of further interest, is that on March 22, 2011, the Court of Appeals issued
an unpublished decision regarding Judge Buckner’s order compelling disclosure
of the Sharbono/Universal settlement negotiations and agreement.

Judge Armstrong, in his unpublished opinion, first noted that the issues
were actually “moot”, and made the following observations:

Here, the Sharbonos were involved in a unique contractual

relationship with the Tomyns, arising out of the

Tomyn/Sharbono settlement agreement.  Because the

Sharbonos were suing Universal to satisfy the confessed

judgment they owed the Tomyns, the Sharbonos were not

merely representing their own interest in the proceeding; it

appears that they also had some duty to protect the

Tomyns’ interest as well. Because the issue is whether it

was proper to compel disclosure under these unique

circumstances, it is unlikely to reoccur, we decline to

review this moot issue.

(Appendix No. 1).

It is noted that after the issuance of the published opinion relating to the
calculation of interest, Universal did not pursue any additional avenues of
appellate relief on that issue.

Thus, at the end of 2011, Intervenor Tomyns began filing motions for
disbursal of funds and negotiating with counsel for Universal, Jacquelyn Beatty
regarding the calculation and payment of the funds due and owing to the Tomyns.

Ultimately, as indicated above, an order was entered on March 4, 2011, disbursing
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to the Tomyns the interest accrued after May 20, 2005, which had not been
previously paid.

At this time, Mr. Gosselin demanded a “full satisfaction of judgment” of
the confessed judgment, which had previously been filed regarding the
Tomyn/Sharbono settlement agreement. On March 4, 2011, the Trial Court
declined to direct counsel for Tomyns to enter into a “full” satisfaction of
judgment because it was far from clear as to whether or not the Sharbonos, (due to
breach of the agreement with the Tomyns), owed additional monies to the
Tomyns. In other words, Judge Buckner was not inclined to enter such a ruling
and could not find that the Sharbonos had fully complied with all of their
obligations under the terms of the Tomyn/Sharbono settlement agreement.

The Sharbonos appealed that order.

IHI. ARGUMENT

A. Standard of Review and Relevant Burdens of Proof.

A diligent review of available legal research resources has not disclosed
what, if any, standard of review would be applicable to the matter which is
currently before the Court. Appellant's brief is silent with respect to such an
issue.

It is noted that what is at issue here is a question relating to the trial court's
management of a case which has come before it. It is suggested that the most
analogous matters are subject to review by the appellate court under an abuse of
discretion standard. See, for example, Howard v. Royal Specialty Underwriting,
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Inc., 121 Wn. App. 372, 379, 89 P.3d 265 (2004), (issues relating to the scope of
discovery and motions for continuance are reviewed under an abuse of discretion
standard); see also, Wilson v. Horsley, 137 Wn.2d 500, 505, 974 P.2d 316 (1990),
(a court's orders regarding motions to amend pleadings is reviewed under amn
abuse of discretion standard; Blair v. Ta-Seattle East No. 176, 171 Wn.2d 342,
348, 254 P.3d 797 (2011) (trial court sanctions for discovery violations are
reviewed for an "abuse of discretion”).

It is suggested that an abuse of discretion standard also should be applied
to the question of whether or not the trial court was within its prerogatives in
refusing to enter a full satisfaction of judgment. Such an issue involves matters
which, particularly in this case, are uniquely within the purview and knowledge of
the trial court and should not be subject to the second guessing by the appellate
court. As discussed in the case of Minehart v. Morning Star Boys Ranch, Inc .,
156 Wn. App. 457, 463, 232 P.3d 591 (2010), (a case which involved the revieww
of a trial court's evidentiary rulings), an abuse of discretion standard is extremel 3
deferential to a trial court's determination:

Discretion is abused when it is exercised on untenable grounds or

for untenable reasons. Thus, even where an appellate court

disagreed with the trial court, it may not substitute its judgment for

that of the trial court unless the basis for the trial court's ruling is

untenable. An errant interpretation of the law is an untenable

reason for a ruling. (Citations omitted).

Further, even if we assume arguendo that a standard other than a "abuse o f

discretion standard" has application in this case, the procedural vehicle utilized by

the Appellant, in attempt to have what are essentially issues of fact resolved by
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the trial court is somewhat problematic. Typically a party seeking resolution of
factual issues, as a matter of law, is obligated to file a motion pursuant to CR S 6
for summary judgment. Of course, CR 56 motions must comport with very
particularized standards. See, Balise v. Underwood, 62 Wn.2d 195, 199, 381 P.2d
966 (1963) (listing various rules). Here, the Appellant utilized the vehicle of
essentially a motion to compel the entry of a satisfaction of judgment. Ultimately
the trial court determined that factual issues precluded entry of such an order.
Instead of seeking an evidentiary hearing where factual issues could be resolved,
the Appellants filed this appeal.

Typically motions for summary judgment are reviewed de novo, with all
the facts and inferences construed in a manner most favorable to the non-moving
party, which here would be the respondent Tomyns. See, Hadley v. Maxwell, 144
Wn.2d 306, 308, 27 P.3d 600 (2001); Right-Price Recreation, LLC v. Connells
Prairie Community Council, 146 Wn.2d 370, 381, 460 P.3d 789 (2000).

A settlement agreement is interpreted the same as a contract. See
McGuire v. Bates, 169 Wn.2d 185, 188-89, 234 P.3d 205 (2010). Generally, the
parties seeking enforcement of a contract has the burden of proving performance
of any and all express conditions precedent. See, Walter Implement, Inc. v. Focht,
107 Wn.2d 553, 557, 703 P.2d 1340 (1987). As the supreme court stated in Ros.s
v. Harding, 64 Wn.2d, 231, 237, 391 P.2d 526 (1964) "proof of performance of an
express condition precedent is a burden which must be met by a party who seeks
enforcement of a contract '... a plaintiff, in order to maintain an action on the
contract must have complied with the conditions present precedent contained
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therein. That is to say, a breach by a plaintiff a material condition precederat
relieves the defendant of liability under the contract'." See also State v. Trask, P 1
Wn. App. 253, 273-74, 957 P.2d 781 (1998).

Additionally it is noted by way of burden of proofs, generally the question
of payment, involves questions relating to affirmative defenses. CCR 8(c). While
what is not directly at issue is a "affirmative defense" of payment, the existence of
such proposition as a "affirmative defense" is suggestive that the burden of proof
clearly was upon the Sharbonos in this case to establish in fact payment in full.

As discussed below, there clearly were outstanding factual issues that
could not simply be resolved on a "motion to compel” with respect to whether or
not the Sharbonos had fully complied with all of their obligations under the terms
of the Tomyn/Sharbono settlement agreement, particularly as it relates to the
implied covenant of good faith and fair dealing.

Finally by way of preliminary considerations, the Tomyns are in full
agreement with Universal Underwriters, that its entitlement to full satisfaction of
judgment in this case, is an entirely separate issue as to whether or not the
Sharbonos are entitled to a full satisfaction of judgment under the terms of the
Tomyn/Sharbono settlement agreement. Universal Underwriters, was not a party
to the Tomyn/Sharbono settlement agreement. Further, Universal Underwriters
fulfilled all its obligations under the terms of the May 20, 2005 Judgment, and the
opinion of this Court which is now set forth at 158 Wn. App. 963, 247 P.3d 430
(2010). While the Tomyns are not particularly pleased with respect to certaira
actions on the part of Universal Underwriters, before, and during the subject
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litigation, and are in fact very troubled by certain aspects of Universal's action s,
such concerns, are entirely separate and apart from the very limited question
presented in this appeal, i.e., whether or not under the terms of the
Tomyn/Sharbono settlement agreement, the Sharbonos are entitled to entry of a
full satisfaction of judgment. As discussed in more detail below, the Trial Couwrt
was correct in finding that due to outstanding factual issues regarding compliance
with that agreement, the Sharbonos clearly were not entitled to entry of a full
satisfaction, at the time in question.

B. The Sharbonos Violated the Implied Covenant of Good Faith amnd

As this Court is no doubt aware within every contract there is an implied
covenant of good faith and fair dealing. See, generally, Edmonson v. Pop Choi,
155 W. App. 376, 386, 228 P.3d 780 (2010). The implied covenant of good faith
and fair dealing contained in every contract, requires mutual cooperation so that
each party may enjoy the full benefit of performance. At its essence, the implied
covenant of good faith and fair dealing ensures that a party to a contract do not
interfere with the other party's ability to get the full benefit of the contract. See,
Lonsdale v. Chesterfield, 99 Wn.2d 353, 357, 662 P.2d 385 (1983). Further,
when a party only partially performs a contract they are only entitled to the
benefit and/or payment for such partial performance. See, Ducolon Mechanical,
Inc. v. Shinstein/Forness, Inc., 77 W. App., 707, 893 P.2d 1127 (1995).

In this case, it is clearly the Tomyns' position that the Sharbonos were not

and are not entitled to full satisfaction of judgment in this case due to their breach
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of the implied covenant of good faith and fair dealing, which has resulted in
partial performance of a Sharbono/Tomyn settlement agreement, but not full
performance. Specifically, under the terms of the agreement, the Sharbonos were
promising to pursue a lawsuit on the Tomyns' behalf so that they could receive the
assigned rights/benefits.

Under Paragraph2 of the subject contract which included at
Paragraph "B", “the benefits payable under any liability insurance which because
of an act of bad faith, Universal is estopped or denied or deemed to have sold to
respondents”.  Naturally such provisions would include any award of
"presumptive damage" which is measured by the terms of the confessed judgment
that was entered into as part of the Tomyn/Sharbono settlement agreement, plus
any interest generated thereby.

Up until the issuance of the first mandate in this case, following the first
round of appeals herein, the Sharbonos through Mr. Gosselin complied with their
obligations under the terms of the Tomyn/Sharbono settlement agreement.
However once the mandate was issued, clearly such performance became only
partial in the sense that the Sharbonos made "a grab for the money"” when
Mr. Gosselin on their behalf started asserting a position on behalf of the
Sharbonos that they were entitled to the interest generated from Paragraph 7 of
the May 20, 2005 Judgment, which in and of itself was interest generated from
Paragraph 1 which specifically reference the assigned benefits to the Tomyns

under the terms of the Tomyn/Sharbono settlement agreement.
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As a result, the Tomyns had no other alternative but to intervene into thi s
lawsuit in order to protect their own interests from the obvious overreaching of
the Sharbonos, which clearly were intended to deny the Tomyns the full benefit o f
their bargain. As conclusively already determined by this Court, the notion that
one could separate the interest from a principal amount and try to make it
something other than what it was, is simply a preposterous proposition.

Ultimately the fanciful position taken by the Sharbonos was resoundedl 3y
rejected by the trial court in its October 3, 2008, Order which did two things, 1t
calculated interest based on the plain language of both Paragraph 1 and 7 of the
May 20, 2005 Judgment and also made a determination that those amounts belon g
to the Tomyns. Despite the trial court's rejection of such a spurious position the
Sharbonos compounded their bad faith, by filing a cross-appeal with respect to the
entitlement aspect of that Order, after Universal had also appealed the interest
calculations.

Such circumstances were further compounded by the fact that such
shenanigans were occurring at an extremely sensitive point in the litigation. A's
reflected by the records and files herein, such events were all occurring post-
mandate. It was post-mandate in a case where the underlying defendant,
Universal Underwriters had failed to assign error to any matters relating to
Paragraph 1 and Paragraph 7 of the May 20, 2005 Judgment. Further, if one
actually examines the record which was before the appellate court even prior to
rendering such a determination it is noted that the May 20, 2005 Judgment was
entered by the trial court without objection by Universal Underwriters with
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respect to the content and/or language of both Paragraphs 1 and 7, which on theix
face both provide for the generation of interest.

Thus, at the time that Mr. Gosselin was filing a cross-appeal, there were
substantial arguments available both to the Sharbonos and the Tomyns that any/
effort on Universal's behalf to challenge the two interest-generating provisions to
appear on the face of the May 20, 2005 Judgment was procedurally barred under a
number of theories. First of all the existence of two interest-generating provisions
within the May 20, 2005 Judgment, as it related to the Tomyns' confessed
judgment emanating out of the Tomyn/Sharbono settlement agreement was
arguably beyond appellate reach because the issue had not been initially raised at
the time of the entry of the May 20, 2005 Judgment, was entered, and generall y/
issues raised for the first time on appeal are untimely. See generally, Bennett v.
Hardy, 113 Wn.2d 912, 917-18, 784 P.2d 1258 (1990).°

As noted in a number of cases including Davis v. Davis, 71 Wn.2d 607,
609, 134 P.2d 464; State v. Bauers, 25 Wn.2d 925, 930, 172 P.2d 279 (1946);
State v. Bradfield, 29 W. App. 679, 630 P.2d 494 (1981), the appellate courts

within the State of Washington are committed to the following proposition:

° As explained in Bennett v. Hardy, ultimately under the terms of RAP 2.5(a) appellate
courts are afforded substantial discretion as to what issues they may or may not
consider, even though otherwise doctrinally or procedurally barred. Additionally,
because Universal had failed to raise the issue during the course of the first appeal and
it failed to assign error to any aspect of the Paragraph 1 and 7 judgment, and its
underlying predicates, consideration of the trial court's calculation of interest from the
facial language of Paragraph 1 and Paragraph 7 would be barred under the terms of the
"law of the case” doctrine. Generally under the terms of the law of the case doctrine
once an appellate holding enunciates a principal law that holding must be followed in
all subsequent stages within the same proceeding. See, Roberson v. Perez, 156 Wn.2d
33, 41, 123 P.3d 844 (2005). The purpose of the law of the case doctrine is both
finality and efficiency in the judicial process. See, State v. Schwab, 163 Wn.2d 664,
672,185 P.3d 1151 (2008).
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This court from the early days has been committed to the rule that

questions determined on appeal or questions which might have

been determined had they be presented, will not be again

considered on a subsequent appeal in the same case.

However, despite such a clear rule of law, Universal did exactly that, it
raised an issue i.e. the existence of two interest-generating provisions, within thie
May 20, 2005 Judgment , which should have been raised during the course of thie
first appeal had there been a proper record made before the trial court. It is noted
that even constitutional issues which could have been raised in a first appeal
cannot be raised for the first time in a second. State v. Barberio, 121 Wn.2d 48,
846 P.2d 519 (1993); State v. Kilgore, 141 W. App. 817, 172 P.3d 373 (2007)
(dismissal of appeals and appropriate remedy for abuse of efforts to file a second
appeal).

Further, presumptively Universal's efforts to challenge the trial court's
application of interest calculations would have been barred under the mandate
rule, because generally orders which simply are enforcing the terms of the

mandate are not per se appealable. See, Asher v. Allyn, 132 W. App. 371, 378,

131 P.3d 339 (2009). See also RAP 12.2.1°

10 Following Universal's appeal regarding the October3, 2008 Order it made

substantial efforts to have the affirmed portion of the May 20, 2005 Judgment
overturned by the Trial Court by way of a procedurally irregular CR 60 motion. Failing
in such efforts Universal filed yet another notice of appeal which was consolidated into
the appeal relating to the October 3, 2008 Order. It is noted that generally once a
mandate has issued a Superior Court no longer has jurisdiction to consider a CR 60
motion to vacate its own judgment which had previously been affirmed on appeal.
Thomas v. Bremer, 88 W. App. 728, 949 P.2d 800 (1997). Further even if the trial
court had the authority to entertain a CR 60 motion any appeal would be limited to the
proprietary of the denial of such a motion. See, Bjurstrom v. Campbell, 27 W. App.
449,618 P.2d 533 (1980).
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Although the Court of Appeals ultimately in the interest-related appeal,
limited that appeal to '"calculation of post-judgment interest”, based
presumptively on application of the above-referenced procedural bars, it is
suggested that even that issue, was entertained by the appellate court solely as a
by-product of its residual discretion under RAP 2.5(a). Given the existence of thhe
numerous procedural bars, referenced above, it is respectfully submitted that such
a position is "supportable" and reasonable.

As recognized by the trial court, the fact that Mr. Gosselin, had filed a
cross-appeal with respect to allocation and/or entitlement only served to
underscore that there was a potential "problem" worthy of appellate review, even
though arguably such review was otherwise doctrinally and procedurally barred.

While perhaps one could argue that any damages from such breach,
beyond the need for the Tomyns to intervene, with its associated costs and
attorney's fees, are "unsupportable” it is hard to see how proof of damages for
such actions, would be any different than that applicable in the attorney
malpractice context where an attorney has engaged in appellate error. As the
Court is no doubt aware, in the appellate malpractice context, cause in fact is
predicated on the notion that had certain conduct not occurred there would have
been a positive result or a better result on appeal. See, Daugert v. Pappas, 104
Wn.2d 254, 258-60, 704 P.2d 600 (1985). Ultimately cause in fact under such
circumstances generally involves an issue of law which is decided by the trial
court in the first instance. Id, at 259. Here, Judge Buckner, implicitly recognized
the damage caused by the Sharbonos' appellate actions, when she observed:
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I will be denying the request for full satisfaction, but granting your request

for partial satisfaction of judgment, because, again, I see that with regard

to that cause of action, the first one, that there were issues that were —

decisions that I made that were reversed by the court of appeals. So I

think there would have been more money here for the Tomyns under these

circumstances. (RP 3/4/11 at 16).

Further, as indicated above there are certainly outstanding issues as to
whether or not the Sharbonos complied with the actual terms of the settlement
agreement in that under its terms they were precluded from making claims against
the Tomyns. Clearly, the actions of the Sharbonos in seeking monies that clearl 3
belonged to the Tomyns, would be a form of an adverse "claim", thus violative of
the express terms of the settlement agreement.

In any event, as the trial court correctly concluded there clearly are and
were outstanding factual issues with respect to whether or not the Sharbonos had
fully performed under the terms of the Tomyn/Sharbono settlement agreement,
which otherwise would entitle them to full satisfaction of judgment. Such issues
ultimately should be resolved by way of an evidentiary hearing in front of

Judge Buckner and/or can be resolved through a separate lawsuit."!

C. Until Qutstanding Issues Regarding Breach/Performance by the
Sharbonos Have Been Resolved, the Tomyns Should Not Be Required

to Provide the Sharbonos a Full Satisfaction of Judgment.

The Tomyns respectfully disagree with the Sharbonos with respect to

whether or not providing a full satisfaction of judgment to the Sharbonos would

" There are also outstanding issues with respect to the method and manner in which the
Sharbonos went about settling their alleged "retained claims" which also served to
undermine the Tomyns from receiving the full benefit of their bargain. It is noted that
under the terms of the Sharbono/Universal settlement agreement the Sharbonos were
literally tasked with undermining the Tomyns' position with respect to entitlement to
Paragraph 7 interest with a goal that was clearly beneficial to Universal.
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undermine and/or preclude the Tomyns from further addressing the Sharbono s'
breach of contract and/or bad-faith performance. The case of Do v. Farmer, 127
W. App. 180, 189, 110 P.3d 840 (2005) is highly distinguishable. In that case, thie
appellate court simply addressed unique issues relating to the operation of the
mandatory arbitration rules and when an entitlement to MAR 7.3 attorney fees
accrues. Here, the practical effect of what the Sharbonos seek, is a determination
of the trial court that the Tomyns have received all that they are entitled to.
Ultimately what they are seeking, is satisfaction of "a confessed judgment”, which
presumptively then could be used as a basis for an argument that any further
claims on behalf of the Tomyns regarding performance of the subject contract by
the Sharbonos would have preclusive effect either under the doctrine of res
judicata and/or collateral estoppel. See, Stevens County v. Futurewise, 146 W',
App. 493, 502, 192 P.3d Page 1 (2008) (the doctrine of res judicata bars parties
from re-litigating claims that were raised or could have been raised in earlier
action); See also, Shoemaker v. City of Bremerton, 109 Wn.2d 504, 507, 745 P.2d
858 (1987) (discussing elements of collateral estoppel).

Here what the Sharbonos are seeking is a satisfaction of judgment thus
effectually rendering the confessed judgment final. If in fact the Sharbonos do
not intend to use the confessed judgment in such a manner, and intends to waive
in the future any such assertions, in reply they should clearly state so.

CONCLUSION

The Trial Court did not abuse its discretion by refusing to enter in a full
satisfaction of judgment because there remains outstanding issues as to whether or
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not the Sharbonos breached/fully performed their obligations under the terms ©of
the Tomyn/Sharbono settlement agreement. Ultimately whether such miscondu.ct
occurred, should, at a minimum, resolved in an evidentiary hearing before the
Trial Court, and/or through separate litigation.

The Sharbonos have the burden of proving performance, and/or
entitlement to a full satisfaction, and even if it is an issue subject to "de novo
review, factual issues precluded the relief they were seeking. Thus for the reasoms
stated above the decisions of the trial court should be affirmed and/or this matter

remanded for an evidentiary hearing.

DATED this 27" day of October, 2011.

aul Lind€nmuth,) WSBA# 15817
Of Attorneys for Respondents
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Court of Appeals of Washington, Division 2.
James and Deborah SHARBONO, individually and
the marital community comprised thereof, Re-
spondents,

v.

UNIVERSAL UNDERWRITERS INSURANCE
COMPANY, a foreign insurer, Appellants,
and
Len Van De Wege And “Jane Doe” Van De Wege,
individually and the marital community comprised
thereof, Defendants,
and
Clinton L. Tomyn, individually and as Personal
Representative of the Estate of Cynthia L. Tomyn,
deceased; and as Parent/Guardian of Nathan
Tomyn, Aaron Tomyn, and Christian Tomyn, minor
children, Intervenors.

No. 39781-1-11
March 22, 2011.

West KeySummaryAppeal and Error 30 €=
781(1)

30 Appeal and Error
30XMI Dismissal, Withdrawal, or Abandonment
30k779 Grounds for Dismissal
30k781 Want of Actual Controversy
30k781(1) k. In General. Most Cited
Cases
Due to the unique circumstances of a case in
which family of motorist killed in collision with in-
sureds sought to compel disclosure of the proposed
settlement terms between insureds and insurer re-
garding the amount of liability coverage for the ac-
cident, the issue was unlikely to recur, and thus re-
view of the moot issue was not warranted. Because
insureds were suing insurer to satisfy the confessed
judgment they owed the family of motorist, in-

sureds were not merely representing their own in-
terests in the proceeding; it appeared that they also
had some duty to protect motorist's family's in-
terests as well. The issue presented was whether it
was improper to compel disclosure under these
unique circumstances.

Appeal from Pierce County Superior Court; Hon.
Rosanne Nowak Buckner, J.

Philip Albert Talmadge, Emmelyn Hart, Talmadge/
Fitzpatrick, Tukwila, WA, Jacquelyn A. Beatty, At-
torney at Law, Seattle, WA, for Appellants.

Benjamin Franklin Barcus, Paul Alexander Linden-
muth, Ben F. Barcus & Associates PLLC, Tacoma,
WA, for Respondents Intervenor(s).

UNPUBLISHED OPINION
ARMSTRONG, J.

*]1 James and Deborah Sharbono sued Univer-
sal Underwriters Insurance Company to ¢stablish
the amount of their coverage for an auto accident
that a family member caused. The parties reached a
proposed settlement following mediation. Interven-
or Clinton Tomyn, whose wife died in the accident,
moved to compel disclosure of the proposed settle-
ment terms. The trial court granted the motion and
Universal sought discretionary review, arguing that
the disclosure order violated the mediation commu-
nication privilege under the Uniform Mediation Act
(UMA), chapter 7.07 RCW. The Tomyns counter
that this issue is moot because the settlement is now
final and they have received a copy of the agree-
ment. We agree and decline to review the issue be-
cause of the unique facts leading to the trial court's
ruling compelling disclosure.

FACTS
On December 11, 1998, Cassandra Sharbono
hit a car driven by Cynthia Tomyn, causing Cyn-
thia's death. Her husband, Clinton Tomyn, sued
Cassandra and her parents, James and Deborah
Sharbono. Clinton sued individually, as the per-
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sonal representative of his wife's estate, and as the
guardian of their children. The Tomyns and the

" Sharbonos settled, with the Sharbonos agreeing to

confess judgment for $4,525,000 and to sue Univer-
sal to recover insurance proceeds to satisfy the
judgment amount. The Sharbonos prevailed
against Universal at trial and Universal appealed.
We reversed several trial court rulings on the extent
of coverage and an award for bad faith damages.
See Sharbono v. Universal Underwriters Ins. Co.,
139 Wash.App. 383, 388-93, 424, 161 P.3d 406

(2007).

On remand, the Tomyns moved to intervene as
a party in the action. Universal moved to limit the
Tomyns' intervention to the ongoing dispute over
the calculation of interest on a portion of the judg-
ment that we affirmed. See Sharbono, 139
Wash.App. at 424, 161 P.3d 406. Universal argued
that the Tomyns had no standing to participate in
the remaining dispute over bad faith damages be-
cause the Sharbonos had expressly retained bad
faith claims for themselves in the TomynSharbono
settlement. The trial court allowed the Tomyns to
intervene to protect their interest in the affirmed

judgment.

On August 11, 2009, the Sharbonos, the
Tomyns, and Universal participated in an unsuc-
cessful mediation session. On August 18, the Shar-
bonos and Universal separately mediated and
agreed to a proposed settlement. The Sharbonos'
counsel then notified the Tomyns' counsel that they
were working on finalizing the settlement agree-
ment. The Tomyns were surprised the Sharbonos
would settle without including them in the negoti-
ations and demanded full disclosure of the proposed
agreement. Universal and the Sharbonos refused.

The Tomyns moved to compel disclosure of the
negotiations and proposed settlement terms, ex-
pressing concern that the settlement might impact
their interests. Universal opposed the motion, ar-
guing that the settlement negotiations were protec-
ted from disclosure under the UMA. The trial court
granted the Tomyns' motion, ruling:

*2 1 understand that we are talking about settle-
ment of the Sharbomos' claims. However, the
Sharbonos' claims do arise from the wrongful
death of Cynthia Tomyn. Under these circum-
stances, that substantially outweighs the interest
in protecting the confidentiality under the medi-
ation statute, and I will grant the request to com-
pel disclosure of the settlement negotiations.

Report of Proceedings (RP) at 27. After further
argument and requests to clarify the scope of the
order, the trial court ruled: “I'll just require disclos-
ure at this point of proposed settlement terms
without drafts.” RP at 37. The Sharbonos' counsel
then orally disclosed the proposed settlement terms
on the record.

ANALYSIS

The parties agree that this case is now moot be-
cause the Sharbonos and Universal have finalized
their settlement and provided a copy of the final
agreement to the Tomyns. We may review a moot
case if it presents issues of “ ‘continuing and sub-
stantial public interest.” “ Satomi Owners Ass'n v.
Satomi, LLC, 167 Wash.2d 781, 796, 225 P.3d 213
(2009) (quoting In re Marriage of Hormer, 151
Wash.2d 884, 891, 93 P.3d 124 (2004)). In deciding
whether a case presents issues of continuing and
substantial public interest, we consider three
factors: “ ‘(1) whether the issue is of a public or
private nature; (2) whether an authoritative determ-
ination is desirable to provide future guidance to
public officers; and (3) whether the issue is likely
to recur.” “ Safomi, 167 Wash.2d at 796, 225 P.3d
213 (quoting Horner, 151 Wash.2d at 892, 93 P.3d
124).

Due to the unique circumstances of this case, it
is unlikely that this particular issue will recur or
that an authoritative determination will be helpful
in providing future guidance to public officers. The
issue is not simply whether, in a multi-party case,
the court can compel disclosure of a mediated set-
tlement between fewer than all parties. Here, the
Sharbonos were involved in a unique contractual
relationship with the Tomyns arising out of the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?rs=WLW11.07...

10/7/2011



Page 4 of 4

Page3
Not Reported in P.3d, 160 Wash.App. 1036, 2011 WL 986043 (Wash.App. Div. 2) e

(Cite as: 2011 WL 986043 (Wash.App. Div. 2))

Tomyn— Sharbono settlement agreement. Because
the Sharbonos were suing Universal to satisfy the
confessed judgment they owed the Tomyns, the
Sharbonos were not merely representing their own
interests in this proceeding; it appears that they also
had some duty to protect the Tomyns' interests as
well. Because the issue of whether it was improper
to compel disclosure under these umique circum-
stances is unlikely to recur, we decline to review
this moot issue.

A majority of the panel having determined that
this opinion will not be printed in the Washington
Appellate Reports, but will be filed for public re-
cord pursuant to RCW 2.06.040, it is so ordered.

We concur: QUINN-BRINTNALL, J., and PENO-
YAR, C.J.

Wash.App. Div.2,2011.

Sharbono v. Universal Underwriters Ins. Co.

Not Reported in P.3d, 160 Wash.App. 1036, 2011
WL 986043 (Wash.App. Div. 2)

END OF DOCUMENT
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NOTE: UNPUBLISHED OPINION, SEE RCWA
2.06.040

Court of Appeals of Washington,
Division 2.

James and Deborah SHARBONO, individuaily and
the marital community comprised thereof, Re-
spondents,

V.

UNIVERSAL UNDERWRITERS INSURANCE
COMPANY, aforeign insurer; Len Van De Wege
and “Jane Doe” Van De Wege, individually and the
marital community comprised thereof, Respond-
ents,

Clinton L. Tomyn, individually and as Personal
Representative of the Estate of Cynthia L. Tomyn,
deceased; and as Parent/Guardian of Nathan
Tomyn, Aaron Tomyn, and Christian Tomyn, minor
children, Appellants/Intervenors.

No. 40245-9-11.
July 19, 2011.

Appeal from Pierce County Superior Court; Hon.
Rosanne Nowak Buckner, J.

Benjamin Franklin Barcus, Paul Alexander Linden-
muth, Ben F. Barcus & Associates PLLC, Tacoma,
WA, for Appellants.

Timothy R. Gosselin, Gosselin Law Office PLLC,
Tacoma, WA, Philip Albert Talmadge, Talmadge/
Fitzpatrick, Tukwila, WA, Jacquelyn A. Beatty, At-
torney at Law, Seattle, WA, for Respondents.

UNPUBLISHED OPINION
VAN DEREN, J.

*1 Clinton Tomyn, on behalf of himself, his
deceased wife's estate, and his minor children,
seeks review of a trial court ruling denying the
Tomyns' motion to disqualify attorney Timothy

Gosselin, who represents James and Deborah Shar—
bono and their daughter Cassandra in this long—
running lawsuit arising from a vehicle accident,
which caused Cynthia Tomyn's death. The Shar—
bonos are liable for Cynthia Tomyn's death. At js—
sue is whether a settlement agreement between the
Sharbonos and the Tomyns or a course of conduct
pursued under the settlement agreement (1) made
Gosselin the Tomyns' attorney, (2) made the
Tomyns third party beneficiaries of Gosselin's ser—
vices, or, (3) if there was otherwise a common in-
terest privilege, the violation of which warrants
Gosselin's disqualification from representing any,
party in this case.

We affirm the trial court's denial of the
Tomyns' disqualification motion, holding that there
was no attorney-client relationship between Gos-
selin and the Tomyns created under the Sharbono/
Tomyn settlement agreement, that the Tomyns are
not third party beneficiaries of Gosselin's represent—
ation of the Sharbonos, and that the Tomyns fajled
to prove that Gosselin breached any duty to protect
confidential information under the “common in-
terest” ™! theory.

FN1. Broyles v. Thurston County, 147
Wn.App. 409, 442, 195 P.3d 985 (2008).

FACTS
This case has a long and complicated history.
For more than a decade, the case has been involved
in various forms of negotiations, settlement, medi-
ation, and litigation. It has yielded numerous ap-
peals and three decisions by this court already ™2
Although the present appeal concerns only the pro-
priety of the trial court's denial of the Tomyns' mo-
tion to disqualify the Sharbomos' attorney, Gos-
selin, the Tomyns' assertions of error reach back to
events early in this case's history, including a 2001
settlement agreement and subsequent performance
of obligations under that agreement. A brief over-

view of relevant facts follows.
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FN2. Sharbono v. Universal Underwriters
Ins. Co., 139 Wn.App. 383, 161 P.3d 406
(2007); Sharbono v. Universal Under-
writers Ins. Co., 158 Wn.App. 963, 247
P.3d 430 (2010); Sharbono v. Universal
Underwriters Ins. Co., noted at 160
Wn.App. 1036 (2011). Our commissioner
has consolidated two additional appeals,
Sharbono v. Universal Underwriters Ins.
Co., No. 41931-9-11 (Wash. Ct.App. ap-
peal filed Mar. 31, 2011); Tomyn v. Shar-
bono, No. 41981-5-11 (Wash. Ct.App. ap-
peal filed Apr. 11, 2011), which are pending.

This case had its genesis in a 1998 car accident,
in which a vehicle owned by James and Deborah
Sharbono and driven by their 16 year old daughter,
Cassandra, struck Cynthia Tomyn's car causing
Tomyn's death. Sharbono v. Universal Under-
writers Ins. Co., 158 Wn.App. 963, 965-66, 247
P.3d 430 (2010). Shortly thereafter, the Tomyns
hired attorney Ben Barcus to represent them in pur-
suing clams against the Sharbonos, and the Shar-
bonos hired Gosselin to represent their interests.

The Sharbonos had primary liability coverage
with State Farm Insurance Company and umbrella
coverage under their commercial and personal liab-
ility policies with Universal Underwriters Insurance
Company. Sharbono, 158 Wn.App. at 966. The
Sharbonos claimed that they had three umbrella
policies; Universal advised them they had only one
umbrella policy with a $1,000,000 limit. Skarbono,
158 Wn.App. at 966. During settlement negoti-
ations with the Tomyns, the Sharbonoes asked Uni-
versal several times to produce its underwriting file
so that they and the Tomyns could know the extent
of the Sharbonos' liability coverage but Universal
refused. Sharbono, 158 Wn.App. at 966. Settle-
ment negotiations between the Sharbonos and the
Tomyns continued for more than a year and were
finally successful in March 2001. Ben Barcus rep-
resented the Tomyns and Gosselin represented the
Sharbonos during these negotiations.

*2 Under the terms of the settlement, the Shar-
bonos agreed to have judgment entered against
them for $4,525,000. They also agreed to file a law-
suit against Universal and to give certain awards
against Universal to the Tomyns if they prevailed.
The Sharbonos retained their rights to other recov-
eries, and the Tomyns agreed to execute a full satis-
faction of the confessed judgment upon final resol-
ution of the Sharbonos' suit against Universal, re-
gardless of the result of that suit.™>

FN3. In affirming the settlement's reason-
ableness, we have already recognized that
the settlement was negotiated through an
adversarial process “at arms length” and in
“good faith.” 139 Wn.App. at 406.

In compliance with the settlement agreement,
the Sharbonos sued Universal asserting multiple
claims against Universal and its agent, who pur-
portedly sold the Sharbonos the multiple umbrella
policies. The particulars of this suit are detailed in
Sharbono v. Universal Underwriters Ins. Co., 139
Wn.App. 383, 161 P.3d 406 (2007). For present
purposes we note that the Sharbonos were success-
ful in many of their claims, both on summary judg-
ment and in an ensuing jury trial, after which the
trial court entered judgment against Universal for
approximately $9,400,000, which included a jury
verdict of $4,500,000 regarding the Sharbonos'
personal damages. Universal appealed, and we af-
firmed in part and reversed in part, vacating the
$4,500,000 jury award and remanding for further
proceedings. Sharbono, 139 Wn.App. at 424.

Following denial of further review by our Su-
preme Court in July 2008, see Sharbono v. Univer-
sal Underwriters Ins. Co., 163 Wn.2d 1055, 187
P.3d 752 (2008), the case proceeded on remand to
the trial court, where the Sharbonos moved to ex-
ecute on Universal's appeal bond, see Sharbono,
158 Wn.App. at 968, and purportedly obtained a tri-
al setting for the Sharbonos' remanded claims. At
this point, August 2008, the Tomyns moved to in-
tervene. Sharbono, 158 Wn.App. at 968 n. 6. On
September 5, 2008, the trial court granted the
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Tomyns' motion, permitting them limited interven-
tion to protect their interest in the 2005 judgment.

On October 3, 2008, the trial court also granted
the Sharbonos' motion to execute on Universal's
appeal bond, calculated prejudgment and postjudg-
ment interest amounts, and designated the Tomyns
as the proper recipients of all such interest amounts.
Sharbono, 158 Wn.App. at 968. Universal appealed
the October 3 order and the Sharbones cross-
appealed the designation of the Tomyns as recipi-
ents of all interest amounts.™ Sharbono, 158
Wn.App. at 969. We ultimately vacated the amount
of the trial court's interest award, remanded for re-
calculation of interest, and affirmed the trial court's
designation of the Tomyns as the proper recipient
of all interest payments. Sharbono, 158 Wn.App.
at 974.

FN4. Universal appealed other rulings of
the trial court, but in a separate order we
narrowed the scope of Universal's appeal
to a challenge of the trial court's interest
calculation only. See Sharbono, 158
Wn.App. at 969--71.

In the meantime, in August 2009, Gosselin and
Barcus, on behalf of the Sharbonos and the
Tomyns, respectively, mediated with Universal
without success. Later that same month, Gosselin,
on behalf of the Sharbonos, mediated with Univer-
sal regarding that part of the lawsuit that the Shar-
bonos had retained for themselves, and this medi-
ation was successful. On August 21, 2009, Gosselin
e-mailed Barcus, informing him of the Sharbono/
Universal settlement and assuring him that it ad-
dressed only the Sharbomes' separate retained in-
terests. Barcus immediately responded, demanding
details of the settlement and threatening suit.

*3 The Tomyns then filed a motion to compel
disclosure of the Sharbono/Universal settlement
negotiations and the terms of the proposed settle-
ment agreement. The trial court granted the motion
on September 4, 2009, and Gosselin gave an oral
presentation on the record disclosing the terms of

the proposed settlement. Sharbono v. UniversaZ
Underwriters Ins. Co., noted at 160 Wn.App. 1036,
2011 WL 986043, at *1. On October 9, Gosselin
further provided the Tomyns with a copy of the fi~
nal settlement agreement between the Sharbonos
and Universal. ™5

FNS5. Universal sought discretionary re-
view of the disclosure order, arguing that
the order violated the mediation commu-
nication privilege under the Uniform Me-
diation Act, chapter 7.07 RCW. Sharbono,
2011 WL 986043, at *1. Because a copy of
the final agreement had been given to the
Tomyns by the time we considered the
matter, the parties agreed that the matter
was moot. We agreed, and declined to ad-
dress the matter. Sharbono, 2011 WL
986043, at *2.

On October 13, the Tomyns filed an ex parte
motion for a temporary restraining order (TRO) and
order to show cause seeking to impound the
$2,350,000 that the Sharbomos had received in
their settlement with Universal. At the resulting Oc-~
tober 16 show cause hearing, the trial court quashed
the TRO and denied a permanent injunction, noting
that the court registry contained sufficient funds
($7,900,000) to protect the Tomyns' interest.

On November 18, the Tomyns moved to dis~
qualify Gosselin. They argued that Gosselin should
be disqualified on three grounds: (1) he was the
Tomyns' attorney and had a conflict of interest
serving the Sharbonos' interest, (2) he was hired to
represent the Tomyns' interests so they were third
party beneficiaries to whom Gosselin owed a duty
of loyalty, and (3) the Sharbomos and the Tomyns
shared a common interest that gave rise to a priv-
ilege that Gosselin could no longer honor because
the Sharbonos' and the Tomyns' interests now con-
flicted. Gosselin argued (1) he could not have an at-
torney-client relationship with the Tomyns because
that relationship would be illegal and an obvious
conflict with his obligations to the Sharbonos; (2)
the circumstances for a common interest had not
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occurred and, even if they had, the interest did not
create a right to disqualify counsel but, rather, a
privilege to protect communications; and (3) a third
party beneficiary relationship could not arise be-
cause it would have divided Gosselin's loyalties
between his clients, the Sharbonos and the
Tomyns, and a third party beneficiary relationship
did not arise because he was hired only to represent
the Sharbonos. The Sharbonos expressly testified
that they hired Gosselin to represent them, not the
Tomyns.

On December 22, the trial court denied the
Tomyns' motion to disqualify Gosselin and on Feb-
ruary 5, 2010, the court denied the Tomyns' sub-
sequent motion to reconsider. The Tomyns appeal.
Gosselin cross-appealed the trial court's oral ruling
that the Tomyns were third party beneficiaries and
that they may have a right to sue Gosselin for dam-
ages. See footnote 8.

ANALYSIS

The Tomyns claim that the trial court erred in
finding that Gosselin need not be disqualified from
representing any party in this long-standing case
based on either a direct attorney-client relationship
that arose during his representation of the Shar-
bonos against Universal, through a third party be-
neficiary theory, or based on a “common interest”
theory. We disagree.

A. Standard of Review

*4 “Whether circumstances demonstrate a con-
flict under ethical rules is a question of law we re-
view de novo.” RWR Mgmt., Inc. v.. Citizens Realty
Co., 133 Wn.App. 265, 279, 135 P.3d 955 (2006).
Properly resolving this alleged conflict requires the
trial court to exercise discretion and we review the
trial court's resolution for abuse of discretion. RWR
Mgmt., 133 Wn.App. at 279. We also review denial
of a reconsideration motion for abuse of discretion.
RWR Mgmt., 133 Wn.App. at 280.

B. Direct Attorney—Client Relationship
The Tomyns first contend that the Sharbono/
Tomyn settlement agreement created a direct attor-

ney-client relationship between the Tomyns and
Gosselin. We disagree.

The essence of the attorney[-]client relation-
ship is whether the attorney's advice or assistance
is sought and received on legal matters. The rela-
tionship need not be formalized in a written con-
tract but, rather, may be implied from the parties'
conduct. Whether a fee is paid is not dispositive.
The existence of the relationship “turns largely
on the client's subjective belief that it exists.”

Bohn v. Cody, 119 Wn.2d 357, 363, 832 P.2d
71 (1992) (citations omitted) (quoting In re Mc-
Glothen, 99 Wn.2d 515, 522, 663 P.2d 1330 (1983)
). But the client's subjective belief does not control
the issue unless such belief is reasonably formed
based on the attending circumstances. Bohn, 119
Wn.2d at 363.

The Tomyns contend that, by assigning certain
claims to the Tomyns and obligating the Shar-
bonos to pursue those claims, the Sharbono/
Tomyn settlement agreement by its terms made the
Sharbonos' retained counsel, Gosselin, the
Tomyns' attorney for purposes of pursuing those
claims; and that, at the very least, the agreement
created joint representation. Throughout their brief,
the Tomyns rely on the notion that the settlernent
agreement assigns claims to the Tomyns. Gosselin
answers that the settlement agreement did no more
than make the Sharbonos contractually obligated to
the Tomyns to perform certain acts, and that he,
working for the Sharbonos only, performed the re-
quired acts to fulfill the Sharbonos' obligations un-
der the settlement agreement.

This dispute turns on the language of the Shar-
bono/Tomyn settlement agreement. First, the agree-
ment included an integration clause stating that the
written settlement agreement “contains the entire
agreement of the parties.” Clerk's Papers (CP) at
21. Notably, the agreement expressly states that its
purpose is “to protect the assets, earnings and per-
sonal liability of [the Sharbono]s " from a verdict
in excess of the insurance coverage available to
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them, “as well as to protect [the Sharbone]s from
the expense and hardship of bankruptcy proceed-
ings.” CP at 17. The agreement acknowledged that
the Tomyns had sued the Sharbonos for damages
based on Cynthia Tomyn's death, that the Shar-
bonos had primary insurance coverage of $250,000
(as acknowledged by State Farm) and $1,000,000
of umbrella liability coverage (as acknowledged by
Universal), and that the Sharbonos contended that
Universal was obligated to provide at least
$3,000,000 in insurance coverage.

*5 The settlement further stated that the parties
through their respective attorneys had conducted in-
dependent investigations and concluded that

[the Sharbono]s face a real and substantial risk
that judgment will be entered against [them] in
excess of the $250,000 insurance provided by
State Farm and the $1[,000,000] insurance Uni-
versal acknowledges. Universal's denial of addi-
tional insurance has left the [ Sharbono]s' prop-
erty, earnings, and personal assets exposed to
substantial risk of attachment to satisfy such

judgment.

Therefore, in an effort to settle all of [the
Tomyn] s' claims against [the Sharbono]s in a
way that offers some protection of [the Shar-
bono]s' assets; eliminates or reduces the risk that
[the Sharbenoes] must file bankruptcy to protect
their personal financial well-being; as a con-
sequence of the extreme severe adverse financial
impact of a judgment which is likely to exceed all
available insurance coverages and [the Shar-
bono]s' net assets; and preserves the ability to
challenge any wrongful conduct by Universal or
others with regard to the insurance available to
[the Sharbeno]s, the parties have agreed to set-
tlement on the following terms and conditions.

CP at 18. The settlement agreement then de-
tailed the Sharbonos' confession of judgment, their
assignment of specific rights to the Tomyns, and
their agreement to sue Universal /¥

FN6. In exchange for these contingent
money awards, the Tomyns agreed not to
execute or enforce the judgment that the
Sharbonos had agreed to; they agreed not
to proceed against the Sharbonos' personal
assets, earnings or property; and they
agreed to confine any collection of the
judgment to the funds obtained reflecting
the “amounts awarded” as assigned in
paragraph 2 of the settlement agreement.
CP at 18. The Tomyns also agreed that
“[r]egardless of the result, upon final resol-
ution of the suit [against Universal], [the
Tomyn]s will execute a full satisfaction of
judgment in favor of [the] Sharbomo[s].”
CP at 20.

Notably, the assignment of rights to the
Tomyns is limited to “amounts awarded against or
obtained from Universal” for specific enumerated
benefits payable and causes of action. CP at 18. The
agreement assigns no claims or causes of action to
the Tomyns, rather it contractually obligates the
Sharbonos to hand over particular enumerated pro-
ceeds to the Tomyns if the Sharbonos successfully
sue Universal. This distinction is significant here
because, under the express terms of the settlement
agreement, the Sharbonos retain all claims against
Universal, but they are contractually obligated to
pursue those claims and hand over amounts awar-
ded from such litigation as to certain specified
claims only.

Accordingly, since no “claims” were assigned
to the Tomyns under the settlement agreement,
when Gosselin pursued the claims (bad faith, etc.)
against Universal, he was not acting on the Tomyns'
behalf he was acting on his clients' behalf, the
Sharbonos, pursuing the Sharbonos' claims
against Universal and fulfilling the Sharbonos' ob-
ligations under the settlement agreement. Thus, no
attorney-client relationship arose between Gosselin
and the Tomyns, and there was no joint representa-
tion. Accordingly, the trial court correctly determ-
ined that “the settlement agreement in this case
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d[id] not convert [Gosselin's] adversarial represent-
ation to joint representation of the Tomyns.” 7
Report of Proceedings (RP) (Dec 22, 2009) at 31.

FN7. Seattle University School of Law As-
sociate Professor John Strait's expert opin-
ion, offered on behalf of the Tomyns, ex-
pressed in his declaration to the trial court,
also appears to be based on the incorrect
factual assumption that the Tomyns were
assigned “claims” under the settlement
agreement. Seattle University School of
Law Professor Emeritus David Boerner's
expert opinion declaration, again offered
on behalf of the Tomyns, on this issue
notes only that whether an attorney-client
relationship exists between Gosselin and
the Tomyns is disputed; that if such a rela-
tionship is found, then the Sharbonos and
the Tomyns are Gosselin's joint clients, re-
quiring Gosselin to withdraw from repres-
enting either client if a conflict develops
between such joint clients.

Further, because the Tomyns are not,
and never have been, Gosselin's clients,
RPC 1.7 (addressing conflicts of interest
among current clients) and RPC 1.9
(addressing an attorney's duties to
former clients) have no application here.
Neither does RPC 1.6 (addressing con-
fidentiality of information relating to the
representation of a client) nor RPC 1.16
(providing for mandatory withdrawal
from the representation of a client if that
representation will result in violation of
the rules of professional conduct or other
law) apply. Strait's opinion mentions
these rules, but without much analysis,
opining that Gosselin has violated them.
But as we discussed herein, his analysis
largely turns on inaccurate factual as-
sumptions.

C. Third Party Beneficiary Claim
The Tomyns argue next that, even if there is no

direct attorney-client relationship between the
Tomyns and Gosselin, because of the “assignmemnt
of claims” to the Tomyns, they are intended thixd
party beneficiaries of Gosselin's representation =8
Br. of Appellants/Intervenors at 28. We disagree.

FN8. As a threshold matter, the trial cowart
opined that although a third party beneffi-
ciary theory would apply here, the appro-
priate remedy would be a claim for darn-
ages “if that can be proven,” rather thaan
Gosselin's disqualification. RP (Dec. 22,
2009) at 42-43. The trial court signed thie
order denying the Tomyns' motion to dis-
qualify Gosselin, but it did not enter find-
ings. Gosselin separately appealed the trial
court's ruling on the Tomyns' third party
beneficiary claim. Our commissioner dis-
missed his appeal, holding that the trial
court's oral comments have no binding ef-
fect unless incorporated into the judgmerat.
The commissioner also held that the Sham—
bonos are not aggrieved parties since thhe
possibility of future litigation based on the
trial court's comment is speculative. The
commissioner's ruling dismissing Gos-
selin's appeal puts this issue in an odd pro-
cedural posture. Clearly, both the Shaw-
bonos and the Tomyns feel the trial couxt
erred in dealing with the third party benefi-
ciary issue raised and argued below. The
Sharbonos feel that the trial court clearksy
indicated that Gosselin could be found li-
able for damages because the Tomyns are
third party beneficiaries of his representa—
tion of the Sharbomos. The Tomyns com—
tend without elaboration that the trial couxt
abused its discretion by finding a third
party relationship, but declining to disqual-
ify Gosselin. We address this issue as
briefed by the parties due to the long his—
tory of litigation between the parties to
provide guidance to the trial court, which
continues to manage on-going litigation.
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*6 To determine whether a lawyer owes a duty
to a nonclient, Washington courts apply a six ele-
ment test. In re Guardianship of Karan, 110
Wn.App. 76, 81, 38 P.3d 396 (2002) (citing Trask
v. Butler, 123 Wn2d 835, 842, 872 P.2d 1080
(1994). The Trask™ factors are:

FN9. The Trask court combined the third
party beneficiary test with a modified
multi-factor balancing test because both re-
lied on the intent to benefit the plaintiff as
a threshold inquiry. See 123 Wn.2d at 842.

1. The extent to which the transaction was inten-
ded to benefit the plaintiff;

2. The foreseeability of harm to the plaintiff;

3. The degree of certainty that the plaintiff
suffered injury;

4. The closeness of the connection between the
defendant's conduct and the injury;

5. The policy of preventing future harm; and

6. The extent to which the profession would be
unduly burdened by a finding of liability.

123 Wn.2d at 843. The threshold question is
whether the plaintiff is an intended beneficiary of
the transaction to which the advice pertained.
“While the answer to the threshold question does
not totally resolve the issue, no further inquiry
need be made unless such an intent exists.”
Trask, 123 Wn.2d at 843.

Here, in arguing that these criteria are met, the
Tomyns again rely on inaccurate depictions of the
settlement agreement. Regarding the first Trask
factor, the Tomyns state, “[I]if one examines the
Tomyn/ Sharbono agreement, the primary purpose
of the agreement was to pay the Sharbonos' debts
to the Tomyns for the tragic and wrongful death of
Cynthia Tomyn.” Br. of Appellants/Intervenors at
30. But the plain language of the settlement agree-
ment does not support that contention. As we dis-

cussed and quoted in the previous section, the ex-
press and repeated purpose (intent) of the agree-
ment is to protect the Sharbonos’ assets. While the
agreement requires the Sharbonos to pursue their
claims against Universal, it specifically requires the
Tomyns, upon final resolution of such suit, to
“execute a full satisfaction of judgment in favor of
[the Sharbono]s,” “ [r]egardless of the result > of
such suit. CP at 20 (emphasis added). Accordingly,
by its terms, the settlement agreement's intent and
design are to protect the Sharbomos' assets and
only contingently, and thus incidentally, to benefit
the Tomyns.

The Tomyns further argue, “[I]f the Tomyns
were not an intended beneficiary of the lawsuit to
be filed, there would have been no purpose in as-
signing any claims to the Tomyns.” Br. of Appel-
lants/Intervenors at 30. But as we discussed above,
the settlement agreement did not assign any
“claims” to the Tomyns.

As for the second Trask factor, the foreseeabil-
ity of harm, the Tomyns argue that “under the
Tomyn/ Sharbono agreement, [Gosselin] was ob-
ligated to pursue the interests of both.” Br. of Ap-
pellants/Intervenors at 30. That, again, mischarac-
terizes the agreement. The Sharbomos, with Gos-
selin acting as their attorney—and for their benefit
alone—could satisfy the settlement agreement
merely by pursuing the Sharbomnos' claims against
Universal (and later, if successful, pay the Tomyns
certain specified amounts). Nothing in the settle-
ment agreement obligates Gosselin to the Tomyns.
Moreover, any expectation or foreseeability of
harm to the Tomyns arising out of Gosselin's con-
duct in acting as the Sharbonos' attorney is low,
because his performance on behalf of the Shar-
bonos must be in good faith in accordance with the
obligations imposed under the Sharbono/Tomyn
settlement agreement or the Sharbonos would be
liable for breach of the agreement and could face
personal liability. There is in every contract an im-
plied duty of good faith and fair dealing, which ob-
ligates the parties to cooperate with each other so

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?rs=WLW11.07...

10/7/2.011



Page 9 of 12

Page 8

Not Reported in P.3d, 162 Wash.App. 1050, 2011 WL 2848801 (Wash.App. Div. 2)

(Cite as: 2011 WL 2848801 (Wash.App. Div. 2))

that each may obtain the full benefit of perform-
ance. Badgett v. Sec. State Bank, 116 Wn.2d 563,
569, 807 P.2d 356 (1991). But the duty of good
faith does not extend to obligate a party to accept a
material change in the terms of its contract, nor
does it inject substantive terms into the parties' con-
tract; rather, the duty requires only that the parties
perform in good faith the obligations imposed by
their agreement and, thus, the duty arises only in
connection with terms agreed to by the parties.
Badgett, 116 Wn.2d at 569.

*7 Regarding the third Trask factor, the degree
of certainty that the Tomyns suffered injury, and
the fourth factor, the closeness of the connection
between Gosselin's conduct and the injury, the
Tomyns' brief points to the dispute (appealed separ-
ately) over who is entitled to the interest on the
judgment. There has been no harm to the Tomyns
as they have been awarded the judgment interest in
the appeal decided after they submitted briefing in
this appeal. Sharbono, 158 Wn.App. at 974
(affirming the designation of the Tomyns as the re-
cipients of all judgment interest). The presence of
injury is a prerequisite for Trask factors three and
four.

The fifth Trask factor, the policy of preventing
future harm,™!° js not furthered by imposing a
duty on Gosselin to the Tomyns and, as we discuss
in the sixth factor, such imposition would do more
harm than good. Here, the settlement agreement in-
dicated that oversight of the Tomyns' interest was
to be performed by their attorney. The provision re-
quiring the Sharbonos to initiate suit against Uni-
versal by a specific date also provided that “[the
Tomyn]s, through their chosen counsel, may parti-
cipate and assist ... as they choose” in the Shar-
bonos' suit against Universal on the Sharbonos'
claims, for which the Sharbonos had assigned the
award amounts to the Tomyns. CP at 19. Here, the
Tomyns' attorney closely monitored the Sharbonos'
and Gosselin's progress and intervened when he felt
it was warranted. Accordingly, the Tomyns' in-
terests were already protected and, as we discuss

below, the imposition of a duty on Gosselin toward
the Tomyns would promote rather than prevent a
future harm.

FN10. The Tomyns again look to the set-
tlement agreement, arguing that, while it
did not expressly state that it was a joint
representation agreement, it nevertheless
created such relationship. They argue that
an attorney's duty, once the interests of his
joint clients become conflicting, is to ad-
vise his clients of the conflict and afford
his clients the opportunity to waive the
conflict or retain other counsel. But as we
already discussed, the settlement agree-
ment did not create a joint representation.

In addressing the final factor, burden on the
profession, the Trask court noted that public policy
must be considered as follows:

The policy considerations against finding a duty
to a nonclient are the strongest where doing so
would detract from the attorney's ethical obliga-
tions to the client. This occurs where a duty to a
nonclient creates a risk of divided loyalties be-
cause of a conflicting interest or of a breach of
confidence.

Trask, 123 Wn.2d at 844 (citation omitted).
This final factor weighs heavily here. As noted,
contrary to the Tomyns' assertions, the settlement
agreement did not obligate Gosselin to the Tomyns
and to impose such a duty on him would create a
risk of divided loyalties. As discussed, each of the
Trask factors argues against finding that Gosselin
had a duty to the Tomyns.

The Trask court applied the above six factors in
determining that a duty is not owed from an attor-
ney hired by the personal representative of an estate
to the estate or to the estate beneficiaries. Trask
123 Wn.2d at 845. This was because

(1) the estate and its beneficiaries are incidental,
not intended, beneficiaries of the attorney-per-
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sonal representative relationship; (2) the estate
heirs may bring a direct cause of action against
the personal representative for breach of fidu-
ciary duty; and (3) the unresolvable conflict of
interest an estate attorney encounters in deciding
whether to represent the personal representative,
the estate, or the estate heirs unduly burdens the
legal profession.

*8 Trask, 123 Wn.2d at 845. Similarly here, (1)
the Tomyns are incidental beneficiaries of the Gos-
selin— Sharbono attorney-client relationship in the
context of the Sharbono/Tomyn settlement agree-
ment, (2) given the obligations under the settlement
agreement as discussed, the Tomyns can seek relief
directly against the Sharbonos for any alleged
breach of that agreement, and (3) imposing a duty
on Gosselin to the Tomyns under the settlement
agreement creates an unwarranted risk of unresolv-
able conflict of interest in deciding whose interests
Gosselin is to represent. Accordingly, applying the
Trask factors, we hold that Gosselin owed no duty
to the Tomyns as nonclients under the Sharbono/
Tomyn settlement agreement.

Alternatively, the Tomyns assert that the trial
court abused its discretion when it determined that
a third party relationship existed, but declined to
disqualify Gosselin because the appropriate remedy
would be a claim for damages rather than disquali-
fication. Case law supports the trial court's view
that a damages remedy is available if such a duty is
found. As the Karan court noted, “To determine
whether a lawyer owes a duty to a nonclient which
then creates standing to sue for malpractice, Wash-
ington applies [the] six-element [7rask ] test.” 110
Wn.App. at 81. “Once a relationship giving rise to a
duty is established, the elements of a malpractice
claim are the same as for any other negligence ac-
tion.” Karan, 110 Wn.App. at 87. The trial court
did not abuse its discretion in pointing out that
damages are a proper remedy if a breach of duty to
a nonclient is proven. But here, the Tomyns failed
to prove that Gosselin had a duty to them, thus, the
Tomyns' claim that the trial court abused its discre-

tion fails.

D. Common Interest

The Tomyns next assert that the trial court
should have disqualified Gosselin due to the opera-
tion of the common interest privilege. “The
‘common interest’ doctrine provides that when mul-
tiple parties share confidential communications per-
taining to their common claim or defense, the com-
munications remain privileged as to those outside
their group.” Sanders v. State, 169 Wn.2d 827, 853,
240 P.3d 120 (2010) (citing Broyles, 147 Wn.App.
at 442); see also C.J.C. v. Corp. of Catholic Bishop
of Yakima, 138 Wn2d 699, 716, 985 P.2d 262
(1999). Federal courts apply the same rule. “The
‘common interest’ or ‘joint defense’ privilege is an
exception to the general rule that the voluntary dis-
closure of a privileged attorney-client or work-
product communication to a third party waives the
privilege.” Avocent Redmond Corp. v. Rose Elec.,
Inc, 516 F.Supp.2d 1199, 1202 (W.D.Wash.2007)
(citing Hunydee v. United States, 355 F.2d 183, 185
(9th Cir.1965)). “The privilege protects the confid-
entiality of communications passing from one party
to the attorney of another party when made to fur-
ther a joint effort.” Avocent, 516 F.Supp.2d at 1202
(citing United States v. Schwimmer, 892 F2d 237,
243 (2d Cir.1989)). “The privilege can give rise to
a ‘disqualifying conflict where information gained
in confidence by an attorney becomes an issue.’ “
Avocent, 516 F.Supp.2d at 1202-03 (quoting
United States v. Henke, 222 F.3d 633, 637 (9th
Cir.2000)).

*9 “The common interest or joint defense priv-
ilege applies where (1) the communication was
made by separate parties in the course of a matter
of common interest or joint defense; (2) the com-
munication was designed to further that effort; and
(3) the privilege has not been waived.” Avocent,
516 F.Supp.2d at 1203. Relevant here, “[t}he bur-
den of proving that a joint defense or common in-
terest privilege applies falls on the party seeking
disqualification.” Avocent, 516 F.Supp.2d at 1201.
While a written agreement regarding the privilege
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is not required, “the parties must invoke the priv-
ilege: they must intend and agree to undertake a
joint defense[/common interest] effort.” Avocent,
516 F.Supp.2d at 1203.

Moreover, even if the parties did intend to cre-
ate a joint defense or common interest privilege, the
party asserting the existence of such privilege must
prove that client confidential information was
shared. Avocent, 516 F.Supp.2d at 1203. To this
end, declarations by a party's attorney that the attor-
neys “shared ‘mental impressions, tentative conclu-
sions, opinions, and legal theories' regarding the
case” are insufficient; they must identify “specific
client confidences that were shared.” Avocent, 516
F.Supp.2d at 1204 (quotation citation omitted).

In Avocent, attomeys for the parties in question
“communicated regarding a number of issues per-
tinent to the litigation, including ... motions for
summary judgment.” 516 F.Supp.2d at 1204. But
the evidence provided did not establish the sharing
of any confidential information. Avocemt, 516
F.Supp.2d at 1204. “The Court will not assume that
just becanse the parties ... exchanged drafts of ...
motions that they exchanged confidential informa-
tion.” Avocent, 516 F.Supp.2d at 1204. Accord-
ingly, the party asserting the existence of the priv-
ilege failed to meet its burden of showing that con-
fidential communications were made in support of a
joint defense. Avocent, 516 F.Supp.2d at 1204.
Based on that failing, the court denied the party's
motion to disqualify the law firm in question. Avo-
cent, 516 F.Supp.2d at 1205; see also Henke, 222
F.3d at 638 (that joint defense meetings have oc-
curred does not in itself require disqualification of
an attorney that participated in such meetings).

In Waller v. Financial Corporation of America,
828 F.2d 579 (9th Cir.1987), the court applied the
joint defense privilege, under which communica-
tions by a client to his own lawyer remain priv-
ileged when the lawyer subsequently shares them
with codefendants for purposes of a common de-
fense. 828 F.2d at 583 n. 7. In Waller, a defendant
accounting firm in a shareholder suit sought to ob-

ject to a partial settlement between a codefendant
bank and plaintiff shareholders. 828 F.2d at 58384
. The accounting firm asserted that the bank's
agreement to cooperate in the shareholders’ suit
against other codefendants would likely result in
the bank disclosing confidential communications
that the bank received from the accounting firm and
that were protected by a joint defense agreement.
Waller, 828 F.2d at 583-84. The court noted that
the partial settlement did not require such disclos-
ures and, in any event, because the accounting firm
refused to describe the substance of its allegedly
confidential disclosures, the court had no way of
knowing whether the bank possessed any privileged
communications to share even if the bank was dis-
posed toward disclosure.™!! Waller, 828 F.2d at 584.

FN11. The Waller court observed that the
accounting firm could attempt to seek an
injunction or disqualification of counsel
because these remedies were “expressly
prescribe[d]” in the codefendants' joint de-
fense agreement. 828 F.2d at 584. Here,
there is no such agreement.

*10 The same is true here. The Tomyns assert
that their attorney shared strategies, concems, and
confidences with Gosselin, but such general aver-
ments fail to meet their burden of establishing that
confidential communications were shared sufficient
to trigger a common interest privilege.N2 See
Avocent, 516 F.Supp.2d at 1204-05. Accordingly,
the trial court did not err in denying the Tomyns'
motion to disqualify Gosselin based on the
“common interest” theory.

FN12. Similarly, the common interest ana-
lyses of Boerner and Strait assume that
confidential information was shared.

We hold that Gosselin did not have an attor-
ney-client relationship with the Tomyns, that no
duty to them arose under the third party beneficiary
theory, and that Gosselin's disqualification was not
required because the Tomyns have not shown that
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Gosselin revealed confidential information learned
from the Tomyns' attorneys. Thus, we affirm the
trial court's denial of the Tomyns' motion to dis-
qualify Gosselin.

A majority of the panel having determined that
this opinion will not be printed in the Washington
Appellate Reports, but will be filed for public re-
cord pursuant to RCW 2.06.040, it is so ordered.

We concur: PENOYAR, C.J., and JOHANSON, J.
Wash.App. Div. 2,2011.

Sharbono v. Universal Underwriters Ins. Co.

Not Reported in P.3d, 162 Wash.App. 1050, 2011
WL 2848801 (Wash.App. Div. 2)

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.asox?rs=WI.W11.07 . 10/770 11



Appendix 3



st

Pierce County Superior Civil Case 01-2-07954-4

Pierce County Superior Court Civil Case 01-2-07954-4

¢ o

Page 1 of 26

WPURCHASE COPIEES

Case Title: JAMES SHARBONO ET AL VS UNIVERSAL UNDERWRITERS INSURANCE COMPANY ET AL
Case Type: Commercial
Access: Public
Track Assignment: Amended Standard
Jury Size: 12
Estimated Trial Length: 12.0 days
Dept Judge: 06 ROSANNE BUCKNER
Resolution: 04/15/2005 Jury Verdict after Trial
Completion: 05/20/2005 Judgment/Order/Decree Filed
Litigants
Name Type Status
SHARBONO, JAMES Plaintiff
Attorney for SHARBONO, JAMES Type Bar Number
TIMOTHY R. GOSSELIN Atty for Plaintiff/Petitioner 137330
SHARBONO, DEBORAH Plaintiff
Attorney for SHARBONO, DEBORAH Type Bar Number
TIMOTHY R. ELIN Atty for Plaintiff/Petitioner 13730
SHARBONO, CASSANDRA Plaintiff
Attorney for SHARBONO, CASSANDRA Type Bar Number
TIMOTHY R. GOSSELIN Atty for Plaintiff/Petitioner 13730
UNIVERSAL UNDERWRITERS INSURANCECOM Defendant
Attorneys for UNIVERSAL UNDERWRITERS INSURANCECOM Type Bar Number
JACQUELYN A. BEATTY Atty for Defendant 17567
PHILIP ALBERT TALMADGE Atty for Defendant 6973
Emmelyn Hart Atty for Defendant 28820
VAN DE WEGE, LEN Defendant
Attorneys for VAN DE WEGE, LEN Type Bar Number
JACQUELYN A. BEATTY Atty for Defendant 17567
PHILIP ALBERT TALMADGE Atty for Defendant 6973
Emmelyn Hart Atty for Defendant 28820
VAN DE WEGE, JANE DOE Defendant
Attorneys for VAN DE WEGE, JANE DOE Type Bar Number
A YNA. TTY Atty for Defendant 17567
PHILIP ALB TALMADGE Atty for Defendant 6973
Emmelyn Hart Atty for Defendant 28820
TOMYN, CLINTON Intervenor
Attorney for TOMYN, CLINTON Type Bar Number
Benjamin Franklin Barcus Atty for Intervenor 15576
TOMYN, CYNTHIA L Intervenor
Attorney for TOMYN, CYNTHIA L Type Bar Number
Benjamin Franklin Barcus Atty for Intervenor 15576
TOMYN, NATHAN Intervenor
Attorney for TOMYN, NATHAN Type Bar Number
Benjamin Franklin Barcus Atty for Intervenor 15576
TOMYN, ERIN Intervenor
Attorney for TOMYN, ERIN Type Bar Number
Benjamin Franklin Barcus Atty for Intervenor 15576
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TOMYN, CHRISTIAN
Attorney for TOMYN, CHRISTIAN

Benjamin Franklin Barcus
CASEYS TRANS-PLANT INC
PARKLAND TRANSMISSION

Filings | e-file document | [ downioad filings ; | E-Serve documents }
Filing Date Filing
05/10/2001  FILING FEE RECEIVED

05/10/2001 E) SUMMONS
05/10/2001 £} COMPLAINT

05/10/2001  ORDER SETTING CASE SCHEDULE
05/10/2001  REQUEST FOR ASSIGN TO CIVIL TRACK

05/10/2001 E) SUMMONS
05/10/2001 . SUMMONS

05/17/2001  CERTIFICATE OF SERVICE

05/22/2001  AFFIDAVIT/DECLARATION OF SERVICE
05/22/2001  NOTICE OF APPEARANCE

05/23/2001  AFFIDAVIT/DECLARATION OF SERVICE

07/06/2001  CONFIRMATION OF SERVICE
09/10/2001  JURY DEMAND RECEIVED - TWELVE *PLA*

09/12/2001 . ANSWER & AFFIRMATIVE DEFENSE

09/12/2001  JURY DEMAND RECEIVED - TWELVE *DEF*

10/15/2001 CORRESPONDENCE

02/08/2002 [£) ORDER ASSIGNING NEW JUDGE
02/13/2002 . ORDER AMENDING CASE SCHEDULE
02/13/2002 E) ASSIGNED TO DEPT 6

06/24/2002 E) CORRESPONDENCE

Intervenor
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Type Bar Number

Atty for Intervenor

Involved Party
Involved Party

Access
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public

Public
Public
Public
Public
Public

Public
Public
Public
Public
Pubiic

07/11/2002 [£) CONFIRMATION OF JOINDER OF PARTIES, CLAIMS AND DEFENSES  pyblic

07/12/2002 [2) LETTER RE SETTLEMENT CONFERENCE
10/17/2002

10/17/2002 [2) NOTE OF ISSUE

10/18/2002 [2 DECLARATION OF JAMES SHARBONO
10/18/2002 [2) NOTE OF ISSUE

10/18/2002 [2) DECLARATION OF TIMOTHY GOSSELIN
10/18/2002 [g)
10/28/2002 [£] ORDER R
10/28/2002 [2 CLERK'S MINUTE ENTRY

11/18/2002 [£) MOTION TO CONTINUE

11/18/2002 [2) CERTIFICATE OF SERVICE

11/18/2002 [2) DECLARATION OF EARL M SUTHERLAND
11/18/2002 2 RESPONSE

11/18/2002 [E) NOTE OF ISSUE

Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public

1557 6

Pages Microfilm

2

10

2

2
2157-42 6
2159-38 2
2159-
1823
2202-
2058

9
2203-
1943

2

1

1

1

3

1

19

1

280

1

8

30

3

1

7

2

4

38
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11/22/2002 [2) DECLARATION OF MELANIE STELLA

11/22/2002 ) MEMORANDUM IN REPLY/RESPONSE

11/27/2002 [2) CLERK'S MINUTE ENTRY

11/27/2002 2} CLERK'S MINUTE ENTRY

12/05/2002 [2) NOTE OF ISSUE

12/06/2002 [2) NOTE OF ISSUE

12/13/2002 [©) CLERK'S MINUTE ENTRY

12/13/2002 2 ORDER AMENDING CASE SCHEDULE

12/13/2002 |2} ORDER FOR CONTINUANCE OF TRIAL DATE
12/27/2002 [B) CLERK'S MINUTE ENTRY

12/27/2002 ) ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGME
01/16/2003 [2 MOTION

01/17/2003 [B) CERTIFICATE OF SERVICE

01/21/2003 [B) CLERK'S MINUTE ENTRY

01/24/2003 [) ORDER GRANTING PARTIAL SUMMARY JUDGMENT
02/26/2003 [B) NOTE OF ISSUE

02/26/2003 [£) MOTION

03/05/2003 [2) OBJIECTIONS /OPPOSITION

03/05/2003 [2) DECLARATION OF JOHN D WINFREY III
03/05/2003 [2 CERTIFICATE OF SERVICE

03/06/2003 [B) REPLY IN SUPPORT

03/14/2003 [ NOTE OF ISSUE

04/28/2003 2 STATEMENT

04/29/2003 [2) NOTICE OF SUBMISSION OF ADDITIONAL EVIDENCE
05/02/2003 [2) ORDER DECLARING SETTLEMENT REASONABLE & BINDING
05/02/2003 [2) CLERK'S MINUTE ENTRY

05/16/2003 2| DECLARATION OF JOHN WINFREY

05/16/2003 [2) NOTE OF ISSUE

05/16/2003 [B) CERTIFICATE OF SERVICE

05/16/2003 2 MOTION FOR SUMMARY JUDGMENT

06/02/2003 [2) DECLARATION OF TIMOTHY GOSSELIN

06/02/2003 |_—.=;:"I_’ DECLARATION OF MAUREEN FALECKI
06/02/2003 [E) DECLARATION OF TIMOTHY GOSSELIN

06/02/2003 [E) OBIECTIONS /OPPOSITION

06/26/2003 . CLERK'S MINUTE ENTRY

06/26/2003 E| ORDER AMENDING CASE SCHED

06/26/2003 . ORDER RESCHEDULING TRIAL

10/17/2003 £ OBIECTIONS TO SUBPOENA DUCES TECUM

10/24/2003 E| NOTE OF ISSUE

10/24/2003 E) MOTION FOR ASMISSION OF MICHAEL BARNES

10/24/2003 ] CONSENT OF LOCAL DESIGNATED COUNSEL FOR ASMISSION
10/24/2003 E| MOTION FOR ADMISSION OF SONIA MARTIN

10/24/2003 )| CONSENT OF LOCAL DESIGNATED COUNSEL

Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
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10/30/2003 [2) NOTE OF ISSUE Public 1
10/30/2003 2] NOTE OF ISSUE Public 1
10/30/2003 B) MOTION TO COMPEL Public ~ 10
10/30/2003 [2) DECLARATION OF JOHN WINFREY Public 8
10/30/2003 2} MOTION TO COMPEL Public 7
10/30/2003 [2) DECLARATION OF JOHN WINFREY IIT Public ~ 11
10/30/2003 [2) DECLARATION OF DANL BRIDGES Public
11/04/2003 2) DECLARATION OF DANL BRIDGES Public
11/05/2003 2| RESPONSE TO MOTION Public 44
11/06/2003 2] AFFIDAVIT OF BEN F BARCUS Public 27
11/06/2003 ) MOTION FOR PROTECTIVE ORDER Public 17
11/07/2003 Public 2
11/07/2003 [£) ORDER DENYING MOTION Public 3
11/07/2003 [2) ORDER OF ADMISSION PRO HAC VICE OF SONIA MARTIN Public 2
11/07/2003 Public 2
11/12/2003 [£) OBIECTIONS/OPPOSITION Public 15
11/12/2003 ) OBIECTIONS/OPPOSITION Public 15
11/13/2003 [E] OBJECTIONS/OPPOSITION Public 15
11/14/2003 Public 1
11/14/2003 Public 12
11/14/2003 [£) OBJECTIONS /OPPOSITION Public 3
11/14/2003 Public 1
11/17/2003 [£) ORDER SHORTENING TIME Public 2
11/17/2003 Public 74
11/18/2003 B AFFIDAVIT/DECLARATION OF SERVICE Public 1
11/18/2003 ) AFFIDAVIT/DECLARATION OF SERVICE Public 1
11/18/2003 [2) AFFIDAVIT/DECLARATION OF SERVICE Public 1
11/18/2003 Public 1
11/18/2003 [2) AFFIDAVIT/DECLARATION OF SERVICE Public 1
11/18/2003 [2) AFFIDAVIT/DECLARATION OF SERVICE Public 1
11/18/2003 B Public 3
11/19/2003 [B) AFFID# R Public 1
11/19/2003 [E) DECLARATION OF JOHN D WINFREY III Public 3
11/19/2003 2) RESPONSE Public 123
11/20/2003 ) NOTE OF ISSUE Public 1
11/20/2003 2) DECLARATION OF TIMOTHY R GOSSELIN Public 19
11/20/2003 2 MOTION TO COMPEL Public 11
11/20/2003 Public 3
11/20/2003 Public 2
11/21/2003 public 2
11/21/2003 Public 6
11/24/2003 Public 1
11/24/2003 ' Public 2
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=) CLERK'S MINUTE ENTRY

11/24/2003 £) DECLARATION OF EARL M SUTHERLAND
11/25/2003 . RESPONSE IN OPPOSITION

11/26/2003 [E) DECLARATION OF JOHN D WINFREY III
11/26/2003 . ORDER TO COMPEL

11/26/2003 . NOTE OF ISSUE

12/03/2003 . LETTER RE SETTLEMENT CONFERENCE
12/04/2003 . CERTIFICATE OF SERVICE

12/04/2003 . RESPONSE

12/05/2003 [E] ORDER HALTING DISCOVERY & PROVIDING

12/09/2003 . PLAINTIFF'S LIST OF WITNESSES & EXHIBITS

12/16/2003 [2]JOINT STATEMENT OF EVIDENCE
12/17/2003 2| NOTICE RE: EVIDENTIARY RULE
12/18/2003 [ NOTE OF ISSUE

12/18/2003 [£] MOTION TO COMPEL

12/18/2003 . DECLARATION OF TIMOTHY GOSSELIN
12/19/2003 . SUBPOENA TO ATTEND TRIAL

12/19/2003 @ ORDER FOR SUBPOENA OF OUT OF COUNTY WITNESS

12/19/2003 . CLERK'S MINUTE ENTRY

12/23/2003 . WITNESS LIST

12/23/2003 2] NOTE OF ISSUE

12/24/2003

12/24/2003 E) MOTION TO SHORTEN TIM

12/24/2003 . JOINT STATEMENT OF EVIDENCE
12/24/2003 [E) NOTE FOR MOTION DOCKET - LATE FILING
12/24/2003 2] NOTE FOR MOTION DOCKET - LATE FILING
12/26/2003 [E] RESPONSE

12/29/2003 2] MEMORANDUM IN REPLY/RESPONSE
12/30/2003 . REPLY

12/30/2003 . DECLARATION OF TIMOTHY R GROSSELIN
12/31/2003 . ORDER GRANTING MOTION

12/31/2003 . RESPONSE

01/07/2004 . NOTE OF ISSUE

01/07/2004 [2) NOTE OF ISSUE

01/07/2004 E) MOTION TO ORTEN TIME

01/07/2004 E|.REPLY

01/07/2004 DE“LARATION OF LYN VAN DE WEGE
01/07/2004 E) DECLARATION OF DAN BRIDGES
01/07/2004 E) MOTION TO COMPEL

01/07/2004 £} DECLARATION OF JOHN D WINFREY II1
01/07/2004 2) CERTIFICATE OF SERVICE

01/08/2004 . AFFIDAVIT/DECLARATION OF SERVICE
01/08/2004 2) CLERK'S MINUTE ENTRY

Public
Public
Public
Public
Public
Public
Public
Public
Public
Pubilic
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
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01/08/2004 2 DECLARATION OF EARL M SUTHERLAND
01/09/2004 . MOTION TO SHORTEN TIME

01/09/2004 E) MOTION FOR DEFAULT

01/09/2004 E)| DECLARATION OF TIMOTHY R GOSSELIN
01/09/2004 - NOTE OF ISSUE

01/12/2004 . RESPONSE TO MOTION

01/13/2004 . MOTION IN LIMINE

01/13/2004 2] TRIAL BRIEF

01/13/2004 . MOTION IN LIMINE

01/13/2004 . OBJECTIONS /OPPOSITION

01/13/2004 E] DECLARATION OF SONIA MARTIN
01/13/2004 - DECLARATION OF EARL M SUTHERLAND
01/13/2004 [£) DECLARATION OF MICHAEL MILLER
01/13/2004 . DECLARATION OF KATHERINE EDDY
01/13/2004 . DECLARATION OF ASHLEY OSBORNE
01/13/2004 - SUBPOENA

01/13/2004 . DECLARATION OF DAN BRIDGES
01/13/2004 . ORDER RE: OF CONTINUANCE

01/13/2004 . STIPULATION AND ORDER FOR RETURN OF EXHIBITS AND/OR
UNOPENED DEPOSITI

01/26/2004 [2) ORDER AMENDING CASE SCHEDULE
02/13/2004 [©) CERTIFICATION OF SERVICES
02/17/2004 [2) NOTICE OF INTENT TO WITHDRAW
03/04/2004 ) NOTE OF ISSUE

03/04/2004 [2) MOTION TO CHANGE TRIAL DATE
03/12/2004 ) ORDER AMENDING CASE SCHEDULE
04/20/2004 [2) MOTION FOR JUDGMENT
04/20/2004 [2) NOTE OF ISSUE

05/06/2004 [2) AFFIDAVIT OF BEN F BARCUS
05/06/2004 [£ RESPONSE TO MOTION

05/07/2004 [2) JUDGMENT ON SANCTIONS
06/09/2004

06/09/2004 ) OBJECTIONS/OPPOSITION
09/20/2004 [2) PLAINTIFF'S LIST OF WITNESSES
09/20/2004 [2 DEFENDANT'S LIST OF WITNESSES
10/19/2004 [2) DISCLOSURE OF WITNESSES
01/06/2005 ) MOTION TO COMPEL

01/12/2005 [2| RESPONSE

01/13/2005 [2) NOTE OF ISSUE

01/13/2005 |2 MOTION TO COMPEL

01/20/2005

01/26/2005 E] DECLARATION OF TIMOTH
01/28/2005 E) DECLARATION OF DAN BRIDGES

Public
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01/28/2005 . NOTE OF ISSUE

01/28/2005 . NOTE OF ISSUE

01/28/2005 E] MOTION FOR PARTIAL SUMMARY JUDGMENT
01/28/2005 E) DECLARATION OF LEN DE WEGE

01/28/2005 [E] MOTION FOR SUMMARY JUDGMENT
01/31/2005 - NOTE OF ISSUE

02/03/2005 E) NOTE OF ISSUE

02/03/2005 2] DECLARATION OF PAULA T OLSON
02/03/2005 B . MOTION TO STRIKE

02/09/2005 E) DE RE
02/09/2005 [F
02/09/2005 [2) OBJECTIONS/OPPOSITION

02/10/2005 E) RESPONSE
02/10/2005 Eﬂ‘ DECLARATION OF TIMOTHY R GOSSELIN
02/10/2005 B} REPLY

02/11/2005 . ORDER DENYING MOTION
02/11/2005 £, ORDER ON DISCOVERY MOTIONS
02/14/2005 . RESPONSE

02/14/2005 . DECLARATION IN OPPOSITION
02/14/2005 . RESPONSE

02/14/2005 . DECLARATION OF DAN BRIDGES

02/18/2005 E) DECLARATION OF TIMOTH
02/18/2005 £} REPLY IN PPORT

02/22/2005 . RESPONSE

02/22/2005 E) DEFENDANT'S LIST OF WITNESSE
02/22/2005 E) DEFENDANT'S LIST OF WITNESSES
02/22/2005 E] MOTION TO STRIKE

02/22/2005 g REPLY

02/22/2005 . OBJECTIONS/OPPOSITION
02/22/2005 [B) WITNESS LIST

02/22/2005 [E} NOTICE RE: EVIDENTIARY RULE
02/22/2005 2| DECLARATION IN SUPPORT
02/24/2005 |j RESPONSE

02/24/2005 . RESPONSE

02/24/2005 E) DECLARATION OF TIMOTHY GOSSELIN
02/28/2005 E) DECLARATION OF TIMOTHY

03/03/2005 3 JOINT STATEMENT OF EVIDENCE
03/10/2005 [¢] NOTE FOR JUDGES MOTION CALENDAR
03/10/2005 [¢) NOTE FOR JUDGES MOTION CALENDAR
03/10/2005 [¢)| NOTE FOR JUDGES MOTION CALENDAR
03/10/2005 [¢} MOTION IN L IMINE

03/10/2005 [¢) MOTION IN LIMINE

03/11/2005 E} NOTICE OF ATTORNEY CHANGE OF ADDRESS

Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
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03/22/2005 [2) NOTICE FOR ATTENDANCE AT TRIAL Public 2
03/23/2005 [¢) MOTION IN LIMINE DEFENDANTS Public 8
03/23/2005 [¢) MOTION IN LIMINE DEFENDANTS Public
03/23/2005 [¢) MOTION IN LIMINE Public =~ 22
03/23/2005 [ MOTION IN LIMINE Public 3
03/23/2005 [¢] MOTION TO EXCLUDE Public ~ 128
03/23/2005 [¢] NOTE OF ISSUE Public 1
03/24/2005 [¢] MOTION FOR RECONSIDERATION Public 9
03/28/2005 [£) AFFIDAVIT/DECLARATION OF SERVICE Public 1

1

03/28/2005 [E] STIPULATION AND ORDER FOR RETURN OF EXHIBITS AND/OR public

UNOPENED DEPOSITI

03/28/2005 [E) TRIAL BRIEF Public 10
03/29/2005 Public 1
03/29/2005 Public 3
03/29/2005 2| DEFENDANT'S PROPOSED INSTRUCTIONS Public 7
03/30/2005 [2) NETURAL STATEMENT OF THE CASE Public 2
03/30/2005 [E} NEUTRA ATEMENT OF THE CASE Public 3
03/30/2005 [2) ORDER FOR MOTION Public 5
04/04/2005 [2) MOTION FOR RECONSIDERATION Public 13
04/04/2005 [2) MEMORANDUM RE SCOPE OF TESTIMONY Public 7
04/04/2005 ) DEPOSITION OF JAMES SHARBONO Public 121
04/04/2005 2 DEPOSITION OF JAMES SHARBONO Public ~ 198
04/04/2005 [£) DEPOSITION OF DEBORAH SHARBONO Public ~ 194
04/05/2005 Public 7
04/05/2005 2 NOTICE OF FILING DEPOSITION Public 1
04/05/2005 Public 709
04/06/2005 Public 8
04/06/2005 2 NOTICE OF FILING DEPOSITION public 1
04/06/2005 2] DEPOSITION OF CLARENCE RAY Public 89
04/06/2005 B NOTICE OF FILING DEPOSITION Public 1
04/06/2005 ) DEPOSITION OF ROBERT M HUKE Public 72
04/07/2005 B JURY NOTE 6 Public 6
04/08/2005 ) PLAINTIFE'S PROPOSED INSTRUCTIONS *SUPP* Public 14
04/08/2005 2] DEFENDANT'S PROPOSED INSTRUCTIONS Public 18
04/11/2005 B JURY NOTE 4 Public 4
04/11/2005 [£) NOTICE OF DEPOSITION EXCERPTS Public 1
04/11/2005 [2) DEFENDANT'S PROPOSED INSTRUCTIONS Public 8
04/11/2005 ) MEMORANDUM RE RESUMPTION OF HARM Public 7
04/11/2005 E) MEMORANDUM RE JURY INSTRUCTION Public 9
04/11/2005 ) NOTICE OF FILING DEPOSITION Public 1
04/11/2005 2) DEPOSITION OF DAVID KNOWLES PHD Public 84
04/11/2005 [2) DEPOSITION OF CASSANDRA BARNEY FKA SHARBONQ Public 57
04/11/2005 2] NOTICE OF FILING DEPOSITION Public 2
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04/12/2005 £ JURY NOTE 3 Public
04/12/2005 [2] NOTICE OF FILING DEPOSITION Public
04/12/2005 2 DEPOSITION OF LEN J VAN DE WEGE Public
04/12/2005 [2] NOTICE OF FILING DEPOSITION Public
04/12/2005 [2) DEPOSITION OF JOHN PECKENPAUGH Public
04/13/2005 ) JURY NOTE 3 Public
04/13/2005 [2) COURT'S INSTRUCTIONS TO JURY Public
04/14/2005 [2) WITNESS RECORD Public
04/14/2005 2} EXHIBITS RECEIVED IN VAULT Public
04/15/2005 2| JOINT STATEMENT OF EVIDENCE Public
04/15/2005 [2) VERDICT FOR PLAINTIFE Public
04/15/2005 [2) CLERK'S MINUTE ENTRY Public
05/05/2005 [2) MOTION FOR ATTORNEYS FEES Public
05/05/2005 [£) MOTION FOR TREBLE DAMAGES Public
05/05/2005 [2} DECLARATION IN SUPPORT Public
05/05/2005 Public
05/06/2005 [£) NOTE OF ISSUE Public
05/12/2005 ) NOTICE OF ASSOCIATION OF COUNSEL Public
05/18/2005 [¢} RESPONSE Public
05/19/2005 [2| AFFIDAVIT/DECLARATION OF FEES & COSTS Public
05/19/2005 [2) REPLY IN SUPPORT Public
05/20/2005 Public
05/20/2005 [£) ORDER RE: PRESUMPTIVE DAMA Public
05/20/2005 [2) ORDER RE: FEES, COSTS AND TREBLE DAMAGES Public
05/31/2005 [2) MOTION FOR NEW TRIAL Public
06/01/2005 Public
06/08/2005 Public
06/09/2005 [¢] TRANSMITTAL LETTER COPY FILED Public
06/15/2005 Public
06/15/2005 [£) DECLARATION OF TIMOTHY GOSSLIN Public
06/15/2005 Public
06/15/2005 [2| AFFIDAVIT OF MAILING Public
06/16/2005 [ TRANSMITTAL LETTER COPY FILED Public
06/17/2005 Public
06/17/2005 Public
06/28/2005 Public
06/29/2005 Public
06/29/2005 £ DECLARATION OF TIMOTHY R GOSSELIN Public
06/29/2005 2] NOTE OF ISSUE Public
07/01/2005 [¢] RECESS LETTER Public
07/01/2005 [2) NOTE OF ISSUE Public
07/08/2005 [ RECESS LETTER Public
07/08/2005 [2) DESIGNATION OF CLERK'S PAPERS Public
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07/14/2005 [£) CLERK'S PAPERS PREPARED Public 10
07/18/2005 [2) NOTE OF ISSUE Public 1
07/18/2005 [£) DECLARATION OF DAN BRIDGES Public 2
07/18/2005 2] RESPONSE Public ~ 14
07/19/2005 Public 5
07/26/2005 Public 10
07/29/2005 2] ORDER TO COMPEL Public 2
08/09/2005 [¢) CLERK'S PAPERS SENT Public 1
09/22/2005 Pubilic 2
10/21/2005 [B) DESIGNATION_OF CLERK'S PAPERS Public 3
10/27/2005 2 CLERK'S PAPERS PREPARED Public 3
10/31/2005 [2) CLERK'S PAPERS PREPARED - CORRECTED Public 2
11/02/2005  VERBATIM REPORT TRANS TO DIV II *04-04-05*VOL 4 Public
11/02/2005  VERBATIM REPORT TRANS TO DIV II *04-04-05*VOL 5 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *03-31-05*VOL 3 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *03-29-05*VOL 1 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *03-30-05VOL 2 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *04-06-05*VOL 7 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *04-07-05*VOL 8 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *04-08-05*VOL 9 Public
11/08/2005  VERBATIM REPORT TRANS TO DIV II *04-11-05*VOL 10 Public
11/08/2005 VERBATIM REPORT TRANS TO DIV II *04-13-05*VOL 13 Public
11/10/2005 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
11/10/2005 [¢) CLERK'S PAPERS SENT Public 1
11/18/2005 [¢) TRANSMITTAL LETTER VRP COPY FILED public 1
11/21/2005 [ TRANSMITTAL LETTER VRP COPY FILED Public 1
11/21/2005  VERBATIM REPORT TRANS TO DIV I1*04-15-04*VOL#13 Public
11/22/2005 [B) NOTICE OF FILING A VERBATIM REPORT Public 1
11/22/2005  VERBATIM REPORT TRANS TO DIV I1*04-12-05*VOL#13 Public
12/06/2005 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
12/06/2005 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
12/13/2005  VERBATIM REPORT TRANS TO DIV II *04-05-05 Public
12/23/2005 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
07/11/2008 [2)] NOTE OF ISSUE Public 2
08/20/2008 Public 1
08/26/2008 Public 2
08/26/2008 Public 2
08/26/2008 [2| MOTION TO EXECUTE Public ~ 66
08/26/2008 [£] AFFIDAVIT OF SERVICE BY MAIL Public 2
08/28/2008 Public
08/28/2008 [£] MOTION FOR INTERVENTION Public
08/28/2008 [2] AFFIDAVIT/DECLARATION IN SUPPORT Public 13
08/29/2008 Public 42
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ELMANDATE

09/03/2008 [2) AFFIDAVIT OF SERVICE BY MAILING AND FACSIMILE public 2
09/03/2008 2] RESPONSE TO MOTION Public 1
09/03/2008 [2) RESPONSE TO MOTION Public 21
09/03/2008 Public 16
09/04/2008 [£) REPLY IN SUPPORT Public 9
09/04/2008 [} REPLY Public 16
09/04/2008 [E) NOTICE OF APPEARANCE Public 4
09/04/2008 [2) OBJECTIONS/OPPOSITION TO MOTION Public 27
09/05/2008 Public 3
09/09/2008 B EXHIE R R R APP Public 1
09/23/2008 ) NOTE OF ISSUE Public 2
09/23/2008 [2) AFFIDAVIT OF SERVICE BY MAIL Public 2
09/23/2008 2) DECLARATION OF TIMOTHY GOSSELIN public 5
09/25/2008 [2) NOTE OF ISSUE Public 2
09/25/2008 Public 24
09/25/2008 [2) AFFIDAVIT/DECLARATION OF COUNSEL public 14
09/25/2008 [2) AFFIDAVIT/DECLARATION OF SERVICE Public
09/25/2008 [£) DECLARATION OF MAILING Public
09/30/2008 [2) AFFIDAVIT/DECLARATION OF SERVICE Public
09/30/2008 £ AFFIDAVIT/DECLARATION OF SERVICE *AMENDED* public 2
09/30/2008 ) DECLARATION OF JACQUELYN A BEATTY public 16
09/30/2008 Public 4
09/30/2008 2] MOTION TO SHORTEN TIME Public 4
09/30/2008 [2) NOTE FOR MOTION DOCKET - LATE FILING public 3
09/30/2008 Public 3
10/01/2008 Public 2
10/01/2008 Public 11
10/01/2008 [£] DECLARATION OF JACOUELYN BEATTY Public 28
10/01/2008 Public 50
10/02/2008 Public 2
10/02/2008 Public 5
10/02/2008 Public 4
10/02/2008 [} REPLY IN SUPPORT Public 5
10/03/2008 Public 3
10/07/2008 [£) NOTICE OF APPEAL TO COURT OF APPEALS Public 3
10/09/2008 [¢] TRANSMITTAL LETTER COPY FILED Public 1
10/14/2008 Public 10
10/16/2008 : Public 3
10/16/2008 Public ~ 84
10/17/2008 Public 5
10/17/2008 [E) AFFIDAVIT/DECLARATION OF SERVICE Public 2
10/20/2008 [} TRANSMITTAL LETTER COPY FILED public 1
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10/20/2008 Public 10
10/21/2008 [E) AFFIDAVIT/DECLARATION OF SERVICE Public 3
10/21/2008 [2) DECLARATION OF MAILING Public 2
10/21/2008 Public 86
10/22/2008 [¢] TRANSMITTAL LETTER COPY FILED Public 1
10/22/2008 [2) AFFIDAVIT/DECLARATION OF SERVICE Public 2
10/22/2008 B} RESPONSE TO MOTIO Public 5
10/22/2008 2] MEMORANDUM OF AUTHORITIES Public 24
10/23/2008 [¢) REPLY IN SUPPORT Public 16
10/30/2008 [¢) NOTE OF ISSUE Public 4
11/06/2008 Public 3
11/07/2008 Public 2
11/07/2008 [2) DESIGNATION OF CLERK'S PAPERS -SUPPLEMENTAL Public 3
11/12/2008 B DESIGNATION OF CLERK'S PAPERS Public 2
11/19/2008 [2) CLERK'S PAPERS PREPARED Public 5
11/19/2008 [2) CLERK'S PAPERS PREPARED Public 4
11/20/2008 2] ADMINISTRATIVE RECORD Public 34
11/20/2008 [2) ADMINISTRATIVE RECORD Public ~ 46
11/20/2008 [B) CLERK'S PAPERS PREPARED Public 3
11/21/2008 B} NOTICE OF APPEAL TO COURT OF APPEALS Public 5
11/25/2008 [} TRANSMITTAL LETTER COPY FILED Public 1
12/08/2008 [¢} CLERK'S PAPERS SENT Public 1
12/08/2008 [¢] CLERK'S PAPERS SENT Public 1
12/15/2008 B} DESIGNATION OF CLERK'S PAPERS -SUPPLEMENTAL Public 3
12/26/2008 [2] CLERK'S PAPERS PREPARED Public 4
12/29/2008 [¢) CLERK'S PAPERS SENT Public 1
01/02/2009 [2) LETTER FROM COURT OF APPEALS Public 2
01/05/2009  VERBATIM REPORT TRANS TO DIV II *10-24-08* Public
01/05/2009 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
01/06/2009  VERBATIM REPORT TRANS TO DIV II *10-03-08* Public
01/06/2009  VERBATIM REPORT TRANS TO DIV II *09-05-08* Public
01/06/2009 Public 1
01/14/2009 [¢) CLERK'S PAPERS SENT Public 1
01/15/2009  VERBATIM REPORT TRANS TO DIV II *10-24-08* Public
01/15/2009 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
05/14/2009 [¢) AFFIDAVIT/DECLARATION OF SERVICE Public 3
05/14/2009 Public 2
05/14/2009 Public 22
05/14/2009 Public 3
05/15/2009 [2) ORDER AMENDING CASE SCHEDULE Public 2
05/20/2009 Public 14
05/20/2009 Public 83
05/20/2009 Public 3
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E) CERTIFICATE OF SERVICE

05/21/2009 [¢} REPLY TO OPPOSITION Public 25
05/21/2009 [} AFFIDAVIT/DECLARATION OF SERVICE Public 3
05/21/2009 ) REPLY Public 25
05/22/2009 Public 2
06/02/2009 [2) AFFIDAVIT/DECLARATION OF SERVICE Public 1
06/03/2009 [¢] NOTE OF ISSUE Public 2
06/03/2009 [¢} MOTION FOR RELTEF FROM STAY Public 2
06/03/2009 [¢) MEMORANDUM OF AUTHORITIES Public 78
06/03/2009 [¢] AEFIDA DECLARATION OF SERVICE Public 3
06/04/2009 Public 2
06/05/2009 2| DECLARATION IN SUPPORT Public 27
06/05/2009 [2) MOTION TO STRIKE Public ~ 41
06/09/2009 [2) RESPONSE TO MOTION Public 3
06/09/2009 [£] NOTICE OF APPEARANCE Public 1
06/09/2009 B) DECLARATION OF STEVEN S KEPPLINGER Public 5
06/09/2009 [2] DECLARATION OF BRIAN L MEIKLE Public 3
06/10/2009 [¢] REPLY Public 2
06/10/2009 [¢) RESPONSE TO MOTION Public 16
06/10/2009 [¢) DECLARATION OF DAN BRIDGES Public ~ 18
06/10/2009 [2) AFFIDAVIT/DECLARATION OF SERVICE Public 1
06/10/2009 [2) OBJECTIONS/OPPOSITION Public ~ 40
06/10/2009 B) DECLARATION OF BRIAN L MEIKLE Public
06/10/2009 Public 4
06/10/2009 2) NOTICE OF APPEARANCE Public 1
06/11/2009 B} REPLY IN SUPPORT Public 6
06/11/2009 Public ~ 28
06/12/2009 [2) ORDER TO DISBURSE FUNDS Public 4
06/12/2009 [2) ORDER DENYING MOTION Public 2
06/16/2009 [ NOTICE OF ABSENCE/UNAVAILABILITY Public 1
06/19/2009 Public 3
06/19/2009 [2) ORDER DENYING CR 11 SANCTIONS Public 3
06/29/2009 2 NOTICE OF ABSENCE /UNAVAILABILITY Public 2
07/08/2009 [¢ NOTE FOR JUDGES MOTION CALENDAR Public 2
07/08/2009 Public 28
07/10/2009 £} NOTE OF ISSUE Public 2
07/10/2009 Public 72
07/10/2009 Public 8
07/17/2009 [¢) RECESS LETTER Public 1
07/23/2009 ¢} NOTICE OF INTENT TO WITHDRAW Public 2
07/24/2009 [¢] NOTICE OF INTENT TO WITHDRAW Public 2
07/24/2009 [2) DECLARATION OF JACQUELYN BEATTY Public 92
07/24/2009 Public 21
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07/24/2009 E] NOTE OF ISSUE
07/27/2009 £ NOTE OF ISSUE

07/29/2009 [ OBIJECTIONS /OPPOSITION TO DEF'S MOT TO LIMIT INTERV

07/29/2009 [] MEMORANDUM IN OPPOSITION

07/29/2009 E) RESPONSE IN OPPOSITION

07/29/2009 . RESPONSE TO MOTION

07/29/2009 - AFFIDAVIT/DECLARATION OF SERVICE

07/30/2009 ] REPLY IN SUPPORT

07/30/2009 [£} REPLY IN SUPPORT

07/31/2009 [E| NOTE OF ISSUE

07/31/2009 E£) ORDER DENYING MOTION TO LIMIT INTERVENTION
07/31/2009 . ORDER DENYING MOTION TO MODIFY SUPERSEDEAS
07/31/2009 . DECLARATION OF JACQUELYN BEATTY

07/31/2009 . MOTION FOR PARTIAL SUMMARY JUDGMENT
08/06/2009 . MOTION FOR SPOLIATION

08/06/2009 FE"I DECLARATION OF TIM GODDELIN IN SUPPORT
08/06/2009 . NOTE OF ISSUE

08/07/2009 |j NOTE FOR JUDGES MOTION CALENDAR

08/07/2009 . MOTION FOR SUMMARY JUDGMENT

08/07/2009 [ DECLARATION OF DA RIDGES

08/12/2009 . MOTION TO STRIKE MOTION ON SPOLIATION
08/12/2009 [¢) RESPONSE TO MOTION FOR SPOLIATION I RUCTION
08/12/2009 [¢] RESPONSE TO MOTION FOR SPOLTATION INSTRUCTION
08/17/2009 [E) DECLARATION OF TIMOTHY GOSSELIN

08/17/2009 E) RESPONSE IN OPPOSITION

08/17/2009 [E] RESPONSE TO MOTION

08/17/2009 . DECLARATION OF JAMES SHARBONO

08/17/2009 . DECLARATION OF TIMOTHY GOSSELIN

08/18/2009 . REPLY IN SUPPORT

08/18/2009 2| DECLARATION OF TIMOTHY GOSSELIN

08/27/2009 [¢] MOTION TO COMPEL

09/02/2009

09/02/2009 2) DECLARATION OF JACQUELYN A BEATTY

09/04/2009 2] ORDER TO COMPEL DISCLOSURE

09/17/2009 . NOTICE OF DISCRETIIONARY REVIEW/CT OF APPEALS
09/18/2009 . NOTICE OF SETTLEM.ENT

09/18/2009 [¢] TRANSMITTAL LETTER COPY FILED

09/23/2009 [¢] PERFECTION NOTICE FROM COURT OF APPEA
10/13/2009 [E) CLERK'S MINUTE ENTRY
10/13/2009 [E) AFFIDAVIT OF PREJUDICE

10/13/2009 . REASSIGNED TO DEPT 17 *MOTION ONLY*

Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Pubiic
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public

10/13/2009 E] MT/DECLARATION FOR EXPARTE RESTRAINING ORDER AND ORDER Public
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10/13/2009 [£) AFFIDAVIT OF BEN F BARCUS IN SUPPORT Public 115
10/13/2009 [E) TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE public 3
10/16/2009 ) CLERK'S MINUTE ENTRY Public 3
10/16/2009 ) AFFIDAVIT/DECLARATION OF SERVICE Public 22
10/16/2009 Public 1
10/16/2009 ) RESPONSE TO AEFIDAVIT OF BEN F BARCUS Public 37
10/22/2009 [2) NOTE OF ISSUE Public 2
10/22/2009 2] NOTE OF ISSUE Public 2
10/22/2009 ) NOTE OF ISSUE Public 2
10/22/2009 B MOTION FOR FORFEITURE OF SECURITY /DAMAGES /FEE Public 3
10/22/2009 B} DECLARATION OF TIMOTHY R GO SELIN Public 2
11/04/2009 [&) OBJECTIONS/OPPOSITION Public 30
11/04/2009 [} DECLARATION OF CLINTON TOMYN Public 54
11/04/2009 [&) DECLARATION OF PAUL A LINDENMUTH Public 8
11/04/2009 [ OBJECTIONS/OPPOSITION TO ORDER OF DISMISSAL Public 3
11/05/2009 Public 2
11/05/2009 [£) DECLARATION OF TIMOTHY GOSSELIN Public 3
11/05/2009 2} AEFIDAVIT/DECLARATION OF SERVICE Public 2
11/05/2009 [2) REPLY IN SUPPORT Public 4
11/05/2009 [ DECLARATION OF ANGEL SUAREZ JR RE SERVICE public 3
11/06/2009 [ PERFECTION NOTICE FROM COURT OF APPEALS Public 2
11/06/2009 B D NATION OF CLERK'S PAPER Public 2
11/06/2009 Public 2
11/06/2009 Public 3
11/06/2009 B) DECLARATION OF CHRISTINA RE EMAIL Public 14
11/09/2009 [¢] 3RD SUPPLEMENTAL DESIGNATION OF CLERK'S PAPERS Public 3
11/10/2009 [¢) NOTICE OF INTENT TO WITHDRAW public 2
11/18/2009 [¢] NOTE OF ISSUE Public 2
11/18/2009 Public 2
11/18/2009 [§) MEMORANDUM OF POINTS/AUTHORITIES Public 37
11/18/2009 [¢| DECLARATION OF PROFESSOR DAVID BOERNER Public 22
11/18/2009 [¢) DECLARATION OF PAUL A LINDENMUTH Public 307
11/18/2009 ) NOTE OF ISSUE Public 2
11/18/2009 [2) DECLARATION OF PAUL LEINDENMUTH Public 307
11/18/2009 Public 2
11/18/2009 Public 37
11/18/2009 Public 22
11/19/2009 [2) CLERK'S PAPERS PREPARED Public 3
11/19/2009 Public 2
11/19/2009 [} CLERK'S PAPERS SENT Pubtic 1
11/24/2009 [¢) DESIGNATION OF CLERK'S PAPERS Public 3
12/02/2009 [¢] CLERK'S PAPERS SENT Public 1
12/04/2009 2} VERBATIM REPORT TRANS TO DIV II *09-04-09* Restricted 43
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12/04/2009 | CLERK'S PAPERS PREPARED CORRECTED AS TO PAGE NUMBERS Public
12/09/2009 [2) CLERK'S PAPERS PREPARED Public
12/17/2009 [} DECLARATION OF ASSOC PROF JOHN A STRAIT Public 11
12/18/2009 ) RESPONSE IN OPPOSITION Public 15
12/18/2009 [2) DECLARATION OF TIMOTHY R GOSSELIN Public 62
12/21/2009 Public 1
12/22/2009 B) CLERK'S MINUTE ENTRY Public 2
12/22/2009 E) ORDER DENYING MOTION Public 3
12/30/2009 [£) DESIGNATION OF CLERK'S PAPERS Public 3
12/31/2009 [¢) NOTE OF ISSUE Public 2
12/31/2009 [} MOTION FOR RECONSIDERATION Public 2
12/31/2009 [¢] MEMORANDUM OF AUTHORITIES Public 19
12/31/2009 [¢) AFFIDAVIT OF BEN BARCUS Public 13
01/08/2010 [} RECESS LETTER Public
01/08/2010 [2) TRANSCRIPT OF PROCEEDINGS - COURTS ORAL RULING Public
01/11/2010 [2) CLERK'S PAPERS PREPARED Public
01/20/2010 [£) RESPONSE IN OPPOSITION Public 10
01/21/2010 [¢} NOTE FOR JUDGES MOTION CALENDAR Public 2
01/21/2010 [ CLERK'S PAPERS SENT Public 1
01/21/2010 Public 11
01/22/2010 Pubfic 1
02/04/2010 [¢) REPLY TO SHARBONO'S OPPOSITION Public 5
02/05/2010 [£) AMENDED NOTICE OF APPEAL TO COURT OF APPEALS Public 15
02/05/2010 2| ORDER DENYING MOTION Public 3
02/11/2010 [¢) TRANSMITTAL LETTER COPY FILED Public 1
02/12/2010 [¢] NOTICE OF APPEAL WITH FEE Public 9
02/22/2010 [¢) TRANSMITTAL LETTER COPY FILED Public 1
02/22/2010 [2) RECEIPT FOR APPEAL FILED 2/12/10 Public 10
03/29/2010 Public 3
03/29/2010 [¢) DESIGNATION OF CLERK'S PAPERS Public 3
04/06/2010 Public 1
04/08/2010 Public 5
04/14/2010  VERBATIM REPORT TRANS TO DIV II *06-12-09* Restricted
04/15/2010 [¢) TRANSMITTAL LETTER VRP COPY FILED Public 1
04/27/2010 [¢] CLERK'S PAPERS SENT Public 1
05/17/2010  VERBATIM REPORT TRANS TO DIV II *12/22/09* Restricted
05/17/2010  VERBATIM REPORT TRANS TO DIV II *2/5/10* Restricted
05/17/2010 [¢| TRANSMITTAL LETTER VRP COPY FILED Public 1
05/17/2010 [¢) DESIGNATION OF CLERK'S PAPERS Public 2
05/26/2010 Public 3
06/09/2010 [¢] CLERK'S PAPERS SENT Public 1
06/09/2010 ) DECLARATION OF JACQUELYN A BEATTY public 15
06/09/2010 Public 5
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[E] MOTION TO EXONERATE APPEAL BOND
06/09/2010 [2) NOTE OF ISSUE
06/10/2010 [¢) CLERK'S PAPERS SENT - CORRECTED
06/16/2010 2] AFFIDAVIT/DECLARATION OF SERVICE
06/16/2010 [2) RESPONSE TO MOTION
06/18/2010 [B) CLERK'S MINUTE ENTRY
06/18/2010 [2 ORDER GRANTING MOTION TO EXNOERATE APPEAL BOND
07/30/2010 [} DESIGNATION OF CLERK'S PAPERS
08/13/2010 £) CLERK'S PAPERS PREPARED #40245-9
08/23/2010 [} CLERK'S PAPER
10/06/2010 [E) DESIGNATION OF CLERK'S PAPERS
10/15/2010 [2 CLERK'S PAPERS PREPARED #40245-9
11/05/2010 [¢) CLERK'S PAPERS SENT
12/27/2010 [¢) NOTE OF ISSUE
12/27/2010 [¢| MOTION TO DISBURSE FUNDS
02/24/2011 [¢] NOTE OF ISSUE
02/24/2011 [} NOTE FOR JUDGES MOTION CALENDAR
02/24/2011 [} MOTION TO DISBURSE FUNDS
02/24/2011 [¢] DECLARATION OF JACQUELYN BEATTY WITH EXHIBITS
02/24/2011 [2] MOTION TO SATISFY JUDGMENT
02/24/2011 [2) DECLARATION OF TIMOTHY R GOSSELIN
02/24/2011 [2) NOTE OF ISSUE
02/25/2011 [¢] PRAECIPE
03/02/2011 [} RESPONSE TO MOTION
03/02/2011 [} DECLARATION OF PAUL A. LINDENMUTH
03/02/2011 2 RESPONSE TO MOTION
03/03/2011 B REPLY IN SUPPORT
03/03/2011 [2 DECLARATION OF TIMOTHY GOSSELIN
03/03/2011 B} MANDATE
03/04/2011 [2) ORDER DIRECTING TOMYNS TO PARTIALLY SATISFY JUDGMENT
03/04/2011 [2] ORDER TO DISBURSE FUNDS
03/04/2011 [2) ORDER TO DISBURSE FUNDS
03/04/2011
03/31/2011 [2) NOTICE OF APPEAL WITH FEE
04/08/2011 [¢] PERFECTION NOTICE FROM COURT OF APPEALS
04/08/2011 [ LETTER FROM COURT OF APPEALS
05/06/2011 [¢) MANDATE
05/13/2011 [¢) DESIGNATION OF CLERK'S PAPERS
06/01/2011
06/10/2011 [ CLERK'S PAPERS SENT

06/15/2011  VERBATIM REPORT TRANS TO DIV II *6/14/11*
06/15/2011 [¢] TRANSMITTAL LETTER VRP COPY FILED

08/22/2011 [¢] MANDATE

Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
Public
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Proceedings
Date
Week Of 10/04/2001

Pierce County Superior Civil Case 01-2-07954-4

Calendar
DEPT 05 - JUDGE HOGAN (Rm. 2-C)
Unconfirmed Status Conference
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g

[EEEY PURCHASE COPIES
s ¢

Outcome
Cancelled/Amend Case Sched

Week Of 04/11/2002

DEPT 05 - JUDGE HOGAN (Rm. 2-C)
Unconfirmed Settlement Conference

Cancelled/Amend Case Sched

Week Of 04/25/2002

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretrial Conference

Cancelled/Amend Case Sched

05/09/2002 DEPT 06 - JUDGE BUCKNER (Rm. JC2 ) Cancelled/Amend Case Sched
Confirmed 9:30 Trial

Week Of 07/08/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed Status Conference

10/25/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion - Compel

10/28/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Ex-Parte w/ Order Held
Unconfirmed 9:00 Motion

11/01/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion - Compel

11/27/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion

11/27/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion - Part Summary Judgment

12/06/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion

12/06/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E) Continued

Unconfirmed 9:00 Motion - Part Summary Judgment

Week Of 12/09/2002

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Status Conference

Cancelled/Stricken

12/13/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Adjust Trial Date

12/20/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion - Part Summary Judgment

12/27/2002 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held

Confirmed 9:00 Motion - Part Summary Judgment
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01/17/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion

01/21/2003 DEPT 01 - JUDGE ORLANDO (Rm. 411 ) Cancelled/Amend Case Sched
Unconfirmed 4:00 Settlement Conference

01/24/2003 DEPT 06 - JUDGE BUCKNER (Rm. 531 ) Motion Held

Confirmed 9:00 Motion

Week Of 01/27/2003

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretrial Conference

Cancelled/Amend Case Sched

02/10/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Amend Case Sched
Confirmed 9:30 Trial

03/07/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion

05/02/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held

Confirmed 1:30 Motion

Week Of 06/10/2003

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Status Conference

Cancelled/Stricken

06/13/2003

DEPT 06 -~ JUDGE BUCKNER (Rm. 2-E )

Unconfirmed 9:00 Motion - Summary Judgment

Cancelled/Stricken

Week Of 06/16/2003

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Settlement Conference

Cancelled/Stricken

06/26/2003

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed 9:00 Motion

Ex-Parte w/ Order Held

Week Of 06/30/2003

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretriai Conference

Cancelled/Amend Case Sched

07/14/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Confirmed 9:30 Trial

11/07/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

11/07/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Compel

11/07/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Compel

11/18/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) -Motion Held
Confirmed 4:00 Motion

11/24/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held

http://www.co.pierce.wa.us/cfapps/linx/calendar/GetCivilCase.cfm?cause_num=01-2-0795... 10/6/2011



Pierce County Superior Civil Case 01-2-07954-4

Page 20 of 26

Confirmed 9:00 Motion
11/26/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Compel
12/05/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Presentation
12/19/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Ex-Parte w/ Order Held
Unconfirmed 9:00 Motion
12/26/2003 DEPT 06 - JUDGE BUCKNER {(Rm. 2-E ) Continued

Unconfirmed 9:00 Motion

Week Of 12/30/2003

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretrial Conference

Cancelled/Stricken

12/31/2003 DEPT 06 - JUDGE BUCKNER {(Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Compel

12/31/2003 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Adjust Trial Date

01/05/2004 JUDGE WORSWICK (Rm. 117 ) Continued
Confirmed 4:00 Settlement Conference

01/08/2004 JUDGE WORSWICK (Rm. 117 ) Settlement Conf Held
Confirmed 8:00 Settiement Conference

01/13/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion

01/13/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion

01/13/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelied/Stricken
Unconfirmed 9:00 Motion - Default

01/13/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:30 Trial

03/12/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Confirmed 9:00 Motion - Adjust Trial Date

05/07/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Ex-Parte w/ Order Held
Confirmed 9:00 Motion

06/18/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion

Week Of 07/12/2004 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelied/Amend Case Sched

Unconfirmed Status Conference
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DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Status Conference
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Cancelled/Amend Case Sched

Week Of 08/23/2004

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Status Conference

Cancelled - Not Confirmed

Week Of 01/17/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Settlement Conference

Cancelled/Amend Case Sched

01/21/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed 9:00 Motion - Compel

Cancelled - Not Confirmed

01/28/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion - Compel

Cancelled/Stricken

Week Of 01/31/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretrial Conference

Cancelled/Amend Case Sched

02/11/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion
02/11/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Compel
02/14/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Amend Case Sched

Confirmed 9:30 Trial

Week Of 02/21/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E)
Unconfirmed Settlement Conference

Cancelied/Amend Case Sched

02/25/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion - Summary Judgment
02/25/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued

Confirmed 9:00 Motion - Summary Judgment

Week Of 02/28/2005

DEPT 11 - JUDGE MCCARTHY (Rm. 323 )

Unconfirmed Settlement Conference

Cancelied/Stricken

03/04/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

03/04/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 1:30 Motion - Summary Judgment

03/04/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E) Motion Held

Confirmed 1:30 Motion - Summary Judgment

Week Of 03/07/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretrial Conference

Cancelled/Amend Case Sched

Week Of 03/14/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Unconfirmed Pretrial Conference

Cancelled/Stricken
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03/18/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion

Scheduled By: Dan'L Bridges

Cancelled/Stricken

03/18/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion

Scheduled By: Dan'L Bridges

Cancelled/Stricken

03/18/2005

DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion

Scheduled By: Dan'L Bridges

Cancelled/Stricken

03/21/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Amend Case Sched
Confirmed 9:30 Trial

03/28/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Unconfirmed 9:00 Motion

03/28/2005 DEPT 06 - JUDGE BUCKNER (Rm, 2-E ) Jury Trial Held
Confirmed 9:30 Trial

05/13/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E) Cancelled/Stricken
Unconfirmed 9:00 Motion

05/20/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Presentation

06/10/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion

06/17/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

07/08/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion - Compel

07/15/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion - Compel

07/29/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

07/29/2005 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Compel

07/25/2008 DEPT 06 - JUDGE BUCKNER (Rm. 550 ) Cancelled/Stricken
Confirmed 9:00 Assignment to Set Trial Date

09/05/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

09/05/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
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09/05/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Held
Confirmed 9:00 Assignment to Set Trial Date

10/03/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Unconfirmed 9:00 Motion

10/03/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

10/03/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Presentation

10/24/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held

Confirmed 9:00 Motion

10/24/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion - Vacate

Cancelled/Stricken

11/07/2008 DEPT 06 - JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion

Ex-Parte w/ Order Held

05/22/2009 DEPT 06 - JUDGE BUCKNER (Rm. 270 ) Motion Held
Confirmed 9:00 Motion

06/12/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

06/12/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

06/12/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

06/19/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E) Motion Held
Confirmed 1:30 Motion

07/24/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion

07/31/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

07/31/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

Scheduled By: PHILIP TALMADGE

08/14/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued

Confirmed 9:00 Motion

08/21/2009 DEPT 06 -~ JUDGE BUCKNER (Rm. 2-E )
Confirmed 9:00 Motion

Cancelled/Stricken

http://www.co.pierce.wa.us/cfapps/linx/calendar/GetCivilCase.cfm?cause_num=01-2-0795... 10/6/2011



Pierce County Superior Civil Case 01-2-07954-4

Page 24 of 26

08/21/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion - Summary Judgment

08/28/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion - Summary Judgment

08/28/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion - Part Summary Judgment

09/04/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

09/04/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken

Unconfirmed 9:00 Motion - Summary Judgment

Scheduled By: Dan'L Bridges

09/21/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Confirmed 9:00 Trial

10/13/2009 DEPT 17 - JUDGE CULPEPPER (Rm. 211A) Motion Held
Confirmed 4:00 Motion

10/16/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Heid
Confirmed 11:00 Show Cause

10/30/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Disbursement of Funds

10/30/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion - Presentation

10/30/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion - Presentation

11/06/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Disbursement of Funds

11/06/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Presentation

11/06/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E) Motion Held
Confirmed 9:00 Motion - Presentation

11/25/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion

12/04/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Confirmed 9:00 Motion

12/22/2009 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held

Confirmed 9:00 Motion
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01/15/2010 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Continued
Unconfirmed 9:00 Motion - Reconsideration

01/22/2010 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Cancelled/Stricken
Confirmed 9:00 Motion - Reconsideration

02/05/2010 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion - Reconsideration
Scheduled By: Benjamin Barcus

06/18/2010 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

01/07/2011 DEPT 06 - JUDGE BUCKNER (Rm, 2-E ) Cancelled/Stricken
Unconfirmed 9:00 Motion - Disburse Funds

03/04/2011 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Motion

03/04/2011 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Disbursement of Funds
Scheduled By: JACQUELYN BEATTY

03/04/2011 DEPT 06 - JUDGE BUCKNER (Rm. 2-E ) Motion Held
Confirmed 9:00 Disbursement of Funds Working Copies Provided

Pending Case Schedule Items

Event Schedule Date

Judgments

Cause # Status Signed Effective Filed
4-9-05535- OPEN as of 05/07/2004 ROSANNE BUCKNER on 05/07/2004 05/07/2004 05/07/2004
4-9- 36-0 OPEN as of 05/07/2004 ROSANNE BUCKNER on 05/07/2004 05/07/2004 05/07/2004
4-9- 7- OPEN as of 05/07/2004 ROSANNE BUCKNER on 05/07/2004 05/07/2004 05/07/2004
4-9- -6 OPEN as of 05/07/2004 ROSANNE BUCKNER on 05/07/2004 05/07/2004 05/07/2004

05-9- -4 SATISFIED as of 03/04/2011 ROSANNE BUCKNER on 05/20/2005 05/20/2005 05/20/2005

This calendar lists Confirmed and Unconfirmed Unconfirmed Proceedings will not be heard unless

Proceedings. Attorneys may obtain access rights to confirmed as required by the Local Rules of the

confirm/strike selected proceedings. Currently, any Superior Court for Pierce County.

proceedings for the Commissioners' calendars can be
stricken, but only Show Cause proceedings for the
Commissioners' calendars can be confirmed.

e Hearing and location information displayed in this calendar is subject to change without notice. Any
changes to this information after the creation date and time may not display in current version.

¢ Confidential cases and Juvenile Offender proceeding information is not displayed on this calendar.,
Confidential case types are: Adoption, Paternity, Involuntary Commitment, Dependency, and Truancy.

e The names provided in this calendar cannot be associated with any particular individuals without
individual case research.

e Neither the court nor clerk makes any representation as to the accuracy and completeness of the data
except for court purposes.

Created: Thursday October 6, 2011 2:51PM
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Westlaw.
161 P.3d 406

139 Wash.App. 383, 161 P.3d 406
(Cite as: 139 Wash.App. 383, 161 P.3d 406)

~
Court of Appeals of Washington,

Division 2.

James and Deborah SHARBONO, individually and
the marital community composed thereof, Cas-
sandra Sharbono, Respondents/Cross-Appellants,
V.

UNIVERSAL UNDERWRITERS INSURANCE
COMPANY, a foreign insurer, Appellant/
Cross-Respondent,
and
Len Van De Wege and “Jane Doe” Van De Wege,
husband and wife and the marital community com-
posed thereof, Appellants.

No. 33379-1-I1.
June 26, 2007.
As Amended on Denial of Reconsideration Oct. 9,
2007.

Background: Insureds brought breach of contract
and bad faith action against umbrella insurer and
insurance agent, after settling wrongful death action
brought by family of motorist killed when insureds’
daughter lost control of insureds' truck. The Pierce
County Superior Court, Rosanne Nowak Buckner,
J., dismissed insureds' claims against agent, found
that insureds’ settlement of the wrongful death ac-
tion was reasonable, granted summary judgment for
insureds on insureds' claim they had coverage under
three umbrella policies and on insureds' claim that
insurer acted in bad faith, and entered judgment for
insureds on jury verdict establishing insureds' dam-
ages. Insurer appealed, and insureds cross-ap- pealed.

Holdings: The Court of Appeals, Armstrong, J.,
held that:

(1) umbrella policies issued to insureds’ businesses
did not provide coverage for wrongful death claim;
(2) evidence was sufficient to establish that in-
sureds’ settlement of wrongful death claim was
reasonable;

Page 2 ©f 29
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(3) insurer acted in bad faith by not providing in-
sureds with the underwriting files when they were
attempting to settle wrongful death claim;

(4) insurer did not violate the Consumer Protection
Act (CPA) by offering insureds substantially less
that the amount of coverage actually available when
insureds were attempting to settle wrongful death
claim;

(5) substantial factor proximate cause instruction
was not warranted; and

(6) insureds' claims against agent were independent
of their claims against insurer and should not hawve
been dismissed when trial court concluded policies
provided enough coverage to cover wrongful death
settlement.

Affirmed in part, reversed in part, vacated in
part, and remanded.

West Headnotes
[1] Insurance 217 €=>1863

217 Insurance
217XI1I Contracts and Policies
217XII(G) Rules of Construction
217k1863 k. Questions of law or fact.
Most Cited Cases
Courts interpret insurance policies as a matter
of law.

[2] Insurance 217 €=>1713

217 Insurance
217X1II Contracts and Policies
217XMI(A) In General
217k1711 Nature of Contracts or Policies
217k1713 k. Policies considered as
contracts. Most Cited Cases

Insurance 217 €<21816
217 Insurance

217XI11 Contracts and Policies
217XII(G) Rules of Construction

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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161 P.3d 406
139 Wash.App. 383, 161 P.3d 406
(Cite as: 139 Wash.App. 383, 161 P.3d 406)

217k1815 Reasonableness
217k1816 k. In general. Most Cited
Cases

Insurance 217 €=>1820

217 Insurance
217X111 Contracts and Policies
217XII(G) Rules of Construction
217k1819 Understanding of Ordinary or
Average Persons
217k1820 k. In general. Most Cited
Cases

Insurance 217 €-1828

217 Insurance
217XTII Contracts and Policies
217X1I1(G) Rules of Construction
217k1828 k. Construction to be fair. Most

Cited Cases

Insurance policies are contracts, and courts
seek to determine the contracting parties' intent by
resorting to a fair, reasonable, and sensible con-
struction of the contract's language, as the average
insurance purchaser would understand.

[3] Insurance 217 €=<>1809

217 Insurance
217X1I1I Contracts and Policies
217XTII(G) Rules of Construction
217k1809 k. Construction or enforcement
as written. Most Cited Cases
Courts will enforce an insurance contract as
written if the contract is clear and unambiguous.

[4] Insurance 217 €-1813

217 Insurance
217XT1I Contracts and Policies
217XII(G) Rules of Construction
217k1811 Intention
217k1813 k. Language of policies.
Most Cited Cases
If an insurance contract's language is neither
ambiguous nor difficult to comprehend, courts will

Page 3 of 29

Page 2

enforce the intent expressed in the policy regardless
of what coverage the insured may have thought he
had.

[5] Evidence 157 €=461(1)

157 Evidence
157XI Parol or Extrinsic Evidence Affecting
Writings
157XKD) Construction or Application of
Language of Written Instrument
157k461 Showing Intent of Parties as to
Subject-Matter
157k461(1) k. In general. Most Cited
Cases
If ambiguities exist in an insurance policy's
language, courts may resort to extrinsic evidence to
ascertain the parties' intent.

[6] Insurance 217 €=1808

217 Insurance
217X1II Contracts and Policies
217XIII(G) Rules of Construction
217k1808 k. Ambiguity in general. Most

Cited Cases '

An ambiguity exists in an insurance policy
where the insurance policy's language is susceptibie
to more than one reasonable interpretation.

[7] Insurance 217 €=>1832(1)

217 Insurance
217X11I Contracts and Policies
217XIII(G) Rules of Construction
217k1830 Favoring Insureds or Benefi-
ciaries; Disfavoring Insurers
217k1832 Ambiguity, Uncertainty or
Conflict
217k1832(1) k. In general. Most
Cited Cases
Courts resolve any ambiguities in an insurance
policy in the insured's favor.

[8] Insurance 217 €==1808

217 Insurance

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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161 P.3d 406
139 Wash.App. 383, 161 P.3d 406
(Cite as: 139 Wash.App. 383, 161 P.3d 406)

217XI1II Contracts and Policies
217X1II(G) Rules of Construction
217k1808 k. Ambiguity in general. Most
Cited Cases

Insurance 217 €=1810

217 Insurance
217X1II Contracts and Policies
217X1I(G) Rules of Construction
217k1810 k. Construction as a whole.
Most Cited Cases
If possible, courts interpret an insurance policy
to harmonize the policy's provisions and avoid cre-
ating ambiguities.

[9] Insurance 217 €=22656

217 Insurance
217XXI Coverage--Automobile Insurance
217XXII(A) In General
217k2651 Automobiles Covered
217k2656 k. Nonowned automobiles in
general. Most Cited Cases
Umbrella policies issued to insureds' busi-
nesses did not cover use of truck by insureds'
daughter, and thus did not apply to insureds' liabil-
ity for daughter's accident that killed motorist and
led to wrongful death action by motorist's family,
as the businesses did not own or hire such truck,
and the policies only provided coverage for
vehicles owned or hired by the businesses.

[10] Appeal and Error 30 €1010.1(14)

30 Appeal and Error
30X VI Review
30XVI(I) Questions of Fact, Verdicts, and
Findings
30X VI(I)3 Findings of Court
30k1010 Sufficiency of Evidence in
Support
30k1010.1 In General
30k1010.1(8) Particular Cases
and Questions
30k1010.1(14) k. Insurance.

Page 4 of 29

Page 3

Most Cited Cases

Court of Appeals will uphold a trial court's fac-
tual determination of a settlement's reasonableness,
in an action regarding whether an insurer is liable
for the settlement, if substantial evidence supports
that determination. West's RCWA 4.22.060(1).

[11] Insurance 217 €-23367

217 Insurance
217XXVI Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3366 Settlement by Insured; In-
sured's Release of Tort-Feasor
217k3367 k. In general. Most Cited
Cases
Where an insured negotiates a settlement and
seeks reimbursement, the insurer is liable only for
the amount of the settlement that is reasonable and
paid in good faith. West's RCWA 4.22.060(1).

[12] Insurance 217 €=23367

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3366 Settlement by Insured; In-
sured's Release of Tort-Feasor
217k3367 k. In general. Most Cited
Cases
To determine a settlement's reasonableness in
the context of a consent judgment and covenant not
to execute, in an action regarding whether an in-
surer is liable for the settlement, a court considers:
(1) the releasing person's damages; (2) the merits of
the releasing person's liability theory; (3) the merits
of the released person's defense theory; (4) the re-
leased person's relative faults; (5) the risks and ex-
penses of continued litigation; (6) the released per-
son's ability to pay; (7) any evidence of bad faith,
collusion, or fraud; (8) the extent of the releasing
person's investigation and preparation of the case;
and (9) the interests of the parties not being re-
leased. West's RCWA 4.22.060(1).

[13] Insurance 217 €=°3367
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217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3366 Settlement by Insured; In-
sured's Release of Tort-Feasor
217k3367 k. In general. Most Cited
Cases
Ensuring reasonable settlements, when an in-
sured brings an action alleging an insurer is liable
for the settlement, protects insurers from liability
for excessive judgments. West's RCWA 4.22.060 (1).

[14] Insurance 217 €-93367

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3366 Settlement by Insured; In-
sured's Release of Tort-Feasor
217k3367 k. In general. Most Cited
Cases
No one factor controls when determining
whether a settlement is reasonable, in an action re-
garding whether the insurer is liable for the settle-
ment, and the trial court has the discretion to weigh
each case individually. West's RCWA 4.22.060(1).

[15] Insurance 217 €=>3367

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3366 Settlement by Insured; In-
sured's Release of Tort-Feasor
217k3367 k. In general. Most Cited
Cases

Insurance 217 €~3374

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3373 Amount and Items Recoverable
217k3374 k. In general. Most Cited
Cases

Page 5 029

Page 4

Evidence was sufficient to establish that in-
sureds' $4,525,000 settlement of wrongful death ac-
tion, brought by family of motorist killed when in-
sureds' daughter lost control of insureds' truck, was
reasonable, in insureds' breach of contract and bad
faith action against insurer which had issued um-
brella policies to insureds and their businesses; eco-
nomist's report estimated that economic loss to mo-
torist's family was $1,050,228, there was evidence
that motorist's family was close and that motorist's
children suffered emotional distress, insureds’
daughter was charged with second degree negligent
driving, insureds faced a substantial exposure in ex-
cess of the $250,000 limits of their primary cover-
age, settlement was within range of jury verdicts
submitted to trial court, there was evidence that a
verdict in excess of primary coverage would force
insureds into bankruptcy, and insurer was poten-
tially liable to insureds for up to $7,000,000. West's
RCWA 4.22.060(1).

{16] Insurance 217 €23370

217 Insurance
217XX VI Claims and Settlement Practices
217XXVII(C) Settlement Duties; Bad Faith
217k3366 Settlement by Insured; In-
sured's Release of Tort-Feasor
217k3370 k. Notice to or consent of li-
ability insurer. Most Cited Cases
Insurer which had issued umbrella policies to
insureds and insureds' businesses was not entitled
to notice of insureds' settlement of wrongful death
action brought by family of motorist killed when
insureds' daughter lost control of insureds' truck,
for purposes of insureds' subsequent breach of con-
tract and bad faith action brought against insurer, as
statute only required that all parties receive notice
of the settlement, and insurer was not a party in the
wrongful death action. West's RCWA 4.22.060(1).

[17] Insurance 217 €=3427
217 Insurance

217XXVIII Miscellaneous Duties and Liabilities
217k3427 k. Questions of law or fact. Most
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Cited Cases

Whether an insurer acted in bad faith is gener-
ally a question of fact, though a trial court can de-
termine a factual question as a matter of law if reas-
onable minds could reach but one conclusion.

[18] Insurance 217 €==3419

217 Insurance
217XXVI1II Miscellaneous Duties and Liabilities
217k3416 Of Insurers
217k3419 k. Bad faith in general. Most

Cited Cases

An insurer may breach its broad duty to act in
good faith by conduct short of intentional bad faith
or fraud, although not by a good faith mistake.
West's RCWA 48.01.030.

[19] Insurance 217 €-°3419

217 Insurance
217XXVIII Miscellaneous Duties and Liabilities
217k3416 Of Insurers
217k3419 k. Bad faith in general. Most

Cited Cases

An insurer must give equal consideration to its
policyholder's interests as well as its own, for pur-
poses of determining whether the insurer has acted
in bad faith, West's RCWA 48.01.030.

[20] Insurance 217 €~3419

217 Insurance
217XXVIII Miscellaneous Duties and Liabilities
217k3416 Of Insurers
217k3419 k. Bad faith in general. Most

Cited Cases

The question in bad faith claims is always
whether the insurer acted reasonably under the facts
and circumstances of the case. West's RCWA
48.01.030.

[21] Insurance 217 €=23419
217 Insurance

217XXVII Miscellaneous Duties and Liabilities
217k3416 Of Insurers

Page 6 of 29

Page 5

217k3419 k. Bad faith in general. Most

Cited Cases
Insurer which had issued umbrella policies to
insureds and insureds' businesses acted in bad faith
when it refused to turn over the underwriting files
to private counsel retained by insureds in connec-
tion with wrongful death claim asserted by family
of motorist killed when insureds' daughter lost con-
trol of insureds' truck, where insureds believed they
had purchased three separate $1,000,000 personal
umbrella policies, insurer contended that insureds
only had $1,000,000 in umbrella coverage applic-
able to the accident, insureds' attorney requested
the files in order to resolve the coverage issue and
settle the wrongful death action, insurer refused to
turn over the underwriting files on ground that files
contained proprietary information, but insurer
failed to point to a single document that contained
sensitive information or information that could
have impacted its business interests. West's RCWA

48.01.030.

[22] Insurance 217 €=21867

217 Insurance
217XIII Contracts and Policies
217XTIII(H) Relations Between Parties; Im-
plied Terms
217k1867 k. Good faith and fair dealing.
Most Cited Cases
Insurers owe a general duty of good faith to
their insureds due to the fiduciary relationship in-
surers and insureds share. West's RCWA 48.01.030.

[23] Antitrust and Trade Regulation 29T €= 151

29T Antitrust and Trade Regulation
29TIII Statutory Unfair Trade Practices and
Consumer Protection
29TII(A) In General
29Tk151 k. Public impact or interest;
private or internal transactions. Most Cited Cases

Antitrust and Trade Regulation 29T €221
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29T Antitrust and Trade Regulation
29TIII Statutory Unfair Trade Practices and
Consumer Protection
29TII(C) Particular Subjects and Regula-
tions
29Tk221 k. Insurance. Most Cited Cases
An insurer commits a per se violation of the
Consumer Protection Act (CPA) when the insurer
violates a statute that contains a specific legislative
declaration of public interest impact. RCWA
19.86.010 et seq.

[24] Antitrust and Trade Regulation 29T €= 221

29T Antitrust and Trade Regulation
29TII Statutory Unfair Trade Practices and
Consumer Protection
29TII(C) Particular Subjects and Regula-
tions
29Tk221 k. Insurance. Most Cited Cases
Insurer which had issued umbrella policies to
insureds and insureds' businesses did not violate the
Consumer Protection Act (CPA) by offering in-
sureds substantially less that the amount of cover-
age actually available, when insureds were attempt-
ing to settle wrongful death claim asserted by fam-
ily of motorist killed when insureds' daughter lost
control of insureds' truck, and thereby compel in-
sureds to commence litigation to recover amounts
actually due, as insurer did offer insureds the
$1,000,000 in coverage available under insureds'
personal umbrella coverage, and umbrella policies
issued to insureds' businesses did not provide cov-
erage for the accident. RCWA 19.86.010 et seq.;
WAC 284-30-330(7).

[25] Antitrust and Trade Regulation 29T €= 151

29T Antitrust and Trade Regulation
29TII Statutory Unfair Trade Practices and
Consumer Protection
29TII(A) In General
29Tk151 k. Public impact or interest;
private or internal transactions. Most Cited Cases

Page 7 of 29

Page 6

Antitrust and Trade Regulation 29T €221

29T Antitrust and Trade Regulation
29TIII Statutory Unfair Trade Practices and
Consumer Protection
29TIII(C) Particular Subjects and Regula-
tions
29Tk221 k. Insurance. Most Cited Cases
Even if an insured cannot prove a per se viola-
tion of the Consumer Protection Act (CPA), the in-
sured may still recover for a CPA violation if the
insured can show that the insurer: (1) engaged in an
unfair or deceptive act or practice; (2) in trade or
commerce; and (3) that the act or practice affects
the public interest. RCWA 19.86.010 et seq.

[26] Antitrust and Trade Regulation 29T €= 221

29T Antitrust and Trade Regulation
29Tl Statutory Unfair Trade Practices and
Consumer Protection
29THKC) Particular Subjects and Regula-
tions
29Tk221 k. Insurance. Most Cited Cases
In Consumer Protection Act (CPA) action
against an insurer, in addition to establishing a viol-
ation the insured must also prove: (1) a resulting
damage to the insured's business or property, and
(2) that a causal link exists between the unfair or
deceptive act and the injury suffered RCWA
19.86.010 et seq.

[27] Insurance 217 €~23426

217 Insurance
21 7XXVIII Miscellaneous Duties and Liabilities
217k3426 k. Actions in general; evidence.
Most Cited Cases
Evidence that commissioner of the Court of
Appeals had granted discretionary review of trial
court ruling, in wrongful death action brought by
family of motorist killed when insureds' daughter
lost control of insureds' truck, compelling insurer
which had issued umbrella policies to insureds and
insureds' businesses to turn over its underwriting
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files, was irrelevant, in insureds' breach of contract
and bad faith action against insurer, as trial court in
insureds' action had already ruled as a matter of law
that insurer had acted in bad faith by refusing to
turn over underwriting files to insureds, and only
issue for jury in insureds' action was whether in-
surer's bad faith damaged insureds.

[28] Privileged Communications and Confidenti-
ality 311H €417

311H Privileged Communications and Confidenti-
ality
311HVII Other Privileges
311Hk417 k. Settlement negotiation priv-
ilege; mediation and arbitration. Most Cited Cases
(Formerly 410k196.4)

Evidence of what occurred at mediations, on
wrongful death claim asserted against insureds by
family of motorist killed in collision with truck
driven by insureds' daughter, was not inadmissible
under mediation privilege, in trial of breach of con-
tract and bad faith action brought by insureds
against their umbrella insurer, on ground that medi-
ations were a result of a court order, a written
agreement between the parties or a mandate to me-
diate, absent production by the insurer of a court or-
der, written agreement or mandate. West's RCWA
5.60.070(1), 7.70.100.

[29] Evidence 157 €=213(1)

157 Evidence
157VII Admissions
157VII(A) Nature, Form, and Incidents in
General
157k212 Offers of Compromise or Settle-
ment
157k213 In General
157k213(1) k. In general. Most
Cited Cases
Evidence of what occurred at mediation ses-
sions on wrongful death claim asserted against in-
sureds by family of motorist killed when insureds’
daughter lost control of insureds' truck, consisting
of impact that family's videotape describing their

Page 8§ o1 29

Page 7

loss had on insureds and statements by insurex's
representative that insureds would have to sue im-
surer in order to obtain the underwriting files, was
admissible, in trial of insureds' breach of contract
and bad faith action against insurer which had is-
sued umbrella policies to insureds and insureds’
businesses, as such evidence was offered to show
the importance of the underwriting files and the
harm that insurer's refusal to produce the underwrit-
ing files caused insureds, rather than to establish 1i-
ability. ER 408.

[30] Civil Rights 78 €=1033(1)

78 Civil Rights
781 Rights Protected and Discrimination Prohib>—
ited in General
78k1030 Acts or Conduct Causing Depriva-
tion
78k1033 Discrimination in General
78k1033(1) k. In general. Most Cited

Cases
Civil Rights 78 €=>1118

78 Civil Rights
781 Employment Practices
78k1118 k. Practices prohibited or required
in general; elements. Most Cited Cases
(Formerly 78k1137)

Civil Rights 78 €~=1252

78 Civil Rights
7811 Employment Practices
78k1241 Retaliation for Exercise of Rights
78k1252 k. Causal connection; temporal
proximity. Most Cited Cases

Labor and Employment 231H €~774

231H Labor and Employment
231HVII Adverse Employment Action
231HVIII(A) In General
231Hk770 Exercise of Rights or Duties;
Retaliation
231Hk774 k. Causation in general.
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Most Cited Cases

The substantial factor proximate cause test is
appropriate in discrimination, unfair employment
practices and retaliatory termination cases, where
causation is difficult to prove, largely due to public
policy considerations that strongly favor eradica-
tion of discrimination and unfair employment prac-
tices.

[31] Antitrust and Trade Regulation 29T €= 364

29T Antitrust and Trade Regulation
29TIII Statutory Unfair Trade Practices and
Consumer Protection
29TIHI(E) Enforcement and Remedies

29TIII(E)5 Actions
29Tk361 Proceedings; Trial
29Tk364 k. Instructions. Most
Cited Cases
Insurance 217 €~3426
217 Insurance

217XXVIII Miscellaneous Duties and Liabilities
217k3426 k. Actions in general; evidence.
Most Cited Cases

Insurance 217 €23579

217 Insurance
217XXXIT Cibvil Practice and Procedure
217k3579 k. Instructions. Most Cited Cases

Substantial factor proximate cause instruction
was not warranted, in Consumer Protection Act
(CPA) and bad faith action brought by insureds
against insurer which had issued umbrella policies
to insureds and insureds' businesses, as insureds'
claims were premised on failure of insurer to pro-
duce its underwriting files in connection with
wrongful death claim of family of motorist killed
when insured’'s daughter lost control of insureds'
truck and the damages that resulted from the stress
and delay in settling the wrongful death claim due
to uncertainty over how much coverage insureds
had under the policies, and there was no claim that

Page 9 o £ 29

Page 8

two inseparable causes contributed to the delayed
settlement. RCWA 19.86.010 et seq.; West's
RCWA 48.01.030.

[32] Insurance 217 €1671

217 Insurance
217XI Agents and Agency
217XI(D) Agents for Applicants or Insureds
217k1668 Duties and Liabilities to In-
sureds or Others
217k1671 k. Failure to procure cover-
age. Most Cited Cases

Insurance 217 €1672

217 Insurance
217X1 Agents and Agency
217XI(D) Agents for Applicants or Insureds
217k1668 Duties and Liabilities to In-
sureds or Others
217k1672 k. Fraud or misrepresenta-
tion. Most Cited Cases
Negligence, negligent misrepresentation and
breach of fiduciary. duty claims of insureds against
insurance agent who had procured umbrella policies
covering insureds and insureds' businesses, arising
out of agent's alleged failure to obtain $3,000,000
of personal umbrella coverage as requested by in-
sureds, were improperly dismissed by trial court
once court determined insureds had sufficient cov-
erage to cover wrongful death settlement, in action
against agent and insurer in which insureds alleged
insurer acted in bad faith by refusing to provide
evidence necessary to verify amount of their um-
brella coverage when they attempted to settle
wrongful death claim brought by family of motorist
killed when insureds' daughter lost control of in-
sureds’ truck; claims against agent were independ-
ent of the claims for coverage under the umbrella
policies, and Court of Appeals determined that only
one of the policies provided coverage to insureds.

[33] Costs 102 €252

102 Costs
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102X On Appeal or Error
102k252 k. Attorney fees on appeal or error.
Most Cited Cases
In general, where a prevailing party is entitled
to attorney fees in the trial court, they are entitled
to attorney fees if they prevail on appeal. RAP
18.1(a).

[34] Insurance 217 €=3586

217 Insurance
217XXX1 Civil Practice and Procedure
217k3584 Costs and Attorney Fees
217k3586 k. Appeals. Most Cited Cases

Neither insureds nor insurer would be awarded
attorney fees on appeal, in insureds' breach of con-
tract and bad faith action against insurer which had
issued umbrella policies to insureds and insureds’
businesses, as neither party totally prevailed; in-
sureds prevailed on the reasonableness of their set-
tlement with plaintiffs in underlying wrongful death
action and on trial court's determination that insurer
acted in bad faith when insureds attempted to settle
wrongful death action, while insurer appealed on
coverage, stacking and consumer protection issues.
RAP 18.1(a).

**4]10 Philip Albert Talmadge Emmelyn Hart-
Biberfeld Talmadge Law Group PLLC Tukwila,
WA, Dan'l WayneBridges McGaugheyBridges
Dunlap PLLC Bellevue, WA, for Appellants.

Timothy R. Gosselin, Attorney at Law, Tacoma,
WA, for Respondents.

ARMSTRONG, J.

*388 § 1 Cassandra Sharbono lost control of
her truck, crossed into the oncoming traffic lane,
and hit a car Cynthia Tomyn was driving. Cynthia
Tomyn died as a result of the accident and her fam-
ily claimed damages against Cassandra's parents,
James and Deborah Sharbono (the Sharbonos),
who owned the vehicle Cassandra was driving. The
Sharbonos had primary liability coverage with
State Farm Insurance Company and umbrella cov-

Page 10 0o £ 29
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erage under their commercial and personal liability
policies with Universal Underwriters Insurance
Company. The Sharbonos claimed that they had
three umbrella policies; Universal advised therm
they had only one umbrella policy with a
$1,000,000 limit. During settlement negotiatiorxs
with the Tomyns, the Sharbomos several times
asked Universal to produce its *389 underwriting
file so that they and the Tomyns would know the
extent of the Sharbonos' liability coverage. Univer—
sal refused. The Tomyns and the Sharbonos ulti-
mately settled for $4,525,000, and the Sharbonos
then sued Universal to establish coverage and to re-
cover damages for Universal's alleged bad faith in
refusing to produce its underwriting file. The trial
judge granted the Sharbonos summary judgment,
declaring that they had coverage under three
policies for a total of $7,000,000; the trial court
also ruled that Universal was liable for bad faith as
a matter of law, and found the Tomyn-Sharbono
settlement reasonable. At the conclusion of the
damages trial, the jury awarded the Sharbonos
$4,500,000 for Universal's bad faith. Universal ap-
peals the jury's verdict and the trial court's sum-
mary judgments establishing coverage and finding
Universal liable for bad faith. Universal also ap-
peals the trial court's determination that the settle-
ment was reasonable. We affirm the summary judg-
ment declaring Universal liable for bad faith and
the trial court's ruling that the Tomyn-Sharbono
settlement was reasonable. We also affirm the trial
court's ruling regarding the settlement's reasonable-
ness. But we reverse the trial court's judgment es-
tablishing coverage at $7,000,000; we hold that un-
der the policy's plain language, the Sharbonos had
umbrella coverage of $1,000,000 under only one
policy. And we reverse the trial court's determina-
tion that Universal violated the Consumer Protec—
tion Act. Finally, we reverse the jury verdict for
bad faith damages and the trial court's dismissal of
the Sharbonos’ claim against their agent for negli-
gently procuring the Universal umbrella policy.

FACTS
9 2 James and Deborah Sharbone owned three
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transmission shops: “All Transmission & Automot-
ive,” “The Trans-Plant,” and “Parkland Transmis-
sion.” The Sharbonos had business partners in the
latter two businesses: Clarence *390 and Claudia
Ray in The Trans-Plant, and Robert and Debra
Huke in Parkland Transmission.

**4]11 9 3 In the mid-1990s, the Sharbonos
and their partners bought commercial insurance
from Universal, an insurer specializing in coverage
for automobile dealers, auto repair shops, and asso-
ciated enterprises. Universal insured the three trans-
mission shops under separate but similar insurance
policies.™!

FN1. The Sharbonos conceded below that
they had no coverage under the Parkland
Transmission policy because they were not
named insureds in that policy. Thus, that
policy is irrelevant for purposes of this ap-
peal.

9 4 In 1997, the Sharbonos asked their Univer-
sal sales agent, Len Van de Wage, about transfer-
ring the family's personal umbrella coverage from
State Farm to Universal. Universal offered personal
umbrella coverage to the Sharbonos as an adjunct
to the Sharbono companies' commercial policies.
The Sharbonos claim that they asked Van de Wege
for $3,000,000 of personal umbrella coverage. Ac-
cording to the Sharbones, Van de Wege agreed to
add a $1,000,000 personal umbrella to each busi-
ness policy, providing a total of $3,000,000 in per-
sonal umbrella coverage. According to Van de
Wege, the Sharbonos did not seek $3,000,000 in
personal umbrella coverage.

9 5 When the Sharbonos renewed their Uni-
versal policies in 1998, they added their personal
motor vehicles to their personal umbrella coverage.

9 6 On December 11, 1998, Cassandra Shar-
bono, the Sharbonos' daughter, lost control of the
family truck and swerved into oncoming traffic,
striking an approaching car head-on and killing
Cynthia Tomyn. The police cited Cassandra for

Page 11 of 29

Page 10

second degree negligent driving, and the Shar-
bonos later admitted that Cassandra was “at least
partially at fault” for the accident. Clerk's Papers
(CP) at 557. Cynthia Tomyn, who was 34 years old,
was survived by her husband Clinton and their
three minor children.

§ 7 The Tomyns retained attorney Ben Barcus
to pursue a wrongful death claim against the Shar-
bonos. The Tomyns *391 initially attempted to
settle with the Sharbomos, negotiating with the
Sharbonos' primary auto liability carrier, State
Farm, and the Sharbomos' personal attorneys,
Timothy Gosselin and Maureen Falecki.

9 8 Over the next few months, Falecki wrote to
Universal asking for documents pertaining to the
Sharbonos' insurance coverage. Specifically, Fa-
lecki asked Universal to produce its underwriting
files on the Sharbones' policies, explaining that the
Sharbonos believed they had $3,000,000 of per-
sonal umbrella coverage. Universal produced cop-
ies of the Sharbones' application for the personal
umbrella coverage and offered to provide the Shar-
bonos with any other documents they had signed or
submitted. But Universal refused to produce its un-
derwriting files, explaining that the files contained
proprietary information and that it was unaware of
any authority that supported Falecki's request.

9 9 The Sharbonos and Tomyns participated in
two mediation sessions. At the first session, Uni-
versal offered to pay the Sharbomos' $1,000,000
umbrella limit toward any settlement above State
Farm's $250,000 in primary coverage. The first me-
diation failed and Falecki again asked Universal to
produce its underwriting files, stating that Univer-
sal's failure to disclose the files was one reason the
mediation failed. Universal again refused.

9 10 At the second settlement mediation, the
Sharbonos asked for Universal's underwriting files
from Glenn Reid, a Universal representative who
attended the mediation. Universal again refused to
produce its underwriting file. After the second
failed mediation, Falecki again wrote Universal
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asking for its underwriting files. In the same letter,
Falecki advised Universal that if it failed to cooper-
ate, the Sharbomos would assert bad faith claims
against Universal. Universal still refused to produce
the file and advised Falecki that if the Sharbonos
sued for bad faith, it would counterclaim for abuse
of process.

9 11 Aware of the dispute about coverage, the
Tomyns' attorney threatened to sue the Sharbonos
unless Universal *392 cooperated. Universal again
refused, and the Tomyns sued the Sharbonos.

9 12 The Tomyns subpoenaed Universal's un-
derwriting file, and Universal moved to **412
quash the subpoena on the ground that its files were
not discoverable in a suit against its insureds. The
trial court denied the motion to quash and ordered
Universal to produce the underwriting files. Univer-
sal then sought discretionary review; a commission-
er of this court, finding probable error in the trial
court’s order to produce, granted review and stayed
enforcement of the subpoena.

9 13 Before we considered the appeal, the
Tomyns and Sharbonos settled. The Sharbonos
agreed to confess judgment for $4,525,000 and to
assign their insurance claims to the Tomyns in ex-
change for covenants not to execute (as to James
and Deborah Sharbono) and to forebear (as to Cas-
sandra Sharbono). The agreement also required the
Sharbonos to sue Universal to recover insurance
proceeds to satisfy the confessed judgment amount.

9 14 The Sharbonos then commenced this ac-
tion against Universal and Van de Wege, alleging
(1) breach of contract, (2) violation of the Con-
sumer Protection Act (CPA), (3) negligence or neg-
ligent misrepresentation, (4) bad faith, (5) breach of
quasi-fiduciary duty (Universal), (6) breach of fidu-
ciary duty (Van de Wege), and (7) reformation.

9 15 The Sharbonos moved for summary judg-
ment to establish $3,000,000 of coverage under
each of their commercial policies’ Umbrella Cover-
age Part 980. The trial court granted the Sharbonos
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' motion, stating that each policy’s Umbrella Cover-
age Part 980 provided personal liability coverage to
the Sharbonos. In a later ruling, the trial court
found that the Sharbonos could combine the
policies' limits for $6,000,000 in addition to the
$1,000,000 personal umbrella coverage that Uni-
versal conceded was available.

9 16 The Sharbonos moved for an order de-
claring their settlement with the Tomyns reasonable
under RCW 4.22.060. The trial court ruled that the
settlement was reasonable.

*393 § 17 Before trial, the Sharbonos filed a
second motion for summary judgment, declaring
that Universal had acted in bad faith when it re-
fused to tum over its underwriting file to the
Tomyns' attorney and when it allegedly did not ex-
plain why it denied coverage under its umbrella
policies. The Sharbonos also alleged that Universal
violated the CPA by forcing them to litigate to re-
cover insurance proceeds, failing to provide the un-
derwriting documents, and failing to provide a reas-
onable explanation for its position. See WAC
284-30-330(6), (7), (13). Universal also moved for
summary judgment, seeking dismissal of the Shar-
bonos' claims for negligence or negligent misrep-
resentation, breach of quasi-fiduciary duty, and ref-
ormation, as well as dismissal of all claims against
Van de Wege.

§ 18 The trial court granted both motions in
part. The court found Universal liable for bad faith
and for violating the CPA by refusing to produce its
underwriting file and for not paying the Tomyn
judgment. The trial court dismissed the Sharbonos'
claims for negligence, breach of fiduciary duty, ref-
ormation, and all claims against Van de Wege, ex-
plaining that its “previous rulings establish[ed] in-
surance sufficient to cover the underlying judgment
against the Sharbonos in the Tomyn lawsuit, such
that any relief the court could provide on [the Shar-
bonos'] claims for additional insurance would be
duplicative of relief already granted.” CP at 2177.

9 19 At trial, the court directed a verdict for the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?rs=WLW11.07...

10/7.2011



161 P.3d 406
139 Wash.App. 383, 161 P.3d 406
(Cite as: 139 Wash.App. 383, 161 P.3d 406)

Sharbonos as to the unpaid balance of the consent
judgment-$3,275,000 together with interest from
the date of judgment. The court reasoned that the
Sharbonos were entitled to the award as pre-
sumptive damages because of Universal's bad faith.
Universal has not assigned error to the ruling.

Y 20 A jury awarded the Sharbonos
$4,500,000 for damages suffered due to Universal's
bad faith. The trial court then granted the Shar-
bonos' motion for attorney fees, costs, and treble
damages under the CPA. The trial court entered a
$9,393,298.63 judgment, which included the
$4,525,000 settlement, $204,090 in attorney fees
and costs, and $10,000 in treble damages.

*394 ANALYSIS
I. STANDARD OF REVIEW AND GENERAL
PRINCIPLES OF INSURANCE POLICY INTER-
PRETATION

A. Summary Judgment

9 21 On summary judgment, the trial court de-
cided that Umbrella Coverage Part 980 applied to
the Sharbonos' liability for Cassandra's accident.

§ 22 We review an order granting summary
judgment de novo. **413Go2Net, Inc. v. FreeYel-
low.com, Inc., 158 Wash.2d 247, 252, 143 P.3d 590
(2006) (citing Troxell v. Rainier Pub. Sch. Dist. No.
307, 154 Wash.2d 345, 350, 111 P.3d 1173 (2005)).
Summary judgment is appropriate where no genu-
ine issues of material fact exist and the moving
party is entitled to judgment as a matter of law. CR
56(c).

B. Insurance Policy Interpretation

[1][2] § 23 We interpret insurance policies as a
matter of law. Kitsap County v. Allstate Ins. Co.,
136 Wash.2d 567, 575, 964 P.2d 1173 (1998). In-
surance policies are contracts, and courts seek to
determine the contracting parties' intent by resort-
ing to a fair, reasonable, and sensible construction
of the contract's language, as the average insurance
purchaser would understand. Am. Nat'l Fire Ins.
Co. v. B & L Trucking & Constr. Co., Inc., 134
Wash.2d 413, 427, 951 P.2d 250 (1998) (citations
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omitted).

[3][4] § 24 In general, we will enforce an insur-
ance confract as written if the contract is clear and
unambiguous. Allstate Ins. Co. v. Peasley, 131
Wash.2d 420, 424, 932 P.2d 1244 (1997) (citing
Transcon. Ins. Co. v. Wash. Pub. Utils. Dists.’ Util.
Sys., 111 Wash.2d 452, 456, 760 P.2d 337 (1988)).
If an insurance contract's language is neither am-
biguous nor difficult to comprehend, we will en-
force the intent expressed in the policy regardless
of what coverage the insured may have thought he
had. Dennis v. Great Am. Ins. Cos., 8 Wash.App.
71, 74, 503 P.2d 1114 (1972) (citing Jeffries v.
Gen. Cas. Co. of Am., 46 Wash.2d 543, 283 P.2d
128 (1955)).

*395 [5][6][71[8] | 25 If ambiguities exist in
the policy language, we may resort to extrinsic
evidence to ascertain the parties' intent. Am. Nat'l
Fire Ins. Co., 134 Wash.2d at 427, 951 P.2d 250
(citing Findlay v. United Pac. Ins. Co., 129
Wash.2d 368, 374, 917 P.2d 116 (1996)). An ambi-
guity exists where the insurance policy's language
is susceptible to more than one reasonable inter-
pretation. Vadheim v. Cont'l Ins. Co., 107 Wash.2d
836, 841, 734 P.2d 17 (1987) (citing Morgan v.
Prudential Ins. Co. of Am., 86 Wash.2d 432, 435,
545 P.2d 1193 (1976)). We resolve any ambiguities
in the insured's favor. Am. Nat'l Fire Ins. Co., 134
Wash.2d at 428, 951 P.2d 250 (citing Queen City
Farms, Inc. v. Cent. Nat'l Ins. Co., 126 Wash.2d 50,
68, 882 P.2d 703 (1994), 126 Wash.2d 50, 891 P.2d
718 (1995)). If possible, we interpret a policy to
harmonize the policy's provisions and avoid creat-
ing ambiguities. Tyrrell v. Farmers Ins. Co. of
Wash., 140 Wash.2d 129, 133, 994 P.2d 833 (2000)
; see Dobosh v. Rocky Mountain Fire & Cas. Co,
43 Wash.App. 467, 471, 717 P.2d 793 (1986)
(citations omitted).

II. INSURANCE POLICY COVERAGE-UM-
BRELLA COVERAGE PART 980
9 26 The Sharbonos moved for partial sum-
mary judgment to establish that Umbrella Coverage
Part 980 of both the All Transmission & Automot-
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ive and The Trans-Plant insurance policies applied
to the accident and provided the Sharbonos with
coverage of $3,000,000 per occurrence per policy.
The trial court granted the Sharbonos' motion.

9 27 The parties agree that the Universal insur-
ance policies' terms are clear and unambiguous. But
Universal argues that the trial court erred in finding
coverage for the Sharbonos under Umbrella Cover-
age Part 980 for Cassandra's personal use of a fam-
ily car. Specifically, Universal argues that the trial
court misinterpreted Umbrella Coverage Part 980,
which Universal calls the “commercial umbrella”
and that, according to Universal, does not apply to
Cassandra's personal use of a family vehicle.

9 28 The Sharbonos argue that Umbrella Cov-
erage Part 980 covers their liability for Cassandra's
accident because it is not strictly a “commercial
umbrella” but a general *396 umbrella that
provides coverage for both personal and commer-
cial losses.

9 29 The first paragraph of both the All Auto-
motive & Transmission and The Trans-Plant insur-
ance policy declarations states that: “This policy in-
sures only those coverages and property shown in
the declarations made a part of this policy. such in-
surance applies only to those insureds, security in-
terests, and locations designated for each coverage
as identified in item 2 by letter(s) or number.” CP
at 31. Item 2 in each policy lists James & Deborah
Sharbono as named **414 insureds. The declara-
tions page of each policy also sets forth the cover-
age limits.

9 30 The Umbrella Coverage Part 980 in the
All Transmission & Automotive policy has a
$3,000,000 coverage limit and lists All Transmis-
sion & Automotive as the insured. The Trans-Plant
policy has an Umbrella Coverage Part 980 with
$3,000,000 coverage that lists The Trans-Plant as
the insured. The Umbrella Coverage Part 980 in the
two policies is identical F\2

FN2. Because Umbrella Coverage Part 980
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is identical in both policies, we refer to
that coverage part singular.

9 31 The initial paragraph of Umbrella Cover-
age Part 980 states that it “applies only when it is
shown in the declarations. Such insurance applies
only to those insureds, security interests and loca-
tions designated for each coverage as identified in
declarations item 2 by letter(s) or number.” CP at
119.

9 32 Coverage Part 980 generally defines an in-
sured as follows:

WHO IS AN INSURED-

With respect to any AUTO or watercraft:

(a) YOU;

With respect to (1) any AUTO or watercraft used
in YOUR business or (2) personal use of any

AUTO owned or hired by YOU:
*397 (a) any person or organization shown in the
declarations for this Coverage Part as a
“Designated Person”.

CPat 122,

[9] 9 33 The parties disagree as to the defini-
tion of “You.” Br. of Appellant at 34; Br. of Re-
spondent at 29. Although neither Personal Umbrella
Coverage Part 970 nor Umbrella Coverage Part 980
defines “You,” the insurance policies' general
definitions contain the following definition: “
‘YOU’ and ‘YOUR’ means the person or organiza-
tion shown in the declarations as the Named In-
sured.” CP at 56.

9 34 The Sharbonos argue that the term “You”
describes them, individually, because both the All
Transmission & Automotive and The Trans-Plant
insurance policies list them as “Named Insureds.”
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CP at 31. And according to the Sharbonos, Person-
al Umbrella Coverage Part 980 covers them for any
auto they own if the personal use is by a
“Designated Person.” Although Cassandra is not a
designated person, the declarations page of the
policies lists James and Deborah Sharbono as des-
ignated persons. Thus, according to the Sharbonos,
the terms “You” (named insureds) and “Designated
Persons” cover their use, which in this case is their
entrustment of the vehicle to Cassandra, ™3

FN3. The Sharbonos cite Farmers Ins.
Group v. Johnson, 43 Wash.App. 39, 715
P.2d 144 (1986) for the proposition that
“entrustment of a vehicle is use of the
vehicle.” Br. of Respondent at 31. Farmers
is inapposite. The court in that case never
stated that entrustment is a use. Rather, the
case stands for the proposition that a claim
based on negligent entrustment of a vehicle
is not a separate and independent cause of
an injury that precludes operation of an ex-
clusionary provision relating to injuries
caused by use of that vehicle. Farmers, 43
Wash.App. at 42-44, 715 P.2d 144.

9 35 The Sharbonos are correct that the declar-
ations pages of both policies identify All Transmis-
sion & Automotive and The Trans-Plant as “01” in
the “Named Insured” section, and identify James
and Deborah Sharbono as “02” in the “Named In-
sured” section. CP at 31, 171. But the declarations
section regarding Umbrella Coverage Part 980 in
both policies states that “01” is the only insured un-
der *398 Umbrella Coverage Part 980.™ Accord-
ingly, in the context of Umbrella Coverage Part
980, “You” describes only the businesses: All
Transmission & Automotive and The Trans-Plant.
In Umbrella Coverage Part 980, “You” does not
refer to the Sharbonos individually.

FN4. Compare the declarations section re-
garding Umbrella Coverage Part 970 in
both policies that states that “02” is the
only insured under Umbrella Coverage
Part 970.
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9 36 Thus, with respect to any auto,N5 Um-
brella Coverage Part 980 insures All Transmission
**415 & Automotive or The Trans-Plant
(depending on the insurance policy). And with re-
spect to “personal use of any [aJuto owned ... by”
All Transmission & Automotive or The Trans-
Plant, Umbrella Coverage Part 980 insures “any
person or organization shown in the declarations for
... Coverage Part [980] as a ‘Designated Person.’ ”
CP at 122, 258. The declarations for Umbrella Cov-
erage Part 980 list James and Deborah Sharbono as
“Designated Persons.” CP at 42, 179-80. In other
words, Umbrella Coverage Part 980 provides cov-
erage to James and Deborah Sharbono with respect
to their personal use of any auto owned or hired by
either All Transmission & Automotive or The
Trans-Plant.

FNS. “Auto,” as defined in Umbrella Cov-
erage Part 980, “means a land motor
vehicle, trailer or semi-trailer, designed for
travel on public roads and includes per-
manently attached equipment.” CP at 119,
255. The truck involved in the accident is
an auto under this definition.

9 37 James and Deborah Sharbomno own the
truck Cassandra was driving when the accident oc-
curred, and Cassandra testified that she normally
used that truck for personal purposes. Because
neither All Transmission & Automotive nor The
Trans-Plant owned or hired that truck, Umbrella
Coverage Part 980 does not cover Cassandra,
James, or Deborah Sharbono's use of that truck.

4 38 The Sharbonos' argument requires the
policy reader to ignore the plain language that
“Is]uch insurance applies only to those insureds ...
designated for each coverage as identified in ...
item 2 by letter(s) or number.” Under the Shar-
bonos' theory, all named insureds on the general
declarationpage *399 would be covered under each
coverage within the policy. And this is not only in-
consistent with the above language, it violates the
structure and overriding theme of the policy; a
commercial garage policy that affords limited cov-
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erage to various persons and business entities asso-
ciated with the garages as owners, employees,
lenders, and lessors, with some limited coverage for
the Sharbonos' personal use of a vehicle the busi-
ness owned.™N¢

FN6. The insurance policies state that
“insurance applies only to those insureds,
security interests, and locations designated
for each coverage as identified in [iJtem 2
by letter(s) or number.” CP at 31. In the
All-Transmission policy, for instance, item
2 includes the following insureds: All
Transmission & Automotive, Shar Enter-
prises, Inc., All Automotive, Inc., James &
Deborah Sharbono, and SAR Investments,
Inc. Item 2 also lists the following security
interests: The Leasing Company, Inc.,
Minolta Business Systems, J.D. Shotwell
Co., First Community Bank (Lacey, WA),
Lease Commercial, First Community Bank
(Tacoma, WA), U.S. Bank of Washington,
SFNB, and Keybank USA. The Trans-
Plant policy similarly lists multiple in-
sureds and security interests.

9 39 Moreover, we find no ambiguity in the
policy that would mislead the average insurance
purchaser. The definition of “You,” as the Shar-
bonos point out, means those persons shown in the
declarations. But it does not follow that all cover-
ages thereby insure all named insureds. The limit-
ing language says just the opposite. We conclude
that an average insurance purchaser would recog-
nize Universal's clear intent to provide its different
coverages only to those named insureds designated
either by number or letter in the specific coverage.

q 40 The ftrial court erred in determining that
Umbrella Coverage Part 980 in both the All Trans-
mission & Automotive and The Trans-Plant insur-
ance policies obligated Universal to indemnify
James and Deborah Sharboneo for losses arising out
of Cassandra's automobile accident. As a matter of
law, Umbrella Coverage Part 980 does not apply to
the Tomyns' claims against the Sharbonos. We re-
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verse the trial court's summary judgment declaring
that Universal's Umbrella Coverage Part 980 ap-
plies to the Sharbones' liability for Cassandra's ac-
cident with Cynthia Tomyn. We also reverse the tri~
al court's ruling permitting the Sharbonos to *400
stack the two coverage parts to provide an addition-
al $6,000,000 in available coverage.

III. REASONABLENESS OF THE TOMYN-
SHARBONO SETTLEMENT

9 41 Universal argues that the trial court erred
in ruling that the Tomyn-Sharbono settlement for
$4,525,000 was reasonable. Universal argues that
the “settlement amount was driven more by what
insurance coverage the Tomyns and Sharbonos
claimed was potentially available than the actual
value of the Tomyn claim.” Br. of Appellant at 44.
Universal maintains that the “ Sharbonos **416
settled for an inflated amount to escape exposure.”
Br. of Appellant at 48.

[10] q 42 At trial, the Sharbonos bore the bur-
den of proving the settlement's reasonableness.
RCW 4.22.060(1). We will uphold the trial court's
factual determination of a settlement's reasonable-
ness if substantial evidence supports that determin-
ation. Brewer v. Fibreboard Corp., 127 Wash.2d
512, 524, 901 P.2d 297 (1995) (citing Glover v. Ta-
coma Gen. Hosp., 98 Wash.2d 708, 718, 658 P.2d
1230 (1983)). Substantial evidence is evidence that
would persuade a fair-minded person of the asser-
ted statement's truth. Reg'l Transit Auth. v. Miller,
156 Wash.2d 403, 419, 128 P.3d 588 (2006)
(quoting State v. Hill, 123 Wash.2d 641, 644,870
P.2d 313 (1994)).

[11][12][13][14] 9 43 Where an insured negoti-
ates a settlement and seeks reimbursement, the in-
surer is liable only for the amount of the settlement
that is reasonable and paid in good faith. Besel v.
Viking Ins. Co., 146 Wash.2d 730, 738, 49 P.3d 887
(2002) (citing Evans v. Cont'l Cas. Co., 40 Wash.2d
614, 628, 245 P.2d 470 (1952)). To determine a set-
tlement's reasonableness in the context of a consent
judgment and covenant not to execute, the court
considers:
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[1] [T]he releasing person's damages; [2] the
merits of the releasing person's liability theory;
[3] the merits of the released person's defense
theory; [4] the released person's relative faults;
[5] the risks and expenses of continued litigation;
[6] the released person's ability to pay; [7] any
evidence of bad faith, collusion, or fraud; [8] the
extent of the releasing *401 person's investiga-
tion and preparation of the case; and [9] the in-
terests of the parties not being released.

Chaussee v. Maryland Cas. Co., 60 Wash.App.
504, 512, 803 P.2d 1339 (1991) (quoting Glover, 98
Wash.2d at 717, 658 P.2d 1230). Ensuring reason-
able settlements protects insurers from liability for
excessive judgments. Besel, 146 Wash.2d at
737-38, 49 P.3d 887 (“Because a covenant not to
execute raises the specter of collusive or fraudulent
settlements, the limitation on an insurer's liability
for settlement amounts is all the more important. A
carrier is liable only for reasonable settlements that
are paid in good faith.”’). “No one factor controls
and the trial court has the discretion to weigh each
case individually.” Chaussee, 60 Wash.App. at 512,
803 P.2d 1339 (citing Glover, 98 Wash.2d at 717,
658 P.2d 1230).

[15] § 44 Although the Sharbonos claim that
the trial court addressed each Chaussee/Glover
factor in making its determination, the record does
not contain the pertinent Report of Proceedings.
And the trial court's order merely stated that the
court reviewed the files and records before ruling
on the settlement's reasonableness.™ Accord-
ingly, the trial court's considerations in weighing
the factors are unclear. But the record contains
enough evidence to support the court's conclusion
that the settlement was reasonable. See Glover, 98
Wash.2d at 718, 658 P.2d 1230, overruled on other
grounds by Crown Controls, Inc. v. Smiley, 110
Wash.2d 695, 756 P.2d 717 (1988).

FN7. The record contains the evidence and
argument that the Sharbonos and Univer-
sal submitted to the trial court regarding
this issue.
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A. The Chaussee/Glover Factors

9 45 Universal focuses on the trial court's al-
leged failure to consider (1) the Tomyns' damages,
(2) the merits of the Sharbonos’ defense, (3) the
risks and expenses of continued litigation, (4) the
Sharbonos' ability to pay, and (5) any evidence of
bad faith, collusion, or fraud. We address only the
factors that Universal claims the trial court failed to
properly consider. See Besel, 146 Wash.2d at 739 p.
2, 49 P.3d 887 (all nine criteria are not necessarily
relevant in every case).

*402 1. The Tomyns' Damages :

9 46 Universal admits that the Tomyn
“certainly experienced significant damages,” but it
argues that the Sharbones' economist inflated the
economic impact of Cynthia Tomyn's death by as-
suming, without any evidence, that Cynthia would
have started working full time in September 2002.
Supp. Br. of Appellant at 6-7. Universal also com-
plains**417 that the analysis erroneously applied a

man's, rather than a woman's, work life expectancy.
FN8

FN8. The economic consultant reasoned
that because “standard work life expectan-
cies for women substantially understate a
woman's lifetime ability to eam income
and have a significant downward bias for
women who are strongly attached to mar-
ket work[,] ... [he felt] that it [was] appro-
priate to use male work life expectancies to
determine economic damages in personal
injury cases involving both males and fe-
males.” CP at 542

¥ 47 The Sharbonos submitted evidence that
Cynthia was 33 years old, that she had been mar-
ried to her husband for 15 years, that they had 3
children, and that the Tomyns were a very close
family. They also submitted a guardian ad litem's
evaluations of the three children's emotional dis-
tress resulting from Cynthia's death.

9 48 To show the economic effect of Cynthia's
death, the Sharbonos offered an economist's report
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estimating the economic loss to the Tomyns at
$1,050,228. The economist reached that figure us-
ing a 33-year-old female with equivalent education,
life expectancy, work life expectancy, and income.
The report discounted from that income the average
personal consumption of a similarly situated per-
son. The report included in its damages calculation
certain “nonmarket services” such as house and
yard work, child care, cooking, and marketing. CP
at 544.

9 49 Universal disputed the economist's report's
accuracy but offered no conflicting evidence.

2. The Merits of the Sharbonos' Defense

9 50 Universal argues that the Sharbonoes had a
legitimate defense theory because both Cassandra
and her *403 passenger testified that a vehicle in
front of them lost control in the adverse weather
and road conditions, causing vehicles to stop in
front of them and creating an emergency situation.

9 51 The Sharbonos submitted a letter from
James La Porte-defense counsel that State Farm ap-
pointed to defend the Sharbones-to State Farm
stating that “I do not have any delusions that [the
Sharbonos] will be successful in avoiding a liabil-
ity ruling.... The remaining issue is whether any
third party entities contributed; and as indicated
above and previously, that remains to be seen but it
is very questionable.” CP at 565-56.

9§ 52 The police cited Cassandra for second de-
gree negligent driving. Additionally, a trial court
had previously entered summary judgment regard-
ing the Sharbonos' liability. Indeed, the Sharbonos
admitted that Cassandra “was at least partially at
fault” for the accident. CP at 557. The Sharbonos
only hope was that the court would apportion fault,
not absolve them of it.

9 53 Aside from its assertion that the Shar-
bonos may have had a defense based on an
“emergency situation,” Universal presented no au-
thority or legal analysis supporting its argument
that the Sharbonos had defenses to liability. Uni-
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versal fails to show that the Sharbonos had viable
defenses that could have mitigated the settlement
value of the Tomyns' claims.

3. The Risks and Expenses of Continued Litigation

9 54 Universal maintains that “[a]lthough the
Sharbonos certainly faced the possibility of liabil-
ity, their exposure was not as great as they por-
trayed it to be.” Br. of Appellant at 45-46.

9 55 Universal argues that the Sharbonos had
no litigation expenses because State Farm provided
them a defense without a reservation of rights. Al-
though State Farm hired counsel to represent the
Sharbonos, it also told the Sharbonos that
“because the amount claimed against *404 [them]
... is in excess of the protection afforded by [the
State Farm] policy, there may be a personal liability
for damages on [the Sharbonos'] part.” Exhibit 39.
Accordingly, State Farm recommended that the
Sharbonos hire an attorney, at their own expense,
to represent them for any personal exposure beyond
the State Farm policy limits. And the Sharbonos
incurred litigation expenses in working toward a
settlement and then pursuing the coverage claims
against Universal as the settlement required.”™
Thus, until the Sharbonos**418 settled with the
Tomyns, they faced continuing litigation with the
Tomyns with a substantial exposure above their
State Farm limits of $250,000 and the $1,000,000
umbrella coverage that Universal conceded.

FN9. The settlement agreement, however,
limited the Sharboneos' personal contribu-
tion to a maximum of $50,000 for attorney
fees in the actions they agreed to pursue
against Universal.

9§ 56 Correspondence between the Tomyns and
Sharbonos reflects this expense and exposure. For
instance, several letters show that the Sharbonos
believed that they would have to file for bankruptcy
if the Tomyns pursued litigation. And attorneys for
both the Tomyns and Sharbomnes repeatedly ac-
knowledged that the Sharbonos faced a reasonable
risk of a jury rendering a substantial judgment
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against them.

9 57 Moreover, the Sharbonos presented jury
verdict research that supported the settlement
amount. Universal takes exception to the represent-
ative jury verdicts the Sharbonos supplied and ar-
gued below that the jury verdicts it supplied were
more instructive. Universal takes particular issue
with the Sharbonos' reliance on Joyce v. Dep't of
Corr., 155 Wash.2d 306, 119 P.3d 825 (2005), as a
representative  verdict justifying the settlement
amount. Before the trial court, Universal argued
that Joyce involved very different and unusual cir-
cumstances.

9 58 In Joyce, the plaintiff recovered a
$22,453,645 judgment against the Department of
Corrections for its negligence in allowing a
psychotic felon under community placement to re-
peatedly violate his probation conditions without
*405 taking action. Joyce v. Dep't of Corr., 116
Wash.App. 569, 586, 75 P.3d 548 (2003), rev'd in
part by Joyce, 155 Wash.2d at 326, 119 P.3d 825.
Eventually, the felon stole a vehicle in Seattle and
sped down the freeway to Tacoma, where he drove
60 to 70 miles per hour through a residential area,
ignoring traffic signs and lights, and struck Mrs.
Joyce's vehicle and killed her. Joyce, 155 Wash.2d
at 314, 119 P.3d 825. Universal argues that the
$22,435,645 judgment recovered under the anomal-
ous facts of the case skewed the trial court's evalu-
ation of the risk the Sharbonos faced. Although the
Joyce verdict was admittedly large, it did not neces-
sarily skew the trial court's evaluation of the Shar-
bonos' exposure. Even experienced trial attorneys
cannot predict with any degree of certainty the
amount a jury will award in these cases. And the
lesson of Joyce is that a defendant must consider
the full range of possible verdicts in negotiating a
reasonable settlement.

9 59 In addition to Joyce, the Sharbonos sub-
mitted representative verdicts and settlements ran-
ging from $450,000 to $4,742,867, with an average
plaintiff's award of $2,036,936.84. The representat-
ive verdicts and settlements that Universal submit-
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ted ranged from defense verdicts to $2,750,000,
with an average plaintiff's award of $742,162.26.
We are satisfied that the submitted jury verdict
ranges support the trial court's finding that the set-
tlement amount was reasonable.

4. The Sharbonos' Ability to Pay

9 60 Universal argues that, although the Shar-
bonos claimed they could not afford to pay a per-
sonal judgment in the millions and that a trial
would have forced them into bankruptcy, the Shar-
bonos in fact had considerable personal assets. Uni-
versal's argument misses the point. The Sharbonos
documented their personal assets when they moved
for an order finding the proposed settlement reason-
able. The Sharbonos also provided copies of cor-
respondence with their attorneys, and between their
attomeys and the Tomyns' attorneys, establishing
their limited ability to pay a judgment in excess of
their liability coverage. The record *406 supports
the Sharbonos' belief that a verdict for the Tomyns
in excess of the Sharbomos' liability coverage
would likely force the Sharbonos into bankruptcy.

5. Evidence of Bad Faith, Collusion, or Fraud

9 61 Universal stated below that “[a]s the term
is commonly defined, Universal does not allege any
specific fraudulent activity in the settlement ... [t]he
attorneys for the Tomyns and the Sharbomos en-
gaged in settlement discussions, which resulted in
the eventual consent judgment and covenant not to
execute.” CP at 639, Still, Universal argues that the
Tomyns' knowledge about **419 the amount of un-
disputed coverage ($1,250,000) and the disputed
$3,000,000 in excess coverage lends a “collusive
air” to the settlement that suggests an inflated set-
tlement.

9 62 Correspondence between the Sharbenes'
and Tomyns' attormeys demonstrates a good faith
settlement negotiated at arm's-length. At one point,
the Tomyns' attorneys demanded that the Shar-
bonos proceed with negotiations in good faith
rather than “perpetually changing terms” of their
proposed settlement to better their position. CP at
614. The Tomyns' attorneys initially suggested sub-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?rs=WLW11.07...

10/72011



161 P.3d 406
139 Wash.App. 383, 161 P.3d 406
(Cite as: 139 Wash.App. 383, 161 P.3d 406)

mitting the proposed settlement to arbitration but
later repeatedly threatened to proceed with litiga-
tion when the Sharbones failed to agree with pro-
posed settlement offers.

9 63 Universal also argues that “[t}he strongest
evidence ... of the collusive relationship between
the Tomyns and the Sharbonos is the fact that the
Sharbonos negotiated a share of the settlement pro-
ceeds.” Supp. Br. of Appellant at 8. But the Shar-
bonos did not negotiate a share of the $4,525,000
settlement. Rather, they reserved the right to “assert
claims against ... Universal as [the Sharbonos]
deem prudent” and to “retain unto themselves all
right of recovery from such claims,” presumably re-
ferring to the Sharbonos' bad faith claim against
Universal. CP at 492. And the Sharbonos' bad faith
claim did not share any element of damages with
the Tomyns' claims. We disagree with Universal
that the Sharbones negotiated a share of any pro-
ceeds the Tomyns might receive from Universal.

9 64 *407 Furthermore, Universal is mistaken
that the Tomyns and Sharbonos settled for the
highest amount of insurance the Sharbomos could
recover because the Sharbonos had two $3,000,000
umbrellas, and the trial court determined, albeit er-
roneously, that Universal was potentially liable to
the Sharboneos for up to $7,000,000.

9 65 Universal's bare allegation that the Shar-
bonos and Tomyns engaged in collusive negoti-
ations fails.

B. The Court's Determination on the Settlement's
Reasonableness

9 66 Although the record does not conclusively
establish that the trial court explicitly considered
the nine Chaussee/Glover factors, sufficient evid-
ence supports the court's conclusion that the settle-
ment was reasonable. See Glover, 98 Wash.2d at
718, 658 P.2d 1230. The Sharbonos presented sub-
stantial evidence of each of the nine Chaussee/
Glover factors. And we are not willing to speculate
that the trial court ignored the extensive briefing
and argument from both parties and found the set-
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tlement reasonable on some basis other than the
Chaussee/Glover factors. In any event, as we have
discussed, the record amply supports the court's
finding of reasonableness.

[16] § 67 Universal also argues that the Shar-
bonos failed to give Universal the statutorily re-
quired notice of their settlement with the Tomyns.
This argument is without merit because RCW
4.22,060(1) requires that all parties receive notice
of the settlement. Universal was not a party to the
lawsuit between the Tomyns and Sharbonos. Uni-
versal admits as much in its brief to the trial court
regarding the settlement's reasonableness.

IV. BAD FAITH AND CONSUMER PROTEC-
TION ACT CLAIMS

A. Bad Faith

§ 68 Universal contends that the trial court
erred when it determined, as a matter of law, that it
was liable for bad faith. Universal asserts that, to
prove bad faith, the insured *408 must demonstrate
that the insurer unreasonably, frivolously, and
without foundation, breached its contract with the
insured. Thus, argues Universal, whether the in-
surer's conduct amounted to bad faith is ordinarily a
question of fact. The Sharbonos argue that Univer-
sal exercised bad faith, as a matter of law, when it
failed to assist them in settling with the Tomyns by
disclosing information that could have helped in the
negotiations.

9 69 The Sharbomos presented the following
facts in their summary judgment motion. The Shar-
bonos retained Maureen Falecki as private counsel
after a dispute arose about the amount of the Shar-
bonos' umbrella coverage**420 with Universal.
When the Sharbonos began settlement negotiations
with the Tomyns, they believed they had
$3,000,000 in personal liability umbrella coverage
from Universal. Universal stated that the Shar-
bonos' claim that they had three separate
$1,000,000 personal umbrella policies made “no lo-
gical sense as the personal exposure covered by a
Personal Umbrella is unrelated to the business ex-
posure covered by the commercial policies.” CP at
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977. Universal admitted that the Sharbonos' com-
mercial umbrella had a $3,000,000 coverage limit,
but it argued that the coverage did not apply to
claims from Cassandra's accident.

9 70 Falecki, on the Sharbonos' behalf, asked
Universal to provide the complete underwriting
files for the Sharbonos' three insurance policies so
that she could determine how much personal um-
brella coverage the Sharbonos had. Universal re-
peatedly refused to provide the underwriting files,
stating that they contained proprietary information
and that it was “not aware of any authority that
[would] give [the Sharbomos] access to those re-
cords.” CP at 977, 982.

9 71 Falecki responded that while she did not
know of any specific legal authority requiring Uni-
versal to produce the underwriting files, there was
“a genuine and bona[ ]fide dispute over the amount
of coverage [that Universal's agent] represented he
would provide the Sharbomos via the umbrella
policies.” CP at 984. Falecki informed Universal
*409 that the Sharbones believed they had an addi-
tional $2,000,000 personal umbrella policy with
Universal, but Universal records showed that the
$2,000,000 personal umbrella policy was canceled
less than three weeks before the fatal accident. The
Sharbonos claimed that they did not authorize can-
cellation of the $2,000,000 personal umbrella
policy. Accordingly, Falecki asked for all docu-
ments relating to the cancellation of the $2,000,000
policy and again asked for the complete underwrit-
ing files for the Sharbonos' insurance policies.

9 72 Universal denied that the $2,000,000
policy had been cancelled, stating that it had
amended the personal umbrella policies at the in-
sureds' request to provide three separate $1,000,000
policies, one under each commercial policy and in-
tended to cover three separate owners.”N° Uni-
versal explained in detail to the Sharbonos why it
believed that the Sharbonos were eligible for only
$1,000,000 in coverage. Universal submitted three
separate personal umbrella applications to support
its position. Universal again refused the Sharbonos
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' request for the production of its underwriting files
related to their policies.

FN10. Universal claimed that the Shar-
bonos had a $1,000,000 personal umbrella
on the All Transmission & Automotive
policy, Clarence and Claudia Ray had a
$1,000,000 personal umbrella on the
Trans-Plant policy, and Robert and Debra
Huke had a $1,000,000 personal umbrella
on the Parkland Transmission policy.

9 73 After a second failed mediation, Falecki
informed Universal that the mediation failed, in
part, because of the unresolved coverage issues. At
the second mediation, the Sharbonos requested
Universal's underwriting files from Glenn Reid, a
Universal representative present at the mediation.
Reid rejected the request.

9 74 In a letter to Universal following the failed
mediation, Falecki again asked for the underwriting
files. Falecki stated that the requested records were
directly relevant to the action because the Shar-
bonos needed them to analyze the facts surrounding
their coverage, the Tomyn children's guardians ad
litem needed them before they could recommend
that the court approve any proposed settlement, and
*410 both parties needed them to settle the case. In
the same letter, Falecki told Universal that if it
failed to cooperate, the Sharbomos would assert
bad faith claims against Universal. Universal again
refused to produce the files, stating that the Shar-
bonos had not provided any authority to support
their request; Universal also said that if the Shar-
bonos sued, it would counterclaim for abuse of pro-
cess.

9 75 The Tomyns then joined the fray, threat-
ening to sue Universal unless it cooperated. The
Tomyns explained that they had not yet sued the
Sharbonos because they wanted to resolve the mat-
ter amicably and in good faith but that Universal's
“intransigence **421 in providing the information
that will obviously be required to be produced
through litigation discovery[ ] will only serve to
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prejudice [its] insureds and expose their personal
assets.” CP at 1005. Universal again refused to pro-
duce the requested files. The Tomyns then sued the
Sharbones.

9 76 In their summary judgment motion, the
Sharbonoes argued that Universal acted in bad faith
and violated Washington's CPA ™!! when, among
other things, it refused to assist them in determining
how much coverage they had by providing the un-
derwriting file. The trial court agreed and ruled that
Universal's refusal to assist the Sharbonos in set-
tling by providing its underwriting files amounted
to bad faith as a matter of law.

FN11. Chapter 19.86 RCW.

[17] § 77 Whether an insurer acted in bad faith
is generally a question of fact. Smith v. Safeco Ins.
Co., 150 Wash.2d 478, 484, 78 P.3d 1274 (2003)
(citing Van Noy v. State Farm Mut. Auto. Ins. Co.,
142 Wash.2d 784, 796, 16 P.3d 574 (2001)). But a
trial court may determine a factual question as a
matter of law if reasonable minds could reach but
one conclusion. Smith, 150 Wash.2d at 485, 78 P.3d
1274 (citing Ruff v. County of King, 125 Wash.2d
697, 703-04, 887 P.2d 886 (1995)). Thus, the issue
is whether Universal established a material issue of
fact sufficient to defeat summary judgment.

[18](19]{20][21] § 78 Insurers owe a statutory
duty of good faith to their insureds. RCW
48.01.030. An insurer may breach its broad duty to
act in good faith by conduct short of *411 inten-
tional bad faith or fraud, although not by a good
faith mistake. Anderson v. State Farm Mut. Ins.
Co., 101 Wash.App. 323, 329, 2 P.3d 1029 (2000)
(citing Coventry Assocs. v. Am. States Ins. Co., 136
Wash.2d 269, 280, 961 P.2d 933 (1998) and Indus-
trial Indem. Co. of the NW., Inc. v. Kallevig, 114
Wash.2d 907, 916-917, 792 P.2d 520 (1990)). An
insurer must give equal consideration to its policy-
holder's interests as well as its own. Am. States Ins.
Co. v. Symes of Silverdale, Inc., 150 Wash.2d 462,
470, 78 P.3d 1266 (2003) (quoting Van Noy, 142
Wash.2d at 793, 16 P.3d 574). The question in bad
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faith claims is always whether the insurer acted
reasonably under the facts and circumstances of the
case. Kallevig, 114 Wash.2d at 920, 792 P.2d 520.
Here, the trial court determined that Universal did
not establish a genuine issue of material fact re-
garding whether it “failed to give equal considera-
tion to the interests of its insureds, or that its ac-
tions were not frivolous, unfounded or unreason-
able.” CP at 2176.

9 79 Universal argues that it correctly and reas-
onably withheld its proprietary underwriting files
either because CR 26(b)(2) did not obligate it to
produce the files or because Universal had a reas-
onable basis for believing CR 26 did not require it
to do so. Universal cites our commissioner's ruling,
on discretionary review, that the trial court in the
Tomyn-Sharbono lawsuit committed probable er-
ror in ordering Universal to produce its underwrit-
ing files relevant to the Sharbomos' insurance
policies. But Universal misinterprets our commis-
sioner's narrow holding. The issue here is whether
the duty of good faith required Universal to dis-
close its underwriting files to its insured. The issue
the commissioner addressed was whether CR
26(b}2) required Universal to disclose an under-
writing file to a person suing one of its insureds in a
personal injury lawsuit. The commissioner's ruling
and CR 26 have no bearing on the instant case. Cf
Smith v. Safeco Ins. Co.,, 112 Wash.App. 645, 652
n. 31, 50 P.3d 277 (2002), (CR 26(b)(2) applies to
disclosure of policy limits only affer a lawsuit is
filed), rev'd on other grounds, 150 Wash.2d 478, 78
P.3d 1274 (2003).

[22] ¥ 80 Universal also argues that it did not
act in bad faith because the Sharbonos did not ar-
ticulate reasons for requesting*412 the underwrit-
ing files. This argument is disingenuous given that
Falecki advised Universal that the Sharbonos be-
lieved they bhad applied for an additional
$2,000,000 personal umbrella; the Sharbonos
needed the files to analyze the facts surrounding
their coverage; the Tomyn children's guardians ad
litem needed the files to evaluate any proposed set-
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tlement; and both parties needed them to effect a
settlement. And while the Sharbonos**422 admit-
tedly failed to provide any legal authority explicitly
stating that an insurer has an obligation to produce
underwriting files related to the insured's policies,
insurers owe a general duty of good faith to their
insureds due to the fiduciary relationship insurers
and insureds share. See Coventry, 136 Wash.2d at
280, 961 P.2d 933; Truck Ins. Exch. v. VanPort
Homes, Inc., 147 Wash.2d 751, 765, 58 P.3d 276
(2002).

9 81 Here, the Sharbonos believed they had
applied for and purchased more than a single
$1,000,000 personal umbrella policy. They ex-
pressed their concerns to Universal and stated that
they could not settle the Tomyns' claims without
the underwriting information. Under these circum-
stances, Universal had to do more than simply as-
sert that the Sharbonos needed to provide legal au-
thority for their request.

82 But Universal maintains that
“[u]lnderwriting files can often contain information
reflecting an insurer's procedures used to evaluate
risks, a vital internal business practice.” Reply Br.
of Appellant at 26. Universal argues that
“[d]isclosure of such information would put the in-
surer at a commercial disadvantage.” Reply Br. of
Appellant at 26. The argument is plausible and fits
with Universal's explanation to the Sharbonos that
the underwriting file contained proprietary informa-
tion. But Universal fails to point to a single docu-
ment in the underwriting file that contains sensitive
information or information that could have im-
pacted its business interests. Additionally, during
the proceedings below, Universal produced the en-
tire underwriting file without seeking protection for
any document in the file and offered the entire file
into evidence. Thus, *413 Universal failed to show
that it had some interest in particular documents or
information that outweighed the Sharbomos' bene-
fits from disclosure. See Coventry, 136 Wash.2d at
280, 961 P.2d 933 (an insurer acts in bad faith
when it overemphasizes its own interests).
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9 83 Universal also argues that “[e]ven if this
[clourt were to find Universal's conduct to be un-
reasonable and unfounded, it was not the cause of
any harm to its insureds.” Br. of Appellant at 54
(citing 4Anderson, 101 Wash.App. at 334-35, 2 P.3d
1029). But the Sharbonos did not move for sum-
mary judgment on the issue of damages. Rather, the
Sharbonos sought judgment only on whether Uni-
versal's actions constituted bad faith, reserving for
the jury the determination of damages. The jury ul-
timately decided that Universal's actions caused the
Sharbonos significant economic and non-economic
damages. Universal does not argue that substantial
evidence did not support those decisions. Nor could
it, since the record contains substantial evidence
that Universal's conduct harmed the Sharbonos.
The Tomyns' attorney testified that Universal's re-
fusal to produce the underwriting file delayed the
Tomyns' ability to determine the amount of insur-
ance available to the Sharbonos, thus “making it
impossible to resolve the claim.” Report of Pro-
ceedings (RP) at 869-70.

9 84 In Smith v. Safeco Insurance Co., we held
that “[i]n the absence of a statute or rule requiring
disclosure ... the insurer must disclose the insured's
policy limits if a reasonable person in the same or
similar circumstances would believe that disclosure
is in the insured's ... best interests.” Smith, 112
Wash.App. at 653, 50 P.3d 277. Although the Smith
court addressed a claimant's request, as opposed to
an insured's, the court's underlying rationale sup-
ports the Sharbonos' position. Based on the Shar-
bonos' repeated requests for the underwriting file,
together with their reasons for needing the docu-
ments, a reasonable person could only conclude
that disclosure was in the Sharbonos' best interest.
And more importantly, Universal failed to demon-
strate any significant need to protect the contents of
its underwriting *414 files and that such need
weighed as heavily as the Sharbonos' interests. See
Coventry, 136 Wash.2d at 280, 961 P.2d 933. The
trial court did not err in granting the Sharbonos
summary judgment on their claim that Universal
acted in bad faith.
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B. Consumer Protection Act

9 85 The Sharbonos argue that the trial court
did not err in ruling that Universal violated WAC
284-30-330(7). Universal concedes that insureds
have a cause of action **423 under the CPA when
insurers breach their duty to act in good faith. But
Universal maintains that it did not violate WAC
284-30-330(7) and that, in any event, whether it vi-
olated that regulation is a question of fact that the
court should not have decided on summary judg-
ment.

[23] § 86 An insurer commits a per se violation
of the CPA when the insurer violates a statute that
contains a specific legislative declaration of public
interest impact. Hangman Ridge Training Stables,
Inc. v. Safeco Title Ins. Co., 105 Wash.2d 778, 791,
719 P.2d 531 (1986) (citing Haner v. Quincy Farm
Chems., Inc., 97 Wash.2d 753, 762, 649 P.2d 828
(1982)); Salois v. Mut. of Omaha Ins. Co., 90
Wash.2d 355, 358-59, 581 P.2d 1349 (1978). A vi-
olation of WAC 284-30-330(7) is a per se violation
of the CPA. See WAC 284-30-330 (the provisions
within WAC 284-30-330 are unfair or deceptive
acts or practices in the business of insurance) and
RCW 48.01.030 (the business of insurance is one
affected by the public interest); see also Hangman
Ridge, 105 Wash.2d at 786, 719 P.2d 531 (when the
legislature says that a violation of a particular stat-
ute constitutes an unfair or deceptive act in trade or
commerce, violation of that statute is a per se CPA
violation).

9 87 Contrary to the Sharbonos' assertion-and
the trial court's summary judgment ruling-WAC
284-30-330(7) does not apply here. That regulation
provides as follows:

The following are hereby defined as unfair meth-
ods of competition and unfair or deceptive acts or
practices in the business of insurance, specific-
ally applicable to the settlement of claims:

*415 (7) Compelling insureds to institute or sub-
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mit to litigation, arbitration, or appraisal to recov-
er amounts due under an insurance policy by of-
fering substantially less than the amounts ulti-
mately recovered in such actions or proceedings.

WAC 284-30-330(7).

[24] 9 88 First, Universal did not compel the
Sharbonos to submit to litigation, arbitration, or
appraisal to recover any amount of money by offer-
ing substantially less than the amount the Shar-
bonos ultimately recovered. As we have discussed,
the Sharbones are entitled to only the $1,000,000
from Personal Umbrella Coverage Part 970, not the
additional coverage amounts in Umbrella Coverage
Part 980. Because WAC 284-30-330(7) does not
apply, the trial court erred in granting summary
judgment on the Sharbomes' CPA claim and in
awarding the Sharbonos treble damages.

[25][26] q 89 But even if an insured cannot
prove a per se violation of the CPA, the insured
may still recover for a CPA violation if the insured
can show that the insurer (1) engaged in an unfair
or deceptive act or practice (2) in trade or com-
merce, and (3) that the act or practice affects the
public interest. Hangman Ridge, 105 Wash.2d at
784, 719 P.2d 531 (citing Anhold v. Daniels, 94
Wash.2d 40, 614 P.2d 184 (1980)). The insured
must also prove (4) a resulting damage to the in-
sured's business or property, and (5) that a causal
link exists between the unfair or deceptive act and
the injury suffered. Hangman Ridge, 105 Wash.2d
at 784-85, 719 P.2d 531.

4 90 The trial court's error in granting summary
judgment on Universal's alleged violation of WAC
284-30-330(7) requires that we vacate the bad faith
judgment. The trial court instructed the jury that it
could consider Universal's CPA violation in award-
ing damages. Yet the jury verdict form did not ask
the jury to apportion damages between bad faith
and the CPA violation. Accordingly, we do not
know what amount the jury awarded as CPA dam-
ages. But because the Sharbonos' complaint does
not limit their CPA claim to Universal's alleged vi-
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olation of WAC 284-30-330(7), on remand they
may attempt to show that Universal *416 violated
the CPA by establishing the five elements enunci-
ated in Hangman Ridge, 105 Wash.2d at 784-85,
719 P.2d 531.

9 91 In the following, we discuss only those is-
sues likely to arise on retrial.

V. ALLEGED TRIAL ERRORS

A. Commissioner Skerlec's Ruling :

[27] § 92 Universal contends the trial court
erred in not allowing it to introduce **424 evidence
that our commissioner granted discretionary review
of the trial court's ruling compelling Universal to
produce its underwriting file in the Tomyn-Shar-
bono action. At trial, the Sharbonos introduced
evidence that the trial court had ordered Universal
to produce the underwriting files. Universal wanted
to introduce the grant of discretionary review to let
the jury know that the trial court probably erred in
doing so.

§ 93 The grant of discretionary review is of
minimal, if any, relevance. The trial court had
already ruled as a matter of law that Universal com-
mitted bad faith. The only issue for the jury was
whether Universal's bad faith conduct damaged the
Sharbonos. The commissioner's ruling had nothing
to do with that issue.

B. Mediation Evidence

9 94 Universal argues that the trial court erred
when it permitted the Sharbonos, Falecki, and Bar-
cus, the Tomyns' attorney, to describe what
happened at the two mediations. Universal argues
that the Sharbonos used the mediation evidence to
establish Universal's liability. Universal maintains
that RCW 5.60.070(1) and ER 408 prohibit the
court from allowing the allegedly objectionable
testimony.

9 95 Universal takes particular issue with testi-
mony regarding the impact that a videotape of Cyn-
thia Tomyn's family discussing her death had on the
Sharbonos. At trial, Falecki testified that the
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Tomyns' attorney played the videotape during the
mediation. In the film, the Tomyns *417 talked
about the loss of Cynthia and its effect on them. Fa-
lecki testified that the tape had “a very emotional
impact” on the Sharbonos and that she could “see
that they were very taken by everything that was
said in the video.” RP at 708. The trial court over-
ruled defense counsel's relevancy objection. Barcus
also testified that the Sharbonos “appeared to be
emotional” when he played the video. RP at 779.

4 96 Universal also argues that the trial court
violated RCW 5.60.070 by allowing James Shar-
bono and Falecki to testify that Glenn Reid, the
Universal representative at the mediations, told the
parties that the Sharbones would have to sue Uni-
versal to obtain the file.

§ 97 At trial, James Sharbono twice testified
that Reid said that the only way the Sharbonos
would get the underwriting files was to sue Univer-
sal. Falecki also testified that Reid said she would
have to sue to get Universal's underwriting files.
The Sharbonos' counsel argued that he elicited that
testimony to show the Sharbonos' understanding of
Universal's position. The court apparently agreed
with counsel. Finally, when asked about her feel-
ings at that mediation, Deborah Sharbono testified
that she was shocked when Reid said that the Shar-
bonos would have to sue to obtain the underwriting
files. She said she felt that Universal was “hiding
things.” RP at 1127.

1 98 RCW 5.60.070(1) states that

If there is a court order to mediate, a written
agreement between the parties to mediate, or if
mediation is mandated under RCW 7.70.100,
then any communication made or materials sub-
mitted in, or in connection with, the mediation
proceeding, whether made or submitted to or by
the mediator, a mediation organization, a party,
or any person present, are privileged and confid-
ential and are not subject to disclosure in any ju-
dicial or administrative proceeding|.]
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The statute also contains several exceptions to
this exclusionary rule, none of which applies here.
See RCW 5.60.070(1)}(a)-(g).

[28] § 99 *418 Universal fails to provide any
evidence establishing that the mediation was a res-
ult of a court order, a written agreement between
the parties, or a mandate under RCW 7.70.100. See
RCW 5.60.070(1). Universal argues that “[t]here is
no record of a written agreement between the
parties or a court order in this case because the
Sharbonos raise this contention for the first time
on appeal in violation of RAP 2.5(a).” Reply Br. of
Appellant at 33 n. 13. But the Sharbonos would
have had mo reason to raise this argument until
now, when Universal first argued that RCW
5.60.070(1) compels exclusion of the testimony.
Further, Universal bears the burden on appeal of es-
tablishing that the court abused its discretion by
failing to apply RCW 5.60.070(1). See **425Guil-
len v. Pierce County, 144 Wash.2d 696, 716, 31
P.3d 628 (2001) (the burden of showing that a priv-
ilege applies in any given situation rests entirely
upon the party asserting the privilege), rev'd in
part, Pierce County v. Guillen, 537 U.S. 129, 123
S.Ct. 720, 154 L.Ed.2d 610 (2003). Thus, Universal
had the obligation to produce a court order, written
agreement, or mandate. It did not.

[29] 1 100 ER 408 states, in relevant part:

Evidence of conduct or statements made in com-
promise negotiations is .. not admissible [to
prove liability for or invalidity of the claim or its
amount]. This rule does not require exclusion of
any evidence otherwise discoverable merely be-
cause it is presented in the course of compromise
negotiations. This rule also does not require ex-
clusion when the evidence is offered for another
purpose, such as proving bias or prejudice of a
witness [or] negating a contention of undue delay][.]

The comment to former ER 408 (2006) states
that the rule's final sentence is consistent with pre-
vious Washington law admitting evidence of com-
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promise and offers of compromise when offered for
some purpose other than liability. Former ER 408,
cmts. (2006) (citing Matteson v. Ziebarth, 40
Wash.2d 286, 242 P.2d 1025 (1952) (to prove lack
of good faith where good faith in issue)).

9 101 Here, the trial court found Universal li-
able. The issue at trial was whether Universal's bad
faith damaged *419 the Sharbonos and, if so, in
what amount. The Sharbomnos presented the medi-
ation evidence to show the importance of Univer-
sal's underwriting file and the harm that Universal's
refusal to produce the file cause the Sharbonos.
The court admitted the mediation testimony as
evidence of the Sharbomos' state of mind during
the time they attempted to obtain the underwriting
files from Universal. Because the trial court admit-
ted the testimony for purposes other than liability,
the trial court did not abuse its discretion.

C. Proximate Cause Instruction

9 102 Universal maintains that the court erred
in giving the “substantial factor” proximate cause
instruction. The trial court instructed the jury on
proximate cause as follows: “The term ‘proximate
cause’ means a cause that was a substantial factor
in bringing about the damages or injury even if the
result would have occurred without it.” CP at 2279,
Universal objected to this instruction and offered
instead the CPA proximate cause instruction in
WPI 310.07 or, in the alternative, WPI 15.01.

9 103 In Daugert v. Pappas, 104 Wash.2d 254,
262, 704 P.2d 600 (1985), our Supreme Court
stated that the substantial factor test for determining
proximate cause “is normally justified only when a
plaintiff is unable to show that one event alone was
the cause of the injury.” The court noted that the
substantial factor test is appropriate in three types
of cases:

First, the test is used where either one of two
causes would have produced the identical harm,
thus making it impossible for plaintiff to prove
the “but for” test. In such cases, it is quite clear
that each cause has played so important a part in
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producing the result that responsibility should be
imposed on it. Second, the test is used where a
similar, but not identical, result would have fol-
lowed without the defendant's act. Third, the test
is used where one defendant has made a clearly
proven but quite insignificant contribution to the
result, as where he throws a lighted match into a
forest fire.

*420 Daugert, 104 Wash.2d at 262, 704 P.2d
600 (citing W. KEETON, D. DOBBS, R. KEETON
& D. OWEN, PROSSER AND KEETON ON
TORTS § 41 (5th ed.1984)).

[30] § 104 Washington courts have adopted the
substantial factor test in cases involving discrimina-
tion or unfair employment practices. See, e.g,
Mackay v. Acorn Custom Cabinetry, 127 Wash.2d
302, 310, 898 P.2d 284 (1995) (gender discrimina-
tion); Wilmot v. Kaiser Alum. & Chem. Corp., 118
Wash.2d 46, 69-72, 821 P.2d 18 (1991) (retaliatory
discharge for filing workers' compensation claim);
Allison v. Hous. Auth., 118 Wash.2d 79, 95, 821
P.2d 34 (1991) (retaliatory discharge for filing an
age discrimination complaint); City of Federal Way
v. Pub. Employment Relations Comm'n, 93
Wash.App. 509, 513-14, 970 P2d 752 (1998)
(retaliation**426 for umion organizing activity);
Capers v. Bon Marche, 91 Wash.App. 138, 143-44,
955 P.2d 822 (1998) (racial discrimination). The
substantial factor test is appropriate in these cases,
where causation is difficult to prove, largely due to
public policy considerations that strongly favor
eradication of discrimination and unfair employ-
ment practices. See, e.g., Mackay, 127 Wash.2d at
309-10, 898 P.2d 284; Wilmot, 118 Wash.2d at 70,
821 P.2d 18; Allison, 118 Wash.2d at 94, 821 P.2d
34 (substantial factor test is based more on policy
considerations than on the factual inquiry of the
“but for” test).

9 105 Courts have also used a substantial factor
test in securities cases. See, e.g., Hines v. Data Line
Sys., Inc., 114 Wash.2d 127, 148-49, 787 P.2d 8
(1990); Haberman v. Wash. Pub. Power Supply
Sys., 109 Wash.2d 107, 131-32, 744 P.2d 1032
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(1987), 750 P.2d 254 (1988); Herrington v. David
D. Hawthorne, CPA, P.S., 111 Wash.App. 824, 47
P.3d 567 (2002). But in these cases, the courts in-
structed on substantial factor to assist the jury in
determining whether a defendant was liable as a
“seller” under the Washington Securities Act, not to
determine proximate cause in tort liability cases.
See Haberman, 109 Wash.2d at 130-31, 744 P24
1032 (rejecting the “strict privity” approach to de-
termining whether a defendant was a “seller” of se-
curities in favor of the “substantial factor-proximate
cause” analysis and *421 attaching liability to any
actor whose conduct is a “substantial contributive
factor” in the sales transaction).

9 106 Courts have also used the substantial
factor definition of proximate cause in toxic tort
cases, including asbestos exposure cases. See, e.g.,
Hue v. Farmboy Spray Co., Inc., 127 Wash.2d 67,
91-92, 896 P.2d 682 (1995); Mavroudis v. Pitts-
burgh-Corning Corp., 86 Wash.App. 22, 32, 935
P.2d 684 (1997). In those cases, the substantial
factor test was appropriate because two or more
causes may have combined to cause an injury, and
any one of them operating alone might not have
caused the alleged injury. Hue, 127 Wash.2d at
9192, 896 P.2d 682 (without expressly stating
“substantial factor test,” the court required the
plaintiff to prove that an individual defendant used
a pesticide that became part of the drifting pesticide
cloud that caused plaintiff's damages); Mavroudis,
86 Wash.App. at 28, 935 P.2d 684 (plaintiff re-
quired to prove that exposure to a particular asbes-
tos supplier's asbestos played a role in causing in-
juries suffered from multiple exposures to asbestos
from multiple suppliers).

9 107 Finally, Washington courts have em-
ployed the substantial factor test for determining
proximate cause in medical malpractice cases
where the malpractice reduces a decedent's chance
of survival. See, e.g, Herskovits v. Group Health
Coop., 99 Wash.2d 609, 617, 664 P.2d 474 (1983).
In Herskovits, the decedent's estate sued the defend-
ant for failing to diagnose lung cancer that eventu-
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ally caused the decedent's death approximately two
years later. Herskovits, 99 Wash.2d at 611, 664
P.2d 474. The plaintiff submitted evidence that the
defendant's failure to diagnose lung cancer when
the decedent visited the defendant's health care pro-
vider reduced the decedent's chance of survival
from 39 to 25 percent. Herskovits, 99 Wash.2d at
612, 664 P.2d 474. The court held that the substan-
tial factor test is an appropriate method to determ-
ine proximate cause when the causation question
requires the jury to consider not only what occurred
but also what might have occurred. Herskovits, 99
Wash.2d at 616, 664 P.2d 474. The court explained
that where a plaintiff demonstrates that the defend-
ant's acts or omissions increase*422 the risk of
harm to the plaintiff, the evidence allows the jury to
find that the increased risk was a substantial factor
in causing the resulting harm. Herskovits, 99
Wash.2d at 616-17, 664 P.2d 474.

{31] 9 108 The Sharbonos claim that Univer-
sal's failure to disclose the requested files damaged
them in that it delayed the settlement. This delay
caused the Sharbonos significant emotional dis-
tress and caused them to lose two of their three
businesses because “they lost all interest and ... all
ability .. to continue on with their business
[because they believed] that they were ultimately at
the end going to lose it.” RP at 1810. The question
then was for the jury to decide whether it believed
that Universal's actions proximately caused the
Sharbonos' injuries.

*%427 9 109 Neither party presented evidence
that two inseparable causes contributed to the
delayed settlement. The Sharbones claimed that
Universal's failure to produce its underwriting file
prevented the parties from settling at the medi-
ations. Universal contended that nothing in its file
would have affected the settlement negotiations.
Thus, the Sharbonmos did not face two causes,
either of which would have caused the harm, mak-
ing it impossible for them to prove “but for” causa-
tion; nor did they face a similar, but not identical
result, without Universal's refusal to produce the
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documents; finally, no other defendant contributed
in an insignificant way to the result. See Daugert,
104 Wash.2d at 262, 704 P.2d 600. We conclude
that the trial court erred in giving the “substantial
factor” instruction.

VI. CROSS-APPEAL

A. Sharbonos' Dismissed Causes of Action

{32] 1 110 The Sharbones' complaint included
causes of action against Len Van de Wege, Univer-
sal's agent, for negligence, negligent misrepresenta-
tion, and breach of fiduciary duty. After ruling that
the Sharbonos had sufficient insurance to cover the
settlement, the trial court dismissed these claims.
The trial court erred in doing so. The Sharbonos'
claims *423 against Van de Wege are independent
of their claims for coverage under Universal's um-
brella policies. Moreover, we have now reversed
the trial court's coverage decision. Accordingly, we
reverse the dismissal of these claims and remand
for further proceedings.

B. Artorney Fees

§ 111 The trial court awarded the Sharbonos
$203,585 in attorney fees under RCW 19.86.090
and Olympic Steamship Co., Inc. v. Centennial Ins.
Co., 117 Wash2d 37, 811 P.2d 673 (1991). The
Sharbonos argue that the trial court erred in failing
to calculate a lodestar figure and by ordering an
award based on counsel's actual fees billed.

9 112 Because the trial court incomectly de-
cided the coverage and stacking issues, and erro-
neously determined that Universal violated the CPA
(WAC 284-30-330(7)), we vacate the trial court's
attorney fee award.

VIL. ATTORNEY FEES ON APPEAL
9§ 113 Both parties request costs, including at-
torney fees, on appeal. The Sharbonos argue that
“Ir]easonable attorney's fees and costs are mandat-
ory for prevailing plaintiffs.” Br. of Respondent at
98-99.

[33][34] § 114 RAP 18.1(a) allows us to award
attorney fees and costs on appeal “[i]f applicable
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law grants to a party the right to recover reasonable
attorney fees or expenses.” The Sharbonos are cor-
rect that, in general, where a prevailing party is en-
titled to attorney fees below, they are entitled to at-
torney fees if they prevail on appeal. Richter v.
Trimberger, 50 Wash.App. 780, 786, 750 P.2d 1279
(1988) (citing West Coast Stationary Eng'rs Wel-
fare Fund v. City of Kennewick, 39 Wash.App. 466,
477, 694 P.2d 1101 (1985)). Although the Shar-
bonos prevail on the reasonableness of their settle-
ment and on the trial court's determination that Uni-
versal acted in bad faith, Universal has prevailed on
the coverage, stacking, and CPA issues. Because
neither party totally prevailed on appeal, we decline
to award attorney fees under RAP 18.1.

9 115 *424 In conclusion, we affirm the trial
court's rulings that the Tomyn-Sharbono settlement
is reasonable and that Universal acted in bad faith,
as a matter of law, when it refused to produce its
underwriting files. We reverse the trial court's sum-
mary judgment ruling that Umbrella Coverage Part
980 provided personal liability coverage to the
Sharbonos and the trial court's determination that
Universal violated the CPA. We also reverse the tri-
al court's summary judgment dismissal of the Shar-
bonos' negligence claims against Len Van de
Wege. Finally, we vacate the damage award of
$4,500,000 based on the jury verdict. Because Uni-
versal did not assign error to the directed verdict in
the amount of $3,275,000, together with interest,
we affirm that judgment and remand for further
proceedings.

BRIDGEWATER, P.J.,, and QUINN-BRINTNALL,
J., concur.

Wash.App. Div. 2,2007.
Sharbono v. Universal Underwriters Ins. Co.
139 Wash.App. 383, 161 P.3d 406

END OF DOCUMENT
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03/15/2000
04/14/2000
04/14/2000
06/02/2000
06/02/2000
06/02/2000
06/09/2000
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NOTICE OF ISSUE

ASSIGNED TO DEPT 9
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MEMORANDUM IN OPP

DECLARATION OF MAUREEN FALECKI
DECLARATION OF DEBORAH SHARBONO
DECLARATION OF CLARENCE RAY
DECLARATION OF ROBERT HUKE
DECLARATION OF DEBRA HUKE

REPLY

AFFIDAVIT

BRIEF IN SUPPORT

DECLARATION OF RUTH NIELSEN
MOTION HEARING

VERBATIM REPORT IN COURT FILE *07-14-00*

ORDER AMENDING CASE SCHEDULE
MEMORANDUM OF AUTHORITIES
MOTION FOR SUMMARY JUDGMENT
AFFIDAVIT OF PAUL LINDENMUTH
AFFIDAVIT IN SUPPORT
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DECLARATION OF RUTH NIELSEN
RESPONSE
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DECLARATION OF EDWARD STEVENS
ORDER TO COMPEL COMPLIANCE
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- CLERK'S PAPERS PREPARED

05/27/2011
06/09/2011

Proceedings
Date
Week Of 04/05/2000

[} CLERK'S PAPERS SENT

E|LCLERK'S PAPERS PREPARED - CORRECTED

Calendar
JUDGE TOLLEFSON

~Unconfirmed Status Conference

Public 1
Public 2
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WPURCHA§E COPXES
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Outcome
Cancelled/Stricken

Week Of 04/05/2000

JUDGE STROMBOM
Unconfirmed Status Conference

Cancelled/Amend Case Sched

06/23/2000 JUDGE ARMIJO Cancelled/Stricken
Confirmed 9:00 Motion

07/14/2000 JUDGE ARMIJO Motion Held
Confirmed 9:00 Motion

08/25/2000 JUDGE ARMIIO Continued
Confirmed 9:00 Motion - Compel

08/25/2000 JUDGE ARMLIO Continued
Unconfirmed 9:00 Motion - Part Summary Judgment

09/08/2000 JUDGE ARMLIO Motion Held
Confirmed 9:00 Motion - Compel

09/08/2000 JUDGE ARMIIO Motion Held
Unconfirmed 9:00 Motion - Reconsideration

09/08/2000 JUDGE ARMDIO Summary Judgment Held

Unconfirmed 9:00 Motion - Part Summary Judgment

Week Of 10/11/2000

JUDGE STROMBOM
Unconfirmed Settlement Conference

Cancelled/Amend Case Sched

Week Of 10/11/2000

JUDGE TOLLEFSON
Unconfirmed Settlement Conference

Cancelled/Amend Case Sched

Week Of 10/25/2000

JUDGE ARMDIJO

Unconfirmed Pretrial Conference

Cancelled/Amend Case Sched

Week Of 10/25/2000

JUDGE STROMBOM
Unconfirmed Pretrial Conference

Cancelled/Amend Case Sched

11/08/2000 JUDGE STROMBOM Cancelled/Amend Case Sched
Confirmed 9:30 Trial
12/04/2000 JUDGE ARMDIO Cancelled/Amend Case Sched

Confirmed 9:30 Trial
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Week Of 12/14/2000 JUDGE ARM1IO Cancelled/Stricken
Unconfirmed Status Conference

03/30/2001 JUDGE ARMIIO Settlement Conf Held
Confirmed 11:00 Settlement Conference
Week Of 07/05/2001 JUDGE ARMLIO Cancelled/Stricken

Unconfirmed Pretrial Conference

07/19/2001 JUDGE ARMIIO Cancelled/Stricken
Confirmed 9:30 Trial

Pending Case Schedule Items

Event Schedule Date

Judgments

Cause # Status Signed Effective Filed
This calendar lists Confirmed and Unconfirmed Unconfirmed Proceedings will not be heard unless
Proceedings. Attorneys may obtain access rights to confirmed as required by the Local Rules of the
confirm/strike selected proceedings. Currently, any Superior Court for Pierce County.

proceedings for the Commissioners’ calendars can be
stricken, but only Show Cause proceedings for the
Commissioners' calendars can be confirmed.

e Hearing and location information displayed in this calendar is subject to change without notice. Any
changes to this information after the creation date and time may not display in current version.

e Confidential cases and Juvenile Offender proceeding information is not displayed on this calendar.
Confidential case types are: Adoption, Paternity, Involuntary Commitment, Dependency, and Truancy .

e The names provided in this calendar cannot be associated with any particular individuals without
individual case research.

« Neither the court nor clerk makes any representation as to the accuracy and completeness of the data
except for court purposes.
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SETTLEMENT AGREEMENT \
(INCLUDING COVENANTS AND ASSIGNMENT OF RIGHTS)

PARTIES

mmmhwmhmdemmm )

Court Cmisse No, 99-2-12800-7. The plsintiffs sre Chinton Tomys; the Bstate of Cynthia Tomyn, by
and firough Clinton Tomyn its parsonal representsitive; Nathan Tomys, by ead throngh David
Bufafin, his guandish ad fiteny; Asvon Tomyn, by sad through Stanley J. Rumbatigh, his guardian ad
Eitem; and Chriistion Tomays, by and through Joka Combs, his gisrdisn ad litem. They will be referved -
to collectively as plaintils end individuslly by their individos] sames. The defendants sie Cessandra
Sharbono; James Sharbann; individually 20d on bebalf of his marital commumity; and Debosah
Sbarbono, individiatly snd oo behalf of her maritsl commaymity. They will be referred to collectively
ag defendants and individually by their individus! names,

FURPOSE OF AGREEMENT COPY

©  The purpose of this agreement is to protect the amets, camings and personal Eshility of
defendsnts from a verdict in excess of the Emits of primary insutance acknowledard ss spplicable by

- State Fum Antomobile Iosursnce Company (hereafier Stxte Farni) and umbrella insurance
acknowledged as applicable by Universal Underwriters Insurmince Compiny (hereafier Universal), as
well as to protect:defendents from the expense sad kindship of benkyuptcy proceedings.

Pheiotiffi have filed mit against defeadeufs in Pierce County Superior Court uader canse

samber 99-2-12800-7 for dxnages soffered from = car acoident thist ocourred oo December 11, 1998.

: The accident resulted in the desth of Cynthis Tomyn, the wife of Clinton Tomyn, and the: natural
mother of Nathin, Azron and Christian Tomyn.

Defendants kave prisary Enbility insursnce in the smount of $250,000.00 with State Farm.

. Defendants bave unbrelia Sability insurance with Universil, The smount of issurance Uriversal
m-m WMdWWMuMSlﬁlﬁmn

. iminrance covernge. Universal has denied any further obligation. Defendants contend Universal is
obligated to provide at keast $3 milion i insumnce coverage. Defendants also contend that in the
event Universal provides ouly $1 million in insumnce coverage, the coverage Universal sold to
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defendants was soid through fraud, misrepresentation, negligence or other miscondurct on the part
of Universal, the selling agent or others.

Plaintiffs niiffered damiges as 2 result of the death of Cynthia Tomyn. The. parties, by and

through their respective attarneys, have conducted independent ivestigations and evalnations of the
 plaintiffis* clxime against the defendants and conchuded that defendants face 8 real and subitantial sisk

that judgment will be entered agxinst defendants in excess of the $250,000 insurance provided by
State Fanm and the $1 milfion insrance Universal acknowiedges. Universal's. denial of additicnal
imsurance bas left the defendants’ property; cirnings and persoms! assets exposed to substantial risk
of attachment to satisfy sty such judgment.

Thesefiire, ia an effort to settle all of plaintiffs® claims aghinst defendants i 2 way that offers
ﬁnpmdmmm«mmﬁummmﬂe
bﬂmmmhwwm“awdﬁemw
.adverse finsncial impact of a judgment which is Ekely to exceed sl availshle insurance coverages snd
Defeaiants” net aeseis; anil preserves the shility to chafiénge sy wrongfisl conduct by Universal or
uhﬂmﬂmhmnﬂ&mdﬁdmhmhwagmdu:ﬁm&m
the following terms and conditious.

1. Cosfession of Jeigroent: The defendants will comply with and take all steps needind
tv confiss judgment pursuant to RCW ch. 4.60 in the mnoimit of $4,525,000. The
sigmature: of defendantss and their sitorneys on'a confizssion of judgment in the form
attached hereto and marked as attachment 1 will be deemed fiill compliance with this

arairad

2 Wmdﬁﬁm"@mmdmmﬂdm
' or obtsieed fross Universat for the foflowing

Defendsats have sy interest for a covered loss that Universal bas
w-&mbdnmwibmll 1998

motor yehicle accident. -

B. The bencfits paysble under suy hibility insurance policy which,
becanse of an act of bad-fuith, Universal is estopped to deny or
deemed to bave sold to Defendamts.

C. Xf one or both insurérs fail immedistely to tender the undisputed

;ﬁm%&,&gmg« R, — -+
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Iisbility caverage amorints, any and all casses of action against such
insurers resuliting from such failure of tender, inchuding claims for the
Muﬁuﬁmhﬂﬁﬂmmm of
Washington®s .Consumer Protection Acl, misrepresentation, fand,
breach of fiduciary dnties, nepfigence, non-feasance, misfeasance,
mm«mmmmdm

Phintiffs will apply fthe proceeds, if any, they obtain by vistue of this assignment
Mﬂnm:&ndtanLMMwMum
satisfaction of séid judgment as is therchy spprogiriate;

MnuMmmmmmzcmmmm
muuqummm—dmuum
againgt Universal or amy other person or entity, incinding but not fimited to claims or
awards fior bed faith, violation of Wishington's Constimer Protection Act,
miwepresentation, faud, breach of fiduciary duty, negligence, non-fessance,
misfessance, :malfessance, or similsr conduct.

g_ég_l_:mggu\. mhhdmwlmhwdmmao,MI initinte

anghmmﬂnmasgdmmu and2B., lemy
2C, sbove. MwﬁummMMuﬁmﬁmﬁe
prosecution of those claims as they choase. :

B. hﬂqummmmmwm-m&
exchesion 6 Pleistif; their logal couniel or the appoiitédl Giardisns ad Litem — and
assert additional claims against Universal a5 they deem prudént; and, as set forth in
paagraph 2. shove, Defendants retain anto themsclves all sight of recovery from such

-

C mm“mtnanghbmm:Itstmu
and 2.B. above will be settied only upon agrecinenit by plaintiffs.

D. Exch pary will pay the attomey fees, cosis and expenses they incur in. the
proseontion of the suit; provided fhat i the eveat defendints obtain a conrt eward of
Mumh(ﬁcnmmbnﬁaw
Centenniol by Co., 's Consumer Protection Act, general bad faith law,
eic), the award shall be applied to those costs and sttomey fees fiir which the sward
is‘made, with only the balance paid by the party who incurs them; and provided
mu-hmmmmmuwmm

recovering under the assignments set fisth in paragraphs 2 A ami 2 B. shove, costs
and fées not satisfied by & court eward of costs and foes will be shared by plaintiffs

lﬁd&nd-nmﬁcmmmm”uymtbmdmm

.' m%&f S/7¢ PiFOIS27 ° hp'::§
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saie oir’ simibir results. E aiggﬁw%nl&

5. Coveoent not ig Executt: I consideration of the foregoing, the plaintiffs agree and
covensrit niit to execute i enforce the jodgment réferred fo in paragraph 1 above
agaimst the defenilants: Jumes and Debiorah Sharboio, -their successors, heirs of
assigns, that they will not proceed against those defendants’ persoinal asséts, earnings
or.propexty, snd that as to-those defendsnts they shall confine collection of the
sgﬂﬁiswi&!ggunllmg
set fieth in parsgraph 2 sbove. Regerdless of the result, upon final resolution of the
ggsﬂg -sbove, plaintiffs will execnte 8 fiull satisfection of
judgmicnt in favir of defehdants James and Deborsh:Starbono. B

. & E.Bg I comsiddenition of the fiiregoing, the pleintiffs igree and

covengut to firebesr from. executing or enfrirchig the judgment referred to in
parageaph 1 ggigggrgg
or assigos until final resnhation of the suit referyéd to in paragraph 3 above, and that

tutil diach time plaintifis will sibt proceed against that defiindent’s: persoual assets,
eamings ‘or property in collection of said jodgment. Phaintiffc firther agree and
coverant oot 10 execute or euforce the judguient against any assets, proceeds or
aggg&igg pansgraphs 2.A.
and 2B sbove:

. ggw%i?éﬁ&n&f

CopJtion Precedent” This agreément, and all acts taken in fitherance of it as set

3§ uadisputed Eshility
83??6&3;? anm — $250,000.00, and
Uhniversal — $1,000,000.00. This agreement is voidable upoa notice from any party
within five days of cither carriesr’s fallure to pay. In thic event & party-declares the

i Pliintiffs will satisfy and discharge all Gens and

8.
:% gﬂ.&.aaﬂngg mey attach to Enﬁdnﬂnnnmnr!
hold them harmiless .g@&n&mmi.i.gﬁg.?.aiﬂ :
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resolve all claims among them. In the event any aach claim is not specifically
provided for herein, the perties agree it is- compromised, fully relcased and finally

A ]

10.  Advice snd Counsel: Plsintiffs have executed this agreement after advice and counsel
by their attomeyi; Béeii F. Barcus and Peter Kram.  Defendants hive executed this
agreement after advice and counsel by their attorneys, Timothy R. Gosselin. and
Dennix J. La Porte. Regardiess, the parties agree they have read, understood and
vokintarily acceptéd the terms of this agréement for the purposes sét forth above,
Mﬁﬂdﬁﬂmﬁﬂmmm

1. Entirp Agrcement: This agreement contains the entire agreement of the parties with
mu&MM&M}ﬂMubmﬁdmwmmm

Y

Mmmmmmmﬂm
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The Honorable Rosanne B esckner
TRIAL DATE: MARCH 28, 2005

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

JAMES and DEBORAH SHARBONO, NO. 01207954 4
individually and the marital community

composed thereof, CASSANDRA SHARBONO,
JUDGMENT

Plaintiffs,
vs.

UNIVERSAL UNDERWRITERS INSURANCE
COMPANY, a foreign insurer; LEN VAN DE
WEGE and “JANE DOE” VAN DE WEGE,
husband and wife and the marital community
composed thereof,

Defendants.

L. JUDGMENT SUMMARY

1. Judgment Creditors: James Sharbono, Deborah Sharbono and Cassandra
Sharbono (currently known as Cassandra Bamey)

2. Attorney for Judgment Creditor: Timothy R. Gosselin, Burgess Fitzer, P.S., 1501
Market Street, Suite 300, Tacoma, Washington 98402

3. Judgment Debtor: Universal Underwriters Insurance Company

4, Principle Judgment Amount: $9,393,298.63, plus interest accruing on the unpaid
portion of the Judgment by Confession entered in the
matter of Tomyn v. Sharbono, Pierce County Cause
No. 99-2-12800-7 pursuant to the terms of said
judgment.

JUDGMENT — Page 1 of 4 BURGESS FITZER, P.S.
SAWPCASES\Z181\Sharbano v. UniversahPLEADINGS\ludyment.wpd ATTORNEYS AT LAW

1501 MARKET STREET, SUITE 300
TACOMA, WASHINGTON 98402-3333

(253) 572-5324  FAX (253) 627-8928
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5. Attorney Fees and Costs: $ 2 o ‘{/ o 70;;

6. Other Recovery Amounts: $ / QI ooo. &
7. Post- Judgment Interest: Post-judgment interest shall accrue on $4,893_298.63

of the principle judgment amount, and om such
additional amounts as become due and owingg under
paragraph | below, at the rate of 12% per annumn . Post-
judgment interest shall accrue on $4,500,000.00 of the
principle judgment amount, and on attorney fee's, costs
and other recovery amounts, at the rate of 5.125
percent per annum from the date of entry of this
Judgment until said judgment is paid.
8. Attorney for Judgment Debtor: Dan’l W. Bridges, 11100 NE 8" Street, Suite 300
Bellevue, W A 98004
I1. JUDGMENT
This matter was tried to a jury of 12 before the Honorable Roseanne Buckner beginning on
March 28, 2005. Plaintiffs, James, Deborah and Cassandra Sharbono, appeared personally or thirough
their attorney, Timothy R. Gosselin. Defendants Universal Underwriters Insurance Company, .en Van
de Wege and “Jane Doe” Van de Wege appeared personally or through their attomey Dan’l W. Bridges.
On December 27, 2002, January 24,2003, May 2, 2003 and March 28, 2005, the court entered
orders on motions for full or partial summary judgment resolving certain issues and claims. IDuring
trial, the court dismissed the claims against defendants Van de Wege, and dismissed the claims of
Cassandra Sharbono for general damages. During trial the court also determined as a matter of law that
Universal Underwriters Insurance Company was obligated to pay the unpaid portion of the Jud gment
by Confession entered on March 30, 2001 in the matter of Tomyn v. Sharbono, Pierce County Cause
No. 99-2-12800-7.
Following trial on the merits on the issues of whether Universal Underwriter’s bad faith and
violations of Washington's Consumer Protection Act were a proximate cause of injuryand damage to
the plaintiffs, the jury returned a verdict in favor of the plaintiffs. A copy of the verdict is attached

hereto and incorporated herein. Also following trial, the court made additional rulings regarding

attorney fees, costs and other relief. Based upon these rulings, decisions and the verdict of the jury, the

JUDGMENT - Page 2 of 4 BURGESS FITZER, P.S.

SAWPCASES\2 18 1\Sharbono v, UniversaNPLEADINGS\udgmem.wpd ATTORNEYS AT LAW

1501 MARKET STREET. SUITE 300
TACOMA, WASHINGTON 98402-1333

(253) 5725324  FAX (253) 627-8928
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court hereby enters judgment against Universal Underwriters Insurance Company as follows -

1. Judgment is hereby entered in favor of plaintiffs and against defendant Uniiversal
Underwriters Insurance Company in the amount of the unpaid balance of the Judgment by Confession
entered against plaintiffs in the matter of Tomyn v. Sharbono, Pierce County Cause No. 99-2-1 2800-7,
to wit $3,275,000.00, together with interest that has accrued thereon since the date of entry, March 30,
2001, which, as of May 13, 2005, (four years, 43 days @ 12 %/yr.) totals $ 1,618,298.63, and together
with interest that continues to accrue thereon as set forth in said judgment until said judgment is paid.

2. Judgment is hereby entered in favor of plaintiffs James and Deborah Sharbono and
against defendant Universal Underwriters Insurance Company in the additional sum of $4,500,000.00,
as and for past and future general and special damages as found by the jury.

3. Judgment is hereby entered in favor of plaintiffs and against defendant Uniwversal
Underwriters Insurance Company for punitive damages pursuant to RCW 19.86.090 in the amount of
s.(0, 000,22

4, Judgment is hereby entered in favor of plaintiffs and against defendant Uniwversal

Underwriters Insurance Company in the additional sum of $ 2 0}, §8¢ %for actual attorney fees.

5. Judgment is hereby entered in favor of plaintiffs and against defendant Uniwversal

Underwriters Insurance Company in the additional sum of § S 05, q-."l, for costs.

wiiffs James andRebbrah Shadopod and

against any in th ditional /oy of

$ \ ssaid plaintiffs for thefincreased incomg tax due and bwing as a

result Jf receipt of payment of damages in a lump sum.

7. Amounts awarded pursuant to paragraph 1 shall bear post-judgment interest pursuant
to RCW 4.56.110(4) and RCW 19.52.020 at the rate of 12 percent per annum. Amounts awarded
pursuant to paragraphs 2 through 6 shall bear post-judgment interest pursuant to RCW 4.56.110(3) at

the rate of 5.125 percent per annum.

JUDGMENT - Page 3 of 4 "BURGESS FITZER, P.S.

SAWP\CASES\2181\Shasbono v, Universah\PLEADINGS\udgmem.wpd ATTORNEYS AT LAW
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Signed this 207% __ day of May, 2005.

HGI&O%BLE ROSANNE EU;KNER

PRESENTED BY:

APPROVED AS TO FORM; NOTICE OF PRESENTATION WAIVED.

LAW OFFICES OF DAN'L W. BRIDGES

Attorney for De endants

JUDGMENT - Page 4 of 4 BURGESS FITZER, P.S.

SAWPCASES\ZI81\Shasbano v. UniversahPLEADINGSudgment. wpd ATTORNEYS AT LAW

1501 MARKET STREET, SUITE 300
TACOMA, WASHINGTON 98402-3333
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The Honorable Rosanne Buckner
Noted for: Friday, Sept. 5, 2008
9:00 AM

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

JAMES and DEBORAH SHARBONO.
individually and the marital community
composed thercof: CASSANDRA
SITARBONO,

PlaintifTs,
Vs.

UNIVERSAL UNDERWRITERS
INSURANCE COMPANY, a foreign
insurer; LEN VAN DE WEGE and “JANE
DOE™ VAN DIt WEGE. husband and wife
and the marital community composed
thercof.

Defendants.

NO. 01-2-07954-4

PLAINTIFFS" MOTION TO EXECUTE
ON APPEAL BOND

ORIGINAL

RELIEF REQUESTED

James and Deborah Sharbono. plaintiffs above-named. move this court pursuant to Civil Rule

65.1 for an order directing the Universal’s surcty on appeal, Ohio Casualty Insurance Company, to

pay and satisfy the sums awarded in Page 3.9 1 of the Judgment. entered by this court on May 20,

2003, together with intercst thereon awarded pursuant 10 ¥ 7 of said judgment. That portion of the

judgment was affirmed on appeal by the Court of Appeals in its decision filed June 27. 2007, and

its Order Amending Opinion filed October 9, 2007. Plaintifi”s have submitted a proposed form of

10TION TO EXLECUTE ON APPEAL BOND

age - |

GOSSEL.IN LAW OFFICE, PLLC
TS JrrFLRSON AVESLE, SEiTe 304
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order with the bench copies of this motion.

STATEMENT OF FACTS

On May 20, 2005, this court entered judgment in favor of the Sharbonos. (See attached
Exhibit 1.) The judgment contains two principal awards:

1. Judgment is hereby entered in favor of plaintiffs and against
defendant Universal Underwriters Insurance Company in the amount of the
unpaid balance of the Judgment by Confession entered against plaintiffs in
the matter of Tomyn v. Sharbono, Pierce County Cause No. 99-2-12800-7, to
wit $3,275,000.00, together with interest that has accrued thereon since the
date of entry, March 30, 2001, which, as of May 13, 2005, (four years, 43
days @ 12 %/yr.) totals $ 1,618,298.63, and togcther with interest that
continues to accrue thereon as set forth in said judgment until said judgment
is paid.

2. Judgment is hereby entered in favor of plaintiffs James and Deborah
Sharbono and against defendant Universal Underwriters Insurance Company
in the additional sum of $4,500,000.00, as and for past and future general and
special damages as found by the jury.

(Exhibit 1 at 3).

Universal appealed. By decision of the Court of Appeals filed June 27, 2007 (see attached
Exhibit 2), and Order Amending Opinion filed October 9, 2007 (see attached Exhibit 3), the Court

affirmed the first part of the judgment and reversed the second.

[W]e vacate the damage award of $4,500,000 based on the jury verdict. Because
17 Universal did not assign error to the directed verdict in the amount of $3,275,000,
together with interest, we affirm that judgment and remand for further proceedings.

N Exhibit 3, Order Denying Respondents’ Motion for Reconsideration, Order Granting Motion for
N Clarification, and Order Amending Opinion (Oct. 9, 2007), at 2. Thus the first portion of the
» judgment is now due.
! When Universal appealed, it posted a supersedeas bond in the amount of $10,850,578.03 to
* stay enforcement of the judgment. (See Exhibit 4). The surety is Ohio Casualty Insurance
» Company. The bond is number 3-883-836-6.
* GROUNDS FOR RELIEF AND ARGUMENT
» Rule 8.6 of the Rules of Appellate Procedure provides: “The issuance of the mandate as
26
OTION TO EXECUTE ON APPEAL BOND GOSSELIN LAW OFFICE PLLC
age - 2 1901 JEFFERSON AVENUE, SUTTE 104

TACOMA, WASHINGTON 98402
OFFICE: 253.627.0684 FACSIMILE: 253,627 2028
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provided inrule 12.5 terminates any delay of enforcement of a trial court decision obtained pursuant
to rule 8.1 [Supersedeas Procedure] and terminates orders entered pursuant to rule 8.3 [Appellate
Court Orders Necded for Effective Review].” The Court of Appeals issued its mandate on August
21, 2008. (Exhibit 5) Thus, the judgment against Universal is now enforceable.
“The purpose of a supersedeas bond is to pay the judgment if affirmed on appeal . . . Nyby
v. Allied Fidelity Ins. Co.,42 Wn. App. 543, 547,712 P.2d 861 (1986). Civil Rule 65.1 provides:
Whenever these rules require or permit the giving of security by a party, and security
is given in the form of a bond or stipulation or other undertaking with one or more
sureties, each surety submits himself to the jurisdiction of the court and irrevocably
appoints the clerk of the court as his agent upon whom any papers affecting his
liability on the bond or undertaking may be served. His liability may be enforced on
motion without the necessity of an independent action. The motion and such notice
of the motion as the court prescribes may be served on the clerk of the court, who
shall forthwith mail copies to the sureties if their addresses are known.
Thus, the judgment is properly executed against Ohio Casualty.
As to the amount of the judgment, paragraph ! of the Judgment entered against Universal

describes the principle judgment amount as “the amount of the unpaid balance of the Judgment by

Confession entered against plaintiffs in the matter of Tomyn v. Sharbono, Pierce County Cause No.

99-2-12800-7, to wit $3,275,000.00, together with interest that has accrued thereon since the date
of entry, March 30, 2001, which, as of May 13, 2005, (four years, 43 days @ 12 %/yr.) totals $
1,618,298.63, and together with interest that continues to accrue thereon as set forth insaid judgment
until said judgment is paid.” Exhibit 1 at3. Post-judgment interest is provided for in paragraph
7. It states: “Amounts awarded pursuant to paragraph 1 shall bear post-judgment interest pursuant
to RCW 4.56.110(4) and RCW 19.52.020 at the rate of 12 percent per annum.” Exhibit 1 at 3
There currently exists a disagreement between the Sharbonos and their judgment creditors,
the Tomyns, as to the amount that is owed pursuant to paragraph 1. The Sharbonos expect the
Tomyns will ask to intervene for the limited purpose of establishing the amount they claim is owned.
In the event the Tomyns intervene, they will speak for themselves regarding their analysis of the

amounts due. However, the following briefly describes the Sharbonos® views and the Tomyns’

OTION TO EXECUTE ON APPEAL BOND

age - 3 GOSSELIN LAW OFFICE, PLLC

1901 JEFFERSON AVENUE, SUITE 304
TACOMA, WASHINGTON 98402
QFFICE: 253.627.0684 FACSIMILE: 253.627.2028
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views as your author understands them.

The Sharbonos believe the principle amount of judgment is calculated by taking the amount
of the unpaid balance of the Judgment by Confession entered in the matter of Tomyn v. Sharbono,
Pierce County Cause No. 99-2-12800-7 (Exhibit 6) — $3,275,000.00 — and calculating the interest
that has accrued on that amount since the date the Tomyn judgement was entered, March 30,2001,
|| at the rate set forth in that judgment, 12%. Interest on $3,275,000 from March 30, 2001 through
September 15, 2008 (seven years, 5 months, 16 days) totals $2,931,977.36. This brings the total
amount due on the Tomyn judgment (Exhibit 6) to $6,206,977.36. This amount becomes the
principle judgment amount of the Sharbono judgment (Exhibit 1).

Youauthor believes, the Tomyns, on the other hand, contend that the principle amount of the

Sharbono judgment is calculated by taking the value of the Tomyn judgment (Exhibit 6) at the time
the Sharbono judgment (Exhibit 1) was entered and calculating interest on that amount at 12%.
When this court signed the Sharbono judgment (Exhibit 1) on May 20, 2065, it recognized and
identified in paragraph 1 that the then-current value of the Tomyn judgment (Exhibit 6) was
$4,893,298.63 ($3,275,000 + $1,618,298.63). Thus, the Tomyns contend the court should calculate
the principle amount owing under paragraph 1 of the Sharbono judgment by taking $4,893,298.63
and applying 12% interest from May 20, 2005 to the present. Through September 15, 2008, (3years,
" 3 mos., 26 days) that would result in a total principle judgment amount for the Sharbono
judgment (Exhibit 1) of $6,843,512.87, about $636,000 more than the Sharbonos calculate.

Regardless of which amount the Court concludes is correct, post-judgment interest then
applies pursuant to paragraph 7. If the court accepts the Sharbonos’ calculations, post judgment
interest brings the total of principle and post-judgment interest to $8,550,139.63. If the court accepts
the Tomyns’ calculations, interest will bring the total amount owing to $9,288,652.90.

For obvious reasons, the Sharbonos have no preference as to how the principle judgment
amount is calculated. They merely want to execute on the judgment consistent with its terms. Thus,

they ask the court to issue an order directing Universal’s appeal surcty, Ohio Casualty Insurance

GOSSELIN LAW OFFICE, PLLC

1901 JEFFERSON AVENUE, SUITE 304
TACOMA, WASHINGTON 98402
OFFICE: 253.627.0684 FACSIMILE. 253.627.2028
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Company. to forthwith pay either $8.550,139.63 or $9.288,652.90 if paid by Scptember 15.2008 and
an additional either $3,111/day or $3,853/day for each day up to 15 days, after September 15", The
Sharbonos ask that Ohio Casualty be ordered to pay such amounts forthwith as the Sharbonos and
the Tomyns instruct.

Dated this 25" day of August, 2008.

'ﬁmv R,GOSSELIN, WSBA #13730

¥ for Plaintiffs

DECLARATION OF SERVICE

1 hereby certify that on the date stated below 1 deposited a copy of this document @in the mails
of the United States of America, addressed to each counsel of record, postage prepaid, (2) with a
recognized legal messenger service for delivery to cach counsel of record. and/or (3) via facsimile.

I certify under penalty of perjury under the laws of the State of Washington that the foregoing is
true and correct.

Dated W@ﬁ% Tacoma, Washingt

1Y K. GOSSELIN

MOTION TO EXECUTLE ON APPEAL BOND
Page - 3

GOSSELIN LAW OFFICE, PLLC
130} JEFrERSON AN LNGE, SUITE 304
TACOMA, WASHING FON 98402
OFFICE 283 627 0683 Farsivit: 283 627 2028
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l .
IN COUNTY CiERks GFFICE
2
2 aw MAY 90 2005 P
b}
g€ COU . WASHINGTOM
.
5
6 The Honorable Rosanne By ckner
. TRIAL DATE: MARCH 28, 2005
8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
9 IN AND FOR THE COUNTY OF PIERCE
10 JAMES and DEBORAH SHARBONO, NO. 01 207954 4
11 {| individually and the martal community
composed thereof;, CASSANDRA SHARBONO,
12 Plaintiffs,
13
vs.
141l UNIVERSAL UNDERWRITERS INSURANCE
I ‘3 15 COMPANY, a foreign insurer; LEN VAN DE
! WEGE and “JANE DOE” VAN DE WEGE,
16 husband and wife and the marital community
composed thereof,
17 Defendanss.
18
19 I. JUDGMENT SUMMARY
20 1. Judgment Creditors: James Sharbono, Deborah Sharbono and Cassandra
Sharbono (currently known as Cassandra Bamney)
21 . .
2. Attorney for Judgment Creditor: Timothy R. Gosselin, Burgess Fitzer, P.S., 1 501
27 Market Street, Suite 300, Tacoma, Washington 98402
23 3. Judgment Debtor: ~ Universal Underwriters Insurance Company
24 . .
4. Principle Judgment Amount: $9,393,298.63, plus interest accruing on the unpaid
25 portion of the Judgment by Confession entered in the
matter of Tomyn v. Sharbono, Pierce County Cause
26 No. 99-2-12800-7 pursuant to the terms of said
judgment.
27
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5. Attorney ¥ees and Costs: $ R 0 L(/, O ?Oﬁig.g
I d

6. Qther Recavery Ameunts: g /Q oo, £
7. Posi- Juidgnient Interest: Post-;udoment interest shall accrue on $4,893 298 63

of the principle judgment amount, and on such
additional amounts as become due and owing under
paragraph | below, at the rate of 12% per annum. Post-
judgment interest shall accrue on $4,500,000.00 o f the
principle judgment amount, and on attomney fees, costs
and other recovery amounts, at the rate of S.125
percent per annum from the date of entry of” this
Judgment until said judgment is paid.

8. Attorney for Judgment Debtor: Dan’] W. Bridges, 11100 NE 8" Street, Suite 300
Bellevue, W A 98004

1. JUDGMENT

This matter was tried to a jury of 12 beforc the Honorable Roseanne Buckner beginnin £ on
March 28, 2005. Plaintiffs, James, Deborah and Cassandra Sharbono, appeared personally or throu gh
their attomey, Timothy R. Gosselin. Defendants Universal Underwriters Insurance Company, Len Wan
de Wegcand “Jane Doe” Van de Wege appeared personally or through their attorney Dan’l W. Brid ges.

On December 27, 2002, January 24,2003, May 2, 2003 and March 28, 2005, the court entered
orders on motions for full or partial summary judgment resolving certain issues and claims. During
trial, the court dismissed the claims against defendants Van dc Wege, and dismissed the claims of
Cassandra Sharbono for general damages. During trial the court also determined as a matter of law that
Universal Underwriters Insurance Company was obligated to pay the unpaid portion of the Judgment

by Confession entered on March 30, 2001 in the matier of Tomyn v, Sharbono, Pierce County Cause

No. 99-2-12800-7.

Following trial on the merits on the issues of whether Universal Underwriter’s bad faith and
violations of Washington’s Consumer Protection Act were a proximate cause of injury and damage to
the plaintiffs, the jury retummed a verdict in favor of the plaintiffs. A copy of the verdict is anached
hereto and incorporated herein. Also following tnal, the court made additional rulings regarding

attorney fees, costs and other relief. Based upon these rulings, decisions and the verdict of the jury, the
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I | court hereby enters judgment against Universal Underwriters Insurance Company as follows:

1. Judgment is hercby cniered in favor of plamiifis and against defendant Universal

[}

Underwriters Insurance Company in the amount of the unpaid balance of the Judgment by Con fession

NS |

entered against plaintiffs in the matier of Zonivn v. Sharbono, Pierce County Cause No. 99-2-12 800-7,

to wit $3,275,000.00, together with interest that has accrued thereon since the date of entry, March 30,

2001, which, as of May 13, 2003, (four years, 43 days @ 12 %/yr.)totals $ 1,618,298.63, and together
with interest that continues to accrue thereon as set forth in said judgment until said judgment is paid.

5

6

7

8 2 Judgment is hercby entered in favor of plaintiffs James and Deborab Sharbono and
9 )} against defendant Universal Underwriters Insurance Company in the additional sum 0f $4,500,000.00,
0

as and for past and future gencral and special damages as found by the jury.

LE|. 3. Judgment is hereby entcred in favor of plaintiffs and against defendant Universal

12 || Underwriters Insurance Company for punitive damages pursuant to RCW 19.86.090 in the amount of

134s /0 000 29 .

14 4. Judgment is hercby entered in favor of plaintiffs and against defendant Universal
) 15 J| Underwriters [nsurance Company in the additional sum of § 2 03, s8¢ '?;for actual attomey fees.
16 5. Judgment is hereby entered in favor of plaintiffs and against defendant Universal

17 {| Underwriters Insurance Company in the additional sum of $ é 5, 22 . for costs.
18 A udgment avor of p

g \ ) fad 1 Wtiffs James and rah Shadbopfo and
1 i 1 any in th¢ a¥ditional/sym of
200 % te,said plaintiifs for thefincreased incomg tax due and bwing as a

19 | agatnst dant Unive, Insurance

¥

21 f resuit ‘ﬂ’rcccipt of payment of damages in a lump sum.

22 7. Amounts awarded pursuant to paragraph | shall bear post-judgment interest pursuant

23§ to RCW 4,56.110(4) and RCW 19.52.020 at the rate of 12 percent per annum. Amounts awarded
24 || pursuant to paragraphs 2 through 6 shall bear post-judgment interest pursuant to RCW 4.56.110(3) at

25 || the rate of 5.125 percent per annum.

26

27
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1 Signed this ZO'% _ day of May, 2005,
2

= A A
/"
HO\IORABLER SANNE UCKNER

5 || PRESENTED BY:

BURGESS;L”{

6

7

3 ~GOSSELIN, WSBA# 13730
rney or Plaintiffs

9

APPROVED AS TO FORM; NOTICE OF PRESENTATION WAIVED.

"LAW OFFICES OF DAN'L W. BRIDGES

13§ By:
‘m Tli{mt ES, WSBA# 23179
14 Attorney for Defendants ST
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGT/Q)/N
DIVISION II
JAMES and DEBORAH SHARBONO,

individually and the marital community
composed thereof; CASSANDRA

SHARBONO,
Respondents/Cross-Appellants, No. 33379-1-11
V.
UNIVERSAL UNDERWRITERS PUBLISHED OPINION

INSURANCE COMPANY, a foreign insurer,
Appellant/Cross-Respondent,
And
LEN VAN DE WEGE and “JANE DOE”

VAN DE WEGE, husband and wife and the
marital community composed thereof,

Appellants.

ARMSTRONG, J. - Cassandra Sharbono lost confrol of her truck, crossed into the
oncoming traffic lane, and hit a car Cynthia Tomyn was driving. Cynthia Tomyﬂ died as a result
‘of the accident and her family claimed damages against Cassandra’s parents, James and Deborah
Sha;bono (the Sharbpnos), who owned the vehicle Cassandra was driving. The Sharbonos had
primary liability coverage with State Farm Insurance Company and umbrella coverage under
their commercial and personal liability policies with Universal Underwriters Insurance

Company. The Sharbonos claimed that they had three umbrella policies; Universal advised them
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they had only one umbrella policy with a $1,000,000 limit. During settlement negotiations with
the Tomyns, the Sharbonos several times asked Universal to produce its underwriting file so that
they and the Tomyns would know the extent of the Sharbonos’ liability coverage. Universal
refused. The Tomyns and the Sharbonos ultimately settled for $4,525,000, and the Sharbonos
then sued Universal to establish coverage and to recover damages for Universal’s alleged bad
faith in refusing to produce its underwriting file. The trial judge granted the Sharbonos summary
judgment, declaring that they had coverage under three policies for a total of $7,000,000; the trial
court also ruled that Universal was liable for bad faith-as a matter of law, and found the Tomyn-
Sharbono settlement reasonable. At the conclusion of the damages trial, the jury awarded the
Sharbonos $4,500,000 for Universal’s bad faith. Universal appeals the jury’s verdict and the
trial court’s summary judgments establishing coverage and finding Universal liable for bad faith.
Universal also appeals the trial court’s determination that the settlement was reasonable. We
affirm the summary judgment declaring Universal liable for bad faith and the trial court’s ruling
that the Tomyn-Sharbono settlement was reasonable. We also affirm the trial court’s ruling
regarding the settlement’s reasonableness. But we reverse the trial court’s judgment establishing
coverage at $7,000,000; we hold that under the policy’s plain language, the Sharbonos had
umbrella coverage of $1,000,000 under only one policy. And we reverse the trial court’s
determination that Universal violated the Consumer Protection Act. Finally, we reverse the jury
verdict for bad faith damages and the trial court’s dismissal of the Sharbonos’ claim against their
agent for negligently procuring the Universal umbrella policy.
FACTS

James and Deborah Sharbono owned three transmission shops: “All Transmission &

Automotive,” “The Trans-Plant,” and “Parkland Transmission.” The Sharbonos had business

2
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partners in the latter two businesses: Clarence and Claudia Ray in The Trans-Plant, and Robert
and Debra Huke in Parkland Transmission.

In the mid-1990s, the Sharbonos and their partners bought commercial insurance from
Universal, an insurer specializing in coverage for automobile dealers, auto repair shops, and
assgciated enterprises. Universal insured the three transmission shops under separate but similar
insurance policies.’

In 1997, the Sharbonos asked their Universal sales agent, Len Van de Wage, about
transferring the family’s personal umbrella coverage from State Farm to Universal. Universal
offered personal umbrella coverage to the Sharbonos as an adjunct to the Sharbono companies’
commercial policies. The Sharbonos claim that they asked Van de Wege for $3,000,000 of
o personal umbrella coverage. According to the Sharbonos, Van de Wege agreed to add a
$1,000,000 personal umbrella to each business policy, providing a total of $3,000,000 in
personal umbrella coverage. According to Van de Wege, the Sharbonos did not seek $3,000,000
in personal umbrella coverage.

When the Sharbonos renewed their Universal policies in 1998, they added their personal

motor vehicles to their personal umbrella coverage.

. On December 11, 1998, Cassandra Sharbono, the Sharbonos’ daughter, lost control of the
family truck and swerved into oncoming traffic, striking an approaching car head-on and killing
Cynthia Tomyn. The police cited Cassandra for second degree negligent driving, and the

Sharbonos later admitted that Cassandra was “at least partially at fault” for the accident. Clerk’s

' The Sharbonos conceded below that they had no coverage under the Parkland Transmission
policy because they were not named insureds in that policy. Thus, that policy is irrelevant for

purposes of this appeal.
3
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Papers (CP) at 557. Cynthia Tomyn, who was 34 years old, Qas survived by her husband
Clinton and their three minor children.

The Tomyns retained attorney Ben Barcus to pursue a wrongful death claim against the
Sharbonos. The Tomyns initially attempted to settle with the Sharbonos, negotiating with the
Sharbonos’ primary auto liability carrier, State Farm, and the Sharbonos® personal attorneys,
Timothy Gosselin and Maureen Falecki.

Over the next few months, Falecki wrote to Universal asking for documents pertaining to
the Sharbonos’ insurance coverage. Specifically, .Falecki asked Universal to produce its
underwriting files on the Sharbonos® policies, explaining that the Sharbonos believed they had
$3,000,000 of person.al umbrella coverage. Universal produced copies of the Sharbonos’
application for the personal umbrella coverage and offered to provide the Sharbonos with any
other documents they had signed or submitted. ~ But Universal refused to produce its |
underwriting files, explaining that the ﬁlés contained proprietary information and that it was
unaware of any authority that supported Falecki’s request.

The Sharbonos and Tomyns participated in two mediation sessions. At the first session,
Universal offered to pay the Sharbonos’ $1,000,000 umbrella limit toward any settlement above
State Farm’s $250,000 in primary coverage. The first mediation failed and Falecki again asked
Upiversal to produce its underwriting files, stating that Universal’s failure to disclose the files
was one reason the mediation failed. Universal again refused.

At the second settlement mediation, the Sharbonos asked for Universal’s underwriting
files from Glenn Reid, a Universal representative who attended the mediation. Universal again
refused to produce its underwriting file. After the second failed mediation, Falecki again wrote
Universal asking for its underwriting files. In the same letter, Falecki advised Universal that if it

4
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failed to cooperate, the Sharbonos would assert bad faith claims against Universal. Universal
stil] refused to produce the file and advised Falecki that if the Sharbonos sued for béd faith, it
would counterclaim for abuse of process.

Aware of the dispute about coverage, the Tomyns’ attorney threatened to sue the
Sharbonos unless Universal cooperated. Universal Again refused, and the Tomyns sued the
Sharbonos.

The Tomyns subpoenaed Universal’s underwriting file, and Universal moved to quash
the subpoena on the ground that its files were not discoverable in a suit against its insureds. The
trial court denied the motion to quash and ordered Universal to produce the underwriting files.
Universal then sought discretionary review; a commissioner of this court, finding probable error
in the trial court’s order to produce, granted review and stayed enforcement of the subpoena.

Before we considered the appeal, the Tomyns and Sharbonos settled. The Sharbonos
agree;d to confess judgment for $4,525,000 and to assign their insurance claims to the Tomyns in
exchange for covenants not to execute (as to James and Deborah Sharbono) and to forebear (as to
Cassandra Sharbono). The agreement also required the Sharbonos to sue Universal to recover
insurance proceeds to satisfy the confessed jﬁdgment amount. |

The Sharbonos then commenced this action ag;clinst Universal and Van de Wege, alleging
(1) breach of contract, (2) violation of the Consumer Protection Act (CPA), (3) negligence or‘
negligent misrepresentation, (4) bad faith, (5) breach of quasi-fiduciary duty (Universal), (6)
breach of fiduciary duty (Van de Wege), and (7) reformation. .

The Sharbonos moved for summary judgment to establish $3,000,000 of coverage under
each of their commercial policies’ Umbrella Coverage Part 980. The trial court granted the
Sharbonos’ motion, stating that each policy’s Umbrella Coverage Part 980 provided personal

5
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liability coverage to the Sharbonos. In a later ruling, the trial court found that the Sharbonos
could combine the policies’ limits for $6,000,000 in addition to the $1,000,000 personal
umbrella coverage that Universal conceded was available.

The Sharbonos moved for an order declaring their settlement with the Tomyns reasonable
under RCW 4.22.060. The trial court ruled that the settlement was reasonable.

Before trial, the Sharbonos filed a second motion for summary judgment, declaring that
Universal had acted in bad faith when it refused to turn over its underwriting file to the Tomyns’
attorney and when it allegedly did not explain why it denied coverage under its umbrella
policies. The Sharbonos also alleged that Universal violated the CPA by forcing them to litigate
to recover insurance proceeds, failing to provide the underwriting documents, and failing to
provide a reasonable explanation for its position. See WAC 284-30-330(6), (7), (13). Universal
also moved for summary judgment, seeking dismissal of the Sharbonos’ claims for negligence or
negligent misrepresentation, breach of quasi-fiduciary duty, and reformation, as well as dismissal
of all claims against Van de Wege.

The trial court granted both motions in part. The court found Universal liable for bad
faith and for violating the CPA by refusing to produce its underwriting file and for not paying the
Tomyn judgment. The tri;ﬂ court dismissed the Sharbonos’ claims for negligence, breach of
fiduciary duty, reformation, and all claims against Van de Wege, explaining that its “previous
rulings establish{ed] insurance sufficient to cover the underlying judgment against the Sharbonos
in the Tomyn lawsuit, such that any relief the court could provide on [the Sharbonos’] claims for
additional insurance would be duplicative of relief already granted.” CP at 2177.

A jury awarded the Sﬁarbonos $4,500,000 for damages suffered due to Universal’s bad
faith. The trial court then granted the Sharbonos’ motion for attorney fees, costs, and treble

6




N

86 8728/2988 B8agas o

No. 33379-1-11

damages under the CPA. The trial court entered a $9,393,298.63 judgment, which included the
$4,525,000 settlement, $204,090 in attorney fees and costs, and $10,000 in treble damages.
| ANALYSIS

I. STANDARD OF REVIEW AND GENERAL PRINCIPLES OF INSURANCE POLICY INTERPRETATION

A. Summary Judgment

On summary judgment, the trial court decided that Umbrella Coverage Part 980 applied
to the Sharbonos’ liability for Cassandra’s accident.

We review an order granting summary judgment de novo. Go2Net, Inc. v.
FreeYellow.com, Inc., 158 Wn.2d 247, 252, 143 P.3d 590 (2006) (citing Troxell v. Rainier Pub.
Sch. Dist. No. 307, 154 Wn.2d 345, 350, 111 P.3_d 1173 (2005)). Summary judgment is
appropriate where no genuine issues of material fact exist and the moving party is entitled to
judgment as a matter of law. CR 56(c).

B. Insurance Policy Interpretation

We interpret insurance policies as a matter of law. Kitsap County v. Allstate Ins. Co., 136
Wn.2d 567, 575, 964 P.2d 1173 (1998). Insurance policies are contracts, and courts seek to
determine the contracting parties’ intent by resorting to a fair, reasonable, and sensible
construction of the contract’s language, as the average insurance purchaser would understand.
Am. Nat'l Fire Ins. Co. v. B & L Trucking & Constr. Co., Inc., 134 Wn.2d 413, 427, 951 P.2d
250 (1998) (citations omitted).

In general, we will enforce an insurance contract as written if the contract is clear and
unambiguous. Alistate Ins. Co. v. Peasley, 131 Wn.2d 420, 424, 932 P.2d 1244 (1997) (citing
Transcon. Ins. Co. v. Wash. Pub. Utils. Dists.’ Util. Sys., 111 Wn.2d 452, 456, 760 P.2d 337
(1988)). If an insurance contract’s language is neither ambiguous nor difficult to comprehend,

7
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we will enforce the intent expressed in the policy regardless of what coverage the insured may
have thought he had. Dennis v. Great Am. Ins. Cos., 8 Wn. App. 71, 74, 503 P.2d 1114 (1972)
(citing Jeffries v. Gen. Cas. Co. of Am., 46 Wn.2d 543, 283 P.2d 128 (1955)).

If ambiguities exist in the policy language, we may resort to extrinsic evidence to
ascertain the parties’ intent. Am. Nat’l Fire Ins. Co., 134 Wn.2d at 427 (citing Findlay v. United
Pac. ins. Co., 129 Wn.2d 368, 374, 917 P.2d 116 (]996)). An ambiguity exists where the
insurance policy’s language is susceptible to more than one reasonable interpretation. Vadheim
v. Cont'l Ins. Co., 107 Wn.2d 836, 841, 734 P.2d 17 (1987) (citing Morgan v. Prudential Ins. Co.
of Am., 86 Wn.2d 432, 435, 545 P.2d 1193 (1976)). We resolve any ambiguities in the insured’s
favor. Am. Nat'l Fire !n&. Co., 134 Wn.2d at 428 (citing: Queen City Farms, Inc. v. Cent. Nat'l
Ins. Co., 126 Wn.2d 50, 68, 882 P.2d 703 (1994), 891 P.2d 718 (1'995)). If possible, we interpret
a policy to harmonize the policy’s provisions and avoid creating ambiguities. Tyrrell v. Farmers
Ins. Co. of Wash., 140 Wn.2d 129, 133, 994 P.2d 833 (2000); see Dobosh v. Rocky Mountain
Fire & Cas. Co., 43 Wn. App. 467, 471, 717 P.2d 793 (1986) (citations omitted).

II. INSURANCE POLICY COVERAGE - UMBRELLA COVERAGE PART 980

The Sharbonos moved for partial summary judgment to establish that Umbrella Coverage
Part 980 of both the All Transmission & Automotive and The Trans-Plant insurance policies
applied to the accident and provided the Sharbonos with coverage of $3,000,000 per occurrence
per policy. The trial court granted the Sharbonos’ motion.

The parties agree that the Universal insurance policies’ terms are clear and unambiguous.
But Universal argues that the trial (;OUIT erred in finding coverage for the Sharbonos under
Umbrella Coverage Part 980 for Cassandra’s personal use of a family car. Specifically,
Universal argues that the trial court misinterpreted Umbrella Coverage Part 980, which Universal

8
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calls the “commercial umbrella” and that, according to Universal, does not apply to Cassandra’s
personal use of a family vehicle.

The Sharbonos argue that Umbrella Coverage Part 980 covers their liability for
Cassandra’s accident because it is not strictly a “commercial umbrella” but a general umbrella
that provides coverage for both personal and commercial losses.

The first paragraph of both the All Automotive & Transmission and The Trans-Plant
insurance policy declarations states that: “This policy insures only those coverages and property
shown in the declarations made a part of this policy. such insurance applies only to those
insureds, security interests, and locations designated for each coverage as identified in item 2 by
letter(s) or number.” CP at 31. Item 2 in each policy lists James & Deborah Sharbono as named
insureds. The declarations page of each policy also sets forth the coverage limits.

The Umbrella Coverage Part 980 in the All Transmission & Automotive policy has a
$3,000,000 coverage limit and lists All Transmission & Automotive as the insured. The Trans-
Plant policy has an Umbrella Coverage Part 980 with $3,000,000 coverage that lists The Trans-
Plant as the insured. The Umbrella Coverage Part 980 in the two policies is identical.?

The initial paragraph of Umbrella Coverage Part 980 states that it “applies only when it is
shown in the declarations. Such insurance applies only to those insureds, security interests and
locations designated for each coverage as identified- in declarations item 2 by leﬁer(s) or
number.” CP at 119.

Coverage Part 980 generally defines an insured as follows:

WHO IS AN INSURED --

With respect to any AUTO or watercraft:

? Because Umbrella Coverage Part 980 is identical in both policies, we refer to that coverage part

singular. _
9
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(a) YOU;

Wxth respect to (1) any AUTO or watercraft used in YOUR business or (2)

personal use of any AUTO owned or hired by YOU:

(a) any person or organization shown in the declarations for this Coverage Part as

a “Designated Person”.

CPat 122.

The parties disagree as to the definition of “You.” Br. of Appellant at 34; Br. of
Respondent at 29. Although neither Persbnal Umbrella Coverage Part 970 nor Umbrella
Coverage Part 980 defines “You,” the insurance policies’ general definitions contain the
followi'ng definition: “‘YOU’ and ‘YOUR’ means the person or organization shown in the
declarations as the Named Insured.” CP at 56.

The Sharbonos argue that the term “You” describes them, individually, because both the
All Transmission & Automotive and The Trans-Plant insurance policies list them as “Named
Insureds.” CP at 31. And according to the Sharbonos, Personal Umbrella Coverage Part 980
covers them for any auto they own if the personal use is by a “Designated Person.” Although
Cassandra is not a designated person, the declarations page of the policies lists James and
Deborah Sharbono as designated persons. Thus, according to the Sharbonos, the terms “You”
(named insureds) and “Designated Persons™ cover their use, which in this case is their
entrushneﬁt of the vehicle to Cassandra.’

The Sharbonos are correct that the declarations pages of both policies identify All

Transmission & Automotive and The Trans-Plant as “01” in the “‘Named Insured” section, and

* The Sharbonos cite Farmers Ins. Group v. Jofinson, 43 Wn. App. 39, 715 P.2d 144 (1986) for
the proposition that “entrustment of a vehicle is use of the vehicle.” Br. of Respondent at 31,
Farmers is inapposite. The court in that case never stated that entrustment is a use. Rather, the
case stands for the proposition that a claim based on negligent entrustment of a vehicle is not a
separate and independent cause of an injury that precludes operation of an exclusionary

provision relating to injuries caused by use of that vehicle. Farmers, 43 Wn. App. at 42-44.
10
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identify James and Deborah Sharbono as “02” in the “Named Insured” section. CP at 31, 171.
But the declarations section regarding Umbrella Coverage Part 980 in both policies states that
“01” is the only insured under Umbrella Coverage Part 980.* Accordingly, in the context of
Umbrella Coverage Part 980, “You’; describes only the businesses: All Transmission &
Automotive and The Trans-flant. In Umbrella Coverage Part 980, “You” does not refer to the
Sharbonos individually.

Thus, with respect to any auto,’ Umbfclla Coverage Part 980 insures All Transmission &
Automotive or The Trans-Plant (depending on the insurance policy). And with respect to
“personal use of any [aJuto owned . . . by” All Transmission & Automotive or The Trans-Plant,
Umbrella Coverage Part 980 insures “any person or organization shown in the declarations for . .
. Coverage Part [980] as a ‘Designated Person.”” CP at 122, 258. The declarations for Umbrella
Coverage Part 980 list James and Deborah Sharbono as “Designated Persons.” CP at 42, 179-80.
In other words, Umbrella Coverage Part 980 provides coverage to James and Deborah Sharbono
with respect to their personal use of any auto owned or hired by either All Transmission &
Automotive or The Trans-Plant.

James and Deborah Sharbono own the truck Cassandra was driving when the accident

occurred, and Cassandra testified that she normally used that truck for personal purposes.

‘ Compare the declarations section regarding Umbrella Coverage Part 970 in both policies that
states that “02” is the only insured under Umbrella Coverage Part 970.

> “Auto,” as defined in Umbrella Coverage Part 980, “means a land motor vehicle, trailer or
semi-trailer, designed for travel on public roads and includes permanently attached equipment.”

CP at 119, 255. The truck involved in the accident is an auto under this definition.
11
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Because neither All Transmission & Automotive nor The Trans-Plant owned or hired that truck,
Umbrella Coverage Part 980 does not cover Cassandra, James, or Deborah Sharbono’s use of
that truck.

The Sharbonos’ argument requires the policy reader to ignore the plain language that
“[sJuch insurance applies only to those insureds . . . designated for each coverage as identified in
.. . item 2 by letter(s) or number.” Under the Sharbonos’ theory, all named insureds on the
general .declaration page would be covered under each coverage within the policy. And this is
not only inconsistent with the above language, it violates the structure and overriding theme of
the policy; a commercial garage policy that affords limited coverage to various persons and
business entities associated with the garages as -owners, employees, lenders, and lessors, with
some limited coverage for the Sharbonos’ personal use of a vehicle the business owned.®

Moreover, we find no ambiguity in the policy' that would mislead the average insurance
purchaser. The defnition of “You,” as the Sharbonos point out, means those persons shown in
the declarations. But it does not follow that all coverages thereby insure all named insureds.
The limiting language says just the opposite. We conclude that an average insurance purchaser
would recognize Universal’s clear intent to provide itg different coverages only to those named

insureds designated either by number or letter in the specific coverage.

® The insurance policies state that “insurance applies only to those insureds, security interests,
and locations designated for each coverage as identified in [ijtem 2 by letter(s) or number.” CP
at 31. In the All-Transmission policy, for instance, item 2 includes the following insureds: All
Transmission & Automotive, Shar Enterprises, Inc., All Automotive, Inc., James & Deborah
Sharbono, and SAR Investments, Inc. Item 2 also lists the following security interests: The
Leasing Company, Inc., Minolta Business Systems, J.D. Shotwell Co., First Community Bank
(Lacey, WA), Lease Commercial, First Community Bank (Tacoma, WA), US Bank of
Washington, SFNB, and Keybank USA. The Trans-Plant policy similarly lists multiple insureds

and security interests.
12
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The trial court erred in determining that Umbrella Coverage Part 980 in both the All
Transmission & Automotive and The Trans-Plant insurance policies obligated Universal to
indemnify James and Deborah Sharbono for losses arising out of Cassandra’s automobile
accident. As a matter of law, Umbrella Coverage Part 980 does not apply to the Tomyns’ claims
against the Sharbonos. We reverse the trial court’s summary judgment declaring that Universal’s
Umbrella Coverage Part 980 applies to the Sharbonos’ liability for Cassandra’s accident with
Cynthia Tomyn. We also reverse the trial court’s ruling permitting the Sharbonos to stack the
two coverage parts to provide an additional $6,000,000 in available coverage.

III. REASONABLENESS OF THE TOMYN-SHARBONO SETTLEMENT

Universal argues that the trial court erred in ruling that the Tomyn-Sharbono settlement
for $4,525,000 wzis reasonable. Universal argues that the “settlement amount was driven more
by what insurance coverage the Tomyns and Sharbonos claimed was potentially available than
the actual value of the Tomyn claim.” Br. of Appellant at 44. Universal maintains that the
“Sharbonos settled for an inflated amount to escape exposure.” Br. of Appellant at 48.

At trial, the Sharbonos bore the burden of proving the settlement’s reasonableness. RCW
4.22.060(1). We will uphold the trial court’s factual determination of a settlement’s
reasonableness if substantial evidence supports that dgtermination. Brewer v. Fibreboard Corp.,
127 Wn.2d 512, 524, 901 P.2d 297 (1995) (citing Glover v. Tacoma Gen. Hosp., 98 Wn.2d 708,
718, 658 P.2d 1230 (1983)). Substantial evidence is cvidence that would persuade a fair-minded

person of the asserted statement’s truth. Reg'l Transit Auth. v. Miller, 156 Wn.2d 403, 419, 128

P.3d 588 (2006) (quoting State v. Hill, 123 Wn.2d 641, 644, 870 P.2d 313 (1994)).

Where an insured negotiates a settlement and seeks reimbursement, the insurer is liable

only for the amount of the settlement that is reasonable and paid in good faith. Besel v. Viking
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Ins. Co., 146 Wn.2d 730, 738, 49 P.3d 887 (2002) (citing Evans v. Cont’l Cas. Co., 40 Wn.2d
614, 628, 245 P.2d 470 (1952)). To determine a settlement’s reasonableness in the context of a
consent judgment and covenant not to execute, the court considers:

[1] [Tlhe releasing person’s damages; [2]. the merits of the releasing person’s

liability theory; [3] the merits of the released person’s defense theory; [4] the

released person’s relative faults; [5] the risks and expenses of continued litigation;

[6] the released person’s ability to pay; [7] any evidence of bad faith, collusion, or

fraud; [8] the extent of the releasing person’s investigation and preparation of the

case; and {9} the interests of the parties not being released.

Chaussee v. Maryland Cas. Co., 60 Wn. App. 504, 512, 803 P.2d 1339 (1991) (quoting Glover,
98 Wn.2d at 717). Ensuring reasonable settlements protects insurers from liability for excessive
judgments. Besel, 146 Wn;2d at 737-38 (“Because a covenant not to execute raises the specter
of collusive or fraudulent settlements, the limitation on an insurer’s liability for settlement
amounts is all the more important. A carrier is liable only for reasonable settlements that are
paid in good faith.”). “No one factor controls and the trial court has the discretion to weigh each
case individually,” Chaussee, 60 Wn. App. at 512 (citing Glover, 98 Wn.2d at 717).

Although the Sharbonos claim that the trial coﬁrt addressed each Chaussee/Glover factor
in making its determination, the record does not contain the pertinent Report of Proceedings.
And the trial court’s order merely stated that the court reviewed the files and records before
ruling on the Seﬁlement’s reasonableness.’ Accordingly, the trial court’s considerations in
weighing the factors are unclear. But the record contains enough evidence to support the court’s

conclusion that the settlement was reasonable. See Glover, 98 Wn.2d at 718, overruled on other

grounds by Crown Controls, Inc. v. Smiley, 110 Wn.2d 695, 756 P.2d 717 (1988).

” The record contains the evidence and argument that the Sharbonos and Universal submitted to
the trial court regarding this issue.
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A. The Chaussee/Glover Factors

Universal focuses on the trial court’s alleged failure to consider (1) the Tomyns’
damages, (2) the merits of the Sharbonos’ defense, (3) the risks and expenses of continued
litigation, (4) the Sharbonos’ ability to pay, and (5) any evidence of bad faith, collusion, or fraud.

We address only the factors that Universal claims the trial court failed to properly consider. See

_ Besel, 146 Wn.2d at 739 n.2 (all nine criteria are not necessarily relevant in every case).

1. The Tomyns’ Damages

Universal admits that the fomyns “certainly experienced significant damages,” but it
argues that the Sharbonos’ economist inflated the economic impact of Cynthia Tomyn’s death by
assuming, without any evidence, that Cynthia would have started working full time in September
2002. Supp. Br. of Appellant at 6-7. Universal also complains that the analysis erroneously
applied a man’s, rather than a woman’s, work life expectancy.®

The Sharbonos submitted evidence that Cynthia was 33 years old, that she had been
married to her husband for 15 years, that they had 3 ghild:en, and that the Tomyns were a very
close family. They also submitted a guardian ad litem’s evaluations of the three children’s
emotional distress resulting from Cynthia’s death.

To show the economic effect of Cynthia’s death, the Sharbonos offered an economist’s
report estimating the economic loss to the Tomyns at $1,050,228. The economist reached that
figure using a 33-year-old female with equivalent education, life expectancy, work Ilife

expectancy, and income. The report discounted from that income the average personal

* The economic consultant reasoned that because “standard work life expectancies for women
substantially understate a woman’s lifetime ability to eamn income and have a significant
downward bias for women who are strongly attached to market work[,] . . . [he felt] that it [was]
appropriate to use male work life expectancies to determine economic damages in personal

injury cases involving both males and females.” CP at 542
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consumption of a similarly situated person. The report included in its damages calculation
certain “nonmarket services” such as house and yard work, child care, cooking, and marketing.
CP at 544.

Universal disputed the economist’s report’s accuracy but offered no conflicting evidence.

2. The Ments of the Sharbonos® Defense

Universal argues that the Sharbonos had a legitimate defense theory because both
Cassandra and her passenger testified that a vehicle in front of them lost control in the adverse
weather and road conditions, causing vehicles to stop in front of ihem and creating an emergency
situation.

The Sharbonos submitted a letter from James La Porte — defense counsel that State Farm
appointed to defend the Sharbonos — to State Farm stating that “I do not have any delusions that
[the Sharbonos] will be successful in avoiding a liability ruling. . . . The remaining issue is
whether any third party entities contributed; and as indicated above and previously, that remains
to be seen but it is very questionable.” CP at 565-56.

The police cited Cassandra for second degree negligent driving. Additionally, a trial
court had previously entered summary judgment regarding the Sharbonos’ liability. Indeed, the
Sharbonos.admitted that Cassandra “was at least partially at fault” for the accident. CP at 557.
The Sharbonos only hope was that the court would apportion fault, not absolve them of it.

Aside from its assertion that the Sharbonos may have had a defense based on an
“emergency situation,” Universal presented no auihority or legal analysis supporting its
argument that the Sharbonos had defenses to liability. Universal fails to show that the Sharbonos

had viable defenses that could have mitigated the settlement value of the Tomyns’ claims.
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3. The Risks and Expenses of Continued Litigation

Universal maintains that “[a]lthough the Sharbonos certainly faced the possibility of
liability, their exposure was not as great as they portrayed it to be.” Br. of Appellant at 4546,

Universal argues that the Sharbonos had no litigation expenses because State Farm
provided them a defense without a reservation of rights. Although State Farm hired counsel to
represent the Sharbonos, it also told the Sharbonos that “because the amount claimed against
[them] . . . is in excess of the protection afforded by {the State Farm] policy, there may be a
personal liability for damages on [the Sharbonos’] part.” Exhibit 39. Accordingly, Sﬁate Farm
recommendea that the Sharbonos hire an attorney, at their own expense, to represent them for
any personal exposure beyond the State Farm policy limits. And the Sharbonos incurred
litigation expenses in working tc.)ward a settlement and then pursuing the coverage claims against
Universal as the settlement required.” Thus, until the Sharbonos settled with the Tomyns, they
faced continuing litigation with the Tomyns with a substantial exposure above their State Farm
limits of $250,000 and the $1,000,000 umbrella coverage that Universal conceded.

Cormrespondence between the Tomyns and Sharbonos reflects this expense and exposure.
For instance, several vletters show that the éharbonos believed that they would have to file for
bankruptcy if the Tomyns pursued litigation. And attorneys for both the Tomyns and Sharbonos
repeatedly acknowledged that the Sharbonos faced a reasonable risk of a jury rendering a

substantial judgment against them.

® The settlement agreement, however, limited the Sharbonos’ perscnal contribution to a

maximum of $50,000 for attorney fees in the actions they agreed to pursue against Universal.
17
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Moreover, the Sharbonos presented jury verdict research that supported the settlement
amount. Universal takes exception to the representative jury verdicts the Sharbonos supplied and
argued below that the jury verdicts it supplied were more instructive. Universal takes particular
issue with the Sharbonos’ reliance on Joyce v. Dep’t of Carr., 155 Wn.2d 306, 119 P.3d 825
(2005), as a representative verdict justifying. the settlement amount. Before the trial court,

. Universal argued that Joyce involved very different and unusual circumstances.

In Joyce, the plaintiff recovered a $22,453,645 judgment against the Department of
Corrections for its negligence in allowing a psychoﬁc felon under community placement to
repeatedly violate his probation conditions without taking action. Joyce v. Dep't of Corr., 116
Wn. App. _569, 586, 75 P.3d 548 (2003), rev'd in part by Joyce, 155 Wn.2d at 326. Eventually,

T the felon stole a vehicle in Seattle and sped down the freeway to Tacoma, where he drove 60 to
70 miles per hour through a residential area, ignoriné traffic signs and lights, and struck Mrs.
Joyce’s vehicle and killed her. Joybe, 155 Wn.2d at 314. Universal argues that the $22,435,645
judgment recovered under the anomalous facts of the case skewed the trial court’s evaluation of
the risk the Sharbonos faced. Although the Joyce verdict was admittedly large, it did not
necessarily skew the trial court’s evaluation of the Shz.arbonos’ exposure. Even experienced trial
attorneys cannot predict with any degree of certainty the amount a jury will award in these cases.
And the lesson of Joyce is that a defendant must consider the full range of possible verdicts in
negotiating a reasonable settlement.

In addition to Joyce, the Sharbonps submitted representative verdicts and settlements
ranging from $450,000 to $4,742,867, with an average plaintiff’s award of $2,036,936.84. The
representative verdicts and settlements that Universal submitted ranged from defense verdicts to
$2,750,000, with an average plaintiff’s award of $742,162.26. We are satisfied that the

18




26 8-/28/2288 sem @28

No. 33379-1-1

submitted jury verdict ranges support the trial court’s finding that the settlement amount was
reasonable.”

4. The Sharbonos’ Ability to Pay

Universal argues that, although the Sharbonos claimed they could not afford to pay a
personal judgment in the millions and that a trial would have forced them into bankruptcy, the
Sharbonos in fact had considerable personal assets. Universal’s argument misses the péint. The
Sharbonos documented their personal assets when they moved for an order finding the proposed
settlement reasonable. The Sharbonos also provided copies of correspondence with their
attorneys, and between their attorneys and the Toniyns’ attorneys, establishing their limited
ability to pay a judgment in excess of their liability coverage. The record supperts the
Sharbonos’ belief that a verdict for the Tomyns in excess of the Sharbonos’ liability coverage
would likely force the Sharbonos into bankruptcy.

5. Evidence of Bad Faith, Collusion, or Fraud '

Universal stated below that “{a]s the term is commonly defined, Universal does not allege
any specific fraudulent activity in the settlement . . . [t}he attorneys for the Tomyns and the
Sharbonos engaged in settlement discussions, which resulted in the eventual consent judgment
and covenant not to execute.” CP at 639. Still, Uni\}ersal argues that the Tomyns’ knowledge
about the amount of undisputed coverage ($1,250,000) and the disputed $3,000,000 in excess
coverage lends a “collusive air” to the settlement that suggests an inflated scttlement.

Correspondence between the Sharbonos’ and Tomyns’ attorneys demonstrates a good
faith settlement negotiated at arm’s-length. At one point, the Tomyns’ attorneys demanded that
the Sharbonos proceed with negotiations in good faith rather than “perpetually changing terms™
of their proposed settlement to better their position. CP at 614. The Tomyns’ attorneys initially
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suggested submitting the proposed settlement to arbitration but later repeatedly threatened to
proceed with litigation when the Sharbonos failed 16 agree with ;.Jroposed settlement offers.

Universal also argues that “[t]he strongest evidence . . . of the collusive relationship
between the Tomyns and the Sharbonos is the fact that the Sharbonos negotiated a share of the
settlement proceeds.” Supp. Br. of Appellant at 8. But the Sharbonos did not negotiate a share
of the $4,525,000 settlement. Rather, they reserved the right to “assert claims against . . .
Universal as [the Sharbonos] deem prudent” and to “retain unto themselves all right of recovery
from such claims,” presumably referring to the Sharbonos’ bad faith claim against Universal. CP
at 492. And the Sharbonos’ bad faith claim did not share any element of damages with the
Tomyns’ claims. We disagree with Universal that the Sharbonos negotiated a share of any
proceeds the Tomyns might receive from Universal.

Furthermore, Universal is mistaken that the Tomyns and Sharbonos settled for the highest
amount of insurance the Sharbonos could recover because the Sharbonos had two $3,000,000
umbrellas, and the trial court determined, albeit erroneously, that Universal was potentially liable
to the Sharbonos for up to $7,000,000.

Universal’s bare allegation that the Sharbonos and Tomyns engaged in collusive
negotiations fails. |

B. The Court’s Determination on the Settlement’s Reasonableness

Although the record does not conclusively establish that the trial court explicitly
considered the nine Chaussee/Glover factors, sufficient evidence supports the court’s conclusion
that the settiement was reasonable. See Glover, 98 Wn.2d at 718. The Shgrbonos presented
Substanlial’ evidence of each of the nine Chaussee/Glover factors. And we are not willing to
speculate that the trial court ignored the extensive briefing and argument from both parties and
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found the settlement reasonable on some basis other than the Chaussee/Glover factors. In any
event, as we have discussed, the record amply supports the court’s finding of reasonableness.

Universal also argues that the Sharbonos failed to give Universal the statutorily required
notice of their settlement with the Tomyns. This argument i's without merit because RCW
4.22.060(1) requires that all parties receive notice of the settlement. Universal was not a party to
the lawsuit between the Tomyns and Sharbonos. Universal admits as much in its brief to the trial
court regarding the settlement’s reasonableness.

IV. BAD FAITH AND CONSUMER PROTECTION ACT CLAIMS
A. Bad Faith

Universal contends that the trial court erred when it determined, as a matter of law, that it
was liable for bad faith. Universal asserts that, to prove bad faith, the insured must demonstrate
that the insurer unreasonably, frivolously, and without foundation, breached its contract with the
insured. Thus, argues Universal, whether the insurer’s conduct amounted to bad faith is
orciinarily a question of fact. The Sharbonos argue that Universal exercised bad faith, as a matter
of law, when it failed to assist them in settling with the Tomyns by disclosing information that
could have helped in the negotiations.

The Sharbonos presented the following facts in their summary judgment motion. The
Sharbonos retained Maureen Falecki as private counsel after a dispute arose about the amount of
the Sharbonos’ umbrella coverage with Universal. When the Sharbonos began settlement
negotiations with the Tomyns, they believed they had $3,000,000 in personal liability umbrella
coverage from Universal. Universal stated that the Sharbonos’ claim that they had three separate
$1,000,000 personal umbrella policies made “no logical sense as the personal exposure covered
by a' Personal Umbrella is unrelated to the business exposure covered by the commercial
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policies.” CP at 977. Universal admitted that the Sharbonos’ commercial umbrella had a
$3,000,000 coverage limit, but it argued that the coverage did not apply to claims from
Cassandra’s accident.

Falecki, on the Sharbonos’ behalf, asked ﬂniversal to provide the complete underwriting
files for the Sharbonos’ three insurance policies so that she could determine };ow much personal
umbrella coverage the Sharbonos had. Universal repeatedly refused to provide the underwriting
files, stating that they contained proprietary information and that it was “not aware of any
authority that [would] give [the Sharbonos] access to those records.” CP at 977, 982.

Falecki responded that while she did not know of any‘ specific legal authority requiring
Universal to produce the underwriting files, there was “a genuine and bona[]fide ciispute over the
amount of coverage [that Universal’s agent] represented he would provide the Sharbonos via the
umbrella policies.” CP at 984. Falecki informed Universal that the Sharbonos believed they had
an additional $2,000,000 personal umbrella policy with Universal, but Universal records showed
that the $2,000,000 personal umbrella policy was canceled less than three weeks before the fatal
accident. The Sharbonos claimed that they did not authorize cancellation of the $2,000,000
personal umbreila policy. Accordingly, Falecki asked for all documents relating to the
cancellation of the $2,000,000 policy and again asked for the complete underwriting files for the
Sharbonos’ insurance policies.

Universal denied that the $2,000,000 policy -had been cancelled, stating that it had
amended the personal umbrella policies at the iﬁsureds’ request to provide three separate

$1,000,000 policies, one under each commercial policy and intended to cover three scparate

22
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owners.'® Universal explained in detail to the Sharbonos why it believed that the Sharbonos
were eligible for only $1,000,000 in coverage. Universal submitted three separate personal
umbrella applications to support its position. Universal again refused the Sharbonos’ request for
the production of its underwriting files related to their poticies.

After a second failed mediation, Falecki informed Universal that the mediation failed, in
part, because of the unresolved coverage issues. At the second mediation, the Sharbonos
requested Universal’s underwriting files from Glenn Reid, a Universal representative present at
the mediation. Reid rejected the request.

In a letter to Universal follov;/ing the failed mediation, Falecki again asked for the
underwriting files. Falecki stated that the requested records were directly relevant to the action
because the Sharbonos needed them to analyze the facts surrounding their coverage, the Tomyn
children’s guardians ad litem needed them before they could recommend that the court approve

any proposed settlement, and both parties needed them to settle the case. In the same letter,

Falecki told Universal that if it failed 1o cooperate, the Sharbonos would assert bad faith claims

against Universal. Universal again refused to produce the files, stating that the Sharbonos had
not provided any authority to support their request; Universal also said that if the Sharbonos
sued, it would counterclaim for abuse of process.

The Tomyns then joined the fray, threatening to sue Universal unless it cooperated. The

Tomyns explained that they had not yet sued the Sharbonos because they wanted to resolve the

' Universal claimed that the Sharbonos had a $1,000,000 personal umbrella on the All
Transmission & Automotive policy, Clarence and Claudia Ray had a $1,000,000 personal
umbrella on the Trans-Plant policy, and Robert and Debra Huke had a $1,000,000 personal

umbrella on the Parkland Transmission policy.
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matter amicably and in good faith but that Universal’s “intransigence in providing the
information that will obviously be required to be produced through litigation discovery[] will
only serve to prejudice [its] insureds and expose their personai assets.” CP at 1005. Universal
again refused to produce the requested files. The Tomyns then sued the Sharbonos.

In their summary judgment motion, the Sharbonos argued that Universal acted in bad
faith and violated Washington’s CPA'" when, among other things, it refused to assist them in
determining how much coverage they had by providing t};e underwriting file. The trial court
agreed and ruled that Universal’s refusal to assist the Sharbonos ih settling by providing its
underwriting files amounted to bad faith as a matter of law.

Whether an insurer acted in bad faith is generally a question of fact. Smith v. Safeco Ins.
Co., 150 Wn.2d 478, 484, 78 P.3d 1274 (2003) (citing Yan Noy v. State Farm Mut. Auto. Ins.
Co., 142 Wn.2d 784, 796, 16 P.3d 574 (2001)). But a trial court may determine a factual
question as a matter of law if reasonable minds could re;u:h but one conclusion. Smith, 150
Wn.Zd. at 485 (citing Ruff v. County of King, 125 Wn.2d 697, 703-04, 887 P.2d 886 (1995)).
Thus, the issue is whether Universal established a material issue of fact sufficient to defeat
summary judgment.

Insurers owe a statutory duty of good faith to their insureds. RCW 48.01.030. An insurer
may breach its broad duty to act in good faith by conduct short of intentional bad faith or fraud,
although not by a good faith mistake. Anderson v. State Farm Mut. Ins. Co., 101 Wn. App. 323,
329, 2 P.3d 1029 (2000) (citing Coventry Assocs. v. Am. States Ins. Co., 136 Wn.2d 269, 280,
961 P.2d 933 (1998) and Industrial Indem. Co. of the N.-W., Inc. v. Kallevig, 114 Wn.2d 907,

916-917, 792 P.2d 520 (1990)). An insurer must givé equal consideration to its policyholder’s

"' Chapter 19.86 RCW.
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interests as well as its own. Am. States Ins. Co. v. Symes of Silverdale, Inc., 150 Wn.2d 462, 470,
78 P.3d 1266 (2003) (quoting Van Noy, 142 Wn.2d at 793). The question in bad faith claims is
always whether the insurer acted reasonably under the facts and circumstances of the case.
Kallevig, 114 Wn.2d at 920. Here, the trial court determined that Universal did not establish a
genuine issue of material fact regarding whether it “failed to give equal consideration to the
interests of its insureds, or that its actions were not frivolous, unfounded or unreasonable.” CP at
2176.

Universal argues that it correctly and reasonably withheld its proprietary underwriting
files either because CR 26(b)(2) did not obligate it to produce the files or because Universal had
a reasonable basis for belieﬁg CR 26 did not require it to do so. Universal cites our
commissioner’s ruling, on discretionary review, that the trial court in the Tomyn-Sharbono
lawsuit committed probable error in ordering Universal to produce its underwriting files relevant
to the Sharbonos’ insurance policies. But Universal misinterprets our commissioner’s narrow
holding. The issue here is whether the duty of good faith required Universal to disclose its
underwriting files to its insured. The issue the commissioner addressed was whether CR
26(b)}(2) required Universal to disclose an underwriting file to a person suing one of its insureds
in a personal injury lawsuit. The comnﬁssioner’s ruling and CR 26 have no bearing on the
instant case. Cf. Smith v. Safeco Ins. Co., 112 Wn. App. 645, 652 n.31, 50 P.3d 277 (2002), (CR
26(b)(2) applies to disclosure of policy limits only after a lawsuit is filed), rev'd on other
grounds, 150 Wn.2d 478 (2003).

Universal also argues that it did not act in bad faith because the Sharbonos did not
articulate reasons for requesting the underwriting files. This argument is disingenuous given that
Falecki advised Universal that the Sharbonos believed they had applied for an additional
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$2,000,000 personal umbrella; the Sharbonos needed the files to analyze the facts surrounding
their coverage; the Tomyn children’s guardians ad litem needed the files to evaluate any
pr.oposcd éetllcment; and both parties needed them to effect a settlement. And while the
Sharbonos admittedly failed to provide any legal authority explicitly stating that an insurer has
an obligation to produce underwriting files related to the insured’s poliéies, insurers owe a
general duty of good faith to their insureds due to the fiduciary relationship insurers and insureds
share, See Coventry, 136 Wn.2d at 280; Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d
751, 765, 58 P.3d 276 (2002).

Here, the Sharbonos believed they had applied for and purcha§ed more than a single
$1,000,000 personal ‘umbrella policy. They expressed their concerns to Universal and stated that
they could not settle the Tomyns’ claims without the underwriting information. Under these
circumstances, Universal had to do more than simply assert that the Sharbonos needed to provide
legal authérity for their request.

But Universal maintains that “[u}nderwriting files can often contain information
reflecting an insurer’s procedures used to evaltuate risks, a vital internal business practice.”
Reply Br. of Appeliant at 26. Universal argues that “[d]isclosure of such information would put
the insurer at a commercial disadvantage.” Reply Br. of Appellant at 26. The argument is
plausible and fits with Universal’s explanation to the Sharbonos that the underwriting file
contained proprietary information. But Universal fails to point to a single document in the
underwriting file that contains sensitive information or information that could have impacted its
business interests. Additionally, during the proceedings bclow, Universal produced the entire
underwriting file without seeking protection for any document in the file and offered the entire
file into evidence. Thus, Universal failed to show that it had some interest in particular
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documents or information that outweighed the Sharbonos’® benefits from disclosure. See
Coventry, 136 Wn.2d at 280 (an insurer acts in bad faith when it overemphasizes its own
interests).

Universal also argues that “[e]ven if this {c]ourt were to find Universal’s conduct to be
unreasonable and unfounded, it was not the cause of any harm to its insureds.” Br. of Appellant
at 54 (citing Anderson, 101 Wn. App. at 334-35). But the Sharbonos did not move for summary
judgment on the issue of damages. Rather, the Sharbonos sought judgment only on whether
Universal’s actions constituted bad faith, reserving for the jury the determination of damages.
The jury ultimately decided that Universal’s actions caused the Sharbonos significant economic
and non-economic damages. Universal does not argue that substaniial evidence did not support
those decisions. Nor could it, since the record contains substantial evidence that Universal’s
conduct harmed the Sharbonos. The Tomyns’ attorney testified that Universal’s refusal to
produce the underwriting file delayed the Tomyns’ ability to determine the amount of insurance
available to the Sharbonos, thus “making it impossible to resolve the claim.” Report of
Proceedings (RP) at 869-70.

In Smith v. Safeco Insurance Co., we held that “[i}n the absence of a statute or rule
requiring disclosure . . . the insurer must disclose the insured’s policy limits if a reasonable
person in the same or similar circumstances would believe that disclosure is in the insured’s . . .
best interests.” Smith, 112 Wn. App. at 653. Although the Smith court addressed a claimant’s
request, as opposed to an insured’s, the court’s underlying rationale supports the Sharbonos’
position. Based on the Sharbonos’ repeated requests for the underwriting file, together with their
reasons for needing the documents, a reasonable person could only conclude that disclosure was
in the Sharbonos’ best interest. And more importantly, Universal failed to demonstrate any
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significant need to protect the contents of its underwriting files and that such need weighed as
heavily as the Sharbonos’ interests. See Coventry, 136 Wn:2d at 280. The trial court did not err
in granting the Sharbonos summary judgment on their claim that Universal acted in bad faith.

B. Consumer Protection Act

The Sharbonos argue that the trial court did not err in ruling that Universal violated WAC
284-30-330(7). Universal concedes that insureds have a cause of action under the CPA when
insurers breach their duty to act in good faith. But Universal maintains that it did not violate
WAC 284-30-330(7) and that, in any event, whether it violated that regulation is a question of
fact that the court should not have decided on summary judgment.

An insurer commits a per se violation of the CPA when the insurer violates 2 statute that
contains a specific legislative declaration of public interest impact. Hangman Ridge Training
Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 791, 719 P.2d 531 (1986) (citing Haner v.
Quincy Farm Chems., Inc., 97 Wn.2d 753, 762, 649 P.2d 828 (1982)); Salois v. Mut. of Omaha
Ins. Co., 90 Wn.2d 355, 358-59, 581 P.2d 1349 (1978). A violation of WAC 284-30-330(7) is a
per se violation of the CPA. See WAC 284-30-330 (the provisions within WAC 284-30-330 are
unfair or deceptive acts or practices in the business of insurance) and RCW 48.01.030 (the
business of insurance is one affected by the public interest); see also Hangman Ridge, 105
Wn.2d at 786 (when the legislature says that a violation of a particular statute constitutes an
unfair or deceptive act in trade or commerce, violation of that statue is a per se CPA violation),

Contrary to the Sharbonos’ assertion — and the trial court’s summary judgment ruling —
WAC 284-30-330(7) does not apply here. That regulation provides as follows:

The following are hereby defined as unfair methods of competition and unfair or

deceptive acts or practices in the business of insurance, specifically applicable to

the settlement of claims:
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(7) Compelling insureds to institute or submit to litigation, arbitration, or

appraisal to recover amounts duc under an insurance policy by offering

substantially less than the amounts ultimately recovered in such actions or
proceedings.
WAC 284-30-330(7).

First, Universal did not compel the Sharbonos to submit to litigation, arbitration, or
appraisal to recover any amount of money by offering substantially less than the amount the
Sharbonos ultimately recovered. As we have discussed, the Sharbonos are entitled to only the
$1,000,000 from Personal Umbrella Coverage Part 970, not the additional coverage amounts in
Umbrella Coverage Part 980. Becanse WAC 284-30-330(7) does not apply, the trial court erred
in granting summary judgment on the Sharbonos’ CPA claim and in awarding the Sharbonos
treble damages.

But even if an insured cannot prove a per se violation of the CPA, the insured may stil}
recover for a CPA violation if the insured can show that the insurer (1) engaged in an ﬁnfair or
deceptive act or practice (2) in trade or commerce, and (3) that the act or practice affects the
public interest. Hangman Ridge, 105 Wn.2d at 784 (citing Anhold v. Daniels, 94 Wn.2d 40, 614
P.2d 184 (1980)). The insured must also prove (4) a resulting damage to the insured’s business
or property, and (5) that a causal link exists between the unfair or deceptive act and the injury
suffered. Hangman Ridge, 105 Wn.2d at 784-85.

The trial court’s error in granting summary judgment on Universal’s alleged violation of
WAC 284-30-330(7) requires that we vacate the bad faith judgment. The trial court instructed
the jury that it could consider Universal’s CPA violation in awarding damages. Yet the jury
verdict form did not ask the jury to apportion damages between bad faith and the CPA violation.

Accordingly, we do not know what amount the jury awarded as CPA damages. But because the

Sharbonos’ complaint does not limit their CPA claim to Universal’s alleged violation of WAC
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284-30-330(7), on remand they may attempt to show that Universal violated the CPA by
establishing the five elements enunciated in Hangman Ridge, 105 Wn.2d at 784-85,
In the following, we discuss only those issues likely to arise on retrial.
V. ALLEGED TRIAL ERRORS
A. Commissioner Skerlec’s Ruling

Universal contends the trial court erred in not allowing it to introduce evidence that our
commissioner granted discretionary review of the trial court’s ruling compelling Universal to
produce its underwriting file in the Tomyn-Sharbono action. At trial, the Sharbonos introduced V
evidence that the trial court had ordered Universal to produce the underwriting files. Universal
wanted to introduce the grant of discretionary review to let the jury know that the trial court
probably erred in doing so.

The grant of discretionary review is of minimal, if any, relevance. The trial court had
already ruled as a matter of law that Universal committed bad faith. The only issue for the jury
was whether Universal’s bad faith conduct damaged the Sharbonos. The commissioner’s ruling
had nothing to do with that issue.

B. Mediation Evidence

Universal argues that the trial court erred when it permitted the Sharbonos, Falecki, and
Barcus, the Tomyns’ attorney, to describe what happened at the two mediations. Universal
argues that the Sharbonos used the mediation evidence to establish Universal’s liability.
Universal maintains that RCW 5.60.070(1) and ER 408 prohibit the court from allowing the
allegedly objectionable testimony.

| Universal takes particular issue with testimony regarding the impact that a videotape of
Cynthia Tomyn’s family discussing her death had on the Sharbonos. At trial, Falecki testified
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that the Tomyns’ attorney played the videotape during the mediation. In the film, the Tomyns
talked about the loss of Cynthia and its effect on them. Falecki testified that the tape had “a very
emotional impact” on the Sharbonos and that she could “see that they were very taken by
everything that was said in the video.” RP at 708. The trial court overruled defense counsel’s
relevancy objection. Barcus also testified that the Sharbonos “appeared to be emotional” when
he played the video. RFP at 779.

Universal_ also argues that the trial court violated RCW 5.60.070 by allowing James
Sharbono and Falecki to testify that Glenn Reid, the Universal representative at the mediations,
told the parties that the Sharbonos would have to sue Universal to obtain the file.

At trial, James Sharbono twice testified that Reid said that the only way the Sharbonos
would get the underwriting files was to sue Universal. Falecki also testified that Reid said she
would have to sue to get Universal’s underwriting files. The Sharbonos’ counse] argued that he
elicited that testimony to show the Sharbonos” understanding of Universal’s position. The court
apparently agreed with counsel. Finally, when asked about her feelings at that mediation,
Deborah Sharbono testified that she was shocked when Reid said that the Sharbonros would have
to sue to obtain the underwriting files. She said she felt that Universal was “hiding things.” RP
at 1127.

RCW 5.60.070(1) states that

If there is a court order to mediate, a written agreement between the parties to

mediate, or if mediation is mandated under RCW 7.70.100, then any

communication made or malerials submitted in, or in connection with, the

mediation proceeding, whether made or submitted to or by the mediator, a

mediation organization, a party, or any person present, are privileged and
confidential and are not subject to disclosure in any judicial or administrative

proceeding|.]
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The statute also contains several exceptions to this exclusionary rule, none of which applies here.
See RCW 5.60.070(1)(a)-(g)-

Universal fails to provide any evidence establishing that the mediation was a result of a
court order, a written agreement between the parties, or a mandate under RCW 7.70.100. See
RCW 5.60.070(1). Universal argues that “[t]here is no record of a written agreement between g
the parties or a court order in this case because the Sharbonos raise this confention for the first
time on appeal in violation of RAP 2.5(a).” Reply Br. of Appellant at 33 n.13. But the
Sharbonos would have had no reason to raise this argument until now, when Universal first
argued that RCW 5.60.070(1) compels exclusion of the testimony. Further, Universal bears the
burden on appeal of establishing that the court abused its discretion by failing to apply RCW
5.60.070(1). See Guillen v. Pierce County, 144 Wn.2d 696, 716, 31 P.3d 628 (2001) (the burden
of showing that a privilege applies in any given situation rests entirely upon the party asserting
the privilege), rev'd in part, Pierce County v. Guillen, 537 U.S. 129, 123 S. Ct. 720, 154 L. Ed.

2d 610 (2003). Thus, Universal had the obligation to produce a court order, written agreement,

or mandate. It did not.
ER 408 states, in relevant part:

Evidence of conduct or statements made in compromise negotiations is . . . not
admissible [to prove liability for or invalidity of the'claim or its amount]. This
rule does not require excluston of any evidence otherwise discoverable merely
because it is presented in the course of compromise negotiations. This rule also
does not require exclusion when the evidence is offered for another purpose, such
as proving bias or prejudice of a witness [or] negating a contention of undue

delayl[.]

The comment to former ER 408 (2006) states that the rule’s final sentence is consistent with
previous Washington law admitting evidence of compromise and offers of compromise when
offered for some purpose other than liability. Former ER 408, cmts. (2006) (citing Matteson v.

32




86 8Br28-2pag

No. 33379-1-11

Ziebarth, 40 Wn.2d 286, 242 P.2d 1025 (1952) (to prove lack of good faith where good faith in
issue)).

Here, the trial court found Universal liable. The issue ai trial was whether Universal's
bad faith damaged the Sharbonos and, if so, in whét amount. The Sharbonos presented the
mediation evidence to show the importance of Universal’s underwriting file and the harm that
Universal’s refusal to produce the file cause the Sharbonos. The court admitied the mediation
testimony as evidence of the Sharbonos’ state of mind during the time they attempted to obtain
the underwriting files from Universal. Because the trial court admitted the testimony for
purposes other than liability, the trial court did not abuse its discretion.

C. Proximate Cause Instruction

Universal maintains that the court erred in giving the “substantial factor” proximate cause
instruction. The trial court instructed the jury on proximate cause as follows: “The term
‘proximate cause’ means a cause that was a substantial factor in bringing about the damages or
injury even if the result would have occurred without it.” CP at 2279. Universal objected to this
instruction and offered instead the CPA proximate cause instruction in WP] 310.07 or, in the
alternative, WPI 15.01.

In Daugert v. Pappas, 104 Wn.2d 254, 262, 704 P.2d 600 (1985), our Supreme Court
stated that the substantial factor test for determining proximate cause “is normally justified only
when a plaintiff is unable (o show that one event alone was the cause of the injury.” The court
noted that the substantial factor test is appropriate in three types of cases:

First, the test is used where either one of two causes would have produced the

identical harm, thus making it impossible for plaintiff to prove the “but for” test.

In such cases, it is quite clear that each cause has played so important a part in

producing the result that responsibility should be imposed on it. Second, the test

is used where a similar, but not identical, result would have followed without the

defendant’s act. Third, the test is used where one defendant has made a clearly
33
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proven but quite insignificant contribution to the result, as where he throws a
lighted match into a forest fire.

Daugert, 104 Wn.2d 262 (citing W. KEETON, D. DoBBS, R. KEETON & D. OWEN, PROSSER AND
KEETON ON TORTS § 41 (5th ed. 1984)).

Washington courts have adopted the substantial factor test in cases involving
discrimination or unfair employment practices. See, e.g., Mackay v. Acorn Custom Cabinetry,
127 Wn.2d 302, 316, 898 P.2d 284 (1995) (gender discrimination); .Wilmot v. Kaiser Alum. &
Chem. Corp., 118 Wn.24d 46, 69-72, 821 P.2d 18 (1991) (retaliatory discharge for filing workers’
compensation claim); 4llison v. Hous. Auth., 118 Wn.2d 79, 95, 821 P.2d 34 (1991) (retaliatory
discharge for filing an age discrimination complaint); City of Federal Way v. Pub. Employment
Relations Comm'n, 93 Wn. App. 509, 513-14, 970 P.2d 752 (1998) (retaliation for union
organizing activity); Capers v. Bon Marche, 91 Wn. App. 138, 143-44, 955 P.2d 822 (1998)
(racial discrimination). The substantial factor test is appropriate in these cases, where causation
is difficult to prove; largely due to public policy considerations that strongly favor eradication of
discrimination and unfair employment practices. Sée, e.g., Mackay, 127 Wn.2d at 309-10;
Wilmot, 118 Wn.2d at 70; Allison, 118 Wn.2d at 94 (substantial factor test is based more on
policy considerations than on thc. factual inquiry of the “but for” test).

Courts have also used a substantial factor test in securities cases. See, e.g., Hines v. Data
Line Sys., Inc., 114 Wn.2d 127, 148-49, 787 P.2d 8, 750 P.2d 254 (1990); Haberman v. Wash,
Pub. Power Supply Sys., 109 Wn.2d 107, 131-32, 744 P.2d 1032 (1987); Herringtdn v. David D.
Hawthorne, CPA, P.S., 111 Wn. App. 824, 47 P.3d 567 (2002). But in these cases, the courts
instructed on substantial factor to assist the jury in determining whether a defendant was liable as
a “seller” under the Washington Securities Act, not to.dctermine proximate cause in tort liability

cases. See Haberman, 109 Wn.2d at 130-31 (rejecting the “strict privity” approach to
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determining whether a defendant was a “seller” of securities in favor of the “substantial factor-

~ proximate cause” analysis and attaching liability to any actor whose conduct is a “substantial

contributive factor” in the sales transaction).

Courts have also used the substantial factor definition of proximate cause in toxic tort
cases, including asbestos exposure cases. See, e.g., Hue v. Farmboy Spray Co., Inc., 127 Wn.2d
67, 91-92, 896 P.2d 682 (1995); Mavroudis v. Pittsburgh-Corning Corp., 86 Wn. App. 22, 32,
935 P.2d 684 (1997). In those cases, the substantial factor test was appropriate because two or
more causes may have combined to cause an injury, and any one of them operating alone might
not have causeci the alleged injury. Hue, 127 Wﬁ.Zd at 91-92 (without expressly s'tating
“substantial factor test,” the court required the plaintiff to prove that an individual defcndant
used a pesticide that became part of the drifting pesticide cldud that caused plaintiff’s damages);
Mavroudis, 86 Wn. App. at 28 (plaintiff requiréd to prove that exposure to a particular asbestos
supplier’s asbestos played a role in causing injuries suffered from multiple exposures to asbestos
from multiple suppliers).

Finally, Washington courts have employed the substantial factor test for determining
prgximatc cause in medical malpractice cases where the malpractice reduces a decedent’s chance
of survival. See, e.g., Herskovits v. Group Health Coop., 99 Wn.2d 609, 617, 664 P.2d 474
(1983). In Herskovits, the decedent’s estate sued the defendant for failing to diagnose lung
cancer that eventually caused the decedent’s death approximately two years later. Herskovits, 99
Wn.2d at 611. The plaintiff submitted evidence that the defendant’s failure to diagnose lung

cancer when the decedent visited the defendant’s health care provider reduced the decedent’s

chance of survival from 39 to 25 percent. Herskovits, 99 Wn.2d at 612. The court held that the

substantial factor test is an appropriate method to determine proximate cause when the causation
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question requires the jury to consider not only what occurred but also what might have occurred.
Herskovits, 99 Wn.2d at 616. The court explained that where a plaintiff demonstrates that the
defendant’s acts or omissions increase the risk of harm to the plaintiff, the evidence allows the
jury to find that the increased risk was a substantial factor in causing the resulting harm.
Herskovits, 99 Wn.2d at 616-17.

The Sharbonos claim that Universal’s failure to disclose the requested files damaged
them in that it delayed the settlement. This delay caused the Sharbonos significant emottonal
distress and caused them to lose two of their three businesses because “they lost all interest and .
. . all ability . . . to continue on with their business [because they believed] that they were
ultimately at the end going to lose it.” RP at 1810. The question then was for the jury to decide
whether it believed that Universal’s actions proximately caused the Sharbonos’ injuries.

Neither party presented evidence that two inseparable causes contributed to the delayed
settlement. The Sharbonos claimed that Universal’s failure to produce its underwriting file
prevented the parties from settling at the mediations. Universal contended that nothing in its file
would have affected the settlement negotiations. Thus, the Sharbonos did not face two causes,
either of which would have cansed the harm, making it impossible for them to prove “but for”

causation; nor did they face a similar, but not identical result, without Universal’s refusal to

produce the documents; finally, no other defendant contributed in an insignificant way to the ;
result. See Daugert, 104 Wn.2d at 262. We conclude that the trial court erred in giving the

“substantial factor’ instruction.
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V1. CROSS-APPEAL

A. Sharbonos’ Dismissed Causes of Action

The Sharbonos’ éomp]aint included causes of actioﬁ against Len Van de Wege,
Universal’s agent, for negligence, negligent misrepresentation, and breach of fiduciary duty.
After ruling that the Sharbonos had sufficient insuraﬁce to cover the settlement, the trial court
dismissed these claims. The trial court erred in doing so. The Sharbonos’ claims against Van de
Wege are independent of their claims for coverage under Universal’s umbrella policies.
Moreover, we have now reversed the frial court’s coverage decision. Accordingly, we reverse
the dismissal of these claims and remand for further pr;:)ceedings.

B. Attorney Fees

The trial court awarded the Sharbonos $203,585 in attorney fees under RCW 19.86.090
and Olympic Steamship Co., Inc. v. Centennial Ins. Co., 117 Wn.2d 37, 811 P.2d 673 (1991).
The Sharbonos argue that the trial court erred in failing to calculate a lodestar figure and by
ordering an award based on counsel’s actual fees billed.

Because the trial court incorrectly decided the coverage and stacking issues, and
erroneously determined that Universal violated the CPA (WAC 284-30-330(7)), we vacate the
trial court’s attorney fee award.

VII. ATTORNEY FEES ON APPEAL

Both parties request costs, including attorney fees, on appeal. The Sharbonos argue that
“[r]easonable. attorney’s fees and costs are mandatory for prevailing plaintiffs.” Br. of
Respondent at 98-99.

RAP 18.1(a) allows us to award attorney fees and costs on appeal “[i}f applicable law
grants to a party the right to recover reasonable attorney fees or expenses.” The Sharbonos are
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correct that, in general, where a prevailing party is entitled to attorney fees below, they are
entitled to attomney fees if they prevail on appeal. Richter v. Trimberger, 50 Wn. App. 780, 786,
750 P.2d 1279 (1988) (citing West Coast Stationary Eng'rs Welfare Fund v. City of Kennewick,
39 Wn. App. 466, 477, 694 P.2d 1101 (1985)). Although the Sharbonos prevail on the
reasonableness of their settlement and on the trial coﬁn’s determination that Universal acted in
bad faith, Universal has prevailed on the coverage, stacking, and CPA issues. Because neither
party totally prevailed on appeal, we decline 1o award attorney fees under RAP 18.1.

In conclusion, we affirm the trial court’s rulings that the Tomyn-Sharbono settlement is
reasonable and that Universal acted in bad faith, as a rﬁatter of law, when it refused to produce its
underwriting files. We reverse the frial court’s summary judgment ruling that Umbrella
Coverage Part 980 provided personal liability coverage to the Sharbonos and the trial court’s
determination that Universal violated the CPA. We also reverse the trial court’s summary
judgment dismissal of the Sharbonos’ negligence claillns against Len Van de Wege. Finally, we
vacate the damage award and remand for further proceedings

/umm”‘“ 7

Armstrong, J. ™\
We concur: ‘\ /
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DIVISION II

JAMES and DEBORAH SHARBONO,
individually and the marital community
composed thereof;, CASSANDRA
SHARBONO,

Respondents/Cross-Appellants,

V.

UNIVERSAL UNDERWRITERS
INSURANCE COMPANY, a foreign insurer,

Appellant/Cross-Respondent,
And
LEN VAN DE WEGE and “JANE DOE”
VAN DE WEGE, husband and wife and the

marital community composed thereof,

Appellants.

No. 33379-1-11

ORDER DENYING RESPONDENTS’
MOTION FOR RECONSIDERATION,
ORDER GRANTING MOTION FOR
CLARIFICATION, AND ORDER
AMENDING OPINION

THIS MATTER having come before this court on the Respondents’ motion for

reconsideration and clanification of the opinion, which was filed on June 26, 2007, and the court

having considered the motion, it is hereby

ORDERED that Respondents’ motion for reconsideration is denied; it is further

ORDERED that Respondents’ motion for clarification is granted; it is further

ORDERED that the opinion filed on June 26, 2007, shall be amended as follows:

On page 6, line 22, the following paragraph shall be inserted:

At trial, the court directed a verdict for the Sharbonos as to the unpaid
balance of the consent judgment--$3,275,000 together with interest from the date

of judgment. The court reasoned that the Sharbonos were entitled to the award as
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presumptive damages because of Universal’s bad faith. ‘Universal has not
assigned error to the ruling.

On page 38, line 13 and 14, the following text shall be deleted:

Finally, we vacate the damage award and remand for further proceedings.

On page 38, line 13, the following text shall be added:

Finally, we vacate the damage award of $4,500,000 based on the jury verdict.
Because Universal did not assign error to the directed verdict in the amount of

$3,275,000, together with interest, we affirm that judgment and remand for
further proceedings. '

IT IS SO ORDERED. .
Dated this q il day of ) LTOBER , 2007.

ong, J.
We concur:

st P

ridgewhter, P.J. 7
/
- ANA

inn-Brintnall, J. :
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

JAMES and DEBORAH SHARBONO,
individually and the marital community
composed thereof, CASSANDRA

SHARBONQ,
CASE # 01-02-07954-4

Plaintiffs,
vs.

)
)
)
)
)
)
)
) BOND # 3-883-836-6
UNIVERSAL UNDERWRITERS )
INSURANCE COMPANY, a foreign insurer; )
LEN VAN DE WEGE and “JANE DOE” VAN )
DE WEGE, husband and wife and the marital )
community composed thereof, )
)
)

Defendants.

BOND OF APPEAL

KNOW ALL MEN BY THESE PRESENTS, That UNIVERSAL UNDERWRITERS
INSURANCE COMPANY as Principal, and THE OHIO CASUALTY INSURANCE
COMPANY; as Surety, are held and firmly bound unto JAMES and DEBORAH SHARBONO,
and CASSANDRA SHARBONO (currentty known as CASSANDRA BARNEY), in the sum of
TEN MILLION EIGHT HUNDRED FIFTY THOUSAND FIVE HUNDRED SEVENTY EIGHT
and 03/100 ($10,850,578.03) Dollars, for the payment of which well and truly to be made we do
bereby bind ourselves, our heirs, executors, administrators, successors and assigns, jointly and

severally, firmly by these presents.

WHEREAS, on May 20th, 2005, a decision in favor of JAMES and DEBORAH SHARBONO,
and CASSANDRA SHARBONO (currently known as CASSANDRA BARNEY), against
UNIVERSAL UNDERWRITERS INSURANCE COMPANY in the amount of $9,607,388.63,
inclusive of all costs and fees awarded by the court.

NOW, THEREFORE, the condition of this obligation is such that: if the Principal shall satisfy
said judgement in full together with any costs, interest and damages for delay if for any reason the
appeal is dismissed or the judgement is affirmed and shall satisfy in full such modification of the
judgement and costs, interest and damages as the appellate court may adjudge and award, or if the
judgement be set aside, then this obligation shall be null and void; otherwise to remain in full

force and effect.
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PROVIDED, HOWEVER, in no event shall the liability of the surety exceed the penalty of the
bond.

SIGNED AND SEALED this 30th day of June 2005.

UNIVERSAL UNDERWRITERS THE OHIO CASUALTY INSURANCE
INSURA COMPANY COMPANY

B)’i. : d'J&M éﬂﬁ/ By: 1/' /

athy Klink/Attorney-In-Fact

teBass
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THE OHIO CASUALTY INSURANCE COMPANY
WEST AMERICAN INSURANCE COMPANY

No. 36-215
Know All Men by These Presents: That THE OHIO CASUALTY INSURANCE COMPANY, an Ohio Corporation, and WEST AMERICAN INSTURANCE
~OMPANY, an Indiana Corporation, in pursuence of authority granted by Article V1, Section 7 of the By-Laws of The Ohio Casalty.Insurance Company and Article VI, Sestion

1 of West American Insurance Company, do hereby nominate, eonstimte and appoint: M. Cathy Klink of Lombard, Illinois its true and lawfil agent (s) smd attomey
(s)-in-fact, to make, execute, szal and deliver for and on its behalf as surety, and as its act and deed any and a1l BONDS, UNDERTAKINGS, and RECOGNIZANCES excluding

however, any bond(s) or underaking(s) g ing the paymen? of noles and interest thereon

And the exccution of such bonds or undertakings in pursuance of these presents, shal! be as binding upon said Companies, as fully and amply, 10 alt intents and purposes, as if they
had been duly executed and acknowledged by the regularly clected officers of the Compenies et their administrative offices in Hamilion, Ohio, in their own proper persons .
The authority granted hereunder supersedes any previous authority heretofore granied the above named attomey{s)-in-fact.

n WITNESS WHEREQF, the undersigned officer of the said The Ohio Casualty Insurance Company and West American Insprance Company
has hereunto subscribed his name and affixed the Corporate Seal of each Company this 6" day of May, 2002.

Aa,m daun—m

Sam Lawrence, Assistant Secretary

STATE OF OHIO,
COUNTY OF BUTLER

On this 6™ day of May, 2002 before the subscriber, a Nowry Public of the Staiz of Ohio, in and for the County of Butler, duly commissioned and qualified, carme Sam
Lawysence, Assistant Secretary of THE OHIO CASUALTY TNSURANCE COMPANY and WEST AMERICAN INSURANCE COMPANY, 10 me personally known to be the
individual and officer described in, and who exscuted the preceding instrument, and be acknowiedged the execution of the same, and being by me duly sworn depaseth and saith
that he is the officer of the Companies aforessid, and that the scals affixed 10 the preceding instrument are the Corporate Seals of said Companics, and the said Corporate Seals anri
his sigrawre a5 officer were duly affixed and subscribed to the said instrument by the authority and dircciion of the said Corporations.

IN TESTIMONY WHEREOF, I have hereunto st my hand and affixed my Official Seal at the City of Hamilion, Statc of Obio, the day and year first abave writren.

Clui. J hguy

Notery Public in and for County of Butler, State of Ohjo

My Commission expires August §, 2002,

This power of attomey is granted under and by authority of Anticle V1, Section 7 of the By-Laws of The Ohio Casuahty Insurance Company and Article V), Section § of West
American Insurance Company, extracts from which read:

Agticle V], Section 7. APPOINTMENT OF ATTORNEYS-IN-FACT, ETC. “The chairman of the board, the president, any vice-president, the sceretary or any
assigtan sccretary of each of these Companies shall be and is hereby vested with foll power and authority to appoint anomeys-in-fact for the purpase of signing the name of the
Companies as surery t0, and to execute, arach the corporate seal, acknowledge and deliver any and all bonds, recognizances, stipulations, undentakings or other instruments of
suretyship and policies of insusance to be given in favar of any individual, firm, carporation, or the official representative thereof, or to any county or state, or any official board or

boards of county or state, or the United States of Amenica, or 10 any other political subdivision.™

Article VI, Section’]. APPOINTMENT OF RESIDENT OFFICERS. “The Chairman of the Board, the President, any Vice President, a Secretary or any Assistant
Secretary shall be and is hereby vested with full power and autherity to appoini anomeys in fact for the purpose of signing the name of the corporation as surety gr guamantor, and
10 execute, attach the corporate seal, acknowledge and deliver any and all bonds, recognizances, stipulations, undertakings or other instruments of surety-ship or guarantee, and
policies of insurante to be given in favor of an individual, firm, corporation, or the official representative thereof, or to any county or state, or any official board or boards of any
county or state, or the United Siates of America, or 10 any other political subdivision.”
This instrument is signed and sealed by facsimile as authorized by the following Resolution adopted by the respective directors of the Companies {adopted May 27, 1970-The Ohio
Casualty | Company; adopted April 24, 1980-West American Insurance Company):
“RESOLVED that the signature of any officer of the Company awtharized by the By-Laws to appoint attorneys in facl, the signature of the Sccrelary or any Assistant
Secretary certifying 1o the correciness of any copy of 1 power of attomey 2nd the seal of the Company may be affixed by facsimile 1o any power of annmey or topy thereof jssued
on behalf of the Company. Such signatures and sea! are hereby adopted by the Company as origina] signatures and seal, to be valid and binding upon the Company with the same

force and effect as though manually affixed.”

CERTIFICATE
1, the undersigned Assistant Secretary of The Ohio Casualty Insurance Company and West American Insurance Company, do hereby certify that the foregoing power of attorncy,
the refereaced By-Laws of the Companies and the above Resolution of their Boards of Directors are true and correct copies and are in full force and effect on this date.

IN WITNESS WHEREQF, 1 have hereunto sct my hand and the seafs of the Campenies this 30th day of June, 2005
Ty,

“ouans
Assistant Secretary
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' AFFIDAVIT OF ATTORNEY-IN-FACT FOR SURETY

STATE OF Minoeis .
COUNTYOF  DuPege } S5,

Onthis 30th dayof June 2005 , before me personally appeared

M. Cathy Klink , Attomey-in-fact, of

, with whom 1 am personally acquainted, who being by me duly sworn, did depose

The Ohip Casualty Insurance Company
; that he is the Attorney-in-fact of

and say, that he resides in - Lombard, llinois
The Ohio Casualty Insurance Company, the corporation named in and which executed the within instrument; that he knows the
corporale seal of said corparation; that the seal affixed to the said instrument is such corporate seal; that it was so affixed by order of
the Board of Directors of said corporation, and that he signed and executed the said instrument as Attorney-in-fact of said corporation

by like order.

My Commission expires ~ February 9th, 2008

S-170
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

JAMES and DEBORAH SHARBONO,
individually and the marital community
composed thereof; CASSANDRA
SHARBONO,
Respondents/Cross-Appellants,

v.'

UNDERSAL UNDERWRITERS
INSURANCE COMPANY, a foreign insurer,

Appeliant/Cross-Respondent,
And
LEN VAN DE WEGE and “JANE DOE”
VAN DE WEGE, husband and wife and the

marital community composed thereof,

Appellants.

No. 33379-1-11

MANDATE

Pierce County Cause No.
01-2-07954-4

The State of Washington to: The Superior Court of the State of Washington

in and for Pierce County




Page 2
Mandate 33379-1-11

Bt B/28B/2888 jsgpapg

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division II, filed on June 26, 2007 became the decision terminating review of this court of the
above entitled case on July 9, 2008. Accordingly, this cause is mandated to the Superior Court
from which the appeal was taken for further proceedings in accordance with the attached true

copy of the opinion.

Dan'L Wayne Bridges
McGaughey Bridges Dunlap PLLC
325 118th Ave SE Ste 209
Bellevue, WA, 98005-3539

Timothy R. Gosselin
Gosselin Law Office PLLC
1901 Jefferson Ave Sie 304
Tacoma, WA, 98402-1611

IN TESTIMONY WHEREOQF, I have hereunto set
my hand and affixed the seal of said Court at
Tacoma, this Q_ ]j‘t day of August, 2008.

Do B

Clerk of the Court of Appeals,
State of Washington, Div. 11

Emmelyn Hart-Biberfeld
Philip Albert Talmadge
Talmadge Fitzpatrick
18010 Southcenter Pkwy
Tukwila, WA, 98188-4630

Hon. Rosanne Buckner

Pierce Co Superior Court Judge
930 Tacoma Ave South
Tacoma, WA, 98402
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_IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

CLINTON L. TOMYN, individually and as
Personal Representative of The Estate of

CYNTHIA L. TOMYN, deceased; and as
Parent/Guardian of NATHAN TOMYN; AARON
TOMYN; and CHRISTIAN TOMYN, minor

children,
Plaintiffs,
Vs,

CASSANDRA SHARBONO, individually;
JAMES and DEBORAH SHARBONO,
individually and the marital comnunity composed
thereof,

Defendants.

JUDGMENT SUMMARY

1, Judgment Creditors: CLINTON L. TOMYN, individually and as Personal
Representative of The Estate of CYNTHIAL. TOMY N,

deceased, and as Parent/Guardian of NATHAN TOMY N,
AARON TOMYN, and CHRISTIAN TOMYN, for them
and on their behalf.

JUDGMENT BY CONFESSION -1

SAWPCASESZISIVUDGMENT sov. WPD

8¢ 8-28-299p 1&9462

NO. 99-2-12800-7

JUDGMENT BY CONFESSION

BURGESS FITZER, P.S.

ATTOURKEYS AT LAW

1501 MARKET STREET, SUTTE 300
TACOMA, WASHINGTON 9802.3333

(253)572-5324  FAX (253) 627-8528
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1{2.  Judgment Debtors: CASSANDRA SHARBONO, individually; JAMES and |
DEBORAH SHARBONGQ, individivally 2nd as a ma rital
2 commumty

¢/o Timothy R. Gosselin
BURGESS FITZER, P.S.
1501 Market, Suite 300
4 Tacoma, WA 98402-3333

5
6{ 3.  Principal Judgment Amount; $4,525,000
(Estat;glf:jlyﬂﬁ L. yn -
7 (ClintomrTomyn, i dual
J To i aally-
8 aron yn, indpvidually”
(Chsisdan Tomyp, individually-3,
9
10] 5. Interest to Date of Judgment -0-
114§ 6. Statutory Attorney’s Fees
(RCW 4.84.080) -0-
12
7. Costs (RCW 4.84.010) -0-
13
8. Other Recovery Amounts -0-
14 ~
9. Principal Judgment Amount shall bear interest at 12% per annum (RCW 19.52.010)
. 15
k 10.  Attorneys for Judgment Creditors: Ben F. Barcus, Attorney at Law
16 4303 Ruston Way
Tacoma, WA 98402
17 (253) 752-4444
18 JUDGMENT BY CONFESSION
19 THIS MATTER having come ori regularly for hearing this date, the plaintiffs appearing by and

20 || through their attorney, Ben F. Barcus, the defendants appearing through their atiomeys of record,
21 || Dennis J. La Porte, KRILLICH, LA PORTE, WEST & LOCHNER, P.S., and Timothy R. Gosselin,
22 { BURGESSFITZER, P.S., and the Court finding based upon the declaration subjoined hereto and ﬁpon

23 | the representations of counsel for the respective parties, that the requisites for confession of judgment

24 || as set forthin RCW 4.60.060 have been met, and cdncluding that under RCW 4.60.010, this confession

25 || of judgment is valid; pursuant to RCW 4.60.070, it is now, hereby

26
27
- BURGESS FITZER, P.S.
28 JUDGMENT BY CONFESSION - 2 ' ATTORMEYS AT LAW
SAWPCASES2BINUDGMENT v WPD 1501 MARKET STRELT, SUTTE 300

TACOMA, WASHINGTON 98402-3333
(2S3)§72.534  FAX(253) 6278928
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APPROVED AND PRESENTED BY:

1 LAW OFFICES F. BARCUS

By:

BEN F, BARCUS, WeB £ 15576
Attorney for Plaintiffs

JUDGMENT BY CONFESSION -3

SAWRMCASES21BIVUDGMENT 2ev. WPD

ORDERED, ADJUDGED AND DECREED that the plainiiffs, CLINTON L. TOMYN,
individually and as Personal Representative of The Estate of CYNTHIA L. TOMYN, deceased ; and
as Parent/Guardian of NATHAN TOMYN; AARON TOMYN,; and CHRISTIAN TOMYN be, and the
same hereby are granted judgment, jointly and severally, against the defendants, CASSANIDDRA
SHARBONO, individually; JAMES and DEBORAH SHARBONO, individually and as a marital
community, in the sum of $4,525,000.00; it is further

ORDERED, ADJUDGED AND DECREED that the principal judgment amount shall bear

interest at the rate of 12% per annum (RCW 19.52.010); and it is further
ORDERED, ADJUDGED AND DECREED that each party shall bear their own costs and

attorney fees incurred herein; and it is further
ORDERED, ADJUDGED AND DECREED that his judgment fully and finally resolves all

claims among all the parties to this action arising.out of the motor vehicle accident of December 11,

DONE mn Open Court this 30th day of March, 2001,

e

Bt B-28 ‘2ang IBBQF

\Q/Zw /4 %
HONORABLE SERGIO O

BURGESS FITZER, P.S.

ATTORNEYS AT LAW

1501 MARKET STREET, SUTTE 300
TACOMA, WASHINGTON 984023333

(253)572-5324 FAN(253) 627-8928

4
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Approved as to Form and Content, Notice
of Presentation Waived:

KRILLICH, LA PORTE,
WEST & LOCHNER, P.S.

.
WSB #1373

We the undersigned, pursuant to RCW 4.60.060, after being fully advised of the consequences
hereof, and after consultation with our attorneysidentified above, submit this statement and verification
as authorization for entry of judgment against us in the amounts set forth above, specifically
$4,525,000.00.

This judgment and our confession thereto arise out of a two-car motor vehicle accident that
occurred on or about December 1 1, 1998. One vehicle was driven by Cassandra Sharbono, the natural
danghter of James and Deborah Sharbono. The other was driven by Cynthia L. Tomyn, the wife of
Clinton Tomyn, and the natural mother of Nathan, Aaron and Christian Tomjm. At the time of the
accident, Cassandra Sharbono was a minor, and was residing with her parents. The vehicle she was
driving was owned by James and Deborah Sharbono and maintained in part as a family car.

The accident resulted from the sole negligence of Cassandra Sharbono. Cassandra crossed the
centerline between her lane of travel and oncoming traffic to strike Ms. Tomyn head-on.

Cynthia Tomyn died as a result of the accident. Our counsel’s investigation has revealed that Mis.

Tomyn was born on July 28, 1965 and was 34 years old at the time of her death. She had met her

BURGESS FITZER, P.S.

JUDGMENT BY CONFESSION -4 roRre AT L
SAWPICASESQIFIUUDGMENTIcv. WPD . 1501 MARKET STREE'!', s UITE 300
TACOMA, WASHINGTON 98402-3333

(253)572-5324  FAX(253)627-8928
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husband Clinton during high school. They had been married for 15 years. Ms. Tomyn was a high
school graduate. She had been employed at Tacoma General Hospital for 5 1/2 years. She worked as
a heart monitor technician at the time of her death. Cynthia and Clinton had three children. At the time

of Cynthia’s death, Nathan was 12, Aaron was 14, and Christian was 7 years old. Cynthia volunteered

extensively at her childrens’ school.

Our counsel’s investigation indicates Cynthia was a loving wife, devoted mother and a fine person.
Under the circumstances, we believe a jury could reasonably respond with a substantial award of
damages, possibly well in excess of the amount to which we have consented. For that reason,” we

believe this confession of judgment is in our best interests and agree accordingly.

We declafe and state under the penalty of perjury under the laws of the State of Washington that
the foregoing 1s true and correct.

Signed the 30th day of March, 2001, at Tacoma, Washington.

ASSAND: HARBONO

BURGESS FITZER, P.S.

TUDGMENT BY CONFESSION - 5 PTORNEYS ATLAY
SAWPRCASESQISIVUDGMENT 1ev.WPD 1501 MARKET sm. SUTTE 300
TACOMA, WASHINGTON 98402-3333

(257) 5725324 FAX (253) 627-8928
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! .
1 JAMES and DEBORAH SHARBONO,
individually and the marital community
composed thereof;, CASSANDRA
SHARBONO,

Plaintiffs,
VvS.

UNIVERSAL UNDERWRITERS
INSURANCE COMPANY, a foreign
insurer; LEN VAN DE WEGE and “JANE
DOE” VAN DE WEGE, husband and wife
and the marital community composed
thereof,

Defendants.

rder on Plaintiffs’ Motion to
Exccute on Appeal Bond Page - |

19146 18/5/ﬁ

The Honorable Rosanne Buckner

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

NO. 01-2-07954-4

ORDER GRANTING MOTION TO
EXECUTE ON APPEAL BOND

CLERKS A

This matter having come on duly and regularly before the undersigned judge of the above
entitled court on the Plaintiffs’ Motion to Execute on Appeal Bond, and the court having reviewed
the files and records herein, having heard argument of counsel, including counsel for intervenor
Clinton Tomyn, et al., and being duly advised in the ‘premises, and having concluded that in its
decision filed June 27, 2007, Division Two of the Washington Court of Appeals affirmed that part
of the judgment awarded at Page 3. § 1 of the Judgment entered by this court on May 20, 2005,

together with interest thereon awarded pursuant to § 7 of said judgment, that Plaintiffs are entitled

'‘GOSSELIN LAW OFFICE, PLLC

190] JEFFERSON AVENUE, SUITE 304
TACOMA, WASHINGTON 98402
OFFICE: 253.627.0684 FACSIMILE: 253.627.2028

NS agg7e
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26

(| the Court shall immediately, forthwith and without delay, give notice by fax and overnight mail of

to execute on said judgment, and that Ohioc Casualty Inéurance Company issued Appeal Bond no.
3-883-836-6, assuring payment of said judgment, it is now, hereby

ORDERED, ADJUDGED AND DECREED that, in execution of paragraph 1 of the
before October 15, 2008, pay the sum of mu‘; and pursuant to instructions of the
plaintiffs in Pierce County cause no. 99-2-12800-7 or their attorneys of record on behalf of such
plaintiffs, whom the judgment creditors James and Deborah Sharbono have designated to receive
such payment; and it is further

ORDERED, ADJUDGED AND DECREED that, in execution of the first sentence of
paragraph 7 of the judglﬁent entered in this matter on May 20, 2005, Ohto Casualty Insurance

13146 IB-6/28B8 apa77

judgment entered in this matter on May 20, 2005, Ohio Casualty Insurance Company shall, on or E ? ; /ﬁ

Co Ap all, 03 or befor October 15, 200ay thm of $2 353 956 28 to ar'l_gg oEuant to

......

‘behatfofthem: and it is further
ORDERED, ADJUDGED AND DECREED that pursuant to Civil Rule 65.1, the Clerk of

this order to Ohio Casualty Insurance Company as set forth in Appeal Bond no. 3-883-836-6, or if

said bond does not contain instructions for notice, then to such location as may reasonably

determined by the Clerk to provide Ohio Casualty with notice of this order; and it is further
ORDERED, ADJUDGED AND DECREED that upon payment described above, those

portions of the judémcnt described above — paragraph 1 and the first sentence of paragraph 7 —shall

be satisfied in full; and it is further

/"

/7

N

"

rder on Plaintiffs’ Motion to ~“GOSSELIN LAW OFFICE, PLLC

Execute on Appeal Bond Page - 2 1901 JEFFERSON AVENUE, SUTE 304
TACOMA, WASIINGTON 98402
OFFICE: 253.627.0684 FACSIMILE: 253.627.2028




=

19148 18-672

ORDERED, ADJUDGED AND DECREED that upon payment described above, Appeal
Bond no. 3-883-836-6 and Ohio Casualty Insurance Company shall be fully exonerated and released

from further obligation.

Dated this 3" day of October, 2008

HONORABLE ROSANNE BUCKNER

67

g F'BARCUS

Attorney for Intervenors

rder on Plaintiffs’ Motion to GOSSELIN LAW OFFICE, PLLC
Execute on Appcal Bond Page - 3 ' 1901 JEFFERSON AVENUE, SuTE 304,
‘TACOMA, WASHINGTON 98402

OFFICE: 253.627.0684 FACSIMILE: 253.627.2028

88 gap78
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2 01.2-07954-4

32253691 06-15-09

10 | JAMES and DEBORAH SHARBONO,
individually and the marital community
11 ) comprised thereof,

Plaintiffs,
vs.

UNIVERSAL UNDERWRITERS

14 | INSURANCE COMPANY, a foreign insurer;
LEN VAN DE WEGE and “Jane Doe” VAN
15 | DE WEGE, individually and the marital
community comprised thereof,

16 Defendants,

17 | CLINTON L. TOMYN, individually and as

18 Personal Representative of the Estate of Cynthia
L. TOMYN, deceased; and as Parent/Guardian

of NATHAN TOMYN, AARON TOMYN, and

CHRISTIAN TOMYN, minor children as

20 | Intervenors.

SUPERIOR COURT OF WASHINGTON
8 FOR PIERCE COUNTY

3535 671572889 2 68282

THE HONORABLE ROSANNE BUCKNE IR

Hearing Date: 6/12/09 9:00 a.m.

No. 01-2-07954

ORDER ON INTERVENOR
TOMYNS’ MOTION FOR ORDER
DIRECTING CLERK OF THE
COURT TO DISBURSE FUNDS

Clerk’s Action Required

NN
wORN

()
&

ORIGINAL

‘/f%

IS
Q\ORDER ON INTERVENOR TOMYNS® MOTION FOR ORDER

DIRECTING CLERK OF THE COURT TO DISBURSE FUNDS - 1

THIS MATTER having come on duly and regularly before the undersigned Judge of the
' Labove-entitled Court, upon Intervenor Tomyns® Motion for Relief From Stay and for an Order

Directing Clerk of the Court to Disburse Funds currently on deposit within the Registry of the

Law Offices Of Ben F. Barcuss
& Associates, P.L.L.C.
4303 Ruston Way
Tacoma. Washington 98402
(253) 7524444 @ FAX 752-1035
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{Court, Plaintiffs represented by and through their attorney of record, Timothy R. Gosselin of The:
|Gosselin Law Firm; Intervenors Tomyn represented by and through thetr attorney of record, Paull
A. Lindenmuth of The Law Offices of Ben F. Barcus & Associates, P.L.L.C.; and Universal
fUnderwriters represented through their attorney(s) of record; the Court having reviewed Intervenor
'i'omyns’ materials, responsive materials from Plaintiffs Sharbono, and materials filed in opposition
Aby Defendant Universal Underwriters, having reviewed the records and files herein, and having
ﬂheard argument of counsel for the parties, and otherwise being fully advised in the premises, it is
Hnow, therefore, hereby -

ORDERED, ADJUDGED AND DECREED that the sum of $4,893,298.63 shall be
forthwith and immediately disbursed to counsel for Intervenor Tomyns, The Law Offices of Ben
EF. Barcus & Associates, P.L.L.C., in trust, for Intervenor Clinton Tomyn, individually and as
[Personal Representative of the Estate of Cynthia Tomyn, and the children of Cynthia Tomyn,
iNathan Tomyn, Erin Tomyn, and Christian Tomyn; and it is further

ORDERED, ADJUDGED AND DECREED that the Clerk of the Court is directed to

Lon June _Uv_, 2009; and it is further

L///

V//
v//

-(//

Law Offices Of Ben F. Barcus

& Associates, P.LL.C.
4303 Ruston W
ORDER ON INTERVENOR TOMYNS' MOTION FOR ORDER Tacoma. Washinglon 98402

DIRECTING CLERK OF THE COURT TO DISBURSE FUNDS - 2 (253) 7524444 ® FAX 152-1035

&

Ldisburse the above-referenced funds from the Registry of the Court no later than H a.n@

[o1]




10
3
12
13
14
15
16
17

3354 £/157288% FL82Z283

ORDERED, ADJUDGED AND DECREED that this Order directing the Clerk of the Cowart
fto Disburse Funds as specified above, is an Order solely for the purpose of partial enforcement of
fthe Mandate issued by the Court of Appeals on August 21, 2008, and filed with this Court on

August 29, 2008.

DONE IN OPEN COURT this 12™ day of June, 2009.

The Hbnorable Rosanne Buckner

WPresented by:

106

2lil A. Lindenthuth, WSBA #15817
Attorney for Intervenor Tomyns

P

Approved as to form and content;

ﬂNotice of presentation wajved: M a 6 - g {
y R/ Gosselin, WSBA#13730

ey for Plaintiffs Sharbono '"06‘ D"-L-

INotice of presentation waived: M am .M)d

Law Offices Of Ben F. Barcus
) & Associates, P.L.L.C.

. 4303 Ruston Way
ORDER ON INTERVENOR TOMYNS’ MOTIC Tacoma, Washington 98402
DIRECTING CLERK OF THE COURT TO DISBURSE FUNDS - 3 (253) 752-4444 ® FAX 752-1035
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Approved as to form and content;
Notice of presentation waived:

aniel W. Bridges, WSBA #24179
Attorney for Defendants

Approved as to form and content;
Notice of presentation waived:

hillip A. Talmadge, WSBA #6793
ttorney for Defendants

ORDER ON INTERVENOR TOMYNS* MOTION FOR ORDER
DIRECTING CLERK OF THE COURT TO DISBURSE FUNDS - 4

3954 6/15/2889 T SBZEG

Law Offices Of Ben F. Barcus
& Associates, P.LL.C.
4303 Ruston Way
Tacoma. Washington 98402
(253) 7524444 © FAX 752-1035
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E-FILED
INCOUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

August 27 2009 1:16 PM

KEVIN STOCK
. COUNTY CLERK
THE HONORABLE ROSANYE 38,
Hearing Date: September 4, 2009 @ 9: 00 a.m.
SUPERIOR COURT OF WASHINGTON
FOR PIERCE COUNTY

JAMES and DEBORAH SHARBONO, ,

individually and the marital community NO. 01-2-07954-4
‘comprised thereof,

: Plaintiffs, INTERVENOR TOMYNS’ MOTION TO
vs. X COMPEL DISCLOSURE OF
SETTLEMENT NEGOTIATIONS AND

UNIVERSAL UNDERWRITERS TERMS OF PROPOSED SETTLEMEN'T
INSURANCE COMPANY, a foreign - '

insurer; LEN VAN DE WEGE and “Jane

Doe” VAN DE WEGE, individually and the

marital community comprised thereof,

Defendants,

CLINTON L. TOMYN, individually and as

Personal Representative of the Estate of

Cynthia L. TOMYN, deceased; and as

Parent/Guardian of NATHAN TOMYN,

AARON TOMYN, and CHRISTIAN

TOMYN, minor children as Intervenors.

COMES NOW the Intervenor, by and through its counsel of records, The Law Office of Ben
F.Barcus & Associates, PLLC, and moves the Court for an Order Compelling the Plaintiff Sharbono
and Defendant Universal Underwriters to disclose the facts and circumstances surmounding; their
settlement negotiations, and the terms of their pending settlement. This motion is based on the files

INTERVENOR TOMYNS’ MOTION TO Law Offices Of Beo F. Barcus
COMPEL DISCLOSURE OF SETTLEMENT & Associates, P.L.L.C.
NEGOTIATIONS AND TERMS OF 4303 Ruston Way

T , Washi 9
PROPOSED SETTLEMENT - | 253 1424444 © FAY 1o 103 5
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and records herein, and the annexed Declaration of Paul A. Lindenmuth, of attorneys for Interv-enor.

~ DATED this 27* day of August, 2009.

Paul A. Lindemuth, WSBA# 15817
Attorney for Intervenor

DECLARATION OF PAUL A. LINDENMUTH

[, Paul A. Lindenmuth, heréby declare under penalty of perjury under the laws of the State of
Washington that the following is true and correct:

That this is a matter that your declarant truly regrets having to bring to the Court’s atteration.
‘As the Court is well advised as to the factual background of this case, and the respective roles of the
parties, a detailed factual analysis shall not be presented within these moving papers.

As the Court is aware, this case arises out of the tragic death of Cynthia Tomyn, and the
settlement of those claims with Plaintiff Sharbono. As part of the settlement agreement, which is
already on file herein, the Sharbonos were obligated to pursue claims on behalf of the Tom&ns against
Universal Underwriters, its own insurance company. To that end, the Sharbonos filed the instant
case, asserting not only claims that ultimately benefitted the Tomyns, but also their individual claims
for bad faith, and the like, against fheir own insurance company, Universal Underwriters.

As the Court is well aware, the case was tried in 2005, resulting in a substantial verdict which
benefitted not only the Sharbonos, but also the Tomyns. Unfortunately, dpe to among other things,

an alleged instructional error, that portion of the jury verdict in favor of the Sharbonos was subject to

reversal. Asthe Court is also well aware, that portion of the underlying Judgment which favored the

INTERVENOR TOMYNS’ MOTION TO | Law Offices Of Ben F. Barcus
COMPEL DISCLOSURE OF SETTLEMENT & Associates, PLL.C.
NEGOTIATIONS AND TERMS OF 4303 Ruston Way

PROPOSED SETTLEMENT -2 e e e 635
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Intervenor Tomyns was affirmed on appeal. Following the exhaustion of the initial phase of appellate
proceedings in this matter, and the issuance of a Mandate, this case is again before the trial court.

At that time, the Tomyns sought intervention in this case, and were granted 1imited

intervention under the terms of an Order dated September 5, 2008. (Exhibit No. 1) As indicated in

the September 5, 2008 Order Allowing Intervention, the putpose of the intervention was to “represent
its interes_t as it relates to the Judgment previously entered herein, and the protection of their i aterest
in said Judgment.”

Since the intervention and the issuance of the Mandate, the Court is well aware that this mnatter
has not followed the normal course with respect to enforcement of that aspect of the Judgment which
was affirmed. To that end, Defendant Universal Underwriters has even gone so far as to indicate
within its pleadings that “there is no Judgment” despite the clear affirming language set forth wwithin
the Court of Appeals opinion. (See, Defendant’s Opposition to Plaintiff's Motion to Execute on
Appeal Bond, p. 1, on file herein).

The Court also is well aware of the fact that Universal Underwriters has now started a second
round of appeals with respect to that portion of the Judgment which was affirmed, and wwhich
benefitted the Tomyns. Over the course of time, that appeal has now been whittled downtoa question
of whether or nbt the trial court appropriately calculated post-Judgment interest.

Further, as the Court is also well aware, that aspect of thé case which was reversed, i.e., the

Judgment which favored the Sharbonos and their personal claims, was set for trial on September 21,

2009.
INTERVENOR TOMYNS’ MOTION TO Law Offices Of Ben F. Barcus
COMPEL DISCLOSURE OF SETTLEMENT & Associates, P.L.L.C.
NEGOTIATIONS AND TERMS OF 4303 Ruston Way

Tacoma, Washington 98402

PROPOSED SETTLEMENT -3 (253) 752-4444 ® FAX 7521035
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It is further relevant to note-that duting the course of proceedings, since the issuance of the
Mandate, there have been a nﬁmber of instances where Universal, within the text of its pleadings, has
attempted to make an effort to drive a wedge between the Tomyns and Sharbonos with respect to their
respective interests. Ifitis recalled correctly, Universal has even on occasion questioned as to whether
or not the Tomyns, under the terms of the settlement agreement filed herein, are entitled to the
presumptive damages which were awarded (which the Sharbonos have never disputed are for the
Tomyps‘ beneﬁt)r Further, it is noted that recently, Universal Underwriters has even‘ gone so far as
to suggest that payment of the amount due and owing to the Tomyns constitutes partial and/or full
resolution of any clairﬁs brought by the Sharbo’nos. (See, Universal Underwriters Motion for
Summary Judgment Re: Bad Faith Damages, filed on or about July 24, 2009).

The above provides the relevant background to the issue which Intervenors must unfortunately
now bring before the Court. As the Court is aware, throughout the history of this case the Sharbonos
and the Tomyns have been cooperative with one another, and have bee;n pursuing what could be
characterized as a “common cause.” To that end, on August 11, 2009, the parties in this case,
including Intervenors, engaged in a mediation at Judicial Dispute Resolution (JDR) with former King |
County Superior Court Judge, George Finkle, as mediator. During the course of those discussions,
which will not be disclosed in any great detail, the Tomyns and Sharbonos essentially negotiated
together. During the course of those discussions, and at no time until very recently, was there any idea
that the Sharbonos were contemplating engaging in a separate settlement, which would not fully

resolve any and all claims, including the Tomyns’ claims in this case.

INTERVENOR TOMYNS’ MOTION TO Law Offices Of Ben F. Barcus
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Your declarant says “recently” because on or about August 21, 2009, apparently based on
negotiations to which the Tomyns nor their counsel were privy to, the Sharbonos and Uniwersal
Underwriters have reached a tentative settlement. Intervenors’ counsel first learnea ofthis settlement
by way of an email sent by Mr. Gosselin, which is part of an email stream, which is attached hereto
as Exhibit “2.” |

After recovering from the initial shock that the Sharbonos were gngaging in negotiations
without the Tomyns’ participation, counsel for the Tomyns has made inquiry as to what the termms of |
the settlement are. Naturally, the Tomyns have grave céncerns given the various postures previously
taken by Universal with regard to the inter-relationship and overlap between the Tomyns’ claims and
the Sharbonos’ cldﬁs, that any ;settlement by the Sharbonos of their individual claims wwould
substantially impact the Tomyns’ interests, as well as implicate a breach of the settlement agreexment.
Clearly, it is the Tomyns’ opinion that they should be paid in full prior to the Sharbonés collecting a
penny in this case, given the fact that at the root of this case is the wrongﬁil death of Cynthia Tomyn.

Unfortunately, when further inquiry was made of counsel fdr the Sharbonos, Mr. Gosselin, he
refused to disclose the terms of the settlement or to discuss how the settlement was arrived at. Hedid
so based on the fact that Universal had apparently requested a confidentiality provision in any
settlement agreement.

While substantial efforts have been made to try to convince Mr. Gosselin to disclose the terms
of the settlement, and to discuss the terms of the negotiations, such efforts have been fruitless. In our
last telepl;lone conversation (a telephone call involving Ben Barcus, your declarant and Mr. Gosselin),

it was indicated that he would contact defense counsel, Jacquelyn Beatty and Dan’L Bridges for the
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purposes of gaining “permission” to discuss the terms of the settlement. That conversation occurred
on or about Aungust 25, 2009, and since that time, no informatioh has been conveyed in that regard.

As such, and given the uncertainty and clear concerns the Tomyns had that ény settlement by
the Sharbonos could dramatically impact their interests, your declarant and Mr. Barcus felt that we

had absolutely no choice, but to file this motion asking the trial court to compel full disclosure with

- respect to settlement negotiations and the terms of any settlement agreement. It is noted that if in fact

the Sharbonos settle with Universal Underwriters, proceedings before the trial court more likely than
not will for all intents and purposes terminate, and the only issues left are those pending before the
Court of Appeals. Thus, there is simply no vehicle for discovery from which the Tomyns could
otherwise gather this informaﬁon. In other words, there is simpl& insufficient time to take Mr.
Gosslin’s deposition, nor is there sufficient time to issue interrogatories to gather this information.
It is suggested that not only is the trial court a court of justice, but also a court of equity. Itis
unjust an& inequitable for the Tomyns’ interests to be potentially impacted by a settlement agreement
between Universal and the Sharbonos, given the history of this case, and the obvious inter-related
interests of the Sharbonos and the Tomyns. As such, your declarant has no choice but to ask the Court
to utilize‘ its inherent éuthority to manage proceedings before it, and require that the Sharbonos and

Universal fully disclose what is currently occurring. There is no honest reason this information must

be kept from the Tomyns and their counsel. Itis absolutely essential for the protection of the Tomyns’

interests that they be privy to the terms of the settlement agreement, and have an opportunity to

provide reasonable inpht to make sure that there is no language within such a settlement agreement

that could impact their ability to pursue the amounts currently due and owing to them from Universal.
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1/
Dated thiS(Q:-""day of August, 2009, in Tacoma, Washington.
Paul A. Lindenmuth, WSBA#18517
INTERVENOR TOMYNS’ MOTION TO Law Offices Of Ben F. Barcus
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8 SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF PIERCE

JAMES and DEBORA SHARBONO,
10 individually and the marital community
composed thereof, CASSANDRA SHARBONO,
i NO.: 01-2-07954-4
12 Plaintiffs,
ORDER TO COMPEL DISCLOSURE
13 v. OF SETTLEMENT

14 UNIVERSAL UNDERWRITERS INSURANCE | SETTLEME
COMPANY, a foreign insurer; LEN VAN DE '
15 WEGE and “JANE DOE” VAN DE WEGE,

6 husband and wife and the marital community

composed thereof,
17 Defendants.
18
" THIS MATTER having come on regularly upon the Motion of Ben F. Barcus, of the Law
20 Offices of Ben F. Barcus & Associates, PLLC; Defendant Universal represented by and through
21 Jacquelyn A. Beatty of Karr Tuttle Campbell, and Plaintiffs represented by and through Timothy R.
22 Gosselin, the Court having considered the files and records herein, as well as argument of counsel,
23 and being otherwise fully advised in the premises; now, therefore, it is hereby
24 ORDERED, ADJUDGED, and DECREED that Plaintiff Sharbono and Defendant Universal

25 . . ey se . X TENMS -
Underwriters disclose the ‘g;&;and-eﬁemsmﬁees-suﬁeund!ﬂg{hﬂf settlement negutiatius is hereby

ORDER TO COMPEL DISCLOSUREOF (R | Gl N AL E Assoratos, pLLOTeuS

4303 Ruston Way
SETTLEMENT NEGOTIATIONS AND Tacom:sw:‘hi:;m 08402 . ]

TERMS OF PROPOSED SETTLEMENT -1- (253) 7524444 ® FAX 752-103 5 !
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granted.  Plaintiffs Sharbono and Defendants Universal and Van De Wege shall provide full

disclosure l&l«ﬁa—%ﬁg’%

DONE IN OPEN COURT this 4* day of September, 2009.

= =2

The Honorable Rosanne Buckner
Pierce County Superior Court, Dept. 6

Presented by:

= - /
BbpEBarful WSBA #15576

Attorney for Intervenor Tomyn

Approved as to Form and Content;
Notice of Presentation Waived:

Timothy Gosselin, WSBA #13730
of Attorneys for Plaintiffs Sharbono

Jacquelyn A. Beatty, WSBA#17567
of Attorneys for Defendant Universal Underwriters

Law Offices Of Ben F. Barcus
ORDER TO COMPEL DISCLOSURE OF & Associates, P.L.L.C.

SETTLEMENT NEGOTIATIONS AND 4303 Ruston Way

Tacoma, Washington 98402

TERMS OF PROPOSED SETTLEMENT -2- (253) 752-4444 ® FAX 752-1035
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October 9, 2009
Ben F. Barcus . :
LAW OFFICES OF BEN F. BARCUS & ASSOC.
4303 Ruston Way
Tacoma, WA 98402

Re:  Sharbono v. Universal Underwriters
Our File No.: MIS-2181

Ben: A
Enclosed is a copy of the settlement agreement signed by my clients yesterday.
T
Encl.
cc w/out encl: Jacquelyn Beatty

Clients

Nz R

R, -—

GOSSELIN LAW OFFICE, PLLC
1901 Jefferson Avenue * Suite 304 * Tacoma, WA 98402 = Ofhce: 253.627.0684 » Fax: 253.627.2028
Email: tim@gosselinlawoffice.com




SETTLEMENT AGREEMENT

1. The Parties to this agreement are James and Deborah Sharbono and Cassandra
(Sharbono) Bamey (hereafter THE SHARBONOS) on one hand, and the Defendants in Pierce
County Cause No. 01-2-07954-4 (hereafter UNIVERSAL) on the other. Collectively, THE
SHARBONOS and UNIVERSAL will be referred to herein as THE PARTIES. '

2. THE PARTIES make this settiement agreement with specific reference to the
agreement entitled “Settlement Agreement (Including Covenants and Assignment of Rights)>
which is attached hereto as Exhibit #1 and hereafter is referred to as THE SHARBONO/TOMYN
SETTLEMENT. THE SHARBONO/TOMYN SETTLEMENT was entered into between THE SHARBONOS,,
referred to as “Defendants” therein, and THE TOMYNS, referred to therein as the Plaintiffs. The

SHARBONO/TOMYN SETTLEMENT is dated March 30, 2001.

3. THE SHARBONO/TOMYN SETTLEMENT states in part that “the amount of insurance
Universal provides is disputed. Universal contends ... that it provides $1 million in insurance
coverage. ... Defendants contend Universal is obligated to provide at least $3 million in

insurance coverage.” It also states that “in an effort to settle all of plaintiffs’ claims against
defendants in a way that offers some protection of defendants’ assets ... and preserves the ability
to challenge any wrongful conduct by Umversal . the parties have agreed to settlement on the

following terms and conditions.”

The “Terms and Conditions” of the SHARBONO/TOMYN SETTLEMENT include the
following:

M

1. Confession of Judgment: The defendants will
comply with and take all steps needed to confess Judgment
the amount of $4,525,000. .

2. Assignment of Rights: The defendants assign to
plaintiffs all amounts awarded against or obtained from Universal

for the following:
A. The benefits payable under any liability

insurance policy in which Defendants have any interest for a
covered loss that Unijversal has breached ... .

B. The benefits payable under any liability
insurance policy which, because of an act of bad faith, Universal is
estopped to deny or deemed to have sold to Defendants.

The so-called “Assignment of Rights” under paragraphs 2.A. and 2.B. are hereinafter referred to
as “THE ASSIGNED BENEFITS.”

The SHARBONO/TOMYN SETTLEMENT further provides:

#725034 v3/ 1104107459
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Except as set forth in paragraphs 2.A., 2.B., and 2.C. above,
defendants retain unto themselves and do not assign any other
rights, claims, causes of action or awards against Universal or any
other person or entity, including but not limited to claims or
awards for bad faith, violation of Washington’s Consumer
Protection Act, misrepresentation, fraud, breach of fiduciary duty,
negligence, non-feasance, misfeasance, malfeasance, or similar

conduct.

The rights, claims, causes of action, etc., referred to in this latter paragraph, are

hereinafter referred to as “THE SHARBONOS’ RETAINED CLAIMS.” These claims are or were to
have been the subject of the trial to be held following remand of this case from the Court of

Appeals on or around September 21, 2009.

4. Pursuant to mediation, THE PARTIES have agreed to seitle THE SHARBONOS®
RETAINED CLAIMS, without impairing, releasing or affecting THE ASSIGNED BENEFITS. THE
PARTIES also intend and agree that neither this agreement in its entirety, nor any part thereof,
shall be interpreted so as to give rise to or result in a breach of THE SHARBONOS’ obligations to

THE TOMYNS under THE TOMYN SETTLEMENT.

5. In exchange for the consideration described below in paragraph 7, THE PARTIES
further agree that this agreement rightfully entitles UNIVERSAL to a full and complete release
from THE RETAINED CLAIMS, to wit: all rights, claims, causes of action or awards against
Universal that were brought, or could have been brought in the action, whether known or
unknown, in Pierce County Superior Court Cause Number, 01-2-07954-4, by the Sharbonos,
including but not lirnited to claims or awards for bad faith, violation of Washington’s Consumer
Protection Act, misrepresentation, fraud, breach of fiduciary duty, negligence, non-feasance,
musfeasance, malfeasance, or similar conduct. This release does not release any claims
supporting the award of $3.275 million under Paragraph 1. of the May 20, 2005 Judgment, which
is currently the subject of an appeal over the measure of interest due on that award. The
aforementioned claim is not included in the RETAINED CLAIMS, and therefore is not presently
released. The release extends to Universal, its employees, managers, carriers, attomeys,
affiliates, subsidiaries, successors in interest, and Len VanDeWege (individually and his marital

cammunity comprised thereof).

6. THE PARTIES expressly agree this release does not apply to the calculation and
award of pre- and post- judgment interest as respects the May 20, 2005 Judgment in this case,
that is presently on appeal in the Washington Court of Appeals, Division Two, Case Number
38425-6-11. 1t is the understanding and agreement of THE PARTIES that the issues contained in
that appeal shall continue to judicial resolution (if not settled by agreement). THE SHARBONOS
will continue to prosecute their cross-appeal of the trial court’s order allowing the Tomyns’ to
coliect post-judgment interest in this case, consistent with THE SHARBONOS’ briefing in the trial

court and their notice of cross appeal, in a good faith effort to prevail.

However, and also in consideration of the payment described in paragraph 7 below, THE
SHARBONOS promise that to the extent the cross-appeal results in the payment or award to THE

#725034 v3/ 10007459
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SHARBONOS, THE SHARBONOS shall forego the collection of same. THE PARTIES further agree
that any security posted to guarantee such payment can and shall be returned to Universal when

the decision in said appeal becomes final.

7. The CONSIDERATION to be paid by Universal for the agreement, promise, and
release provided by THE SHARBONOS as described in paragraphs S. and 6., above, is the amount
of $2,350,000 (two-million three-hundred fifty-thousand dollars) payable to James and Deborah
Sharbono and one dollar ($1.00) to Cassandra (Sharbono) Bamey.

8. In further consideration of the payments described above, THE SHARBONOS agree
to save and hold UNIVERSAL harmless and indemnify UNIVERSAL, including the payment of all
attoney’s fees and costs of suit, from all claims, known and unknown, of any and all persons
known and unknown, from any claim of damages arising out of the incident described above,
except any claims asserted by the Tomyns, their heirs, attorneys and representatives. As of the
date of this agreement, UNIVERSAL is unaware of any claims to which it does or will claim that

this hold harmless/indemnification agreement applies.

9. At the immediately succeeding Friday following receipt of UNIVERSAL’S
payment, counse} for THE SHARBONOS shall cause to be presented the original of a stipulation for
and order of dismissal with prejudice and no costs awarded as attached herecto as Exhibit #2
dismissing all THE RETAINED CLAIMS which were or could have been asserted in Pierce County
Superior Court Cause Number 01-2-07954-4 with the exception of the claims that support the
ASSIGNED BENEFITS and the potential RETAINED CLAIM being asserted on appeal regarding the
entitlement to interest under paragraph 7, which is currently pending resolution by Court of
Appeals Cause Number 38425-6-11 filed in Division Two.

10. By their signature on this agreement, THE SHARBONOS affirmatively represent that
they have no agreements with THE TOMYNS which are in addition to the settlement agreement

contained in Exhibit #1 attached hereto.

tl.  Severability. If any provision of this agreement is found to be in violation of law
or public policy, that provision shall be severed and shall not affect the enforcement of the
remaining terms provided the remaining terms are sufficient to constitute an exchange for

valuable consideration.

12.  Dispute Resolution. THE PARTIES agree that if a disagreement or dispute over the
enforcement of this agreement shall arise, that it shall be resolved by retired Judge Michael
Spearman of Judicial Dispute Resolution. His determination shall not be subject to appeal. THE
PARTIES shall bear their own attorney’s fees in such a proceeding and shall be jointly responsible
for the cost of arbitration however the prevailing party shall be entitled to an award of the cost its

arbitrator professional (JDR) fees.

13.  This Agreement contains the entire agreement between THE PARTIES. The terms
of this Agreement are contractual and not mere recitals.

#725034 v37 10007-459
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The Parties state they have carefully read the agreement, know the contents

14.
thereof, have had the advice of counsel, and sign the same as their own free and voluntary act

and deed.
Separate Execution. THE PARTIES’ separate execution of this agreement shall be

15.
deemed valid.

CAUTION - READ BEFORE SIGNING

Dated this 8 >day of (Ockradgn_ . 2009,

; James Sharbono

STATE OF WASHINGTON )

'SS.

Countyof _ K/¥ez )

On this date appeared before me James Sharbono, to me known to be the individual who
signed the above and foregoing release and hold harmless agreement and who declared to me

that he signed the same as his free and voluntary act and deed for the uses and purposes therein

mentioned. _
Dated this_#&~ dayof _(pzaf.. , 2009.

[Printed Name]

NOTARY PUBLIC in and for the State of
Washington residing at: Qe 774,
My Commission Expires: Qg ZZ%Z_Z_QI 2 SNy
SN Ec
pﬁ“' . @/ ’,,

(oY)

-
-
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STATE OF WASHINGTON )

'sS.
County of _ K/NG )
On this date appeared before me Deborah Sharbono, to 'me known to be the individual
who signed the above and foregoing release and hold harmless agreement and who declared to
me that he signed the same as his free and voluntary act and deed for the uses and purposes

therein mentioned.

Dated this @ day of _feShe. , 2009.

[Printed Name)]_ S fnae €. Lrcharsl
NOTARY PUBLIC in and for the State of
Washington residing at:___ S e /772

My Commission Expires: dﬁlaa 2oz

= [}
e 2
£ 2
Z 8™ %'Gé
? m§ Y. H é
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%, 29-12,5,0 =
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STATE OF WASHINGTON )

SS.
County of K/t )
.5:_':5_?;
¢ and héld harmless agreement and who

On this date appeared before me Cassandra
individual who signed the above and foregoing releas
declared to me that he signed the same as his free and voluntary act and deed for the uses and

purposes therein mentioned.
, 2009.

Dated this_5¥# dayof . ckZfee.
a

c.

{Printed Name]_ /L fyme Lchard
NOTARY PUBLIC in and for the State of
Washington residing at:__ {0,277

My Commission Expires: 2421 [2os2-

I
- n
)

7

1
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UNIVERSAL UNDERWRITERS INSURANCE COMPANY

By:

(name), (position)

STATE OF KANSAS )
ss.
County of )

On this date appeared before me , to me known to be the individual who
signed the above and foregoing release and hold harmless agreement and who declared to me
that he signed the same as his free and voluntary act and deed for the uses and purposes therein

mentioned.
Dated this day of , 2009.

[Printed Name] _
NOTARY PUBLIC in and for the State of

Kansas residing at:
My Commission Expires:

#725034 v3/ 10007459
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

JAMES and DEBORAH SHARBONO,
individually and the marital community
composcd thereof, CASSANDRA
SHARBONO,

Plaintiffs,
VS.

UNIVERSAL UNDERWRITERS
INSURANCE COMPANY, a forcign
insurer; LEN VAN DE WEGE and “JANE
DOE” VAN DE WEGE, husband and wife
and the marital community composed
thercof,

Defendants.

This matter having come on before the undersigned judge of the above enlitled':“court on
October 16, 2009 at 11:00 AM pursuant to the terms of a “Temporary Restraining Order and Order
to Show Cause” requested by the Interveners in this action and entered on October 13, 2009, and the
court having considered the files and records herein, Interveners’ Ex Parte Motion for A Temporary
Restraining Order and an Order to Show Cause, the Affidavit of Ben F. Barcus in support thereof,
Universal Underwriters® Written Response to Affidavit of Ben F. Barcus, having heard testimony

from Plaintiffs’ counsel, Timothy R. Gosselin, and considered the exhibits submitted in support

5£17 11/9/2889 ﬂ 19158

The Honorable Rosanne Buckner

NO. 01-2-07954-4

ORDER QUASHING TEMPORARY
RESTRAINING ORDER, DENYING
PRELIMINARY INJUNCTION'A
DENYING ORDER OF G

ORIG]

RDER QUASHING TEMPORARY RESTRAINING "
RDER, DENYING PRELIMINARY INJUNCTION GOSSE%&#&KQE !;LC}E’ PLLC
ND DENYING ORDER OF CONTEMPT  Page - | TACOMA, WASHINGTON 98402

OFFICE: 253.627.0684 FacsiMiLE: 253.627 2028




thereof, and having heard argument of counsel, the court hereby finds as follows:

1. That the registry of this court prescntly hold sums sufficient to compensate Interveners
for amounts to which they may be entitled under the settlement agrecment between them and the
plaintiffs. As aresult, the interveners will not be immediately or irreparably harmed if the plaintiffs

r. are not enjoined from dissipating the funds obtained by them in their settlement with defendants, or

if those funds are not deposited to the registry of the court;

Lﬂ Based upon these findings of fact, the Court makes the following conclusions of law;
1. Interveners are not entitled to a preliminary injunction enjoining plaintiffs from dissipating
the funds obtained by them in their settlement with dcfendants, or ordering plaintiffs to deposit those

funds to the registry of the court;

2—~Fhe-plaintiffs;thelratiorneys and representatives, and the defendants; theirattorneys-and

Based upon these conclusions of law, it is now, hereby

ORDERED, ADJUDGED AND DECREED, that the “Temporary Restraining Order and
Order to Show Cause™ requested by the Interveners in this action and cntered on October 13,2009,
be and hereby is quashed,; it is further

ORDERED, ADJUDGED AND DECREED, that Interveners’ request for a preliminary
injunction enjoining plaintiffs from dissipating the funds obtained by them in their settlement with
defendants, and ordering plaintiffs to deposit those funds to the registry of the court, be, and the same

hereby is, denied; and it is further

contempt-against-plaintiffs;-theirattorfeys and representatives, and the defendants, their aftoMmeys—

RDER QUASHING TEMPORARY RESTRAINING FICE
'ERDER, DENYING PRELIMINARY INJUNCTION GOSSEI,‘,{,HHLF‘&X“?UE EUI,SE’ PLLC

AND DENYING ORDER OF CONTEMPT  Page -2 TACOMA, WASHINGTON 98402
OFFICE: 253.627.0684 FACSIMILE: 253.627.2028
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and -representatives;—for-violatingthiscourt’s—orders of-October—3;2008, Jare 12,2009, amd

ORDERED, ADJUDGED AND DECREED that the court will consider whether to award
the amount of the bond posted for the temporary restraining order and additional or other amounts
10 the plaintiffs, defendants, their attorneys and representatives in a separate hearing upon motion

brought by one or more of them.

' Dated this__day of Oef66&:, 2009.

HGﬁO%BLE ROSANNE BUCKNER

Prescnted by:
GOSSELIN LAW OFEEICE, PLLC

T Y R. HOSSELIN, WSB #13730
rnexs for Plaintiffs

Copy received; Approvedastoform——
KARR TUTTLE CAMPBELL

LAW OFFICES OF BEN F. BARCUS

stﬁ [5817
BEN F"BARCUS, WSB # 15576

Attorney for Interveners

RDER QUASHING TEMPORARY RESTRAINING F
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OFFICE: 253.627 0684 FACSIMILE: 253.627.2028
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