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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Whether substantial evidence supported the courts findings
of fact (re: CrR 3.6), nos. 1 and 147
2. Whether the officers properly searched a backpack found

with the defendant incident to his arrest?

B. STATEMENT OF THE CASE.

1. Procedure

On June 2, 2010, based on an incident that occurred on June 4,
2010 charged the defendant with: Count I, identity theft in the second
degree; Count 11, identity theft in the second degree; Count III, unlawful
possession of payment instruments; and Count IV, possessing stolen
property in the second degree. CP 1-3.

On June 29, 2010 the State filed an amended information adding
20 additional counts of identity theft and possessing stolen property. CP
7-17.

The defendant filed a motion to suppress evidence, as well as a
supplemental motion to suppress in which he claimed that the officers had
no authority to search a backpack that was found where he was hiding.

CP 21-27. The defendant later filed a supplemental motion to suppress
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evidence in which he further elaborated his arguments that the evidence
from the backpack should be suppressed, including making arguments
based on Arizona v. Gant. CP 41-48; Arizona v. Gant 556 U.S. 332,129
S. Ct. 1710, 173 L. Ed. 2d 485 (2009). The State filed a response. CP 51-
54. The court held the search of the backpack was lawful and admitted the
evidence. CP 68-71.

The parties entered into an agreement in which the defendant
waived his right to a jury trial, and agreed to stipulated facts that the court
would use to determine whether the defendant was guilty of the crimes
charged. CP 55-63; [Memorandum of Journal Entry filed 02-07-11]. The
court found the defendant guilty. CP 76-80.

On March 25, 2011 the court sentenced the defendant to an
exceptional sentence above the standard range based on an offender score
of 29 on each count for a total sentence of 86 months. CP 84-100; 124-
126.

A notice of appeal was timely filed on March 30, 2011.

2. Facts
Because this was a stipulated facts bench trial, the following facts
are taken from the Agreement Relating to Stipulated Facts Trial. CP 55-

63.
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Tacoma Police Department officers Bret Beall and Eric Barry were
dispatched to the residence of Sunshine McDuffie on June 4, 2010, just a
few minute past midnight. The nature of the dispatch was a domestic
violence/unwanted person call. The two officers were working as a two
man unit. The officers were advised by their dispatch that Sunshine
McDuftie reported that her ex-husband, defendant Michael Ellison, had
arrived on foot and was on her back patio and refusing to leave. McDuffie
provided a description of Ellison as being a white male wearing a red
jacket and jeans. The residence where the officers were dispatched was
located at 3608 South Madison Street in Tacoma, Pierce County,
Washington.

When the officers arrived at McDuffie’s residence they both
initially checked the backyard of the residence, but did not see anyone in
the backyard. Officer Beal moved towards the front yard to contact
McDuffie while Officer Barry continued to check the back patio area.
Officer Barry observed a blanket covering several items on the back patio.
He looked under the blanket and saw the defendant’s legs. He also saw a
blue backpack in between the defendant’s legs. Officer Barry identified
himself to the defendant and told him to come out. The defendant refused.
The officer pulled the blanket off the defendant and ordered him to show

his hands.
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Officer Beal heard Officer Barry giving these verbal commands
and ran to the back patio area. He observed the defendant sitting in a chair
that had earlier been covered by a blanket. That blanket was on the
ground when Officer Beal arrived. The defendant was ordered to his
stomach and Officer Beal placed him into handcuffs. Officer Beal asked
the defendant why he was hiding. The defendant stated that he was not
hiding, but was just trying to stay warm. Officer Beal then asked him why
he was still at the residence when he had been asked to leave. The
defendant shrugged his shoulders.

At about this time the officers were advised by LESA records that
the defendant had several outstanding warrants that had been confirmed.
Those warrants were from DOC, Tacoma Municipal Court, and Lakewood
Municipal Court. The defendant was arrested on those outstanding
warrants. During a search of the defendant’s person incident to arrest, the
officers located a Samsung cell phone and a Verizon cell phone. Both
appeared to be working, but when asked why he had both, the defendant
said that only one of them worked. Officer Beal then advised the
defendant of his Miranda warnings from his department issued Miranda
form. The defendant stated that he understood his rights and said he
would answer questions. Officer Beal asked the defendant about the blue

backpack that Officer Barry had seen between the defendant’s legs while
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he was seated in the chair. Officer Beal asked the defendant if the
backpack was his. Both officers heard the defendant state that it was his
backpack. Officer Beal then asked the defendant if anything else on the
patio was his, and he stated, “No.”

Officer Beal then searched the defendant’s backpack. This
occurred shortly after the defendant’s arrest, and on the patio in the
presence of the defendant. In the front pouch of the pack the officer
located two more cell phones, an [Pod, a memory stick, and a digital
camera. The officer asked the defendant why he had so many cell phones
and other electronic items and the defendant replied that a friend had given
them to him to get rid of. The officer asked the defendant if they were
stolen, and he shrugged his shoulders and said “A friend gave them to
me.” Officer Beal asked the defendant how he planned on getting rid of
the items and he shrugged his shoulders again.

The officer then found two prescription bottles with the labels
ripped off that contained an assortment of pills. Officer Beal asked the
defendant if the pills were his, and he replied, “No, that’s not my
backpack.” The officer pointed out that the defendant already said that the
backpack was his and the defendant replied, “No I didn’t.” The backpack
also contained a baggie containing hypodermic needles, more pills, a

scale, and baggies. The defendant denied that the items were his.
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In the large pouch of the backpack the officer located a large
plastic bag that contained numerous financial documents and personal
checks. The following items were documented by Officer Beal and
Detective Kim Sheskey as being in the backpack. Also documented below
is the information obtained by the officers from each of the victims they
were able to contact following the defendant’s arrest:

D There were check books and checks in the names of Karen
Richardson, Zoe Allen, Anna Young, and Serghei Ceban. Officer Barry
contacted Karen Richardson that night. Ms. Richardson reported her
checks were stolen during a burglary two weeks earlier. Detective
Sheskey later contacted Zoe Allen, Anna Young, and Serghei Ceban. Zoe
Allen reported that she had placed her outgoing bills containing check
payments into the community mailbox and stated that there were still three
other checks missing from her mail. Serghei Ceban similarly reported that
he had placed check in the outgoing mail in a community mailbox. Anna
Young and Serghei Ceban both resided at that time at the Fairway Height
Apartments. When Michael Ellison was booked into Pierce County Jail, he
provided a home address at the Fairway Height apartment complex.
Richardson, Young, and Ceban all confirmed that they did not know the

defendant;
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2) There was a Verizon wireless customer receipt in the name
of Bo Bounthysavath at 6237 Lakewood Dr, Apt. 219A in University
Place. The order was for a Verizon Wireless Razzle Digital cellular
telephone dated 04/17/2010. There is no apartment 219A at 6237
Lakewood Dr. The address of 6237 Lakewood Dr, Apt. 219 in University
Place corresponds with the address provided by Michael Ellison during his
arrest. Detective Sheskey contacted Bo Bounthysavath. (The full first
name for Bounthysavath is Bounma). Bounthysavath related he has been
dealing with the theft of his identity since his name and social security
information was among the items stolen during a vehicle prowl at Wells
Fargo at 5245 Pacific Avenue under Tacoma case #100480927. Bounma
Bounthysavath related there have been unauthorized accounts established
with Verizon and Sprint. Bounma Bounthysavath’s correct address is in
East Tacoma and not at the Fairway Height Apartments. Bounma
Bounthysavath does not know Michael Ellison.

3) There was a Bank of America loan document addressed to
Aaron Souriyo. The Bank of America loan document included account
numbers for Aaron Souriyo. There was a Department of Homeland
Security Notice of Action document addressed to Sommy Souriyo.

4) There were birth certificates for Jacob Vestal, Jordyn

Vestal, Marjorie Morevac, and Mavis Morevac. There were Social
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Security Administration documents with the social security numbers for
Jacob Vestal and Jordyn Vestal. There was also a medical record
containing the date of birth and social security number for Michelle
Vestal. Detective Sheskey contacted Michelle Vestal and she related the
documents were in a locked box which was stolen during a burglary in
March 2010 under Federal Way Police case #P10003303. Jacob Vestal
and Jordyn Vestal are the children of Michelle Vestal. Marjorie Morevac
is the mother of Michelle Vestal. The birth certificates for the Morevacs
as well as the Vestal documents had been stored inside the stolen locked
box.

5) There were printouts of email documents addressed to Michael
Ellison at heavenbound1277mae@yahoo.com from “Rebecca” at
bbbexter@gmail.com. The email chain indicated that “Rebecca” received
an email from “Alex Impala™ at impalaalex@gmail.com. The email from
“Alex Impala” offered tips on how to effectively interpret and obtain Bank
of America credit card numbers and use them with Verizon. “Alex
Impala™ also provided bank account numbers belonging to various people,
with addresses and names in the email. “Rebecca” sent this email to
Michael Ellison as well as a listing of credit card numbers, names,
addresses and telephone numbers. Detective Sheskey determined that

“Rebecca” is Rebecca Nutu and “Alex Impala” is Alexander Gibson. Also
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included in the email printouts was an email from “Rebecca” to the
defendant that was dated 4/3/10. The email stated, “hey! How you been! I
graduated drug court last week. Can you get me any pain killers?” There
is a response from Michael Ellison dated 4/5/10 that states in part as
follows: “what up yo! Long time no talk. Congratulations on ur
graduation!!! Yes I can get pain killers but what kind r u looking 4?7 U can
e-mail me back or call me @253-208-8332. do you still got action on
numbers? I need some badly. Bianca got sentenced to 22 months. She is at
purdy’s mission creek now ....”

6) There were credit card account numbers discovered in the
names of Johnny Graham, Bonnie McCartney, Eddie Washington, Marnie
Sheeran, Rosanne Tipton, and William Dippolito. Detective Sheskey
contacted each of them and learned the following: Johnny Graham and his
wife Freida Graham reported that the credit card number belonged to
Frieda’s account which was closed in September 2009 due to suspicious
activity. Freida Graham recalled the credit card number was fraudulently
used at a Wal-Mart. Bonnie McCartney related her credit card number
had been compromised in June 2009. There were purchases made at Rite
Aid and Barnes and Noble. Bonnie McCartney recalled the credit card

was tested at the Bed, Bath, and Beyond in Lakewood. Eddie Washington

related the credit card number had been compromised sometime last May
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or June of 2009. Eddie Washington recalled the credit card number was
tested in California and was cancelled by the bank. Marnie Sheeran
related her credit card was compromised in September and October 2009.
Marnie Sheeran indicated there were fraudulent transactions with Verizon
Wireless, Bed, Bath, and Beyond, and Safeway. Marnie Sheeran further
related Bank of America reissued new credit cards that were continuously
compromised. Marnie Sheeran eventually closed the Bank of America
accounts all together in November 2009. Rosanne Tipton related that her
Bank of America credit card account was compromised in the fall of 2009
under Tacoma Police Case #093210409. The fraudulent transactions were
made to Verizon. Bank of America reissued a new credit card but the
fraudulent transactions occurred again. William Dippolito related he did
not recognize the credit card number but the address and the telephone
number were correct. William Dippolito also did not recall if there were
any suspicious circumstances involving his American Express credit
cards.

7) Also in the backpack was a copy of a warrant with the
defendant’s name on it, and a card that was sent to Ellison from his
girlfriend. Officer Beal asked the defendant why the pack contained
things with his name on it if the pack was not his. He stated, “I don’t

know.”
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In addition to the items found in the backpack the officers located a
metal tin that contained approximately 30 keys, some of which were house
keys and some for vehicles. Some of the keys appeared to have been
shaved. There were also two laptop computers on the ground near the
backpack. Officer Beal contacted Sunshine McDuffie after the defendant
was secured in the patrol car. McDuffie stated that the blue backpack, the
metal tin that contained the 30 keys and two laptop computers all belonged

to the defendant.

C. ARGUMENT.
1. SUBSTANTIAL EVIDENCE SUPPORTED THE
TRIAL COURT’S FINDINGS OF FACT (RE: CrR
3.6) NOS. 1 AND 14,

An appellate court reviews only those findings to which error has
been assigned; unchallenged findings of fact are verities upon appeal.
State v. Hill, 123 Wn.2d 641, 644, 647, 870 P.2d 313 (1994). Asto
challenged factual findings, the court reviews the record to see if there is
substantial evidence to support the challenged facts; if there is, then those
findings are also binding upon the appellate court. Hill, 123 Wn.2d at
644. Substantial evidence exists when there is a sufficient quantity of

evidence to persuade a fair-minded, rational person of the truth of the

finding. Hill, at 644. Credibility determinations are for the trier of fact
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and are not subject to appellate review. State v. Camarillo, 115 Wn.2d 60,
71,794 P.2d 850 (1990).

In Henderson Homes, Inc v. City of Bothell, 124 Wn.2d 240, 877
P.2d 176 (1994), the Supreme Court was faced with an appellant who
assigned error to the findings of fact but did not argue how the findings
were not supported by substantial evidence; made no cites to the record to
support its assignments; and cited no authority. The court held that under
these circumstances the assignments of error to the findings were without
legal consequence and that the findings must be taken as verities.

It is elementary that the lack of argument, lack of citation to

the record, and lack of any authorities preclude

consideration of those assignments. The findings are

verities.

Henderson, 124 Wn.2d at 244; see also State v. Jacobson, 92 Wn. App.

958, 964 n.1, 965 P.2d 1140 (1998).

a. Substantial Evidence Supported CrR 3.6
Finding No. 1,

The defense claims that substantial evidence did not support the
court’s finding no. 1. Br. App. 6-7. Finding no. 1 states:

1) On June 4, 2010, just after midnight, Tacoma Police
Department officers Bret Beal and Eric Barry were
dispatched to the residence of Sunshine McDuffie
regarding a domestic violence/unwanted person call.
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The testimony at the trial was that the nature of the dispatch was
that a female caller reported that her ex-husband/estranged boyfriend was
at her address on South Madison, knocking on the door and refusing to
leave. TRP 9, In. 24 to p. 10, In. 7. Officers learned that Ellison was the
boyfriend and when they ran his name for warrants they may have found
warrants for domestic violence. IRP 11, In. 13-15; I RP 38, In. 6-7.
Officer Beal stated Ellison had a warrant for DV assault. TRP 43, In. 1.
When asked why he had concerns about officer safety, Officer Beall
stated:

Well, because of the nature of the call: A domestic
relationship between them. He was refusing to leave...

IRP 43, In. 14-15.

The classification of “domestic violence” applies to trespass in the
second degree when committed by a family or household member, which
is defined as including former spouses and persons who have had a dating
relationship. Under RCW 10.99.020(3), (5)(k), and RCW 26.50.010(2).
Trespass in the second degree occurs when a person knowingly enters or
remains unlawfully in or upon the premises of another. RCW
9A.52.080(1).

Substantial evidence supported the court’s finding no. 1 that the
officers were dispatched regarding a “domestic violence/unwanted person

call.
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b. Substantial Evidence Supported the Courts
Finding (CrR 3.6) no. 14

The defense claims that substantial evidence did not support the
court’s finding no. 14. Br. App. 7-8. Finding no. 14 states:

1) At the time of his arrest, the defendant was in possession and
control of the blue backpack and all the contents therein and the pack was
within the defendant’s reasonable reach.

The backpack at issue here was found between defendant’s feet
where the defendant was sitting and hiding from police. See I RP 14, In.
2-9. After being ordered to the ground several times, he got off the chair,
then was on the ground, and was placed into handcuffs. I RP 42, In. 5-7.
Ellison then provided his name and date of birth and officers confirmed
that he in fact had warrants. I RP 42, In. 12-16. Once officers confirmed
the existence of the warrants, Ellison was placed under arrest. [ RP 43, In.
3-5. Approximately one to five minutes elapsed between when the
officers placed Ellison under arrest and advised him of his rights and then
searched the pack. I RP 21, In. 1-6; p. 54, In. 11-14. Ellison was still
present while the officers searched his pack. I RP 21, In. 5-7; p. 54, In. 15-
17.

From these facts, the court could reasonably infer that at the time of
his arrest the defendant was in possession and control of the backpack so

that substantial evidence supports the court’s finding (CrR 3.6) no. 14,

-14 - brief_Ellison.doc



Because both the court’s findings are supported by substantial
evidence, they should be affirmed.
2. INCIDENT TO THE DEFENDANT’S ARREST,

THE OFFICERS PROPERLY SEARCHED THE
BACKPACK FOUND WITH HIM.

The court should be aware that the Washington Supreme Court is
currently considering whether the “evidence of the crime of arrest”
exception for warrantless searches incident to arrest applies in
Washington. State v. Snapp, No. 84223-0. Snapp is a consolidated case
that was extensively briefed (including by Amici) and argued May 19,
2011. Additionally, on November 21, 2011 the Supreme Court accepted
review of State v. Byrd, No. 86399-7.

a. It Is Well Established That Incident To A

Suspect’s Lawful Arrest Officers Mav Search
{tems And Containers Found With The

Suspect.

That an officer may search a suspect incident to a lawful arrest has
long been the established law in Washington. See State v. Britton, 137
Wash. 360, 361-65, 242 P. 377 (1926); State v. Gramps, 146 Wash. 509,
263 P. 951 (1928). Indeed, it was so well established in even these earliest
cases that refer to it as “search incident to arrest,” that the court in Gramps
took the doctrine for granted, merely noting that the search incident to

arrest was entirely justified under the repeated holdings of the court,
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without citing to any prior authority. See Gramps, 146 Wash. 509, 512,
263 P. 951 (1928).

This rule continues to be applied by the courts of Washington. See
State v. Olson, 164 Wn. App. 187, 262 P.3d 828 (2011); State v. Ortega,
159 Wn. App. 889, 894, 248 P.3d 1062 (2011).

It has also been long established that the search of a person
incident to arrest includes those items that are immediately associated with
the person, such as backpacks, wallets, purses, etc. See, e.g., State v.
Smith, 119 Wn.2d 675, 835 P.2d 1025(1992) (search of fanny pack
defendant was wearing); State v. Fladebo, 113 Wn.2d 388, 779 P.2d 707
(1989) (search of purse); State v. Johnson, 155 Wn. App. 270, 229 P.2d
824, review denied, 170 Wn.2d 1006 (2010) (purse that driver removed
from vehicle and was holding at time of arrest)).

Under both the Washington and United States Constitutions a
warrant is ordinarily required before officers may conduct a search of a
person or place. State v. Smith, 165 Wn.2d 511, 517, 199 P.3d 386
(2009). However, there are a significant number of narrowly drawn
exceptions to the requirement of a warrant. See Smith, 165 Wn.2d at 511.

One such exception is a search incident to arrest. However, the
courts have recognized that Article I § 7 provides greater protection than

the Fourth Amendment. State v. O’Neill, 148 Wn.2d 564, 584, 62 P.3d
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489 (2003). Prior Washington cases have held that the search incident to
arrest exception is narrower under Article I § 7 than the Fourth
Amendment. See O’Neill, 148 Wn.2d at 584 (citing Fladebo, 113 Wn.2d
388).

However, those cases were limited to searches of vehicles incident
to arrest. While that area of the law under both the state and federal
constitutions has undergone substantial changes, differences appear to
persist at least as to the search of a vehicle incident to arrest, although
those differences may not be the same as what was identified by earlier
caselaw. See, e.g., Arizona v. Gant and its Washington progeny. Arizona
v. Gant 556 U.S. 332, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009); State v.
Patton, 167 Wn.2d 379, 219 P.3d 651 (2009); State v. Buelna Valdez, 167
Wn.2d 761, 224 P.3d 751 (2009); State v. Afana, 169 Wn.2d 169, 233
P.3d 879 (2010). This case does not involve the search of a vehicle
incident to arrest, however the possible changes wrought by Gant are
discussed in the following section.

It is well established under Washington case law that incident to a
lawful arrest officers may search those items that are “immediately
associated with the person.” State v. Johnson, 155 Wn. App. 270, 229
P.3d 824 (2010). Nonetheless, in a split published opinion, at least one

panel of the court of appeals has disagreed with this standard and has
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claimed to have abrogated it. State v. Byrd, 162 Wn. App. 612, 616, 258
P.3d 686 (2011) (holding that an officer may not without a warrant, search
an object that the arrestee cannot reach at the time of the search).
However, the court of appeals has no authority to overrule State v. Smith
which was issued by the Court of Appeals and remains the controlling law
on this issue. Smith, 165 Wn.2d 511.

Notwithstanding the opinion in Byrd, where the backpack at issue
here was found between defendant’s feet where the defendant was sitting
and hiding from police, the search of the backpack here falls well within

established Washington law. See I RP 14, In. 2-9.

b. The Changes Wrought By Arizona v. Gant

Do Not Support A Change In The Existing
Washington Case Law.

The defense argument is premised upon the changes wrought by
Arizona v. Gant, following which, the Washington Supreme Court has
adopted language that could be construed to limit any search incident to
arrest (and not just the search of a vehicle) only to those areas a defendant
can readily access to pose a threat to officer safety, or to destroy evidence.
See State v. Patton, the defense argument is that by extension, once a
defendant has been handcuffed and secured in a patrol car, officers may no
longer conduct a search of items that were “immediately associated with

the person,” before arrest, but no longer are after arrest.
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One term after the U.S. Supreme Court issued its opinion in Terry
v. Ohio, it issued its opinion in Chimel v. California, 395 U.S. 752, 89 S.
Ct. 2034, 23 L. Ed. 2d 685 (1969). In Chimel, the court held that incident
to the arrest of a suspect, the Fourth Amendment permitted police officers
to conduct a warrantless search of the area under a suspect’s immediate
control into which a suspect might reach to either grab a weapon or to
conceal or destroy evidence. Chimel, 395 U.S. at 763-766.

The court in Chimel noted that its holding was:

Entirely consistent with the recognized principle that,
assuming the existence of probable cause, automobiles and
other vehicles may be searched without warrants “where it
is not practicable to secure a warrant because the vehicle
can be quickly moved out of the locality or jurisdiction in
which the warrant must be sought.

Chimel, 395 U.S. at 764, n. 9 (quoting Carroll v. United States, 267
U.S. 132, 153, 45 S. Ct. 280, 69 L. Ed. 543 (1925)) and citing Brinegar v.
United States, 338 U.S. 160, 69 S. Ct. 1302, 93 L.. Ed. 1879 (1949).

In New York v. Belton, the court held that where a police officer
has made a lawful custodial arrest of the occupant of a vehicle, the officer
may undertake a search of the passenger compartment without violating
the Fourth Amendment as a contemporaneous incident of arrest. See
Thornton v. United States, 541 U.S 651,617, 124 S. Ct. 2127, 158 L. Ed.
2d 905 (2004) (citing New York v. Belton, 453 U.S. 454, 101 S. Ct. 2860,
69 L. Ed. 2d 768 (1981)).
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In Thornton v. United States, the court interpreted Belton broadly
and held that where an arrestee is a recent occupant of a vehicle, officers
may search the vehicle incident to the arrest. Thornton, 541 U.S. at 623-
24. The court based this standard in part on “[t]he need for a clear rule,
readily understood by police officers and not depending upon differing
estimates of what items were or were not within reach of an arrestee at any
particular moment...” Thornton, 541 U.S. at 622-23.

However, significantly in Thornton, Justice Scalia issued a
concurring opinion in which he argued that the court’s opinion in
Thornton stretched the doctrine of search incident to arrest beyond the
breaking point. Thornton, 541 U.S. at 625 (Scalia concurring). In his
concurrence, Justice Scalia argued that where in practice the vehicles are
not searched until after arrestees are detained in handcuffs and placed in
the back of a patrol car, there is no meaningful risk of the arrestee
accessing the passenger compartment of the vehicle to obtain a weapon (or
destroy evidence). Thornton, 541 U.S. at 625-28 (Scalia [dissenting]).
Justice Scalia instead argued that the search incident to arrest should be
more correctly justified based upon a general interest in gathering
evidence relevant to the crime for which the suspect had been arrested.
Thornton, 541 U.S. at 629 (Scalia [dissenting]).

Of particular relevance here is that the majority in Thornton

rejected the argument Justice Scalia made in his concurrence.

-20 - brief_Eflison.doc



Moreover, where the appellant argues that this court should hold
the search unlawful were it served neither of the underlying reasons for a
search incident to arrest, that argument is directly contrary to the Supreme
Court’s holding in Robinson, where the court expressly stated that the
courts do not look to see whether the purposes of search incident to arrest
are served. Robinson, 414 U.S. at 235 (holding that the courts do not look
to whether the search supported one of the underlying reasons of officer
safety or preservation of evidence).

Further, in Knowles v. Iowa, the court emphasized that, “[TThe
danger to the police officer flows from the fact of the arrest, and its
attendant proximity, stress, and uncertainty, and not from the grounds for
arrest.” Knowles v. Iowa, 525 U.S. 113, 116, 119 S. Ct. 484, 142 L. Ed.
2d 492 (1998) (quoting United States v. Robinson, 414 U.S. 218,234, n.
5,94 S. Ct. 467, 38 L. Ed. 2d 427 (1973)). To the extent the appellant
argues that the fact that Gibson was arrested on a warrant for an unknown
charge means that there could be no basis for the officer to have a safety
concern; that argument would be contrary to the Supreme Court’s holding
in Knowles.

Ultimately, in Thornton, the United States Supreme Court held that
where a person was a recent occupant in immediate control of the car at
the time of arrest, the officer is entitled to conduct a search incident to

arrest.

-21- brief_Ellison.doc



In 2009 the United States Supreme Court issued its opinion in
Arizona v. Gant, [--- U.S. ---],29 S. Ct. 1710, 173 L. Ed. 2d 485 (2009)
which significantly limited what had widely been considered to be the
established law with regard to the ability of officers to conduct a
warrantless search of a vehicle incident to the arrest of an occupant. The
Gant opinion did two things. First it limited the ability to conduct search
of a vehicle incident to arrest under the emergency exceptions for officer
safety or to prevent the destruction of evidence where the occupant of the
vehicle was handcuffed and locked in the back of a patrol car. Second, it
added what it referred to as a new exception to the warrant requirement
that permitted officers to search the vehicle for evidence of the crime of
arrest. The standard adopted by the Supreme Court in Gant was more
restrictive of vehicle searches than the Washington Supreme Court had
been under Article I § 7.

The Washington Supreme Court first considered the affect of Gant

on Washington law in State v. Patfon, 167 Wn.2d 379, 219 P.3d 651
(2009). Rather than following stare decisis and accepting that the Fourth
Amendment provided greater protection that article I § 7, the Washington
Supreme court undertook an independent analysis of the search of a
vehicle incident to the arrest of an occupant under Article [ § 7 in light of
Gant. The court in Patton then abandoned what had been the established
precedent in Washington and returned to the standard set forth in an earlier

Washington case, State v. Ringer, 100 Wn.2d 686, 674 P.2d 1240 (1984).
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In Ringer, the court stated the following:

Based on our understanding of Const. art. 1, § 7, we
conclude that, when a lawful arrest is made, the arresting
officer may search the person arrested and the area within
his immediate control. See State v. Michaels, supra, A
warrantless search in this situation is permissible only to
remove any weapons the arrestee might seek to use in order
to resist arrest or effect an escape and to avoid destruction
of evidence by the arrestee of the crime for which he or she

is arrested.

This language was picked up in Patfon and its progeny.

Today we hold that the search of a vehicle incident to the
arrest of a recent occupant is unlawful absent a reasonable
basis to believe that the arrestee poses a safety risk or that

the vehicle contains evidence of the crime of arrest that

could be concealed or destroyed, and that these concerns

exist at the time of the search.

Patton, 167 Wn.2d at 395. See also State v. Buelna Valdez, 167

Wn.2d 761, 779, 224 P.3d 751 (2009) (“There was no showing that a

delay to obtain a warrant would have endangered officers or resulted in

evidence related to the crime of arrest being concealed or destroyed.™);

State v. Afana, 169 Wn.2d 169, 177, 233 P.3d 879 (2010).

Unfortunately, much of the analysis in Ringer is flawed where its

use of many of the earlier cases is not accurate. Rather than review all

those problems here, it is sufficient to refer to Justice Durham’s

concurring split opinion in Stafe v. Stroud, which gives an accurate review

of how the court in Ringer misapplied many of the cases it relied upon and

thereby adopted a flawed legal analysis. See State v. Stroud, 106 Wn.2d
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144, 155-59, 720 P.2d 436 (1986) (Durham, J. concurring in the result).
Not discussed by Justice Durham, (because the issue was not properly
before the court) but particularly relevant in this case is the fact that court
in Ringer conflates the exception permitting a warrantless search incident
to arrest for evidence of the crime of arrest with the exigent circumstance
exceptions to the warrant requirement to protect officer safety and prevent
the destruction of evidence.

The issue in this case is the direct result of that erroneous
conflation of the two exceptions in Ringer. The result of that conflation is
that the language from Ringer improperly imposes a higher and improper
standard on the State than exists under either exception alone.

It is the State’s position that the “evidence of the crime of arrest”
exception is a separate exception that independently authorizes the search
of the backpack.

A thorough analysis of the jurisprudential origins and
underpinnings of the search incident to arrest rule are reviewed in detail in
LaFave, Wayne, R, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH
AMENDMENT, 4" ed., ¢. 1994, 2011 § 5.2(b)ff, §5.5(a)ff. For the sake of
expedience, that discussion is not repeated here, although copies of the
sections (including the pocket parts) are attached for the convenience of
the court and opposing counsel.

The central issue of the analysis of LaFave as cited above, at least as

it pertains to this case is that it was possible to infer from the ruling in
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Chimel that once a suspect is handcuffed and access to a container has
been removed the search incident to arrest is no longer justified because
the container is no longer within the arrestee’s immediate control. See
LaFave, § 5.5(a) (citing Chimel 395 U.S. 752. Notwithstanding this
possible inference from the opinion in Chimel, the pre-Chadwick cases
routinely allowed the search of a container after the defendant was safely
detained. LaFave, § 5.5(a), p. 211-213 (citing United States v. Chadwick,
433 U.S8. 1,97 S. Ct. 2476, 53 L. Ed. 2d 538 (1977), overturned by
California v. Acevedo, 500 U.S. 565,579, 111 S. Ct. 1982, 114 L. Ed. 2d
619 (1991)). Indeed, as cited in section a. above, early Washington cases
also did not prohibit such searches after the defendant was under arrest.

By way of further argument, the State would simply note that a
number of practical considerations with containers “immediately
associated with the person” justify their continued search incident to
arrest, even where a defendant is detained in handcuffs and removed from
the item.

The court in Acevedo recognized that at one level car is also a
container. See Acevedo, 500 U.S. at 580. However, a vehicle is a
container with unique properties, on the one hand because it is easily
mobile if driven, and on the other hand because it is easily secured (by
being locked), resistant to the weather and elements, and large and

therefore easily located.
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Containers intimately associated with the person, such as
backpacks, purses, fanny packs, etc., are generally not secure, not safe
from the elements, and being relatively small are not easily located. They
can be easily mobile if placed into a vehicle.

This raises a number of issues with regard to bag-like containers,
including purses and backpacks. As was the case here, they are often
located on private property belonging to a third party. Thus, there may not
be a reasonable option for the officer to leave the bag where it was found.
That is especially so where, as here, the defendant was violating a no
contact order, so that it should not remain on the other parties premises.
Nor under community care taking standards should an officer without
inventorying the contents leave it where children or other persons could
end up accessing it. It is not uncommon for backpacks found on arrestees
to contain firearms, explosives (pipe bombs or otherwise), or contraband,
such as controlled substances, or toxic items (from a meth lab or
otherwise). So leaving such a container where found is not a reasonable
option for the officer, and could subject officers or their agency to tort
liability.

In the event the item contained evidence, leaving a backpack or
purse until a search warrant can be obtained could result in it being moved
or interfered with before a warrant could be obtained. It could also result
in weather conditions, such as rain, flowing water or cold temperatures

damaging or destroying evidence.
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As aresult, in nearly every instance, it would be necessary for an
officer to secure the backpack or purse even if the suspect did not want it
preserved.

For all the same reasons, an officer cannot put such a pack even
into the trunk of a patrol car without first conducting an inventory of the
contents of the pack. Indeed, the officer here referred to that concern. [
RP 20, In. 4-8. A bump or vibrations while driving could cause a firearm
to discharge, explosives to go off, or hazardous substances (including
controlled substances) to be released.

Additionally, any evidence in the pack could be damaged or
destroyed by moving it without first inspecting it. Even a suspect’s
request that the backpack or purse be turned over to a third party could be
a means of removing or destroying evidence.

Of course, it goes without saying that such evidence could not be
turned over to an arrestee while that person is detained and/or transported
in the patrol car.

These factual concerns highlight why the courts have always
recognized that a search incident to arrest extends to those things in an
arrestee’s possession, those things “immediately associated with the
person.” They have allowed searches of such items because a search is the
only reasonable thing that can be done with them before any further action

is taken.
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Here the backpack was at the defendant’s feet, and he remained
proximate to it even after he was arrested and the backpack was searched.
Accordingly, the officers properly searched the backpack incident to the

defendant’s arrest.

c. Exigent Circumstances Is A Separate
Exception To The Warrant Requirement
From Search of A Vehicle Incident To
Arrest.

It has long been established that a warrantless search may be
conducted where there are exigent circumstances. Smith, 165 Wn.2d at
517; State v. Cardenas, 146 Wn.2d 400, 405, 47 P.3d 127,57 P.3d 1156
(2002); State v. Wolfe, 5 Wn. App. 153, 156, 486 P.2d 1143 (1971). See
also State v. Young, 76 Wn.2d 212, 214, 455 P.2d 595 (1969)(holding that
officers who had a warrant, but failed to comply with service requirement
were justified by exigent circumstances). Some such circumstances
include when the officers have a good faith belief that they or someone
else is at risk of bodily harm, when the person to be arrested is fleeing, or
attempting to destroy evidence. Ker v. State of Cal., 347 U.S. 23, 39-40,
83 S. Ct. 1623, 10 L. Ed. 2d 726 (1963); Miller v. U.S.,357 U.S. 301, 307,
78 S. Ct. 1190, 2 L. Ed. 2d 1332 (1958). In Washington, the court allowed
a warrantless search incident to arrest based on exigent circumstances in

State v. Baker, 4 Wn. App. 121, 125, 480 P.2d 778 (1971 )(relying on
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Chimel for the position that a warrantless search incident to arrest was
valid based on the exigent circumstances of risk of flight or destruction of
evidence). Noteworthy is that the concern for destruction of evidence was
not expressly limited to the crime of arrest, much like the language of the
current version of the rule under Gant. See, e.g., State v. Campbell, 15
Wn. App. 98, 547 P.2d 295 (1976)(where no one had been arrested, the
court held that search of apartment to investigate recent burglary, which
search led to the discovery of marijuana plants, was valid given the
exigent circumstances of the burglary).

Thus, the purpose behind exigent circumstances exception applies
to the reasonable risk of destruction of evidence of any crime, and is not
limited to evidence of the crime of arrest, as is evidenced by the several
cases referenced where the was no arrest at all at the time of the search.
Moreover, the reasoning behind exigent circumstances applies equally to
the destruction of evidence by third parties who are not under arrest. See
e.g., Young, 76 Wn.2d at 214ff (officers serving search warrant failed to
comply with service requirements where once they announced the heard
screaming, yelling, and the sound of occupants scurrying and running
throughout house so that officers entered within seconds, resulting in a
race for the bathroom with everyone ending up there). See also H.

Matthew Munson, State v. Parker: Searching The Belongings Of
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Nonarrested Vehicle Passengers During A Search Incident To Arrest. 75

Wash. L. Rev. 1299 (2000).

For example, if the officer has arrested the driver of a vehicle for
driving on a suspended license and locked that driver in the back of a
patrol car, but upon return to the vehicle observes an unarrested passenger
attempting to destroy evidence that the driver possessed narcotics, exigent
circumstances would entitle the officer to seize the narcotics evidence to
prevent its destruction even though the passenger was not at that point
under arrest.

Compare this example to the facts in State v. Huckaby, 15 Wn.
App. 280, 549 P.2d 35 (1976). In Huckaby, officers entered the residence
with permission in order to conduct a marijuana transaction and to arrest
the defendant for an earlier transaction. Huckaby, 15 Wn. App. at 282.
After the defendant was under arrest the defendant’s wife stood next to an
open pantry in the kitchen and appeared to have her hand in a sack.
Huckaby, 15 Wn. App. at 282. Officers told her to keep her hands out of
the sack, and one got up and looked into the pantry for weapons and
observed what appeared to be bag of marijuana stems and a bag of
marijuana seeds. Huckaby, 15 Wn. App. at 282. Later, the bags were
removed to a table by another officer looking for additional suspects.
Huckaby, 15 Wn. App. at 282. A warrant was obtained based solely on
the odor of marijuana. Huckaby, 15 Wn. App. at 283. While the case was

decided on the basis of the validity of the entry of the officers and the
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arrest, the evidence was all admitted at trial with the court holding that the
seizure as a result of the arrest was proper. Huckaby, 15 Wn. App. 291.

This point is even further highlighted in the case of weapons. Any
time an officer contacting a vehicle has a reasonable concern for officer
safety, regardless of whether that concern is caused by an arrestee or
someone else, the officer is entitled to check the occupants for weapons
without a search warrant. State v. Acrey, 148 Wn.2d 738, 753, 64 P.3d
594 (2003).

The point being made here is a crucial one. Exigent circumstances
provide their own justification for a warrantless search, regardless of
whether or not the person is under arrest. The only reason exigent
circumstances have been tied to a search incident to arrest is because often
at the point of arrest exigent circumstances arise. For the sake of a bright
line rule, the court in Belfor was viewed as having interpreted that
connection broadly in favor of the officers. After Gant, and in light of
modern police practices, that connection is now viewed more narrowly.
However, the essential point is that exigent circumstances do not depend
on arrest. This is also why exigent circumstances are often equated with
the emergency exception, and not search incident to arrest. See State v.
Smith, 165 Wn.2d 511, 519, 199 P.3d 386 (2009) (discussing State v.
Smith, 137 Wn. App. 262, 269, 153 P.3d 199 (2007); Hocker v. Woody,

95 Wn.2d 822, 631 P.2d 372 (1981)(discussing “hot pursuit” as an
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emergency exception). See also State v. Steinbrunn, 54 Wn. App. 506,
509, 774 P.2d 55 (1989)(discussing the progressive diminution of blood
alcohol level over time as an “emergency”); State v. Patterson, 112 Wn.2d
731, 736, 774 P.2d 10 (1989)(quoting State v. Smith, 88 Wn.2d 127, 135,
559 P.2d 970 (1977)).

Understanding that the jurisprudential basis of exigent
circumstances operate independently of search incident to arrest makes it
possible to understand the State’s second point. That is that the traditional
exception for a search incident to arrest for evidence of the crime of arrest
is a separate and distinct exception from the exigent circumstance of
preventing the destruction of evidence.

d. The Search of a Vehicle Incident To Arrest Is
Its Own Exception To The Warrant

Requirement,

In United States v. Robinson, the court recognized that the general
exception for search incident to arrest has historically been formulated into
two distinct propositions. United States v. Robinson, 414 U.S. 218, 224,
94 S. Ct. 467, 38 L. Ed. 2d 427 (1973). First, the search of a person by
virtue of lawful arrest. Robinson, 414 U.S. at 224. Second, search of the
area within control of the arrestee. Robinson, 414 U.S. at 224. The first is

a search incident to arrest for evidence of the crime of arrest. The second
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is a search based upon exigent circumstances. Morever, the dissent in
Robinson also distinguishes between a warrantless search of the person
incident to arrest and a warrantless search based upon exigent
circumstances. See also United States v. Robinson, 414 U.S. 218, 242-43,
94 S. Ct. 467, 38 L. Ed. 2d 427 (1973)(Marshall Dissenting).

One of the early cases from this state gives a particularly clear
explanation of why a search incident to arrest for evidence of the crime of
arrest differs from a search based upon exigent circumstances.

It has always been held that a peace officer, when he makes a
lawful arrest, may lawfully, without a search warrant, search the person
arrested and take from him any evidence tending to prove the crime with
which he is charged. If a search may be made of the person or clothing of
a person lawfully arrested, then it would follow that a search may also be
properly made of his grip or suit case, which he may be carrying. From
this it seems to us to follow logically that a similar search, under the same
circumstances, may be made of the automobile of which he has possession
and control at the time of his arrest. This is true because the person
arrested has the immediate physical possession, not only of the grips or
suitcases which he is carrying, but also of the automobile which he is

driving and of which he has control.
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State v. Hughlett, 124 Wash. 366, 214 P. 841 (1923), overruled by,
Ringer, 100 Wn.2d at 669. While Hughlett was overruled by Ringer, it
was on a different ground. The holding of the court in Ringer was that
officers may search the area within the arrestee’s immediate control.
Ringer, 100 Wn.2d at 699. However, as indicated above, Ringer
mistakenly conflates search incident with arrest with exigent
circumstances.

The basis articulated in Hughlett has a very long history in the
common law. See Thornton, 541 U.S, at 629-30 (Justice Scalia
concurring) (citing to United States v. Wilson, 163 F. 338, 340, 343
(C.C.S.D.N.Y. 1908); Smith v. Jerome, 47 Misc. 22, 23-24, 93 N.Y.S.
202, 202-03 (Sup.Ct.1905); Thornton v. State, 117 Wis. 338, 346-47, 93
N.W. 1107, 1110 (1903); Ex Parte Hurn, 92 Ala. 102, 112, 9 So. 515,
519-20 (1891); Thatcher v. Weeks, 79 Me. 547, 548-49, 11 A. 599, 599-
600 (1887); 1 F. Wharton Criminal Procedure § 97, pp. 136-137 (J. Kerr
10th ed.1918); 1 J. Bishop, Criminal Procedure § 211, p. 127 (2d ed.
1872)); cf. Spalding v. Preston, 21 Vt. 9, 15, 1848 WL 1924 (1848);
Queen v. Frost, 9 Car. & P. 129, 131-134 (1839); King v. Kinsey, 7 Car.
& P. 447 (1836); King v. O’Donnell, 7 Car. & P. 138 (1835); King v.

Barnett, 3 Car. & P. 600, 601 (1829).
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As Justice Scalia noted in is concurrence, “The articulation in
Bishop in 1872 is typical:

The officer who arrests a man on a criminal charge should consider
the nature of the charge; and if he finds about the prisoner’s person, or
otherwise in his possession, either goods or moneys which there is reason
to believe are connected with the supposed crime as its fruits, or as the
instruments with which it was committed, or as directly furnishing
evidence relating to the transaction, he may take the same, and hold them
to be disposed of as the court may direct.”

Thornton, 541 U.S. at 630 (Justice Scalia concurring) (quoting
Bishop, §211 at 127).

A search incident to arrest for evidence of the crime of arrest is a
separate exception from the exigent circumstances exception. The court
should uphold the admission of the backpack on the basis of that exception

as well.

D. CONCLUSION.

Substantial evidence supports the trial courts findings of fact (CrR
3.6) nos. 1 and 14.

The well established law of Washington long pre-dating Chimel
and Belton has upheld the search of items in the arrestee’s possession

incident to arrest. Moreover, the separate exception for evidence of the
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crime of arrest also supports the admissibility of the backpack. For all
these reasons, the court should affirm the admissibility of the contents of

the backpack and affirm the defendant’s conviction.

DATED: December 19, 2011.

MARK LINDQUIST

Pierce County

Prosecuting Attorney '
A !

STEPHEN TRINEN ./

Deputy Prosecuting Attorney

WSB # 30925
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Appendix A
SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT, 4" ¢d.,
LaFave, Wayne, R,
c. 1994, 2011
§5.2
(Including the main section followed by the pocket part)
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[TThe majority gives officers unfettered discretion to choose [custodi-
al arrest over issuance of a cifation] without articulating a single
reason why such action is appropriate.

Such unbounded discretion carries with it grave potential for abuse.
* * * Indeed, as the recent debate over racial profiling demonstrates
all too clearly, a relatively minor traffic infraction may often serve as
an excuse for stopping and harassing an individual. After today, the
arsenal available to any officer extends to a full arrest and the
searches permissible concomitant to that arrest. An officer’s subjec-
tive motivations for making a traffic stop are not relevant consider-
ations in determining the reasonableness of the stop. See Whren
* * ¥ But it is precisely because these motivations are beyond our
purview that we must vigilantly ensure that officers’ poststop ac-
tions—which are properly within our reach——comport with the
Fourth Amendment’s guarantee of reasonableness.
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Analysis

Subsec.

(a) The Robinson and Gustafson cases.

(b} The “general authority” to search incident to arrest.
{(c} Rationale: search for evidence.

(d) Rationale: search for weapons.

(e) Minor offenses and the pretext problem.

(f) Broadening the exclusionary rule.

(g) Limiting searches by limiting “custodial arrest.”
(h) Search where no ““custodial arrest.”

(i) Use of force.

(j) What may be seized.

In Chimel v. California,* the Court declared that when an arrest is

made ““it is reasonable for the arresting officer to search the person

456. See § 1.4(e). § 52

1. 395 U.8. 752, 89 S.Ct. 2034, 23
L.Ed.2d 685 (1969).
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arrested in order to remove any weapons that the latter might seek to
use in order to resist arrest or effect his escape” and also ‘“‘to search for
and seize any evidence on the arrestee’s person in order to prevent its
concealment or destruction.” This language highlighted a very signifi-
cant issue which the Court did not have occasion to resolve in Chimel:
whether, on the one hand, the right to make such searches of the person
flows automatically from the fact that a lawful arrest was made, or
whether, on the other hand, such searches may be undertaken only
when the facts of the individual case indicate some likelihood that either
evidence or weapons will be found.

This question reached the lower courts with some frequency, usually
in the context of an arrest for a minor traffic violation or some other
lesser offense for which there could be no evidence and which would not
of itself suggest that the perpetrator would be armed. Some courts took
the position that a full search of the person incident to a lawful arrest
was per se reasonable,? while others reached a contrary conclusion, often
allowing no more than a pat-down when the only conceivable lawful
purpose was protection of the arresting officer.® Finally, in United States
v. Robinson® and the companion case of Gustafson v. Florida,® the
Supreme Court held that the broader view was consistent with the
protections of the Fourth Amendment.

(a) The Robinson and Gusiafson cases.® Robinson involved
these facts: Officer Jenks of the D.C. police department, upon observing
Robinson driving a 1965 Cadillac, signalled him to stop. As a result of
investigation following a check of Robinson’s permit a few days earlier,
Jenks knew that Robinson was operating a vehicle after revocation of his
operator’s permit and that he had subsequently obtained a temporary
permit by misrepresentation. Upon being shown the {emporary permit
again, Jenks placed Robinson under arrest and then proceeded to search
him. Because he could not determine the precise size or consistency of an
object he felt in Robinson’s breast pocket, Jenks removed it. The object
was a cigarette package, within which Jenks found fourteen gelatin

2. E.g., United States v. Stmmons, 302
A2d 728 (D.C.App.1973); State v. Girago-
sian, 107 R.I. 657, 270 A2d 921 (1970}
State v. Coles, 20 Ohio Misc. 12, 249 N.E.2d
553 (1969); Watts v. State, 196 So.2d 79
(Miss.1967); Lane v. State, 424 SW.2d 925
(Tex.Crim.App.1967).

3. E.g, People v. West, 31 Cal.App.3d
175, 107 CalRptr. 127 (1973); People v.
Jordan, 11 11LApp.3d 482, 297 N.E.2d 273
(1973); State v. Curtis, 200 Minn. 429, 190
N.W.2d 631 (1971); People v. Adams, 32
N.Y.2d 451, 346 N.Y.S.2d 229, 299 N.E.2d
653 (1973); Commonwealth v. Freeman,
222 Pa.Super. 178, 293 A 2d 84 (1972). Oth-
er decisions taking this more limited view
are collected in United States v. Robinson,
471 F.2d 1082, 1104 n. 39 (D.C.Cir.1972).

4. 414 US. 218, 94 S.Ct. 467, 38
L.Ed.2d 427 (1973).
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5. 414 U.S. 260, 94 SCt. 488, 38
L.Ed.2d 456 (1973).

6. Much of what is said in the discus-
sion which follows in this section first ap-
peared in LaFave, “Case by Case Adjudica-
tion” Versus “Standardized Procedures”:
The Robinson Dilemma, 1974 Sup.Ct.Rev.
127. See also Aaronson & Wallace, A Recon-
sideration of the Fourth Amendment’s Doc-
trine of Search Incident to Arrest, 64 Geo.
L.J. 53 (1975); White, The Fourth Amend-
ment as a Way of Talking About People: A
Study of Robinson and Matlock, 1974 Sup.
Ct.Rev. 165; Comments, 24 Emory L.J. 151
(1975); 63 Geo.L.J. 223 (1974); Notes, 23
Clev.St.L.Rev. 135 (1974); 7 Loy.L.A.L.Rev.
516 (1974); 1 Ohio N.L.Rev. 334 (1974); 7
Sw.U.L.Rev. 383 (1975).
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capsules of heroin. The officer’s actions in making a full custody arrest
(that is, for purposes of taking him to the station) and a full search
incident thereto were required under department regulations. It appears
that Jenks was rather routinely carrying out these instructions, for he
later testified, “I just searched him. I didn’t think about what I was
looking for. I just searched him.” Robinson’s conviction for possession of
heroin was overturned by the court of appeals; the plurality opinion
concluded that when an arrest is made for a crime without evidence the
search incident thereto must be limited to an intrusion reasonably
required to discover weapons, which in the case of a full custody arrest
for a traffic violation would be a frisk.’

The Supreme Court reversed. Justice Rehnquist, finding that “no
doubt has been expressed” in the Court’s prior decisions or the “‘early
authorities” as to “the unqualified authority of the arresting authority
to search the person of the arrestee,” concluded there was no need ‘‘to
qualify the breadth of the general authority to search incident to a
lawful custodial arrest on an assumption that persons arrested for the
offense of driving while their licenses have been revoked are less likely to
possess dangerous weapons than are those arrested for other crimes.”
But his “more fundamental disagreement” with the court of appeals
arose from ‘“‘its suggestion that there must be litigated in each case the
issue of whether or not there was present one of the reasons supporting
the authority for a search of the person incident to a lawful arrest,” for
he concluded:

A police officer’s determination as to how and where to search the
person of a suspect whom he has arrested is necessarily a quick ad
hoc judgment which the Fourth Amendment does not require to be
broken down in each instance into an analysis of each step in the
search. The authority to search the person incident to a lawful
custodial arrest, while based upon the need to disarm and to
discover evidence, does not depend on what a court may later decide
was the probability in a particular arrest situation that weapons or
evidence would in fact be found upon the person of the suspect. A
custodial arrest of a suspect based on probable cause is a reasonable
intrusion under the Fourth Amendment; that intrusion being law-
ful, a search incident to the arrest requires no additional justifica-
tion. It is the fact of the lawful arrest which establishes the authori-
ty to search, and we hold that in the case of a lawful custodial
arrest® a full search of the person is not only an exception to the

7. The case was heard initially by a
division of the court of appeals, which re-
versed the conviction, but upon rehearing
en banc the case was remanded for a sup-
plemental evidentiary hearing. 447 F.2d
1215 (D.C.Cir.1971). Upon the subsequent
rehearing en bane, 471 F.2d 1082 (D.C.Cir.
1972), the plurality opinion was written by
Judge Wright. Chief Judge Bazelon wrote a
brief concurring opinion; Judge Wilkey,

joined by three other members of the court,
dissented.

8. In United States v. Mota, 982 F.2d
1384 (9th Cir.1993), the court held that if
the police in fact make a custodial arrest
but it is not “lawful” in the sense that the
law of the jurisdiction where the arrest
oceurs requires resort to a noncustodial al-
ternative, then the arrest and search are
unconstitutional, For further consideration

97




§ 5.2(a) ARREST Ch. 5

warrant requirement of the Fourth Amendment, but is also a
“reasonable” search under that Amendment.

Justice Marshall, joined by Justices Douglas and Brennan, dissented.
Criticizing the majority’s approach as “a clear and marked departure
from our long tradition of case-by-case adjudication of the reasonable-
ness of searches and seizures under the Fourth Amendment,” they
proceeded to assess the reasonableness of Jenks’ conduct. They conclud-
ed that he acted improperly in opening the cigarette package, in that
“there is no indication that he had reason to believe or did in fact believe
that the package contained a weapon’ and in any event ‘it would have
been impossible for respondent to have used [a weapon therein] once the
package was in the officer’s hands.”

The facts in Gustafson were similar. There a Florida officer arrested
Gustafson for failure to have his operator’s license in his possession,
after which he searched him, finding marijuana cigarettes in a cigarette
box. In affirming the judgment of the Florida Supreme Court upholding
the conviction,” Justice Rehnquist concluded that Robinson controlled:

Though the officer here was not required to take the petitioner into
custody by police regulations as he was in Robinson, and there did
not exist a departmental policy establishing the conditions under
which a full-scale body search should be conducted, we do not find
these differences determinative of the constitutional issue. * * * It
is sufficient that the officer had probable cause to arrest the peti-
tioner and that he lawfully effectuated the arrest and placed the
petitioner in custody.

The three Robinson dissenters dissented in