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I. INTRODUCTION

This case illustrates why children should not be condemned, at the
outset, to spend the rest of their lives in prison. Like the typical
adolescent, Guadalupe Solis Diaz (“Guadalupe”) was immature,
susceptible to outside influences, and ill-equipped to deal with the
difficulties in his life. When he felt overwhelmed by his negative home
environment, he turned to a gang for acceptance, a decision which
ultimately cost him. With no consideration of his youth or background, he
was automatically declined into the adult court system and treated like an
adult. Although he was performing at a fifth grade level in school, he was
expected to understand complicated legal proceedings and to make life
altering decisions on his own. He rejected a 15 year plea offer even
though he faced a lifetime in prison by going to trial. Though numerous
people were available to testify at sentencing that he had great potential
for rehabilitation, his attorney failed to present any testimony and instead
requested a 77 year sentence.

For a crime committed at age 16, Guadalupe was sentenced to 92
years in prison, a punishment extremely disproportionate to his culpability
and, by all indications, entirely unnecessary to serve penological goals.

He asks the court to find that his 92 year sentence is unconstitutional and
to remand for a new sentence which provides a meaningful opportunity for

release based on demonstrated maturity and rehabilitation.



II. ARGUMENT

A. GUADALUPE’S CLAIMS ARE PROPERLY BEFORE THE
COURT

Guadalupe properly brings his claims in a personal restraint
petition. Guadalupe secks relief under RAP 16.4(c)(2) because he was
denied his constitutional right to effective assistance of counsel and
because his sentence of 92 years for a non-homicide crime committed by a
juvenile was imposed in violation of the United States and Washington
Constitutions. He also seeks relief under RAP 16.4(c)(4) because Graham
v. Florida, 560 U.S. __, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010),
represents a significant change in the law which is material to his sentence
and applies retroactively.

A petition should be granted if the petitioner has demonstrated, as
Guadalupe has, actual prejudice created by a constitutional error. Hews v.
Evans, 99 Wash. 2d 80, 86, 660 P.2d 263 (1983). The State concedes that

Guadalupe’s claims under the Eighth Amendment and the Washington

' Graham applies retroactively because it created a new rule of substantive law. In
general, a case announces a new rule “if the result was not dictated by precedent existing
at the time the defendant’s conviction became final.” Teague v. Lane, 489 U.S. 288, 301,
109 8. Ct. 1060, 103 L. Ed. 2d 334 (1989). In Teague, the Court cited Ford v.
Wainwright, 477 U.S. 399, 106 8. Ct. 2595, 91 L.Ed.2d 335 (1986), as an example of a
case establishing a new rule. Ford held that the Eighth Amendment prohibits the
execution of insane prisoners. 477 U.S. at 410. Like Ford, Graham announced a new
rule. It “involve[d] an issue the Court ha[d] not considered previously: a categorical
challenge to a term-of-years sentence.” Graham, 560 U.S. _, 130 S. Ct. at 2022. The
rule announced in Graham is substantive since it “alters the range of conduct or the class
of persons the law punishes” by prohibiting life sentences for juvenile non-homicide
offenders. See Schriro v. Summerlin, 542 U.S. 348, 353, 124 S. Ct. 2519, 159 L.Ed.2d
442 (2004).



Constitution are of constitutional magnitude and only challenges whether
Guadalupe has shown prejudice.” Response at 7. As discussed in more
detail below, Guadalupe was substantially prejudiced by his counsel’s
failure to advocate on his behalf at sentencing and by the imposition of a
92 year sentence in violation of both the Washington and U.S.
Constitutions.’
B. GUADALUPE’S SENTENCE VIOLATES THE EIGHTH
AMENDMENT’S PROHIBITION AGAINST CRUEL AND
UNUSUAL PUNISHMENT

1. Guadalupe’s 92 year sentence is indistinguishable from
a “life” sentence.

The State attempts to distinguish Guadalupe’s sentence from a
“life” sentence on the basis that 92 years is a “determinate sentence,

within the standard range.” Response at 8-9. However, the fact that a

? His claim of ineffective assistance of counsel is also of constitutional magnitude and
may be considered for the first time on appeal. State v. Holley, 75 Wash. App. 191, 197,
876 P.2d 973 (1994).

? The State argues that Guadalupe cannot appeal his standard range sentence because,
pursuant to RCW 9.94A.585(1), standard range sentences are generally not appealable.
Response at 2. However, the Washington Supreme Court has “assume[d] without
deciding that constitutional challenges to a standard range sentence are always allowed.”
State v. Mail, 121 Wash.2d 707, 712-13, 854 P.2d 1042 (1993) (citing State v. Her=og,
112 Wn.2d 419, 423, 771 P.2d 739 (1989).

The State also cites RAP 2.5(a) and asserts that Guadalupe waived any argument
regarding the unconstitutionality of his sentence by failing to preserve the issue in trial
court. Response at 6. The purpose of RAP 2.5 is to avoid unnecessary appeals by
ensuring that the trial court has the opportunity to correct errors. State v. Robinson, 1171
Wash. 2d 292, 304-05, 253 P.3d 84 (2011). Guadalupe’s claims, by their nature, could
not have been preserved in the trial court. In any case, as the State notes, 2 manifest error
affecting a constitutional right may be raised for the first time on appeal as a matter of
right (RAP 2.5(a)) and, as discussed above, Guadalupe has demonstrated prejudice
arising from constitutional errors. The Washington Supreme Court has also recognized
that RAP 2.5(a) is discretionary only and does not bar a court from reviewing any claim.
State v. Ford, 137 Wash. 2d 472, 477, 973 P.2d 452 (1999).



sentence is within the standard range does not make it de facto
constitutional. See, e.g., State v. Fain, 94 Wash. 2d 387, 402, 617 P.2d 720
(1980) (“legislative authority is ultimately circumscribed by the
constitutional mandate forbidding cruel punishment™). Further, the fact
that a juvenile is statutorily eligible for a particular sentence “does not
indicate that the penalty has been endorsed through deliberate, express,
and full legislative consideration.” Graham, 560 U.S. __, 130 S. Ct. at
2026.

Additionally, in an Eighth Amendment analysis, the court must
consider the actual effect a sentence will have on the offender. See Brief at
9-10.* Common sense dictates that Guadalupe is in the same position as
an offender serving a “life” sentence. He will spend the rest of his life in
prison, with no more opportunity for release than an offender sentenced to
“life.”

Focusing solely on the name of the sentence ignores the Supreme
Court’s rationale in Graham and renders its decision meaningless. The
Court recognized the cruelty of imposing such a severe punishment on a
juvenile who has the potential for change, and intended to provide
juveniles who committed non-homicide crimes the opportunity to
demonstrate maturity and rehabilitation. Graham, 560 U.S. __, 130 S. Ct.

at 2030. The Court’s rationale applies equally to all sentences which

4 «Brief” refers to Petitioner’s Opening Brief in support of Personal Restraint Petition.



deprive the individual of that opportunity, whether called “life” or “a
determinate sentence of 92 years.” If courts read Graham to permit a term
of years sentence that ensures an offender will die in prison, then its
holding rings hollow. States can easily bypass the Supreme Court’s
holding by eliminating “life” sentences for juveniles but imposing
sentences of 90, 100, or even 1,000 years. Such a result does not comport
with the Court’s reasoning or intention.’

2. Inreaching the conclusion that Guadalupe’s culpability
is consistent with a 92 year sentence, the State engages
in precisely the type of case-by-case analysis that the
Graham Court rejected.

As the State correctly notes, the Graham Court found that “[t]he
age of the offender and the nature of the crime each bear on the
[culpability] analysis.” 560 U.S. _, 130 S. Ct. at 2027. However, the
State takes this language to mean that these are factors to be considered in
a case-by-case approach, and concludes that, due to the serious nature of
the crime and the fact that Guadalupe was “four days shy of his 17th
birthday,” a sentence that will keep him in prison for the rest of his life is
appropriate. Response at 14. The Graham Court rejected such a case-by-

case approach and created a categorical rule to avoid precisely this result:

that the nature of the crime “would overpower mitigating arguments based

5 See Terry Williams v. Taylor, 529 U.S. 362, 406, 120 S. Ct. 1495, 146 L. Ed. 2d 389
(2000) (“A state court decision will also be contrary to this Court’s clearly established
precedent if the state court confronts a set of facts that are materially indistinguishable
from a decision of this Court and nevertheless arrives at a result different from our
precedent.”).



on youth as a matter of course, even where the juvenile offender’s
objective immaturity, vulnerability, and lack of true depravity” call for a
less severe sentence.” 560 U.S. _, 130 S. Ct. at 2032.°

Guadalupe fits squarely within Graham s categorical rule. First,
he was convicted as a juvenile; the fact that he was nearly seventeen is
irrelevant. Second, he was convicted of a non-homicide crime, which is
one in which nobody is killed. See id. at 2027 (“[l]ife is over for the victim
of the murderer, but for the victim of even a very serious nonhomicide
crime, life ... is not over and normally is not beyond repair.”) (internal
quotation marks omitted). No one was killed or even injured in this case.

3. Guadalupe’s sentence was imposed without any
consideration of his culpability.

The State seems to equate conviction with culpability when it
argues that Guadalupe’s culpability was taken into account. See Response
at 15. The only factor considered in Guadalupe’s sentencing was his
conviction of certain crimes. Research has demonstrated that juveniles are
less culpable than adults because of their immaturity and underdeveloped
sense of responsibility, their heightened susceptibility to negative
influences, and the fact that their characters are less fixed than those of

adults. Graham, 560 U.S. 130 S. Ct. at 2038. Not one of these factors

d

was considered before Guadalupe was sentenced to spend the rest of his

¢ (citing Roper v. Simmons, 543 U.8, 573, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005))



life in prison.”

4. Like a “life” sentence, a 92 year sentence for a juvenile
non-homicide offender fails to further penological goals.

The State acknowledges Graham’s finding that “[w]ith respect to
life without parole for juvenile nonhomicide offenders, none of the goals
of penal sanctions. ..provides an adequate justification.” 560 U.S. _, 130
S. Ct. at 2028. The State then claims that these same goals, while not
furthered by a “life” sentence, are furthered by a sentence of 92 years.
Response at 16. However, the State fails to explain how a difference in
sentence name alone changes the analysis. The Court’s reasoning on this
issue in Graham applies equally to a 92 year sentence and “life” sentence.
See Brief at 13-15.

5. Guadalupe has no meaningful opportunity for release.

The State’s argument that the possibility of release based on
“extraordinary circumstances” (Response at 17) satisfies the meaningful
opportunity for release requirement is unfounded. As discussed in
Guadalupe’s opening brief, the idea that such a remote possibility is

meaningful has already been rej ected.®

7 As discussed in Guadalupe’s opening brief, the legislature has recognized that
Washington’s mandatory minimum sentences prevent trial judges from taking juvenile
differences into account. Brief at 23. This type of sentencing scheme, which treats all
offenders who commit a certain crime as equally culpable, is inconsistent with what
research now tells us about juvenile offenders.

8 See Graham, 560 U.S. _, 130 S. Ct. at 2027 (a life sentence “deprives the convict of
the most basic liberties without giving hope of restoration, except perhaps by executive
clemency- the remote possibility of which does not mitigate the harshness of the



6. Guadalupe’s affidavit and the affidavits submitted with
the reply should be considered by the court.

The State describes Guadalupe’s affidavit as “self-serving” and
asks the court to disregard it. Response at 15. However, the information
presented in the affidavit is consistent with research on juvenile brain
development and is corroborated by the affidavits submitted with this
reply.”

The court should consider these affidavits because they support
each of Guadalupe’s claims. They demonstrate precisely why the Graham
court created a categorical rule — to prevent youth like Guadalupe from
being condemned to life in prison despite immaturity, susceptibility to
negative influences, difficulties in representation, and capacity for change.
560 U.S. _, 130 S. Ct. at 2042, 2038. They demonstrate that the
operation of the multiple offense policy resulted in an excessive, cruel

sentence in this case, considering these same factors. And they

sentence.”); see also Solem v. Helm, 463 U.S. 277,303, 103 S. Ct. 3001, 77 L. Ed. 2d 637
(1983) (“Recognition of such a bare possibility [commutation] would make judicial
review under the Eighth Amendment meaningless.”).

It is no wonder the Supreme Court does not consider such remote possibilities of release
to be meaningful. In the 11 year period between 2000 and 2010, only 24 people
benefited from the subsection cited by the State (RCW 9.94A.728(4)) and subsection
(6){pardons) combined. Appendix 9 (DOC Stats).

The State also argues that Guadalupe’s statements do not meet the requirement to show
that he has changed. Response at 17. However, his statements were not meant o show
rehabilitation, but to demonstrate that Guadalupe is not beyond repair and that, despite
the deep sense of hopelessness and lack of incentive that a 92 year sentence creates, he
has made efforts to improve himself.

® See App. 1 {Decl. of Robin Jacques); App. 2 (Decl. of Sherry Evans); App. 3 (Decl. of
Phillip Geary); App. 4 (Decl. of Zelma Russell); App. 5 (Decl. of Rosela Rangel); App. 6
(Decl. of Elizabeth Dan); App. 7 (Decl. of Colleen O’ Connor).



demonstrate some of the information that could have been presented at

sentencing had Guadalupe received effective assistance of counsel.

C. GUADALUPE'S SENTENCE VIOLATES THE WASHINGTON
CONSTITUTIONAL PROHIBITION AGAINST CRUEL
PUNISHMENT
1. 1In light of juveniles’ lessened culpability, the Fain analysis

necessarily must take Guadalupe’s youth into account when
deciding whether his sentence is constitutional.
In 1980, the Supreme Court of Washington set forth the test for

cruel punishment under the Washington constitution. Stafe v. Fain, 94

Wash. 2d 387, 617 P.2d 720 (1980). In doing so, the court recognized that

proportionality is not a static concept and “must draw its meaning from the

evolving standards of decency.” Id. at 396-97."°

In the 31 years since Fain was decided, evolving standards of
decency have transformed how we look at juveniles in the criminal justice
system.'" In a line of groundbreaking decisions, the U.S. Supreme Court
has cited to juvenile brain research to extend additional protections to
juveniles and to prohibit punishments once considered acceptable. See,

e.g., Roper, 543 U.S. 551 (prohibiting death penalty for defendants who

committed crimes as juveniles); Graham, 560 U.S. _, 130 S. Ct. 2011

(requiring meaningful opportunity for release for juvenile non-homicide

1% (citing Trop v. Dulles, 356 U.S. 86, 101,78 S. Ct. 590, 2 L. Ed. 2d 630 (1958))

' See Graham, 560 U.S. _, 130 8. Ct. at 2036 (“Society changes. Knowledge
accumulates....Punishments that did not seem cruel and unusual at one time may, in the
light of reason and experience, be found cruel and unusual at a later time.... Standards of
decency have evolved since 1980. They will never stop doing so.”) (Stevens, JI.,
concurring).



offenders); J.D.B. v. North Carolina, 563 U.S. _, 131 S. Ct. 2394 (2011)
(holding child’s age properly informs Miranda’s custody analysis).

The State of Washington has also recognized the fundamental
differences between juveniles and adults and what that means in the legal
context. See, e.g., RCW 9.94A.507(1)(d) (shielding juveniles tried as
adults from mandatory minimums for sex offenses); RCW
9.94A.540(3)(a) (eliminating mandatory minimums for juveniles tried as
adults)'?; S.S.B. No. 5746, 60™ Leg., Reg., Sess. (Wash. 2009)
(eliminating “once an adult” rule where juvenile found not guilty;
allowing for transfer back to juvenile court upon agreement by defense
and prosecution).

Washington is not alone. The national trend has been toward
greater protection of juveniles in the legal system. States have raised the
age of juvenile court jurisdiction, changed transfer laws to keep more
youth in juvenile court, and altered sentencing laws to protect youth from
harsh adult sentences."

In deciding how the Fain proportionality test should apply to

juveniles sentenced as adults, Washington courts must take into account

2 This provision does not apply to juveniles automatically declined to the adult system.

1 See Campaign for Youth Justice, State Trends: Legislative Victories from 2005 to
2010, Removing Youth from the Adult Criminal Justice System, available at
http://www.campaignforyouthjustice.org/documents/CFYJ_State Trends Report

.pdf (last accessed Dec. 10, 2011); From 2005 to 2010, 15 states changed their state
laws to increase legal protections of youth and, as of January 2010, policy reforms were
in progress in at least nine more states.

10



evolving standards of decency and how the legal landscape regarding
Jjuveniles has changed. Today, proportionality analyses cannot ignore
Jjuvenile attributes and their implications. Thus, when applying the Fain
analysis to Guadalupe’s sentence, the court must consider his youth rather
than treat him as if he were an adult.

2. A Fain analysis, properly taking youth into account,
demonstrates that Guadalupe’s sentence is cruel.

Contrary to the State’s argument, condemning a 16-year-old to die
in prison for a non-homicide, non-injury crime far outweighs his
culpability and constitutes cruel punishment under the Washington
constitution.

a. Nature of the offense: Though first degree assault is a

serious offense, the majority of Guadalupe’s sentence
resulted from bystanders he had no intent to harm. The

nature of the crime is also less serious when committed by
a juvenile.

As the State points out, the legislature has recognized the gravity
of certain crimes, including first degree assault, by requiring that multiple
serious violent offenses run consecutively to each other. RCW
9.94A.589(1)(b). But the legislature has also created a specifically
enumerated basis for a mitigated exceptional sentence where the multiple

offense policy results in an excessive sentence. RCW 9.94A.535(1)(g).

11



This mitigating factor applies specifically to serious violent offenses.'*
The legislature has clearly recognized that even where someone commits
multiple counts of a very serious crime, the resulting presumptive sentence
may not be appropriate.

Further, the nature of the offense analysis must consider the facts
and circumstances involved. The State’s theory at trial was that
Guadalupe intended to assault one person. RP at 2."> However, the State
was able to charge Guadalupe with six counts of first degree assault (each
accompanied by a five-year firearm enhancement) because under
Washington law the intent to assault one person is transferred to others
who happen to be present, even if they are not injured. See State v. Elmi,
166 Wash. 2d 209, 207 P.3d 439 (2009) (upholding convictions for first
degree assault of unharmed, unintended victims).

Though legally Guadalupe assaulted six people, his actual intent
should be considered when determining the nature of the crime. Chief
Justice Madsen, dissenting in E/mi, pointed out that the application of the
transferred intent doctrine means punishment often exceeds culpability.
166 Wash. 2d at 221-22 (“[i]t is clear from the legislature’s scheme, which

punishes commensurate with mental culpability, that the statute was not

" (1st degree assault, 1st degree assault of a child, 1st degree rape, 1st degree kidnapping,
Ist degree manslaughter, 1st degree murder, 2nd degree murder, homicide by abuse). See
RCW 9.94A.030 (45).

"> RP refers to the Record of Proceedings in State of Washington v. Guadalupe Solis-
Diaz, Lewis County Superior Court, No. 07-1-00543-3.

12



intended to...impose multiple punishments where no unintended victim
received injury.”). Here, Guadalupe was treated as severely as if he had
intentionally shot at six people. Ultimately, over 80 percent of his
sentence resulted from the presence of bystanders he had no intention of
assaulting.

The nature of the crime analysis must also consider Guadalupe’s
youth. Because juveniles are less culpable, a crime committed by a
juvenile cannot be considered as egregious as the same crime committed

by an adult. See Graham, 560 U.S. 130 S. Ct. at 2026-27. Whereas an

adult is fully capable of contemplating the consequences of his actions, a
juvenile is likely to act impulsively. See id.at 2028. While the outcome of
the crime might be the same, the level of culpability is not. Although
Guadalupe was convicted of serious offenses, the court should consider
his actual intent and the fact that the severity of the crime is lessened by
his youth. Accordingly, this factor does not weigh in favor of such a
severe punishment.

b. Punishment in other jurisdictions for the same offense: Due

to different laws and additional protections for youth,
Guadalupe could have received a less severe sentence in

other jurisdictions.

Guadalupe’s 92 year sentence resulted from a sequence of events
made possible by Washington laws. First, based on Guadalupe’s age and

the crimes he was charged with, Washington law required that he be
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charged in adult court, with no consideration of his youth or background.
See RCW 13.04.030(1)(&:)(v).16 Next, Washington’s broad interpretation
of the transferred intent doctrine allowed the State to add five counts of
first degree assault for unintended and uninjured victims. Additionally,
Washington’s sentencing laws required a mandatory minimum and a
firearm enhancement on each assault count, with no consideration of
Guadalupe’s youth. In other jurisdictions, different laws and/or additional
protections for juveniles at various stages of the process would have
prevented such a severe sentence.

For example, many jurisdictions have refused to apply the
transferred intent doctrine as broadly as Washington. See Elmi, 166 Wash.

2d at 221-22 (Madsen, B., dissenting).'” In those jurisdictions, Guadalupe

' Many states have adopted statutory exclusion laws limiting juvenile court jurisdiction.
However, states vary on the age and offense types that require automatic adult
jurisdiction. For example, in Massachusetts, only offenders charged with murder
committed at the age of 14 or older are excluded automatically from juvenile court
jurisdiction. Mass. Gen. Laws Ch. 119, § 74.

"7 Citing Ford v. State, 330 Md. 682, 710, 625 A.2d 984 (Ct.App.1993) (refusing to
uphold trial court’s application of doctrine of transferred intent and overturning assault
convictions where defendant threw rocks at moving vehicles; noting that the “purpose of
transferred intent is to link the mental state directed towards an intended victim, i.e., the
intent to kill, maim, or disable that person, with the actual harm caused to another
person...”); State v. Hinton, 227 Conn. 301, 317-18, 630 A.2d 593 (1993) (declining to
apply doctrine of transferred intent and overturning defendant’s attempted murder and
first degree assault convictions for one injured victim and one uninjured victim of
shooting); Peopie v. Bland, 28 Cal.4th 313, 326-27, 121 Cal.Rptr.2d 546, 48 P.3d 1107
{2002) (holding doctrine of transferred intent does not extend to “unintended victims to
an inchoate crime like attempted murder”; noting that “[t]he crime of attempt sanctions
what the person intended to do but did not accomplish, not unintended and
unaccomplished potential consequences.”); State v. Joknson, 205 Ariz. 413, 417-18, 72
P.3d 343 (2003) (declining to uphold trial court’s application of doctrine of transferred
intent; holding that it cannot be presumed from defendant’s shooting at one person that he
also intended to scare bystanders); Ramsey v. State, 56 P.3d 675, 681-82 (Alaska
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would likely have been charged with a lesser crime (perhaps based on
recklessness) for the five bystanders.'® This, in turn, could have resulted
in him staying in the juvenile court system or at least receiving a lesser
sentence in adult court.

In Oregon, all degrees of assault require injury to the victim.
Oregon Revised Statute §§163.160; 163.165; 163.175; 163.185. Since no
one was injured in Guadalupe’s case, in Oregon, he would have been
charged with a lesser crime, such as “recklessly endangering another
person,” for all six victims. See O.R.S. §163.195. Recklessly endangering
another person requires “conduct which creates a substantial risk of
serious physical injury to another person.” Id. It is a Class A
Misdemeanor and carries a maximum of one year in jail. Id.; O.R.S.
§161.615.

Since Oregon’s enhanced penalty for weapon use only applies to
felonies, it is possible Guadalupe would not have been eligible for the
enhanced penalty in the first place. See O.R.S. § 161.610. However, even
if he had been charged with a felony (such as unlawful use of a firearm),
the judge would have had discretion not to impose an enhanced penalty for
weapon use because of Guadalupe’s youth. Id. Further, Oregon’s

enhanced penalty for weapon use is not as severe as Washington’s, even

Ct.App.2002) (rejecting State’s attempt to use doctrine of transferred attempt to convict
defendant of attempted murder for injured shooting victim).
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for adults. The statute only mandates a minimum prison term for the
underlying offense, rather than an additional prison sentence just for the
weapon use. Id. And, the statute allows for a lesser minimum sentence if
the defendant has not previously been subject to the enhanced penalty.
1A

Recently in Oregon, an adult defendant was charged with first
degree criminal mischief, unlawful use of a weapon, menacing, and 12
counts of recklessly endangering another person for a shooting incident.
App. 10 (Indictment & Judgment of Lisandro Sanchez).®® He ultimately
pled guilty to unlawful use of a weapon and four counts of recklessly
endangering another person and will serve just 18 months in jail. /d.
Though his crime involved twice as many potential victims as
Guadalupe’s crime, had Sanchez been convicted at trial, the longest
sentence he could have received was 22 years — five years maximum on
each Class C Felony (unlawful use of a weapon and criminal mischief)
and one year maximum on each count of recklessly endangering another

person. O.R.S. §§ 164.365; 163.190; 166.220; 161.605.

¥ In the federal system, the Department of Justice “has issued policies that allow
prosecutors to refrain from charging multiple [firearm enhancements] because of the
particularly long sentences that stacking can produce.” United States Sentencing
Commission, Report to Congress: Mandatory Minimum Penalties in the Federal
Criminal Justice System, Conclusions and Recommendations (October 2011) at 361,
available at http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_
Testimony_and_Reports/Mandatory_Minimum_Penalties/20111031_RtC_Mandatory _
Minimum.cfim (last accessed Dec. 7, 2011).

2 See also Arrest Made in Drive-By Shooting (Oct. 2, 2011), available at http://tillamook
headlightherald.com/news/article_a16507c0-ed16-11e0-a93b-001cc4c03286.html.
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In Colorado, all degrees of assault require bodily injury.?’ C.R.S.
§§ 18-3-202; 18-3-203; 18-3-204. Because no one was injured,
Guadalupe would likely have been charged with a lesser crime such as
Menacing or Reckless Endangerment. See C.R.S. §§18-3-206; 18-3-208.
Both are Class 3 Misdemeanors carrying a maximum of six months
imprisonment. Id.; C.R.S. § 18-1.3-501(1)(a). Menacing can be a Class 5
Felony if a deadly weapon is used; the penalty for a Class 5 Felony is one
to three years imprisonment. C.R.S. § 18-1.3-401(1)(@)(V)(A).

It is clear that in other jurisdictions, Guadalupe could have
received a sentence significantly less than 92 years. When considering the
punishment Guadalupe would have received in other jurisdictions, the
court should also consider that the national trend is toward even greater

protection of juveniles in the legal system. See supra at10.%

¢. Punishment for similar crimes in Washington: For a crime

in which no one was injured, Guadalupe is serving one of

the longest sentences for a juvenile non-homicide offender
in Washington.

The State has not named any offender serving such a severe
sentence for a juvenile non-homicide crime, and with good reason — there

is only one other person in the entire state serving as much time as

%! There are exceptions which do not apply here, such as when one assaults an officer.
See O.R.S. §§ 161.605; 163.190; 164.365; 163.190.

% Notably, if Guadalupe were charged with the same offenses today, Washington law
would allow him to be transferred back to juvenile court if the prosecutor agreed. See
RCW 13.04.030.
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Guadalupe for a non-homicide crime committed as a juvenile. See App. 6
to Brief.??

Guadalupe’s sentence cannot be justified by the fact that adults
could have received similar sentences. The State does not name any
defendant who received an equally long sentence. Instead, it relies on
multiplication to conclude that the adult defendants it cites would have
received sentences as severe as Guadalupe’s sentence had they been
charged with as many counts. Response at 23-24. However, a sentence
can be so long as to be unconstitutional even where a lesser number of
charges would have resulted in a proportional sentence.

In addition, all of the defendants cited by the State were adults
when they committed their crimes. App. I-L to Response. As discussed
previously, the Fain analysis must consider youth and its implications
when deciding whether a punishment is cruel. Even if the State could
point to adults who received the same sentence for similar crimes, that fact
would not make Guadalupe’s sentence proportional. When compared to
adult non-homicide offenders in Washington, Guadalupe’s sentence is
excessive. When compared to other juvenile non-homicide offenders in

Washington, his sentence is extremely unusual and severe.?*

= Statistics current as of end of year 2010.

 The State points out that many defendants who receive lower sentences do so because
of plea deals. Response at 24-25. Though by nature plea deals provide for lower
sentences than trial, they do say something about the appropriate and necessary
punishment for certain crimes. As evidenced by Guadalupe’s plea offer, the State’s
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D. GUADALUPE WAS DENIED EFFECTIVE ASSISTANCE OF
COUNSEL DURING SENTENCING

When Guadalupe arrived at sentencing, he was 17 years old and
faced a minimum standard range sentence of 77 years. App. 1 to Brief.
His sentencing hearing transcript is less than 13 pages long. App. 3 to
Brief. The hearing consisted in large part of offender score discussion, the
judge and the prosecutor arguing about running the drive-by count
concurrently, and the prosecutor requesting the high end sentence.
Defense counsel’s advocacy for a lesser sentence comprised just seven
sentences — a single request for the low end sentence of 77 years. The
record reflects no evidence of a presentence report. Defense counsel
presented no witness testimony and no evidence of Guadalupe’s difficult
family history, learning deficiencies, or great potential for rehabilitation.
By page nine, Guadalupe had been sentenced to spend the rest of his life
in prison.

1. Failure to request a mitigated exceptional sentence is not a
reasonable strategic decision when there is statutory and case
law support for such a sentence and the alternative is the
certainty that a juvenile non-homicide offender will die in
prison.

The State first argues that Guadalupe has provided no proof that

defense counsel was aware of mitigating circumstances. Response at 28.

position was that 15 years imprisonment was sufficient to serve the purposes of the SRA.
See App. 8 (Plea Offer). Yet Guadalupe received life in prison after being convicted at
trial.
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However, defense counsel should have been aware of the specifically
enumerated mitigating circumstances listed in RCW 9.94A.535(1), as well
as recent case law which provided support for a mitigated sentence in
Guadalupe’s case. Under RCW 9.94A.535(1)(g), the court may impose a
mitigated exceptional sentence if the operation of the multiple offense
policy results in a presumptive sentence that is excessive in light of the
purpose of the Sentencing Reform Act.”® The Washington Supreme Court
had recently made clear that, notwithstanding the requirement that
sentences for serious violent offenses be served consecutively, a court
could run such sentences concurrently as an exceptional sentence. See In
re Mulholland, 161 Wash. 2d 322, 331, 166 P.3d 677 (2007) (finding trial
court could have imposed mitigated exceptional sentence where defendant
was convicted of six counts of assault one for drive-by shooting).

Further, defense counsel representing juveniles charged as adults
should have been aware of the U.S. Supreme Court’s language in Roper v.
Simmons, 543 U.S. 573, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005),
regarding the major differences between juveniles and adults. Guadalupe
was facing the most severe sentence possible for a juvenile after Roper —
life in prison. Had counsel done a minimal investigation into Guadalupe’s

background, he would have discovered mitigating evidence which was in

» As discussed in Guadalupe’s opening brief] his sentence does not serve even one of the
SRA’s goals. Briefat 21-23.
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line with Roper’s language on juveniles and which would have supported
a mitigated exceptional sentence. See App. 1-7.

The State next argues that defense counsel’s decision not to request
a sentence less than 77 years was strategic. Response at 26-27. The fact
that a decision is strategic or tactical does not immunize it from attack.
State v. Grier, 171 Wash. 2d 17, 33-34, 246 P.3d 1260 (2011). “The
relevant question is not whether counsel’s choices were strategic, but
whether they were reasonable.” Id. at 34.%° In this case, defense counsel’s
failure to request a mitigated exceptional sentence when there was a
statutory basis and case law support was unreasonable. See App. 7. By
failing to request an exceptional sentence, defense counsel ensured that his
Jjuvenile client would receive a minimum of 77 years in prison for a crime
in which no one was injured.?’ A “strategic” decision based on the hope
of receiving a sentence that far exceeds life expectancy is not reasonable,
especially where a specifically enumerated mitigating factor and available
evidence support a lesser sentence.”®

Next, contrary to the State’s argument, defense counsel’s failure to

present testimony at sentencing was not a reasonable tactical decision.

% {quoting Roe v. Flores-Ortega, 528 U.S. 470, 481, 120 S. Ct. 1029, 145 L. Ed. 2d 985
(2000))

%7 Even taking into account early release time, the best Guadalupe could have hoped for
was release at 88 years of age.

% Not taking into account lowered life expectancy due to incarceration, Guadalupe’s life
expectancy in 2007 was 76 years of age. Social Security Administration, Period Life
Table, available at hitp://www.ssa.gov/oact/STATS/Tabledc6.htm] (last accessed Dec.
12, 2011).
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The fact that Guadalupe’s mother and sister’s alibi testimony was not
believed at trial does not necessarily mean the judge would have
discounted their testimony at sentencing. See App. 7. Furthermore,
several other people, including Guadalupe’s grandmother and three high
school teachers, would have spoken at the hearing. See App. 1-3, 5. His
grandmother would have provided insight into Guadalupe’s childhood,
including rejection by his father and neglect by an alcoholic mother since
age seven. App. 5. Guadalupe’s teachers would have described him as a
respectful student who was easily influenced by others but far from
irredeemable. Apps. 1-3. Defense counsel’s failure to present this
testimony likely stemmed from his failure to investigate and discover it,
not from a strategic decision.

2. There is a reasonable probability that the sentencing judge
would have imposed less than a life sentence on a juvenile non-
homicide offender had he been informed of his discretion to do
so and presented with case law and mitigating evidence in
support.

The State argues that Guadalupe cannot demonstrate prejudice and
attempts to distinguish State v. McGill, 112 Wash.App. 95, 47 P.3d 173
(2002), on the basis that, in McGill, the trial court erroneously believed it
could not impose an exceptional sentence below the standard range.
Response at 5. However, the defendant in McGill asserted two claims:

trial court error and ineffective assistance. 112 Wash.App. at 97. The

court found in favor of the defendant on both claims. Id. at 101-102. On
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the ineffective assistance claim, the court held that a court “cannot make
an informed decision if it does not know the parameters of its decision-
making authority. Nor can it exercise its discretion if it is not told it has
discretion to exercise.” Id. at 177. Like defense counsel in McGill,
Guadalupe’s counsel failed to inform the sentencing judge of applicable
case law giving him authority to impose a mitigated exceptional sentence.
Because the judge was not informed of his discretion and was not
presented with evidence to support a mitigated sentence, he could not
make an informed decision about whether such a sentence was
appropriate.

The State also argues that Guadalupe’s high-end sentence
demonstrates that the trial judge felt Guadalupe’s conduct “was egregious
and did not warrant any type of mitigation in his sentence.” Response at
28. There are two possible explanations for the judge’s imposition of the
high-end sentence. First, because counsel did not request an exceptional
sentence and did not present testimony at sentencing, the judge did not
have the information necessary to decide whether it was appropriate to
lock Guadalupe up for the rest of his life. Perhaps in the absence of any
mitigating evidence, he assumed there was none — that nobody was willing
to speak on Guadalupe’s behalf and that there was nothing redeeming

about him.
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Alternatively, the judge might have imposed the high end
unintentionally. The sentencing transcript supports this theory. First,
there are indications that the judge was looking for ways to lessen the
sentence. It was he, and not defense counsel, who raised the same
criminal conduct argument on behalf of Guadalupe and continued to argue
the issue with the prosecutor. App. 3 to .Brief at 3-4.% Second, the judge
imposed the high-end sentence immediately following the complicated
discussion about running counts concurrently. /d. at 8. During this time,
defense counsel did not renew his earlier, very brief request for a low-end
sentence. It is possible the judge focused on the same criminal conduct
issue and then simply imposed the sentence the prosecutor had requested
without regard to defense counsel’s earlier, minimal advocacy on
Guadalupe’s behalf. This possibility is supported by the fact that the
judge did not provide any reason for imposing the high end sentence.
Instead, he said, “It is a long time that’s for sure. 1,111 months?” Id. at 9.
He also stated “So actually, all of the discussion about this has no practical
impact when you get right down to it,” suggesting he thought the same
criminal conduct decision would make a difference (and, of course,

recognizing that Guadalupe was never going to leave prison). See id.

# Further, after deciding to run the drive-by count concurrently, he stated “And that’s the
only place...” (before being interrupted by the prosecutor), indicating he was searching
for other areas to address. /d. at 5.
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This court has found defense counsel’s failure to make a valid
sentencing argument prejudicial where there was strong case law support
for the argument. State v. Saunders, 120 Wn. App. 800, 825, 86 P.3d 23
(2004), appeal after new sentencing hearing, 131 Wash. App. 1002
(2005), review denied, 156 Wash.2d 1034 (2006) (same criminal conduct
argument). Similarly here, there is a reasonable probability that the judge,
if informed of his discretion to do so, would have imposed something less
than a 77 year sentence where recent case law provided a solid basis for
the argument, and where an adolescent defendant with great potential for
rehabilitation was facing life in prison for a crime in which no one was
injured.

III. CONCLUSION

For the foregoing reasons, and those set forth in the Brief in
support of his Personal Restraint Petition, Guadalupe respectfully asks the
court to grant him relief by remanding for a resentencing which will
provide him with a meaningful opportunity for release.

Respectfully submitted this 14® day of December, 2011.

Kim Ambrose, WSBA # 19258 Dylan Tessier, Law Student
Attorney for Guadalupe Solis Diaz
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IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION II

IN RE PERSONAL RESTRAINT )

)
OF ) NO. 42064-3-11

)

)

DECLARATION OF
) ROBIN JACQUES

GUADALUPE SOLIS DIAZ

I, Robin Jacques, declare the following:

1. My name is Robin Jacques. Iam over 18 years old and competent to testify about
the statements below, which are based on my own personal knowledge.

PROFESSIONAL BACKGROUND

2. I’ve been an educator for about eighteen years, first in Tacoma and then in
Centralia. I've worked with hundreds of elementary, middle, and high school
students during the course of my career. For the past nine years, I've worked as a
Paraeducator at Centralia High School. In this position, I work very closely with
my students, both one-on-one and in small groups.

RELATIONSHIP TO GUADALUPE SOLIS DIAZ

3. I taught Guadalupe (“Jr.”) in the special education program at Centralia High
School. According to his special education records, he had been identified as
developmentally delayed in kindergarten and began receiving special instruction in
communication, social/emotional and adaptive skills. In second grade, he was

identified as Specific Learning Disabled (SLD) and received specialized
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instruction in basic reading skills, math, and written expression. He continued to
be identified as SLD in the following two required three-year evaluations.

4. His last evaluation took place in February of 2007 when he was sixteen years old
and in the tenth grade. The test results showed him to be below grade level on all
subjects except basic reading skills. His math skills, written expression, and
reading comprehension were below the sixth grade level. The evaluation team
recommended assistance in math, reading, and written language, and suggested
modified instructional strategies to help Jr. learn. These strategies included
establishing eye contact, emphasizing key words and phrases, and determining
whether directions were received and understood. Jr.’s Individualized Education
Program (IEP) (which contains this information) is attached to this affidavit.

5. I worked with Jr. in the special education classroom from 2006 to 2007. He was
one of my favorite students. He was a good kid and was always respectful to me
and Sherry Evans, the other classroom teacher. Some kids are disrespectful and
will walk out of class or slam doors, but Jr. was never like that.

6. In my years of teaching, I've seen how kids can get involved in gangs and feel
trapped. I remember one time I told another young gang member that he had
detention just so he would have an excuse not to attend a “face-off” after school.
The kid just smiled and thanked me. I'd given him a way out, at least for that day.
[ feel that Jr. was a young kid who got caught up in a gang. 1 knew he was a gang
member, but he never brought it into my class.

7. I remember one night I was driving and saw Jr. walking in the dark. I drove up
behind him and honked the horn, and he jumped about a mile. Even though Jr. was

in a gang, I wasn’t afraid to do that. I never felt threatened or afraid of him.
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10.

11.

There were times when Jr. missed a lot of school. I know there was a period of
time he was living away from home. He would often come to school very tired
and would just want to put his head down and sleep. He struggled with his work,
but when we held him to it, he was willing to work hard.

Jr. was very close with his sister Stephanie, who was also in the class, but he didn’t
talk about his home life. From my experience working with kids, I am pretty good
at observing their moods, the way they carry themselves. If there are problems at
home, they often come in tired and want to sleep, as Jr. did. From my
observations, I don’t think his home life was the best. Stephanie would often say
that their mom was “sick” and she had to take care of her. Their younger sister,
Monica, who I teach now, has said the same thing.

Since Jr.’s been incarcerated, we’ve kept in touch through letters. We talk a lot
about his younger sister, Monica, and he thanks me over and over and over for
watching over her at school. He also thanks me for all the help I gave him. Heisa
fantastic artist and has sent me drawings. I mentioned to Jr. that I was worried
about his younger cousin for being involved in a gang. Jr. wanted me to tell him to
mellow out and that he shouldn’t be doing that. Jr.’s told me that he’s trying to
stay out of trouble, but I know it’s hard with a sentence that long. If I were him,
I"d have no incentive.

I would have spoken at Jr.’s sentencing if I’d been asked. I would have told the
judge about my experience with Jr. and asked him not to lock Jr. up for the rest of
his life. Tknow that what he did was wrong and he could’ve killed someone, but
he didn’t. Idon’t think it’s right that he has a life sentence. There are people who
have killed and received less time. People at school still talk about “the kid who

got 92 years.” Even people who don’t know Jr., if you tell them about the crime
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and the sentence, they can’t believe it. They think it’s extreme. Jr. is so young, he
has a life ahead of him, and I truly think he can be rehabilitated. Jr. made some
bad choices, but he is not a bad kid. I just hope he gets the chance to come home

to his family someday.

I DECLARE under the penalty of perjury of the laws of the State of Washington that the
foregoing is true and correct.

DATED this {{P‘” day of December, 2011, at Centralia, Washington.

/""*\\
. b * ,,,, oo N . ‘«\.«1 ‘
N GO R AN Y
RobinYacques ‘ ) N
—
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If agsesament is not appropriate, indiaate why:
H Asssssment instrument not sppropriste for atudent's ablity ieve! L Other:

if azsesement Is nol eppropriate, describa the alternative essessment:
Cleaap [ Hirgenca [ Portfolio assessment

& Other: DAW

Accommodations required to pariicipate:

Dist\WASL DisiITES RistfOther

Cuestions read orally - math Allow mdra ima, frequent breaks Allow eodra time, frequent breais

Individusiized/small group administration Individusiived/small group administration individuaiized/small group sdministration

Allow exfra time, frequent breaks Questions tead ocally - math CQuestions read orglly - maih
Bshaviorsl Conaldarstions

This sludent's bahavier:

[ Fails within normal disclplinery procsdures ] May impeds his/er lsaming [J May impacds the lsaming of others

Behaviors! inlervention strategles:
#l Follow schoo! discipiinary plan [ Estabiish a behavior contract [J Establish a struciured behaviors! program

[ Environment edustments L modification of consequencas

Describe or attach a description of the discipiinaty plen (if other than nomal echool disciplinary pian) which must
inciude positive interventions:
Pee CHE shdani handuonk

Describe positive behaviersl Intesventions:
[ Structured reward program (3 Decumented verbal revard program  { Special privileges/rewands
[l Other: social sidlis instruciions as nesded

Otihver Specis! Considerslions

& done
[ Limited English programming need:
3 Bind/visually impalred student
Need for Brafile [ Yes [INo  Justficsion [ Neocsssary to deveiop appropriate program [J Not required for services
[ Desthard of hearing student
Nesd for language therapy (1 Ves [INo  Need for supmentative communication mode [J Yes L1 No
Need communication mode: [ Oral communicstion {7 Signing communication L] Aural communication
[] Needs direct Instruclion In: ] Use of technology in speach [ Signing [J Communication adaptatons

Crigined to; Bludent Suppent Ofics; Copy to: Parent, Bpeciel Educetion Teasher Page 2 aMens
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STUDENT: GUADALUPE DiaZ BIRTH DATE.  @M4/1880  8CHOOL: CENTRALIA HIGH

The (EP team is proposing the student's placament into special education and the development of an JEP.

Summary of present lovela of performance:

The disabifity results In [] communication [ academic L1 motor control [ auditoryvisusl [ behavioral, or [ developmenta

difficuities which adversely affect the student's involvement and progress with:

Em’um in classroom discussion gwﬂ:vnm i 8 developmentally Hate lavel
ng pesrs approp

[ compiying with classroom beheviorst parameters [ compisting deveiopmentally eppropriate aotivities

Besed on cument evaluation resulis, recommandations, and classroom performance, and considaring any potential harmiul effect of
placement and qualily of servicas, the following continuum of service options are considered in order to datermine the appropriate
program placement to mest the student’s IEP goals and abjectives. Preference s given to placement Into the general education
cinssroom in the school closest to your home.

Sorvice dalivery options: Raasen option rejsctedfesincing:
Approprisis Insufficient Too Restrictive Other

Gerersl sducation with no sarvices 0 B8 [}
General class with censuliing services m} B 0
Genaral olass with in-class sducationa! support O B 0
Generul class with pull-out related services g g8 o
Genaral class with pull-out services B 0 O
Specialized leaming class wilh integretion Into general 0 ) B
class and/or community

Speciafivad lnaming class ] [n B
Special or residential school n I n} ]
Home instruction o ] B
CRiver (plesse axplain);

Other faclors consldersd:

maﬂmumm: 8
information from the pareni(s) Previous assessment dsta [ Reports from other agencles
@ Cbservalion by the teachar(s) Ld New sssessment data L] Medical record(s)/report(s)

@l Classroom assssament by the teacher(s) [ Therapy Pedformance T Ctier Factprs:
Additionai factors relevant fo this proposalreferral:  NONE

Transition servica nseds (16 yrs end older):
[J General education advanced placement clasees;
i Genearal educafion vocationsl treining classes: To Be Deterrmined,
L Special sducation communily baged training:
wammwaawnhgt

1 have received a copy of the Procedural Safeguards: Parents'/Student’s Rights and undersiand that my consent is voluniary and, on
initial piscement, may be revoked at any time prior 1o initial placement of special education services.

Ll give my consent for piacement of my studant as defined above In the Placement Decision,
LJ | do not agres with the proposed placement of my student.

Cuplit) O 3/23)0p

¥ Parent/Guardisn Signature
Originad to: Student Bupport Offios; Copy to: Parent, Specisl Edusation Teacher Page 3 885
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IEP: Goals and Objectivea IEP Moeling Date: _ 3/25/08

ETUDENT: GUADALUPE DIAZ [EP AREA: MATH

Prasent Lave! of Pdusations! Performancs:
Per the WJR Hll, administered 12/16/03, Guadalups scored at the 5.2 grade level in math calculstion and atthe 5.4
graciel lever in math reasoning. Classroom performance places him &t an approximate 6th grade level.

How does the student’s disability affect Invoivement and progruss in the ganeral currioulum:

Guadsiupa Is not able to independently complate general education math sssignments. He struggles with
understanding the concapts at a fast pace, He needs the curriculum adjusted to his pace and level. Speclalized
instruction is needed.

MMﬂuﬂGﬂl(ﬁduﬂmmewmwwwmhmw

To improve the student's understanding and application of concepts and procedures of algebraic senss from cument
leveis to @ growth of ane grade level, a8 measured by a teacher generated performance-based assessment. (EALR
1.5, Math)

You wifl receive  progress raport on the following objectives on a quarterly basis: of Progress
48t a0 4th

Anticipated DB
Dale

Given Instructional malerials, the student will recognize, creats,
extend, and generalize pattems, sequences and series with 80% 10/08
accuracy, as monitored through obeervations and on work samples,
quarterly, by Special Education Stafl. (EALR 1.5.3)

Given math sctivities and projects, the student will eveluate end
simplify expressions with 80% accuracy, as monitored through 3407
observations and on work sampiles, quarterly, by Special Education
Staff, (EALR 1.5.3)

3, Litte progress made {nole reason) ,
4. Progress mads; Objective nol yet mel 4. Nesd to reviewitevise IEP
6. Objective met 6. Other (Spacify)

8. Goal met (ndcate date)

Original to: Student Support Offics; Copyte: Pasent, Spoalel Eduoafion Teacher Page 4 Mo
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Transition Services Component of the IEP Meeling Date: _____ 3/23/06
individualized Education Program (IEP)

STUDENT: GUADALUPE DIAZ BIRTH DATE: @14/1880  BCHOOL: CENTRALIA HIGH

gUMMARY OF FUNCTIONAL VOCATIONAL EVALUATION

Indicate the student’s occupational interests, aptitudes and the avallability of occupational preparation opportunities including a
mmdmmmmmmmlmmcmummmmmummm.

Guntelipe tons nel know wihet vt wants i 4o o be geis out of school.

ANTICIPATED POST SCHOOL OUTCOMES

Post Bacondasy Education Employment Community Living
] College Program £ compsililve L] independent
[ Vocationsl Training Program ] Supporied (.} Bupporied

& Not Determinad {7 Not Determined [[] net Determinad
(O Other (] Other O Othes

Pomnmtaladdﬂmul needs: n'a

dNEEDED TRANSITION SBERVICES

Transition services and/or suppert ere neaded in the areas us checked below. This IEP includes present ievels of sducational

WMMWMMWMuMMWWMMthEPM
detarmined that servicas In & required area were not needed at the present time.

PRESENT FPUTURE NOT __ IFNOTNEEDED:
REGUIRED AREAB MEED NEED NEEDED Adequste Skills inspproprisie Genersl Ed Other
instruslion o O () ] o
Vocational Education / Training O | [m] m] (B ]
Community Experiences o a | | o 0
Employment Objectives jw] o & | O 0o
Post-school Adult Living Obj ] (n] B | o (u]
Dally Living Skilis o O [ | [ | o O
Commenis:
nis.

INTERAGENCY RESPONSIBILITIES

invoivement of the following organizalionsiagencies are necessary to mest the student's iransition neads. This Involvament
mwwmmnmmm.mm Withen consent ls required before any

Team Member
Agency Purpose Reaponalble fo Make Contact Date Contact Completed
Carear Conter guplors lob Intarests ocounseionsiudent Sr2a/2007

Originel to; Budent Support Office; Copy to: Parent, Speolal Education Teasher . Page 8 2300
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Class Adapiation Form IEP Meating Date: 8/23/08

STUDENT: GUADALUPE DIAZ BIRTHDATE: 8/4/1880  SCHOOL: CENTRALIA HIGH

Speclly the modifications and adapiations needed to ensure the eludent's participation In hisfer general education
program; includs any necesenry supplementary alds.

Hodify instrustions) Blratogles Modiy Tesching Setting
Nona L) None required
Eslablish eye contact £ Preferentlal locallon sway from distractiens
0 whether diveclions received/understood L} isolation from
Em""’"“"’““"’i WWH """“ I,P"‘mu tive rein (X Other: iants taken in sitemats ratekes o8 neadaed
Emphasizs Modify Materials
g individusiiead exercizesimovemerts Bl None required
O peer promplers [ Typed texd
laammmiglnmmm £ Modified taxt
Encou udent problem-solving/self adaptations
Provide consisient cisas routine/epectations 03 Use of computer
O Other:
0 other:
Hodlly Curdtulum
Hodify Pesformance Expestations & None required
L] None required 3 Different curdeutum
[J 8horten assignment £1 Modifled cumicidum
L Mod. exer. 8.9., arms only wijump Jacks, inciine pull-ups [] Other:
BDoveloplndvidua!corm plever ity
[ Tesch self moniioring mm
1 8at goals with student 1 PaasiFail
[ Alow necassary rest bresks O Completefncomplets
&) Cther: extended Ume on assignmants 1o and of quarter [® Other:pasa/fuil or grade

The modifications/mdaptations ohacked or sddad above may be followed In the following programe/ciesses. Each of the
foflowing teachers must reseive 4 copy of the adeptation form,

Ganeral Educetion Class (siem.) Date: OReadng Dste: 0O History Dats:
] Diate: O English  Date: T Math Dats:
w] Data; - O sdence  Date; B All Clnsses Date:  03/23/00

Additional information

Originel to: Student Suppont Offics; Copy o0 Parevt, Spesisl Edusation Teacher Page 8 eHAD
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TRANSITION ACTION PLAN

Btudent Neme: GUADALUPE DIAZ Birthday: 8/14/1980 Date: 3/20/2008

Wiscellanecus Activities:
identified Area of Need:

1) Social security

2) Register to vote and for selective service
3) State ID

4) Disabliity ewareness

AcﬂonP!m
Leam your soclal sacurity number and store your card In & safe Parent 1670%

to vote. ﬁ
register wﬂh_ geiociive sarvics,
in & Washington State ID Card or Driver's License, Parent md

7

Hoow your disabilily and be able o describe it Student/ Staff

Residential
identified Area of Need

1) Housing arengements
2)
3)
4

Action Plan
Activity sibil DueDate Complt Date
living arrangements post high school. WswdanUPm
During independent iiving class determine casts for apartment/ |Student/ Staff ﬁ

other living arrengements.
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TRANSITION ACTIONPLAN ™™

Student Name: GUADALUPE DIAZ

Educstion:
identified Area of Need:
1) Self advocacy
2) secondary education
3
4)

Action Pian
Responsiblifty DusDate  Compit Date
Resaarch secondery education oppaortunities Staff 7
applications, fill out and return, tudent/ Parent
Submit FAFSA application. Parent
scholarships, grants and loans. Staff
schools disabliity coordinator about avalisbie dent
Attend your IEP mesting, IStudent/ Statf , 407, 4108)3/5
7
in your accommodations, transition class. [Btudent/ Staff
for DVR services Student/ Parent
B8os
Teke appropriate {esiing for collage placement. Student/ Staff
PBAT, BAT, ASVAB, ACT, AGSET
Transportation:
identified Area of Nesd
1) Drivers license
2) Vehicle
$) Insurance
4)
Action Plan
Activity ol DusDate  Compit Date
Take and pass driver's license test.
Rassarch end purchase rellable transportation.
Contact insurance company o have vehicle coverags. fudent
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| . s
TRANSITION ACTION PLAN

Student Name: GUADALUPE DIAZ
Health Care:
identified Area of Need:
4) Hesith coverage
2)
3}
4)

Agtion Plan
Activity Responsibility Dus Dete  Compit Date
Check on the age requirements on your parent’s policy. Parent [6/08

j&mupforindividmleovmob«onpamwwoxpim. tudent rwa .
M‘YfOTSSL Student/ Parent FIOS

Employment: ‘
identified Area of Need
1) Career assessment

2) Portfolio toward competitive employment

3) Senior project
4)
Action Plan
Activity Responsibilty __DusDate _CompitDate

Take WOIS assesament in the career center. E:.mmlsmﬁ
Attend a Worksource (State job resource center) tous, including dent/ Staff
computer applications
Wcmcmu Portiolio. {Student/ Staff
Complets independent living class requirements, including W Staft
updated resums and career research.

iComplete and present senior project. Student/ Staff




Nov.23. 2011 12:56PM  STUDENT SUPPORT No. 9243 P. 13

v,
Hotice of individualized Education Date: 2202006

Program (1EF) Meeting

STUDENT: GUADALUPE DIAZ BIRTH DATE: 8/M@/1880  SCHOOL: CENTRALIA HIGH
Dear Eiizabeth Dan:

This is fo invite you io a meeting for your ohild, &8 named above. If your student is 14 years oid or older, he or she I inviled to
aiiend tha IEP maeting, Al this mesting, we welcome your Input and together we wiit

(% deveiop or review an individuaitzed Education Program (IEP) for your child, if hafshe ls eligible. The development of the IEP
wmuhnummmmuomawmmmmnmmmm.mwm.mmm.

62 consider your chiids Umneition service nesds beginning at age 18. Tranailion services ere designed lo promote your childs
movemen from mmmm!m.mummm.mmm.w«mw
participation. Consideration of transition services s requined when a siudent ls 96 or when iransllion services may be

The masting ls schedulsd for Thyrgday &/23/08 ol 8:00 am
Day Dale Time
The meeding wii be held at Centruile High 8chool Library Conference Room
Bullding Room
The oihar people invilad lo aflend are:
NAME POSITION

"Sherry Evens Specisl Education Teacher
Dennis Longmaler District Representative
Sera Hallleld Genaral Education Teacher
Sincerely,
Lynda Hainer IEP Coondinator 807-7246

Name Title Phone

STUDENT: QUADALUPE DIAZ

Pianaa fill out this part of the form, out it off, and retum it to your child"a school, CHB Aftn. &, Bvang
it this Is inconvenient and you would fike to reschedule the mesting, please coniact us as soon as possibie. if you need special
ascommodations, please indicate:

[ Lenguageinterpreter [ Signing interpreter  [] Other:

1 have been notifiad of the |EP mesling for GUADALLPE DIAZ

{0 1wl ettend the |EP meeting 23 scheduled.

0 This is an sitemate day and time | can aitend an IEP meeting:
[1 1em unahie to perticipate in the development of My child's IEP. Piease forward a copy of the completed IEP for my spproval,
(] 1cannot atiend the IEP mesling as scheduled.

Orignal fo: Parent; Copyto: Student Support Offios, Bpscial Edundion Teacher 22212008
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Chehalts Cantrafia Studens Suppat Cooperative Stadent Namse:

P,

14

DOCUMENTATION OF PARENT CONTACT
Dawe:_3/13/0b & Telephone [ Conference L Other:

District ij%de_ﬁﬁ'ﬂ)_— Who Contacted: _ 72242247

Comments: )“’f 2 L TEP dalv PP e P

D FDb O Telephone O Conference B3 Other: Aettr)

District WMW:M_AM— ‘Who Contacted: _M‘*"r

Comments:

Date: [ Telephone [ Conference L] Other:
District Representative: Who Contacted:
Comments:

e d

Date:__ [ Telephone [ Conference [ Other:
District Representative: Who Contacted:
Comments:

Date: ) Telephone [ Conference [ Other:
District Representative: Who Contacted:
Comments:

neid
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EVALUATION REPORT
EVALUATION MANAGER'S REPORT
CHEHALIS-CENTRALIA
STUDENT SUPPORT COOPERATIVE
1265 SW PACIFIC AVE.
CHEHALIS, WA 98532
(360) 807-7245 FAX 748-8767

Student Name ... Quadelupe Diaz Primary Languege English
(a/l/a) Centalla High School
School
Birthdate 8(14/90 _ Age J6__ CAG _10
Eizahesh Don, S.Bvans. N | I
B Parent/Guardian [} Foster Parens Teacher Grade
] Adult Stugent O Referral . Recvaluation
1402 Harrison Ave, D211 Evaluation Completed  2/9/07
mggg!! Wa 98531 Reevaivation Due Date  2/8/10
City, State Disabliley Category Specific Learning Disahili
BB8-2146
Phone Alermate Phone

This evalvation was conducted in a manner consistent with regulations regarding *Evaluation Safeguards”, The results reported
are considered valid estimates of this student's functioning at the present time,

PERTINENT PARENTAL INFUT/BACKGROUND
Comments:
Guadelupe is a 16 yesr old male who is antending the tenth grade at Centralia High School and receiving special edusation services
through the Educational Support Class. He resldes with his biological family n Centralia, WA. A review of parent provided
nformation reporied oo serious ilinesses or complications durlng pregnancy and bisth. Developmental milestones with the
exception of speech skills were reported to bs reachsd within an average mte. A review of special education records revealed
while atiending kindergartan at Cascade Elementary School in the Chehalis School Diswict, Guadelupe was referred for a special
education evaluation by his classroom teacher due to developmental skill concems. He was identified as Developmentally Delayed
and began veceiving speclally designed instruction through the Deveiopmental Kindergesten program in the avess of
communication, social/emotional and adaptive gkiils. At the end of his kindergarten vear he was resvaiuated and found not
disabled. In second grade he was referred for a special education eveluation by his classroom teacher dus to academic concems.
Guadelupe was identified as a student with a Specific Learning Disability (SL.D) and received specialized instruction in the areas of
basic reading skills, math calculations, and written expression. When Guadelupe was atending fifth grade at Oakview Elementary
School In the Centralia School District, a required three year reevalustion was conducted and Guadelupe continued to be Identified
&8 SLD as well as recelving spécialized Instruction in the besic academic akill aveas. At his next required three year reevaluation,
Guadelupe continued 1 be identified as SLI but was eligibie for services in the avea of math calculation skdils, It hag been thres

SENSORY AND HEALTH SCREENING .
EXAMINER: DATE:

VISION acaity: Group of professionals determined that vislon screening was not needed. GQP has determined existing
evaluation data is sufficlent. No additional data needed.
HEARING scaity: Group of professionals determined that hearing screening was not noeded. GQP has determined existing
evaluation data Is sufficient No additional data needed.

HEALTH or sensory concerns relevant to educational planning:
Nons reported af this time.

‘\ 613/03  Original: Soudent Support smdent file Copy: Bullding Principal

y
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: CheF '9-Centralia Cooperative
Re: Guadelupe Diaz Stude. Jupport/Special Services

years since the last evaluation and state law requires students be reevaluated every three years.

B 2 ar v o B B W w20 sammem s 1 P Y C wmy L. 5 spmems wy L o6 4w w4 . o wmoaws WATUR R BTATKS b ¥ UwE By ¥ axd
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Re:  Guadelupe Diaz Chehat  ‘sniralia Student Support Cooperative
SOCIAL/EMOTIONAL
" According to the
Teacher Report Parent Interview E Systematic bobavior observation
Bebavior Evalustion Scale PKBS2 File review
resulted in & score of:
Comments:

A review of special education records revealed no significant concemns.

ADAPTIVE
According to theresuls of the [ ] Vineland [] siB-R

adaprive behaviors are within normal range.
[} adaptive behaviors are commensurate with abilities.
[ significant edaptive delays are noted, Specific areas of remediation include;

EXCLUSIONARY PACTORS
1t 18 the Tenm's judgment that [ test measusement error B culmrol faciors B limited Englich proficiency
B2 environmental factors B =conomic factars behavioral factors gig ot contribute 16 the performance deficit

M There are some indlcations of test measurement efror,
[ but these do not significantly impact the ellgibility deeision,
[] and they have had s significant effect on the evalustion results.
[Z] There are some indications of cultural factors,
[T bux there is no evidence that they had o significani impact on performance.
[T and it sppears they heve had s significant effect on performance.
‘[J There are some indications limited English Proficiency.
[J but there is no evidence that they bad a significant impact on performance.
[[] and it sppears they have had = significant effecton performange.
[C] There are soms indications of environmental factors,
] but there is no evidenoe that they hed a significant impact on performance,
[0] snd it sppears they bave had a significant effect on performance.
[ ‘There are soms indications of economic factors,
[ but there is no evidence that they had & significant impact on performance.
[] and it appears they have had 8 significant effect on performance.
[0 There are some indications of bshaviorl fagtors.
[ but they an not a0 serious as to suggest a bebavioral disabilicy (refer to discussion in SOCIAL/ADAPTIVE section).
L7 and it appears that the effect on performancs is significent. A Serious Behavionl Disability is indicated.

Refer to group of professionals’ reparts and Pareat Interview for specific details. 1312006
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Re:  Guadelupe Diez Chehalis-Centralia Sudent Support Cooperative

ELIGIBILITY CRITERIA
Disabling Condition: Specific Learning Disability.
INTELLECTUAL
Test: (n Hisci Examiner Frederick G. Cam Date 2/13/01
@) Other

Scores: Full Scale 1IQ 99, Composite Score _

Verbal IQ S PerformenceiQ Lo

Comments: A review of previous special education records revealed the WISC-III was adminigtered 2/98 and Guadelupe
obtained the following scores: VIQ= 80 PIQ= 115 FSIQ= 101. Group of professionals has determined
existing evaluation date Is sufficlent. No additional data is needed.

Az the present time, 0 measured by the above test(s), this student's incellectual ebility Is in the average rangs,

ACADEMIC
Test: Woodcock-Johnson: I Examiner M Thomae/S Evans aspor
Scores: Expectancy: 82
Qrade Standard
Axa Lavel Score Ellgible
Besic Reading Skills 120 100 No
Reading Comprehension — . - (.
Math Calculation Skills - 1 . — - -
Math Reasoning T e —Yes
Wrinten Expression — . . Yes
Other: m———
Other: [ P

Comments: Student's performancs on the test is below grade level with the excaption of basic veading sidils,

1t is the consensus of the Team that measured achievement [ ts [Jis mot gapificantiy less than the
expectancy of parity with peess,

Refer 1o Academic Repon and protocol(s) for apecific detalls, 11386
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Chehall  woralla Stodent Support Cooperative

Diaz
RECONCILIATION OF INCONSISTENT INFORMATION/

PROFESSIONAL JUDGMENT/ADDITIONAL INFORMATION

[EP recommendations: AnewlBPnndnmbed&eloped.
The team recomemends the following placement:
[ general education with no services

[ specialized learning ¢lass with integration into

[ general class with consulting general class and/or community
0] general class with in-class educational suppert [ specialized learning class
[J general class with pull-out related services [ special or resldential school
[B general class with pull-out services [ bome instruction
O other
for assistance in:
& reading {3 prevocational/vocational [ physical/motor
B math 0 adapuive [ pre-academic
B written language [ social/bebavioral [ srdy skills
[J speech/language £] wansition services [ aone
The stadent's services wiil be provided at: residential school.
Fho following services chould be considered: ‘
[0 speech/language therapy [ occupational therapy [ physical therapy
[ other £ no related services are needed

Tha student's need for an extended school year: B 1s notindicated.  [J will be considered in May. [ is recommended.
Recommendations as to need for specific materials, strategies, and equipment:

Modity inatructional Strategles

[ Nome required

B3 Establish eye contact

B Determine whether directions recelved/understood

[ Provide visual/suditory/tactile prompts

1 provide immedlate feedback/aliemative reinforcers

Emphasize key worda/phrases

] Bncourage individuallzed exercises/movements

[J Bncourage peer prompters

[ Bnsure equity in competitive activitles

(] Encourage smdent problem-solving/self adaptations

[ Provide conslstent class routine/expectations

[ Questions read orally - math and science

[] Work wanscribed verbatim or using polnting or signing
Hodity Performance Expactations

L] None required

[J Shorten assignment

[ Mod. exer. e.g,, arms only w/jump jacks, incline pull-ups

] Modify game rules/Individualize player role/responsibility

[ Develop individual contracts

] Teach seif monitoring

[ Set goals with student

1 Allow extra time, frequent breaks
[ Masking portions of assessment page
& Other...

#dodily Teaching Sailing
[ None required
8 Preferentiel location away from distractions

[ 1solation from diswractions
] individualized/small group administration
B Other....
Modify Meloriate
B None required
[ Typed text
{1 Modified text
[J Use of computer ar word processor
[ Use of math manipulatives
[ Braille or large type Instruments
[ Use of sound amplification
[ Oter...
Modity Grading
] None required
] Pasa/Pall
L] Complete/incomplets
& Omer...
Modity Curriculum
B8 None required
[ Ditferent curriculum
[ Modified curdculum
O other...

11/3/2008
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Re: Guadelpe  Disz Chebalis-Cents. . Student Support Cooperasive

ELIGIBILITY DECISION
Statemment of Bligibility:
‘This student ia eligible under the handicapping condition of Specific Leaming Disability.

T his condition adversely affects sindent's educational pesformance.
The student dosa require specially designad instruction.

Adverse Educationel Impact Statement:

Guadelupe’s basic academic skill deficlis adversely affect his ability o understand the genesal education curriculs and to
succassiblly complete assignments from the program commensurates with his peers

B Reevaination
[] This student no longer requires specially designed instruction or does not meet eligibllity requirements; and, therefore,
is not eligible for speclal education,

This student has a disabling condition and is in need of speclal education services. The disability has had an adverse
educationa! impact by preventing acadesnle and/or developmentel parity with peers and requires speclally deslgnad
instruction.

W ﬂﬂ 2/9/07
MELISSA CHAN ‘eam Leader/School Psychologist Date

_ * Signature signifies agreement with both the individual report and the Summary Analysis.

EACH PROVESSIONAL OF THE TEAM SEALL CERTIFY BELOW WRETHER TEHIS SUMMARY ANALYSIS
REFLECTS HIS OR HER CONCLUSION. IF NOT, THE MEMBER MUST SUBMIT A SEPARATE STATEMENT
PRESENTING HIS OR HER DISSENTING OPINION.

MEMBER SIGNATURE POSITION DAIE B8 N
Ohun 2./8 /67
Team Leader

RGNV, V.= —
&ﬁ%ﬁw—_ Special Ed Teacher al4ler
SHERRY EANS

Daenl.

10/2/2006



Nov.23. 2011 12:57PM  STUDENT SUPPORT . No. 9243 P 2

RE: Gusadelupe Diaz Chehal.. Jentralia Student Support Cooperative

SPECIFIC LEARNING DISABILITY ADDENDUM

Classroom Observation

The student was observed on . As compared to the other students in the class; the relevant behaviors noted
during the observation were:

[J Ontask

[0 offtask due to difficulty with level of work.

[0 ofttask due to behavioral issues.

[ Appears not engaged.

[ Acting out - disruptive,

[ OtherDescribe:

B8 GQP has determined an obsarvation s not required.

Relationship of behavior to academic functioning:

No adverse impact.

Adversely impacts academic functioning but does not accounr for significance of discrepancy between
ability and achisvement,

[J Adversely impacts academic functioning and accounts for degres of academic discrepancy.
O] Other:

Stutement of severe discrepancy:
Based on the aysessment, the student has a need for specially designed nstruction in the following area(s).

Reading Reading Comprehension
Math Mathematics Calculations

Mathematlcs reasoning
Written Language

This learning disability does  adversely impact academic functioning and he has not made sufficient progress to meet age/state
approved grade level standards. This student does  require specially designed instruction. It is the group of professlonals’ decision that
the discrepancyidelay 3 mot correctable withour special education and related services.

117872006
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IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION II

IN RE PERSONAL RESTRAINT
OF NO. 42064-3-11

DECLARATION OF
SHERRY EVANS

GUADALUPE SOLIS DIAZ

I, Sherry Evans, declare the following:

1. Tam over 18 years old and competent to testify about the statements below, which
are based on my own personal knowledge.

PROFESSIONAL BACKGROUND

2. Iam aretired Special Education teacher. I have a bachelor’s degree in Special
Education from Central Washington University and a master’s degree in Special
Education from the University of Maine. I have over 31 years of teaching
experience and have taught grades kindergarten through 12. I have taught in
California, Massachusetts, Maine, and here in Washington. I retired in June of
2007.

RELATIONSHIP TO GUADALUPE SOLIS DIAZ

3. Guadalupe (“Jr.”) was one of my favorite students. I taught Jr. in the Special
Education program at Centralia High School. He was in the program because he
had been identified as Specific Learning Disabled. I worked with Jr. through his

10" grade year, but I first met him in the “8.5 class.” The 8.5 class was a group of
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students that didn’t have enough credits or good enough grades to enter 9th grade,
but they could not stay in the middle school. Jr. was one of the nicest students in
that group. He was always polite and respectful. He worked hard and never gave

me any problems. He always seemed very protective of his family.

. I'knew Jr. was associated with a gang, but I was never afraid of him at any time. I

know that his mother and his sister, Stephanie, were very concerned about him.

For a while, they didn’t know where he was and they were very worried.

. Jr. told me that he would go to Los Angeles (I think to visit his cousins) and that it

was common to see people lying in the streets bleeding, some of them having been

shot. I think this type of thing is very traumatizing to kids.

. Had I been asked to speak at Jr.’s sentencing, I definitely would have. I believe

that Jr. just got in with a bad crowd at a very young age. He wanted to please and
belong, and he was just pleasing the wrong people. I saw so much good in Jr. and
believe he has so many redeemable qualities. I do not believe he deserves to spend

his life in prison.

I DECLARE under the penalty of perjury of the laws of the State of Washington that the
foregoing is true and correct.

DATED this [zﬂ,day of December, 2011, at @élfnga&M Washington.

Sherry Ev
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IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION I
IN RE PERSONAL RESTRAINT )
)
OF ) NO. 42064-3-11
)
GUADALUPE SOLIS DIAZ ) DECLARATION OF
) PHILLIP GEARY

L, Phillip Geary, declare the following:
1. I am over 18 years old and competent to testify about the statements below, which
are based on my own personal knowledge.
PROFESSIONAL BACKGROUND
2. I worked as an English as a Second Language (ESL) Instructor at Centralia High
School for approximately five years until I retired in 2008. I also worked as an
Educational Assistant in the 8.5 Program at Centralia High School for two years.
Prior to that, I spent two years as an instructor at the Dofia Ana County Juvenile
Detention Center in Las Cruces, New Mexico.
RELATIONSHIP TO GUADALUPE SOLIS DIAZ
3. I met Guadalupe (“Jr.”) in the 8.5 class at Centralia High School. The 8.5 class
was a group of students who needed to catch up academically before entering the
ninth grade. I worked as an Educational Assistant in the class and worked one-on-

one with the students as needed to make sure they were understanding the lessons.
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I was present in the classroom with Jr. during all four class periods each day and
got know what kind of person he is.

4. Jr. was one of the nicest kids around. He was extremely polite. It was very clear
to me that Jr. was a kid who was easily influenced and wanted to please people.
He wanted to please his teachers and demonstrated it by working diligently, even
when we demanded a lot from him. Because of his desire to please and follow, he
would also have been very susceptible to negative influences. It would also be
typical of Jr. to say he understood something (such as what a judge was telling
him) even if he didn’t understand. In addition to him wanting to please people,
kids at that age are unsure and not confident enough to speak up for themselves.

5. In my experience, most kids who join gangs do so because they are looking for a
sense of security and belonging that is missing at home. Many kids who came
through our program were gang involved to some degree. Some felt it was their
mission to let everyone know and to cause as much trouble as possible. Though it
was known that Jr. was gang affiliated, he never flaunted that fact in class. He was
very well-behaved and very amiable. Though he had difficulties comprehending
the concepts, and he required a lot of remedial work, he made great progress.

6. I definitely would have spoken at Jr.’s sentencing if I’d been asked. In my
opinion, society needs to invest in these young kids rather than throwing them
away. Most young people are easily influenced, and some, like Jr., are especially
susceptible to influence — both negative and positive. If exposed to positive
influences and given time to grow up, Jr. would be fine. I am confident that he can

be rehabilitated, and it just doesn’t make sense for society to give up on him.
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I DECLARE under the penalty of perjury of the laws of the State of Washington that the
foregoing is true and correct.

DATED this q day of December, 2011, at Ce nhiwlioe Washington.

@wuw

Phillip Geary !

Declaration of Phillip Geary - 3
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IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION I

IN RE PERSONAL RESTRAINT

DECLARATION OF
ZELMA RUSSELL

)
)

OF ) NO. 42064-3-11
)
GUADALUPE SOLISDIAZ )
)

I, Zelma Russell, declare the following:

1. Tam over 18 years old and competent to testify about the statements below, which are
based on my own personal knowledge.

PROFESSIONAL BACKGROUND

2. Iam a Juvenile Residential Rehabilitation Counselor at the Green Hill School (“GHS™)
in Chehalis, Washington. Ihave held this position for the past 21 years. I was trained
in the Juvenile Academy and I complete a recertification process each year.

THE GREEN HILL SCHOOL

3. Through a contract with the Department of Corrections (“DOC”), GHS houses
youthful offenders convicted in adult court until they are 18 years old. These youth
receive the same services as those committed to our care from juvenile court. These
services include education, vocational training, and dialectical behavior therapy.

RELATIONSHIP TO GUADALUPE SOLIS DIAZ

4. Guadalupe was transferred to the Intensive Management Unit (“IMU”) at GHS on
January15, 2008, when he was 17 years old. I counseled Guadalupe, usually on a

weekly basis, until he entered DOC custody on August 28, 2008.
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5. During our first few meetings, we identified Guadalupe’s goals and created a
counseling plan. His main goal was to work towards his high school diploma. His
counseling plan included implementing various skills to properly deal with stressful
situations and avoid negative behaviors.

6. Although Guadalupe had difficulty identifying and labeling his emotions, a problem
which likely stemmed from his turbulent childhood, he worked on this issue during
counseling with me and with my colleague Christopher Ward. Guadalupe also had
challenges comprehending the treatment concepts possibly due to his history of special
educational needs. In light of his difficulty grasping concepts, he was referred to the
special needs department for evaluation.

7. Despite these challenges, Guadalupe was committed to counseling from the very
beginning and worked diligently to the best of his ability. He paid attention and asked
questions when he didn’t understand the concepts. Over time, he became very
receptive to counseling and talked about his gang life, his future, his family, and his
goals.

8. We discussed Guadalupe’s gang affiliation and why he’d felt the need to become part
of a gang. He acknowledged that there were issues that had emotionally impacted him
during his early development. One of these was his mother’s response to death of her
significant other several years prior. His mom was devastated and began to increase
her drinking as well as engage in other self-destructive behaviors. At a very young
age, Guadalupe took on the responsibility of caring for his mother, as well as his
siblings. In order to avoid the problems he was facing at home, he at times turned to
gang life as an escape.

9. We also identified other vulnerabilities for joining a gang. These included negative

peer influence, the fact that his girlfriend had cheated on him and he was being
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10.

11.

12.

harassed about it by peers, the need for a sense of belonging, and the need for
protection. The area he lived in presented many conflict situations, and he felt a need
to prove he was not afraid to defend himself. After joining the gang, he felt a sense of
belonging and felt more protected. His best memories of gang life were getting
together to have cookouts and gatherings in order to escape the major emotional issues
associated with his home life. In my experience, it is natural for a youth to seek
support and acceptance elsewhere when dealing with difficulties at home.

Guadalupe was able to identify the negative results that his gang affiliation had caused
in his life. He found them unacceptable and consistently expressed his desire to
disassociate himself with the gang life. However, this issue caused a continual internal
struggle. There were constant stimuli from fellow gang members and rival gang
members in the living unit. Despite the pressures associated with gang involvement,
Guadalupe did try to disengage himself from any negative behaviors associated with
the gang life. He problem solved by using his skills despite the expectation from
fellow gang members that he assault rivals to prove his loyalty.

Guadalupe was facing a 92 year sentence which of course caused him stress and a
sense of hopelessness. In addition, his approaching transfer to a DOC facility at age
18 caused feelings of fear and anxiety. He wondered what was going to happen to him
and what he might have to do to survive there. We tried to focus on his goals, but that
was of little help when he was facing 92 years in prison.

Despite the ongoing concerns associated with .gang issues, family stresses, and worry
about his sentence, Guadalupe’s commitment to treatment remained high, and he
adhered to the rules of the program without any outbursts. He responded well to
validation and recognition of successes. There were times he lost his classification

level, but he always worked hard to regain his prior classification level. He used the
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13.

skills he had learned in counseling to deal with his feelings appropriately. One week, a
peer referred to Mexicans as rapists and liars, causing Guadalupe to become angry and
emotional. However, he dealt with the incident by using the skills he had learned and
practicing deep breathing. Other times, he would take out his frustrations through
reading and exercising. In terms of behavior and dedication to counseling, Guadalupe
was excellent and one of the best I've worked with.

Because of his life sentence, he was pessimistic about his future, but he did express
some hope. He stated that he would like to become a counselor so he could counsel
young people against the gang life. He also expressed a desire to become involved in

religious groups to remove himself from gang affiliations.

14. In my opinion, Guadalupe’s sentence of 92 years was extremely excessive. Inmy 21

years working at GHS, his was the longest sentence I've seen. I’'ve worked with kids
who committed horrific crimes and received far lower sentences. I do not think that
Guadalupe deserves or needs to spend his life in prison. His diary cards reflected low
self-esteem and self-worth; he wanted to achieve his goals, but the desire to win
approval of his peers at times overpowered his ability to do what was best for himself.
He was responding very well to counseling and I believe he would have benefited

from continued intervention to address the issues in his life.

I DECLARE under the penalty of perjury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this 09 day of December, 2011, at (: 9% ggQL;b , Washington.

Zelma Russell

Declaration of Zelma Russell - 4
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IN RE PERSONAL RESTRAINT
OF

GUADALUPE SOLIS DIAZ

IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION II

NO. 42064-3-11

DECLARATION OF
ROSELA RANGEL

A T L L

I, Rosela Rangel, declare the following:

1.

My name is Rosela Rangel. Iam over 18 years old and competent to testify about
the statements below, which are based on my own personal knowledge.

I live in Taholah, Washington, in the Quinault Indian Nation. Guadalupe Solis
Diaz (“Jr.”) is my grandson. My daughter, Elizabeth Dan, is his mother.

Jr. was my first grandson. He was born when my daughter Elizabeth was a
teenager. Jr. was her second child. Her oldest daughter, Stephanie, is Jr.’s half-
sister. When Jr. and Stephanie were young, I lived in Centralia and tried to help
Elizabeth with the kids as much as I could.

Jr. was more or less born into a family of alcoholics. Many people in the family,
including Jr.’s grandfather and Elizabeth’s ex (Stephanie’s father) were alcoholics.
When Jr. was about seven years old, Stephanie’s father drowned. After that,
Elizabeth started drinking too. She would sometimes quit for short periods of time,
but would always start up again. It broke my heart that she would rather be out

partying and drinking than at home with her family. There were even times I

Declaration of Rosela Rangel - 1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

called Child Protective Services. When Jr. was around nine or ten years old, he
started asking me questions like what kind of liquor I liked and why his mother
went out all the time and came home drunk.

5. Jr. grew up mostly around women. I always felt bad because I knew he needed a
male figure in his life. His father was never around. When Jr. was young, he
asked me why his father didn’t want him. Later, when he was about thirteen and
started hanging out with the wrong crowd, Elizabeth asked Jr.’s father to take him
for a while. Jr. went with him a few times, but his father wouldn’t even talk to him
or pay attention to him while he was there. Jr. went alone the first time, but after
that he refused to go without his sister Stephanie. It felt like we forcing Jr.’s father
to take him, and I think Jr. could tell. Elizabeth stopped sending him to stay with
his father after a while because it was senseless.

6. When Jr. and Stephanie were in school, I’d sometimes drive them there or pick
them up. They used to ask me why they were getting picked on for being Latino
and Native American. I'd try to comfort them by telling them that people picked
on me for being Native American when I was in school. Jr. and Stephanie always
stood up for each other. If one got picked on, the other would jump in as protector.

7. Now that Jr. is in prison, I talk to him on the phone when I can, and we send each
other letters and cards. He also sends me drawings that he’s done. I remember
when he got his GED a few years ago. He was so proud when he told me, and he
sent his diploma to his sister Stephanie.

8. I wish I’d had the chance to talk at Jr.’s sentencing. I would’ve told the judge that
the Jr. I know is loving and caring. Whenever I was sick or needed something, he
was there for me. He would always check on me when I came home from the

hospital. He loves his sisters and is always protective of them. I know that Jr.
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needs to be punished and I accept that. But I think that 92 years is too long. I just

wish Jr. had a chance someday to prove that he is a good person.
I DECLARE under the penalty of perjury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this ﬂ day of December, 2011, at Taholah, Washington.

Rosela Rangel é 3

Declaration of Rosela Rangel - 3




APPENDIX 6



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

IN RE PERSONAL RESTRAINT

OF

GUADALUPE SOLIS DIAZ

IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION II

NO. 42064-3-11

DECLARATION OF
ELIZABETH DAN

R S R

I, Elizabeth Dan, declare the following:

1.

I am over 18 years old and competent to testify about the statements below, which
are based on my own personal knowledge.

I'am 39 years old and I live in Centralia, Washington. Guadalupe (“Jr.”) is my
only son. He has an older sister, Stephanie, and a younger sister, Monica. Jr. was
born on Tuesday, August 14th 1990 at 7:01am. I was 18 years old when I had him.
Jr. was a happy, fun little baby. His father left us when Jr. was 1 ¥; years old.
Growing up, Jr. was a mama’s boy. He was quiet, he listened, and he rarely got in
trouble. His teachers always said he was a good little boy. I remember that he
always hated the first day of school. He depended on his older sister Stephanie.
Starting in kindergarten, Jr. was always in this program called IEP to get special
help in reading, writing, math, and languages.

Jr. loved the outdoors. He liked climbing trees, riding his bike, going to the beach
and trails, wrestling, and playing hide-and-seek and sports on the Indian

Reservation. At home he liked when we all sat down and watched movies
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together. He also liked to collect Pikachu cards, play cards and watch Ninja
Turtles and Sonic cartoons with the family.

5. Jr. has always been really close to his sisters and very protective of them.
Sometimes when the kids would lie to me, I'd put Tapatio hot sauce on their
tongues. I remember the first time I tried to do it to Monica for lying to me about
something. Jr. got very upset. He started screaming at me not to do it, saying it
was wrong. Another time, when Stephanie was getting her flu shot, Jr. started
yelling at the doctor “No!!! Please don’t hurt my sister!” He was jumping up and
down and stomping his feet to try and stop the doctor. Jr. is also very generous and
I remember him giving his own clothes and shoes to his friends who needed them.

6. When the kids were growing up, I worked a lot so I could take care of them.
Because I worked so much, I was never home. There were also other things going
on in our lives that I think affected Jr. On August 9, 1997, just before Jr. turned
seven years old, Stephanie’s father drowned. We had his funeral on August 15th,
so I forgot Jr.’s seventh birthday on August 14th that year. After Stephanie’s
father died, I became very depressed. I started drinking and trying to commit
suicide, and Stephanie and Jr. witnessed this over the years.

7. When Jr. was about twelve or thirteen years old he started smoking pot. The first
time I noticed he was high was when I went to pick the kids up from school and
Stephanie wouldn’t tell me where Jr. was. He came from near the park and I could
smell marijuana. Iknew that Jr.’s friends were bad influences, so when he went to
their houses Id always try to go get him and bring him home. One time I went to
get Jr. and the friends’ mom slammed the door in my face. I eventually quit

working because I knew the kids needed more attention from me.
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10.

11.

12.

When things started getting out of control, I called Jr.’s father to come get him. Jr.
spent one week with his father, his step-mother, and their two sons, and then his
father brought him back. I told him he needed to take Jr. for another week, but Jr.
wanted his sister Stephanie to go with him, so she went. That’s how close he and
Stephanie were. Jr. would sometimes ask why I sent him to his father’s house
since his father wouldn’t even talk to him. The last time Jr. saw his father was on
his 14th birthday.

Jr. was about 15 when he got involved in a gang. His cousins were involved in
gang stuff and I think it influenced him. One of his older cousins, who eventually
got out of the gang, still blames himself to this day for introducing Jr. to it.

Jr. spent some time in juvie, mostly for truancy. He really did want to stay in
school but he couldn’t seem to do it. If he tried to avoid fights, there was always
someone who would continue to provoke him.

During Jr.’s trial, I remember talking to his lawyer maybe twice. I remember him
asking me questions about what happened the night of the crime. Then he asked
me those questions during trial. I couldn’t watch the trial because I was a witness,
but I was present when Jr. got the guilty verdict. I didn’t know about the
sentencing date. The next time I saw Jr. after the verdict was when he was at
Green Hill School, after he’d already been sentenced to 92 years. I don’t
remember exactly what I said when I found out how long Jr.’s sentence was, but I
know I would’ve told him he should have taken a plea deal. I would’ve said that
even a 15 year sentence would mean he’d be out at 31. But by the time I saw Jr. it
was too late.

Jr. spent some time at Green Hill School before he got transferred to the

Washington State Penitentiary. When he was in Green Hill, we got to visit him a
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lot because he was close to home. Since he’s been in prison, I haven’t seen him.
He does write and send cards, and I sometimes talk to him on the phone.

13.  IfI"d had the chance to speak at sentencing, I would’ve said everything that I’ve
said right now. I just wished the court would’ve asked me about Jr. and what kind
of life he had, so he could’ve understood where he came from before he gave 92
years. I know that Jr. picked the wrong friends and made bad choices. I think that
the things going on in our lives at home affected him, and if they did I am so sorry.
I was a single mother raising three kids on my own and I worked a lot in Jr.’s life
to support him and his sisters. I did my best, but if I had to raise my kids again, I
would do it a lot different.

14.  Ithink Jr.is a good kid. He has a good heart and soul and spirit. I remember one
letter he wrote to me from prison. He was remembering the time we had studied
about Jehovah’s witnesses when Jr. was about six or seven years old. Jr. had asked
me what God looks like and I had told him no one knows what God looks like
because his spirit is so bright that we would go blind. Jr. was trying to draw a
picture of God. He wanted God in his life then and he does now. I’ve always tried
to tell my kids to say thank you and appreciate what people say and do for them.
So I’m writing this letter hoping it can help him and help the court understand
where he is coming from. I just wish and pray about him coming back into our
lives.

I DECLARE under the penalty of perjury of the laws of the State of Washington that the
foregoing is true and correct.

DATED this ﬁ day of December, 2011, at Centralia, Washington.

-

0N

Y

Elizabeth Dan
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IN THE COURT OF APPEALS OF
THE STATE OF WASHINGTON
DIVISION IT

IN RE PERSONAL RESTRAINT )

)
OF ) NO. 42064-3-11

)
GUADALUPE SOLIS DIAZ ) DECLARATION OF

) COLLEEN O’CONNOR

1, Colleen O’Connor, declare the following:

1. I am over 18 years old and am competent to testify about the statements below,
which are based on my own personal knowledge.

PROFESSIONAL BACKGROUND

2. My professional experience and educational background are partially set forth in
the attached curriculum vitae apd resume (Exhibit A). 1 am a licensed attorney
practicing in the State of Washington since 1990. My Washington State bar
number is 20265. My practice has focused on criminal defense. I am currently a
senior attorney at the Society of Counsel Representing Accused Persons, a public
defender agency in Seattle. 1 have worked here for over 14 years and I would
estimate that I have represented over 2000 adult and juvenile defendants in
crin:ﬁnal proceedings. Iam on the SPRC 2 list of attorneys ciualiﬂed to represent
persons accused of capital offenses. Prior to my trial work, I was a staff attorney
for the Washington Appellate Defender Association, where I represented persons
on appeal from felony convictions in the Washington Supreme Court and the

Washington Court of Appeals. During 2007, I served as a managing attorney for
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the Washington State Office of Public Defense for approximately nine months,
during which time I provided training for public defenders around the state. In my
role as a public defender, I have represented several juveniles who have been
“automatically declined” into adult court.

SCOPE OF OPINION

3. I have been retained (without fee) by Kimberly Ambrose to cornment generally on
my approach in handling the cases of juveniles declined into the adult system, and
more specifically, on what steps I would have taken if representing Mr Solis Diaz
in State of Washington v. Guadalupe Solis- Diaz, Lewis County Superior Court,
No. 07-1-00543-3.

MATERIALS REVIEWED

4. In order to render the opinion set forth below, I have reviewed the following
materials:

a. Judgment & Sentence/ Warrant of Commitment of Guadalupe Solis Diaz

b. Sentencing transcripts in State of fVashington V. Guadalupé Solis-Diaz, Lewis
County Superior Court, No. 07-1-00543-3

¢. Declaration of Guadalupe Solis Diaz

d. Declaration of Rosibel Rangel

e. Declargtion of Robin Jacques

OPINIONS '

5. Recent de\}elopments in law and psychology recognize that treating juveniles like
adults within the criminal justice system is n'ot always the best or appropriate
approach. In my experience, juveniles have difficulties in many areas of
representation, such as understanding the charges and the proceedings;

understanding the risks associated with going to trial; understanding what a plea
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means, and whether to take it; understanding the length of the sentence they face;
and at times understanding the different roles played by judée, prosecutor and
defense counsel.

6. Because of their youth and vulnerability, it has been my experience that “auto
decline” cases require counsel to spend significantly more time than she would on
those cases in which adults are charged with similar offenses. It has been my
practice, and I believe it is the standard practice, to spend additional time with
juvenile clients, explaining the nature of the charge(s), reviewing the discovery
(keeping in mind that many of them have below average reading skills), explaining
what will happen in each step of the court proceedings, expiaining the difference
between a plea bargain and a trial, carefully reviewing the prosecuting attorney’s
offer and what the consequences are between acceptance of the offer and rejection
of the offer, and preparing for sentencing.

7. To the extent possible, I keep the client’s family informed and involved. In those
cases where the client consents and the family is supportive, I ask the family to
meet with me and my social worker in an effort to obtain a complete social history
of the client. Family members are often helpft_ll m locating and accessing records.
‘Where applicable, the expert may also meet with the family.

8. My first goal in such. a case would be to try to negotiate a plea bargain Whereby the
child is remanded back into Juvenile Court. Ihave been able to, and I am aware of
cases where my colleagues have also been able to, negotiate a plea bargain in
which the prosecutor was willing and able to reduce the charge to a non-declinable
offense (for example robbery in the first degree down to robbery in the second
degree), before the client’s 18® birthday, thereby returning the client to Juvenile

Court.

Declaration of Colleen O’Connor - 3
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9. Failing that, my goal would be to negotiate for a plea and sentence that reduces the
child’s exposure to adult prison. My practice, and what I believe is standard
practice, is to explore mitigation (the child’s social history, education, prior
experience if any in the juvenile court system) and to consult with experts familiar
with adolescent development, fetal alcohol syndrome, addiction, trauma and other
psychological issues. These areas can form the basis for defenses such as
diminished capacity and lesser-included crimes.

a. In this case, I would have requested Mr. Solis Diaz’s school records, including
special educatior; records; his medical records, including anything related to
substahce abuse and/or mental health; any records of CPS referrals for Mr.
Solis Diaz and his sisters; his juvenile court file; and any records pertaining to
his parents’ criminal history. With the help of my social worker, I would
gather information from M. Solis Diaz and his family to compile a social

’ history. Iwould then request an expert to review his social history and his
records énd conduct an evaluation, Typically such an expert would be a
psychologist who specializes in adolescent development, such as Marty Beyer,
PhD. Iwould also enlist the services of an expert to conduct a substance abuse
evaluation of Mr. Solis Diaz. Given the prevalence of alcoholism in his family,
I might also have had him evaluated for Fetal Alcohol Spectrum Disorder.

b. It appears from the documents that I have reviewed here that Mr. Solis Diaz
suffered severe trauma throughout his childhood (stemﬁzing from abandonment
by his father and neglect by his mother, who suffered from alcoholism). He
also appears to suffer from severe learning deficiencies (performing at a 5th
grade level in the 10th grade). He may also have a substance abuse problem.
All of these factors significantly impaired his ability to appreciate the

Declaration of Colleen O’Connor - 4
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wrongfulness of his conduct and to conform his conduct to the requirements of
the law. They also likely made it difficult for him to trust adults, which means
it would have required a lot of time to develop a trusting attorney-client
relationship. |
Failing attempts at negotiation, I believe the standard of practice requires counsel
to prepare for trial, presenting these same mitigating issues to the jury in terms of
defenses and/or lesser-included offenses. I would enlist the services of an
investigator to interview all of the witnesses in the case, as well as any potential
defense witnesses. Throughout the entire process, I would meet reguiarly (ata
minimum once a week), with Mr. Solis Diaz to keep him informed of the progress
of the case, to explain the role of the expert(s), and to discuss all of his potential
defenses and what each one would mean (e.g., dismissal or reduced charges/
sentences). During those times when I might be tied up in other cases, I would
make sure to explain my lack of availability to meet with him. I might also send
him a note or ask a paralegal or social worker to stop by if the client is in custody
and calls with a question, or if there is new information to relay, with an
explanation that I will follow up in person.
Even when clients maintain their innocence, an attorney has an obligation to
investigate, and if applicable, present other defenses. The Constitution does not
preclude inconsistent defenses. In this case, I woﬁld investigate the following
lesser included offenses: second degree assault, unlawful display of a weapon and
reckless endangerment. Because this case involves codefendants I would look at
Bruton issues and accomplice liability. |
If the client is convicted, the same issues form t.he basis to request an exceptional

sentence below the standard range. The following statutory mitigating

Declaration of Colleen O’Connor - 5
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circumstances are present in this case: Given the gang connections, I would
explore whether Mr. Solis Diaz committed the crime under duress, coercion, threat,
or compulsion insufficient to constitute a complete defense but which significantly
affected his conduct, and whether with no apparent predisposition to do so, he was
induced by others to participate in the crime. Second, Mr. Solis Diaz’s capacity to
appreciate the wrongfulness of his conduct, or to conform his conduct to the
requirements of the law, was significantly impaired. (This is where the experts’
evaluations apply.) Finally, given Mr. Solis Diaz’s youth, lack of criminal history
and the fact that no one was injured, the operation of the multiple offense policy of
RCW 9.94A.589 results in a presumptive sentence that is clearly excessive in light
of the purposes expressed in RCW 9.94A.010.

I would spend at least a few hours with Mr. Solis Diaz and his family in
preparation for the sentencing hearing. I would make sure to inform both him and
his family of the sentencing date. I would ask family members to speak on his
behalf at sentencing if they were available. There are cases where witnesses testify
at trial but are not believed. Depending on the facts of the case, their presence at
sentencing may still be helpful. I would also seek people outside of the family,
such as the defense experts and Mr. Solis Diaz’s teachers or counselors, to speak at
sentencing. I would certainly prepare a presentence report and would likely have

attached the evaluation(s) and letters from his family, teachers and counselors.

I DECLARE under the penalty of perjury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this L‘Z day of December, 2011, at Seattle, Waghington,

(odyn. N~

Colleen O’Cormor, WSBA # 20265
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COLLEENE. O'CONNOR
10709 Linden Avenue N.
Seattle, WA 98133
206-367-9363

LEGAL EXPERIENCE
Senior Attorney
Society of Counsel Representing Accused Persons
1401 E. Jefferson, Suite 200
Seattle, WA 98122
January 30, 2008 through present (and see below)
I am currently the lead attorney on a capital case, State v. Michele Anderson, King
County no. 07-C-08717-2.

Public Defense Services Manager
Washington State Office of Public Defense
711 Capitol Way South, suite 106
Olympia, WA 98504
April 2007 through January 16, 2008
Provided consultation to counties, cities and attorneys across the State of Washington on
public defense issues. Supervised misdemeanor pilot projects in Thurston County District Court
and Bellingham Municipal Court. Participated as faculty in several statewide CLEs.

Staff Attorney

Society of Counsel Representing Accused Persons

April 1996 through April 2007
Represented clients charged with a broad range of felony and misdemeanor offenses,
ranging from aggravated first degree murder to driving while license suspended; also
represented juvenile charged as adults in serious felony offenses, as well as clients in
civil contempt of court hearings in family court. Conducted jury trials, motions hearings,
bench trials, and post-sentencing review hearings, including representation of parolees in
revocation of parole hearings set before the ISRB. Supervised new attorneys in felony
trials.

Managing Attorney for the Misdemeanor/Contempt of Court/RALJ Unit from April 2003
through June 2006. Supervised a large group of attorneys, support staff and interns in
diverse practice areas - misdemeanor, RALJ, civil contempt (for failure to pay child
support), and Sexually Violent Predators. Attended court hearings, conducted annual
performance evaluations for attorneys and non-attorney staff, and worked with them in
developing their career goals, and attended court operations meetings where there were
opportunities to advocate for clients on a broader level.



Contract Attorney

Nielsen, Broman and Koch

August 1995 through March 1996
Conducted legal research, drafting briefs and presenting oral argument in the Court of
Appeals and the Washington Supreme Court on cases carried over from the Washington
Appellate Defender Association (below).

Staff Attorney

Washington Appellate Defender Association

September 1991 through July 1995
Represented indigent persons on appeal of felony and juvenile convictions,
exceptional sentences, and orders of dependency and/or termination of parental
rights. Duties included research, writing briefs and presenting oral argument to
the Washington Supreme Court and Court of Appeals.

Judicial Law Clerk

Justice Robert F. Utter, Washington State Supreme Court

September 1990 to September 1991
Prepared prehearing memoranda presenting the facts and analyzing the legal
issues in cases set before the court; wrote first drafts of opinions; issues ranged
from constitutional law to criminal law to torts to worker's compensation.

Legal Intern

Winston and Cashatt, P.S.C., Spokane, WA

May 1988 through September 1990
Legal research; drafted briefs, memos, pleadings, and correspondence with
clients; conducted discovery.

EDUCATION

J.D., Gonzaga University School of Law, May 1990
Honors and Activities: Research Editor, Gonzaga Law Review; Linden Cup Competition
(moot court)

B.A., English, University of Washington, December 1982
Honors and Activities: Dean's List, Drama, Photography

PROFESSIONAL ACCOMPLISHMENTS/ ENGAGEMENTS/ AWARDS
Member, Washington Supreme Court’s list of attorneys qualified for appointment in death
penalty cases at the trial level

Faculty member, King County Office of the Public Defender’s Trial Advocacy Seminar, May
2009

Faculty member, Washington Defender Association’s Trial Advocacy Seminar, November 2007



Faculty member, Washington State Office of Public Defense Statewide Trainings, June, July and
September 2007

Recipient, WSBA’s Random Acts of Professionalism Award

PROFESSIONAL ASSOCIATIONS

Washington Association of Criminal Defense Lawyers
Washington Defender Association

National Legal Aid and Defender Association

COMMUNITY OUTREACH
Volunteer “judge” for Seattle University School of Law students in presenting their second-year
appellate arguments (annually sincel991).

Volunteer for the YMCA mock trial program, coordinated by Judge William Downing, in which
I rate high school students on their performances. I have participated in this program nearly
every Spring since 1999.

Volunteer “judge”™ for the University of Washington Law School’s Mock Trial Competition.

Board member for El Quetzal, a non-profit organization working with indigenous women in
Guatemala.

INTERESTS
Photography, Hiking, Volleyball
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STATE'S PROPOSED OFFER

NAME: (- b’“/[os/vgt Selis- D.uzCauseNo.:_07-/.. €d3-2 Prosecutor(%

Attorney: _ YNAwy 100,5,0 Date:_ll-21-07
Charge(s): __A%5gdlT 4 X U +  LnbmswwaT, P f A Lryve by
On plea to: AcsalT 2L  + AT 3 X S

SRA Criminal History:__ P or¢  Vin,us4

Pursuant to Stale v. Ammons, 105 Wn.2d 175, the defendant must disclose his/her previous felony convictions at the time of a plea.
Range: /3 %- /€Y

State will recommend:

days/months Lewis County Jail
f 2.0 months DOC
cfts gays
convert days to hours community service
confinement (consecutive to)(concurrent with)

Legal Financial Obligations:

$110.00 filing fee + 7 DOB:
$500.00 crime victims assessment SID:
$1000.00 fine/L..C. jail fee reimbursement FBlL:
3IFANY attorney fee recoupment warrant service fee TD:
$ IBD subpoena service fee OH:

$ TBD_restitution (on all counts charged and uncharged) DOC:
$ Lewis County drug fund

$ 100.00 DNA collection fee

$ misc. {lab fee, interpreter, extradition)

Community supervision/placement:
24-4 2 months, to commence upon release from custody or within 72 hours of sentencing

Additional conditions of sentence:

Standard conditions of community custody including no contact with victims, law abiding citizen,
appropriate evaluations and comply with all recommended treatment, no use of controlled substances
or alcohol, submit to requested tests/evaluations, comply with all recommendations, etc.

COMMENTS: Al ford oK woed  NOT  axpee  To  Pec

A s
DATE OFFER EXPIRES: 1 [ R ~ 7 ANY CHANGE OR EXTENSION OF THIS OFFER MUSTBE IN
WRITING - THIS OFFER IS SUBJECT TO REVOCATION AT ANY TIME PRIOR TO EXPIRATION IF NOT
PREVIOUSLY ACCEPTED - OFFER EXPIRES AT OMNIBUS OR ABOVE DATE - WHICHEVER IS SOONER
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ALL RELEASES BETWEEN JANUARY 1, 2000 AND DECEMBER 31, 2010
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RELEASE
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Pardon
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TOTAL
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UW Mail - ALL RELEASES BETWEEN JANUARY 1 Page 1 of 1

Dylan Joyce Tessier <dtessier@uw.edu>

ALL RELEASES BETWEEN JANUARY 1

2 messages

Schave, Gaylene R. (DOC) <grschave@doc1.wa.gov> Tue, May 17, 2011 at 8:53 AM
To: Dylan Joyce Tessier <dtessier@uw.edu>

Mr./Ms. Tessler:

Please see the attached statistical report regarding your request with tracking number PDU-15254. You have asked for
statistics on the number of inmates released pursuant to RCW 9.94A.728 (3), (4), and (6) over the past 5 years.

<<ALL RELEASES BETWEEN JANUARY 1.docx>>
This fulfilis this request and is now considered closed.
Gaylene Schave

Public Disclosure Specialist

Washington Department of (orrections

PO Box 41118 Ofympia, WA 98504

(360) 725-8852 Fux (360) 586-0287

“Ensuring effective communication and compliance with the Public Records Act”

ALL RELEASES BETWEEN JANUARY 1.docx
® 13K

Dyian Joyce Tessier <dtessier@uw.edu> Tue, May 17, 2011 at 10:39% AM
To: "Schave, Gaylene R. (DOC)" <grschave@doc1.wa.gov>

Ms. Schave,
Thank you so much for your time in gathering this data.

Dylan Tessier
[Quoted text hidden}

Dylan Tessier

J.D. Candidate, 2012

University of Washington School of Law
Seattle, WA

diessier@uw.edu
850-339-2956

https://mail google.com/mail/?ui=2&ik=63d65d2083 & view=pt&q=gaylene&qs=true&sear... 12/9/2011
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In the Circuit Court of the State of Oregon for 'I‘illamoﬁk_@ixty fe)

State of Oregon, )
Plaintiff, )
) Case No.: 111174
V8. - <)
) JUDGMENT
)
Lisandro Sanchez, ) - Case File Date: 09/29/2011
Defendant, )
DEFENDANT
True Name: Lisandro Sanchez Sex: Male

Date of Birth: 11/19/90
Fingerprint Control No (FPN): JTIL111009531

HEARING
Proceeding Date: 11/29/2011

Judge: Mari Garric Trevino
Media No.: firl02nc
Court Reporter: FTR Electronic

Defendant appeared in person and was in custody. The defendant was represented by Attorney(s) Oscar Garcia,
OSB Number 95270.

Plaintiff appeared by and through Joel W Stevens, OSB Number 075380.
Defendant knowingly waived two day waiting period before sentencing.

. N
COUNT(S)
It is adjudged that the defendant has been convicted on the following count(s):

Count number 1, Unlawful Use of a Weapon, ORS 166.220, a Class C Felony, comsmitted on or about
09/03/2011.

Conviction is based upon a plea of Guilty on 11/29/2011.
Sentencing Guidelines

The Crime Severity Classification (CSC) on Count Number 1 is 6 and the Criminal History Classification
(CHC) is H.

M’ by, ?«ob a-3:0
' Page1ofd
Dozumnent Typs: Judgment
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State of Oregon vs, Lisandro Sanvherz, Case No. (‘74 ()

The court finds reason(s) for a dispositional departure, as stated on the record, This departure is pursuantto .
the following factor(s):

» Stipulation of the parties. ,

* Defendant was on (parole probation) when this crime was committed.

Sentence Instructions

Defendant shall:
* Unless this order directs return of seized items to defendant, all seized items are forfeited to Tillamook

Narcotics Team.
Incarceration

Defendant is sentenced to the custody of Oregon Department of Cotrections for a period of 18 month(s).
Defendant is remanded to the custody of the Tillamook County Sheriff for transportation to the Oregon
Department of Corrections for service of this sentence.

Defendant may receive credit for time sexved. The defendant may be considered by the executing or releasing
authority for any form of reduction in sentence authorized by law for which the defendant is otherwise eligible
at the time of sentencing. The defendant may not be considered by the executing or releasing authority for any
form of temporary leave from custody, work release, or program of conditional or supervised release, The
defendant may not be considered for release on post-prison supervision under ORS 421.508(4) upon successful
completion of an alterpative incarceration program.

Post-Prison Supervision -

The term of Post-Prison Supervision is 24 month(s). If defendant violates any of the conditions of post-prison
supervision, the defendant shall be subject to sanctions including the possibility of additional imprisonment in
accordance with the rules of the State Sentencing Guidelines Board.

Statutory Provisions
Defendant is ordered to submit blood or buccal sample and thumbprint pursuant to ORS 137.076.
Monetary Terms

Court finds inability to pay fines and fees other than any resititution that may be imposed. Restitution hearing
set to determine restitution claim. :

Count number 4, Recklessly Endangering Another Person, ORS 163.195, a Class A Misdemeanor, committed
on or about 09/03/2011.

Conviction is based upon a plea of Guilty on. 11/29/2011.

Incarceration

Defendant is sentenced to the custody of Jail for a ﬁer.iod of 365 day(s). Defendant is remanded to the custody
of the Tillamook County Sheriff for transportation to the Supervisory Authority for service of this sentence.

Defendant may receive credit for time served. JAIL TIME TO BE CONCURRENT WITH COUNT 1 IN THIS
CASE.The defendant may be considered by the supervisory authority for any form of alternative sanction
authorized by ORS 423.478, and defendant shall pay any required per diem fees,

Page2of4
Dosument Type: Jutdgment
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Count number 5, Recklessly Endangering Another Person, ORS 163.195, a Class A Misdemeanor, committed
on or about 09/03/2011. '

Conviction is based upon a plea of Guilty on 11/29/2011.

Incarceration

Defendant is sentenced to the custody of Jail for a period of 365 day(s). Defendant is remanded to the custody
of the Tillamook County Sheriff for transportation to the Supervisory Authority for service of this sentence.

Defendant may receive credit for time served. JAIL TIME TO BE CONCURRENT WITH COUNTS 1 &4 IN
THIS CASE.The defendant may be considered by the supervisory authority for any form of alternative sanction
authorized by ORS 423.478, and defendant shall pay any required per diem fees.

Count number 6, Recklesély Endangering Another Person, ORS 163.195, a Class A Misdemeanor, committed
on or about 09/03/2011.

Conviction is based upon & plea of Guilty on 11/25/2011.
Incarceration

Defendant is sentenced to the custody of Jail for a period of 365 day(s)'. Defendant is remanded to the custody
of the Tillamook County Sheriff for transportation to the Supervisory Authority for service of this sentence.

- Defendant may receive credit for time served, JAIL TIME TO BE CONCURRENT WITH COUNTS 1 &4 & 5

IN THIS CASE.The defendant may be considered by the supervisory authority for any form of alternative
sanction authorized by ORS 423.478, and defendant shall pay any required per diem fees.

Count number 7, Recklessly Endangering Another Person, ORS 163.195, a Class A Misdemeanor, committed
on or about 09/03/2011.

Conviction is based upon a plea of Guilty on 11/29/2011.
Incarceration

Defendant is sentenced to the custody of Jail for a period of 365 day(s). Defendant is remanded to the custody
of the Tillamook County Sheriff for transportation to the Supervisory Authority for service of this sentence.

Defendant may receive credit for time served. JAIL TIME TO BE CONCURRENT WITH COUNTS 1 &4 & 5
& 6 IN THIS CASE.The defendant may be considered by the supervisory authority for any form of alternative
sanction authorized by ORS 423.478, and defendant shall pay any required per diem fees. _

COUNTS DISPOSED WITH NO CONVICTION
Count # 2, Criminal Mischief in the First Degree, is Judgrent Dismissal Criminal,

Count # 3, Menacing, is Judgment Dismissal Criminal.
Count # 8, Recklessly Endangering Another Person, is Judgment Dismissal Criminal.

Page 3ol 4
Document Type: Judgment
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State of Oragon va. Lisandro Sanchez, Case No. ™4 (“)
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v Noam ?

Count # 9, Reckleasly Endangering Another Person, is Judgment Dismissal Criminal.

Count # 10, Recklessly Endangering Another Person, is Judgment Dismissal Criminal, .
- Count # 11, Recklessly Endangering Another Person, is Judgment Dismissal Criminal.

Count # 12, Recklessly Endangering Another Person, is Judgment Dismissal Criminal.

Count # 13, Recklessly Endangering Another Person, is Judgment Dismissal Criminal. -

Count # 14, Recklessly Endangering Another Person, is Judgment Dismissal Criminal.

Count # 15, Recklessly Endangering Aniother Person, is Judgment Dismissal Criminal.

If convicted of a felony or a crime involving domestic violence, you may lose the right to buy, sell, transport,
receive, of possess a firearm, ammunition, or other weapons in both personal and professional endeavors
pursuant to ORS 166.250, ORS 166,291, ORS 166.300, and/or 18 USC 922(p).

Court address: -
Tillamook County Circuit Court
201 Laurel Avenue
Tillamook, OR 97141

Dasdthe__ @™ day o (UL, . 3071
Signed: %MUC&&._

" Mari Garric Trevino ‘ ' o ' .

Page 4.0 4
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4 IN THE CIRCUIT COURT OF THE STATE OF O %
8 FOR TILLAMOOK COUNTY
8 STATE OF OREGON )
7 Plaintiff, |
No. 11-1174
8 vs.
¢ LISANDRO SANCHEZ ] INDICTMENT
10 '
11 Defendant,
12 COUNT 1
12 The above-named defendant is accused by the Grand Jury of

14 Tillamook County, State of Oregon, by this Indictment of the crime of
15 UNLAWFUL USE OF A WEAPON (ORS 166.220 a Class C Felony) (Crime
16  Category 6) committed as follows: |
17 The said defendant, on or about September 3, 2011, in Tillamook
18  .County, State of Oregon, did unlawfully and intentionally discharge a
19 firearm within the city limits of the City of Tillamook, at or in the direction
20  of a vehicle within the range of said weapon without having legal authority
21 for such discharge,
22 COUNT 2
23 The above-named defendant is accused by the Grand Jury of
24 Tillamook County, State of Oregon, by this Indictment of the crime of
25  CRIMINAL MISCHIEF IN THE FIRST DEGREE (ORS 164.365 a Class C

26 Felony) (Crime Category 2) committed as follows:
27 The said defendant, on or about September 3, 2011, in Tillamook

Page 1-Indictruent
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201 Laurel Avenue Tillamook Oregon 97141
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1 County, State of Oregon, did unlawfully and with intent to damage
2 property, damage a Chevrolet Blazer, in an amount exceeding one
3 thousand dollars, the property of Ivan Merino, defendant having no right
4 to do so nor reasonable ground to believe that defendanf had such right,
5 COUNT 3
8 The above-named defendant is accused by the Grand Jury of
7 Tillamook County, State of Oregon, by this Indictment of the crime of
8 MENACING (ORS 163.190 a Class A Misdemeanor) committed as
9 follows:
10 The said defendant, on or about September 3, 2011, in Tillamook
11 County, State of Oregon, did unlawfully and intentionally attempt to place
12 Ivan Merino in fear of imminent serious physical injury,
13 | COUNT 4
14 The above-named defendant is accused by the Grand Ji.u'y of
5  Tillamook County, State of Oregon, by this Indictment of the crime of
16 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a
177 Class A Misdemeanor) committed as follows:
1T S The said defendant, on or about September 3, 2011, in Tillamook
18 County, State of Oregon, did unlawfully and recklessly create a substantial

20  risk of serious physical injury to Amber McMullen,

21 COUNT b6

22' The above-named defendant is accused by the Grand Jury of

23 Tillamook County, State of Oregon, by this Indictment of the crime of

24 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.193 a v
25  Class A Misdemeanor) committed as follows:

26 The said defendant, on or about September 3, 2011, id Tillamook

27 County, State of Oregon, did unlawfully and recklessly create a substantial

Page 2-Indictment
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1 risk of serious physical injury to Thomas Hysell,
COUNT 6

2

3 The above-named defendant is accused by the Grand Jury of

4 Tillamook County, State of Oregon, by this Indictment of the crime of

5 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a

6 Class A Misdemeanor) committed as follows:

7 The said defendant, on or about September 3, 2011, in Tillamook

8 County, State of Oregon, did unlawfully and recklessly create a substantial
risk of serious physical injury to Daniel Merino Mendoza,

10 COUNT 7

11 The above-named defendant is accused by the Grand Jury of

12 Tillamook County, State of Oregon, by this Indictment of the crime of

13 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a

14  Class A Misdemeaxior) committed as follows:

15 The said defendant, on or about September 3, 2011, in Tillamook

18 County, State of Oregon, did unlawfully and recklessly create a substantial
17 risk of serious physical injury to Guadalupe Silva Chavez,

18 ‘ COUNT 8

1'9 The above-named defendant is accused by the Grand Jury of

20  Tillamook County, State of Oregon, by this Indictment of the crime of

21 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a

22 Class A Misdemeanor) committed as follows:

23 The said defendant, on or about September 3, 2011, in Tillamook

24 County, State of Oregon, did unlawfully and recklessly create a substantial
25  risk of serious physical injury to Juliana Merino Silva,

28 COUNT 9

27 The above-named defendant is accused by the Grand Jury of

w

Page 3-Indictment
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1 Tillamook County, State of Oregon, by this Indictment of the crime of

2 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a

3 Class A Misdemeanor) committed as follows;

4 The said defendant, on or about September 3, 2011, in Tillamook

5 County, State of Oregon, did unlawfully and recklessly create a substantial
6 risk of serious physical injury to Erika Merino Silva,
E2 COUNT 10

8 The above-named defendant is accused by the Grand Jury of

o Tillamook County, State of Oregon, by this Indictment of the crime of

10 RECKLESSLY ENDANGERINQ ANOTHER PERSON (ORS 163.198 a

11 Class A Misdemeanor) committed as follows:

12 The said defendant, on or about September 3, 2011, in Tillamook

13 County, State of Oregon, did unlawfully and recklessly create a substantial
14 risk of serious physical injury to Daniel Merino Silva,

TR " COUNT 11

18 The above-named defendant is accused by the Grand Jury of

17 Tillamook County, State of Oregon, by this Indictment of the crime of

18 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a

19  Class A Misdemeanor) committed as follows:

20 The said defendant, on or about September 3, 2011, in Tillamook

21 County, State of Oregon, did unlawfully and recklessly create a substantial
22 risk of serious physical injury to Ivan Merino Silva,

23 COUNT 12

24 The above-named defenglant is accused by the Grand Jury of

25  Tillamook County, State of Oregon, by this Indictment of the crime of

28 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a

27 Class A Misdemeanor) committed as follows:
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1 The said defendant, on or about September 3, 2011, in Tillamook
2 County, State of Oregon, did unlawfully and recklessly create a substantial
3 risk of serious physical injury to Carlos Garcia Martinez,
4 COUNT 13
5 The above-named defendant is accused by the Grand Jury of
6 Tillamook County, State of Oregon, by this Indictment of the crime of
7  RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163,198 a
8 Class A Misdemeanor) committed as follows:
9 The said defendant, on or about September 3, 2011, in Tillamook
10 County, State of Oregon, did unlawfully and recklessly create a substantial
11 risk of serious physical injury to Miriam Nayeli Garcia,
12 COUNT 14
13 The above-named defendant is accused by the Grand Jury of
14  Tillamook County, State of Oregon, by this Indictment of the crime of
15 RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a
16  Class A Misdemeanor) committed as follows:
e The said defendant, on or about September 3, 2011, in Tillamook
18 County, State of Oregon, did unlawfully and recklessly create a substantial
19 risk of serious physical injury to Carlos Garcia Merino,
20 | COUNT 15
21 The above-named defendant is accused by the Grand Jury of
22 Tillamook County, State of Oregon, by this Indictment of the crime of ,
23  RECKLESSLY ENDANGERING ANOTHER PERSON (ORS 163.195 a
24  Class A Misdemeanor) committed as follows: |
25 The said defendant, on or about September 3, 2011, in Tillamook
26 County, State of Oregon, did unlawfully and recklessly create a substantial
27 risk of serious physical injury to Leslie Garcia Merino,

Page 5-Indictment

TILLAMOOK COUNTY DISTRICT ATTORNEY
201 Laurel Avenue Tillamook Oregon 97141
(503) 842 3410 FAX (503) 842-1802



PRIZDBUL/US/LULL U4:30 IR 1111 LIPCUIT LOUre FAR NO, U3I~B4.L-L0Y] ¥, UluZ7uly

® O

jha P

¢ “

1 contrary to the statutes in such cases made and provided and against the '

peace and dignity of the State of Oregon,

Datedﬂ e — 22l

Witnesses examined before

the Grand Jury:

Detective Fournier, TCSO - In Person
Officer Olson, TCP - In Person
Officer Lothman, TCP - In Person
Ivan Merino - In Person

8 Erika Merino - In Person

A TRUE BILL
" V] [ A AL

W N

[+ T N

~ o

12

13

14

15 ' Jstcvens@co tillamook.or.us

18 o Qb

.,  Security Amount $39ﬂlj‘%/¢ dﬂ o~

18

'®  MARI G. TREVINO JONATHAN R. HILL

oo  Circuit Court Judge Circuit Court Judge
OSB #97139 OSB #97546

21 ,

22

23 ~
Defendant: Lisandro Sanchez DOB: 11-19-90

24 In Custody, Tillamook County Jail

25
Copy: Rose City Defense Consortium

26 e %

27 -
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