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1 Is the fact that a threat is a "true threat" an essential element

of the crime of harassment? (Assignment of Error 1)

2. Where due process requires the essential elements of a
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The jury was not able to reach a unanimous verdict on the
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harassment. (5/18/11 RIP 325, 327-28, 330-31; CP 155-53) The

L*121'i The trial court sentenceii

Greene within his standard range to 60 months of confinement.
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1 Citations to the nepndo of proceedings will be to the date of the proceeding
followed by the transcript page number.



at her workplace and home. ( 5/11/11 RIP 91-93, 95) On
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the violation. (11/5/11 RIP 96, 97) On January 6, 2010, Greene
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The content and tone of Greene's messages became

progressively angrier, and eventually included threats to hur)
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Exh. P193B) And on the morning of May 17, 2010, Greene serill
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INCLUDED IN THE "To CONVICT" INSTRUCTION

Due process requires
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Wn.2d 102. The reviewing court determines whether the necessary
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Due process also requires that the State prove every
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A challenge to a jury instruction on the grounds that it
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29 ( 1995). The court reviews alleged errors of law in jury
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B. THAT A THREAT IS A " TRUE THREAT" IS AN ESSENTIAL

ELEMENT OF THE CRIME OF HARASSMENT
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the person threatened or to any other person ... and [t]he persor
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fear that the threat will be carried out." RCW 9A.46.020(l).

Supreme Court considered a First Amendment challenge to RCW

because the statute " criminalizes pure speech," it "'must be
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The full text of the harassment statute, RCVV 9A.46.020. is attached in the
Appendix.
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Vound that failure to instruct the jury on the definition of a " true

01111 1 111 1

11!!!I pliiiill111;i a 

information or the "to convict" instruction. 141 Wn. App. 479, 482-

component of the harassment statute, and not an essential
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The decision in Tellez was incorrect and should not be
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threat" requirement to be an element is consistent, as well, with
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error that requires a conviction to be reversed). By requiring ar
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essential element of a harassment charge.
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Division 1 recently affirmed its Tellez decision in State v. Allen, 161 Win. App.
727, 755-56, 255 P.3d 784 (201 However, our State Supreme Court has
granted review of Division 1's opinion in Allen. See State v. Allen, 172 Wn.2d
101 262 P.3d 63 (201
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assessment, that "intent to threaten is a constitutionally necessary
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rejected, and this Court should hold that the existence of a "true

4 11 Ill I I I I I I ill

C. THE CHARGING DOCUMENT AND "To CONVICT" INSTRUCTION

FOR HARASSMENT WERE DEFICIENT IN THIS CASE

In this case, the information charging Greene ME
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5 See e.a. State v. Schmitt, 124 Wn. App. 662, 669 fn. 11, 102 1 856 (2004)
We need not follow the decisions of other divisions of this court.").
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jury found that Greene's April 18th voicemail threat was anything

harassment omitted an essential element, Greene's convictior
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RCW 9A/46.020. Definition—Penalties

U /\person is guilty ofharassment if

a) Without lawful authority, the person knowingly threatens:

GTocause bodily injury immediately orbnthe future to the person threatened mto any other
person; or

ii)To cause physical damage to the property ofa person other than the actor; or

iii) To subject the person threatened or any other person to physical uoufiucozcut or restraint; or

6N Maliciously to do any other act which is intended h) substantially harm the person threatened
or umuodber with respect to his or her physical or mental health or safety; and

b) The person bv words cx conduct places the person threatened in reasonable fear that the threat
will be carried out. "Words orconduct" includes, iu addition to any other form of
communication or conduct, the sending of an electronic communication.

7)(n) Except us provided bo(b)ofthis subsection, u person who harasses another iu guilty ofu
gross misdemeanor.

b)/\ person who harasses another im guilty ofu class C felony if any of the following nnmk/: 6l
The person has previously been convicted in this many other state of any crime nfharassment,
as defined in flCYV 9/\.46.060, of the same victim or members of the victim's family or
household or any person specifically named in a nocontact or no-harassment order; (ii) the
person harasses another person under subsection /l>(m)/i) of this section by threatening tn kill the
person threatened or any other person; (iii) the person harasses u ozizuiool justice participant who
is performing his or her official duties at the time the rhrou1 is nnodc; or U«i the person harasses u
criminal justice participant becaume of an action taken or decision made by the criminal justice
participant during the performance of his or her official duties. For the purposes of (b)(iii) and
iv) of this subsection, the fear from the threat must be a fear that a reasonable criminal justice
participant would have under all the circumstances. Threatening words do not constitute
harassment ifi1 is apparent to the odcniou] justice participant that the person does not have the
present and future ability to carry out the threat.

l) Any criminal justice participant who is o target for threats oc harassment prohibited under
subsection m(iv)ofthis section, and any family members residing with him orher,
shall be eligible for the address confidentiality program created under I{CW 40.24.030.

4) For purposes of this section, aurbndual justice participant includes any (n) federal, state, or
local bavr enforcement agency employee; (6) federal, m1u1e, or local prosecuting or

deputy prosecuting attorney; (c) staff member of any adult corrections institution nc local adult



detention facility; (d) staff member of any juvenile corrections institution or local juvenile
detention ( m)community corrections officer, probation, or parole officer; <M member of
the indeterminate sentence review board; (g) advocate from a crime victim/witness program; or
h) defense attorney.

5) The penalties provided in this section for harassment do not preclude the victim from seeking
any other remedy otherwise available under law.
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