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A. AUTHORITY FOR PETITIONER'S RESTRAINT 

Feti tioner ~anccOed that he is restraL'1ed pursuant to t..l').e 

Judgment and Sentence entered by the ~..ason County Superior Court 

under cause number 95-1-00051-7. 

B. RESPONSE TO RESTATEMENT OF PETITIONER'S ISSUE 
PRESENTED FOR REVIEW TO THE COURT OF APPEALS 

'I'he Petitioner is seeking review of his case under RCW 1 O. 73. 1 00 

(1). 'I'he relevant part of the statute provides that: 

The time limit specified in RCW 10.73.090 does not apply to 
Cl peti.tion or motion that is based solely on one or more of 
t.~e following grounds: 
(1 ) Newly discovered evidence, if the defendant acted 

wi th reasonable diligence in dos.::overL."lg the evidence 
and filing the petition or mtion •••••• 

The Petitioner fi100 his motion on the issue of newly discovered 

evidence in the form of repressed merrory, which was supported by an 

extensive declaration of Dr. Laura Brown. It is Petitioner's position 

that he did not know of t..lre repr.;.:ssion of his l1\€:fiK):::Y until psychological 

testing revealed the facts of his repression un.til 2011. The recoyered 

merrories include repression of memories to such an extent that those 

memories v..'Ould. have provide..d a valid defense. agci.nst tt18 charge 

of First l)egree Murder. 

Petitioner's Reply to State's 
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As such the Petitioner has acted with reasonable diligence in obtaining 

the psychological evaluation and in filing the Personal Restraint 

Petition that is now pending Wore this Court. 

The relief sought by Petitioner is a new trial, which would 

include the expert testimony of the psychological factors influencing 

Petitioner's actions. Such testiIrony would likely result in a 

conviction on a lesser charge, 1 as Petitioner's actions were not 

premeditated because of the sexual and psychological abuse the 

Petitioner suffered at the hands of his parents, his foster parents, 

and specifically, the victim, Frank Faircloth. The jury that convicted 

Petitioner was not maOe aware of the Petitioner's sexual abuse by Frank. 

Faircloth, and Petitioner at the time of trial has suppressed the nature 

and extent of the abuse suffered at the hands of the victim. SUch 

infonnation is directly relevant to the nental status of the Petitioner 

at the time of the crime and the Pet! tioner' s inability to relate 

such information to the court and to the jury resulted in an unfair 

trial. 

Therefore, the only remedy now available to the Petitioner is 

review by this Court and a request for a new trial. 

1 Petitioner is not claiming he bears legal culpability in the death 
of Frank Faircloth, although the extent of culpability would be an 
issue at a new trial. 

Petitioner's Reply to state's 
Response 'Ib Personal Restraint 
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No. 42318-9-II 

2 



• • . , 

1) Response to the state 's Stanary of Facts 

'the Petitioner concedes that the state provided an accurate 

recitation of the facts fran the verbatim proceedings i!1 tl:1e "Ruling 

Affi.m.ing Judgment and Sentence" issued by Division II of the Court 

of Appeals on Februery 24, 19982 • However, at the time of that PRP, 

there was no evideIlce before the trial court, or {..lefore the Court of 

Appeals regarding G~ fact that Frank Faircloth had been sexually and 

psychologically abusing Petitioner. There are two references in the 

record oi ted to by the state that allude to incidents not brought forth 

in testimony and thus appear out of context without background evidence 

now being brought before the court. 

The first is the quoted portion of the text that indicates that 

Petitioner and co-defendant Keith Murphy, "asked Frank Faircloth to 

tell them he loved them. They called the victim a liar. Ii (Page 3 

of the February 24, 1998 Ruling Affirming Judgment a..'1d Sentence). '!here 

is no rE~rd t.1w.t Petitioner could find in the trial transcript 

eKplaining why that CCllIlleIlt was so significant. The testim::my of expert 

Dr. La.ura Brown would explain the significance of that statement with 

regard to t.l-J.e Peti.tioner's state of mind at the time of the crime. 

2 The State's Response lists the date as February 24, 2008, which is 

not correct, the Ruling Affirming Judgment and Sentence in Case No. 

20549-1-I1 was provided in Appendix A of the State's Response to the 

Petitioner's Personal Restraint Petition dated December 5, 2011. 

Petitioner's Reply to state's 
Response To Personal Restraint 
Petition 
No. 42318-9-I1 3 



., . 
• • 

The seca.1.d portia., of that text found under footnote 2 states: 

"Frank Faircloth had adopted !-1arVin Faircloth. For clarity I this court 

will refer to Frank Faircloth as the victim. II (Page 3 of the February 

24, 1998 Ruling Affinning Judgme.."1t and Sentence). The fact and 

cirCUfilstances surroundi.."lg the adoption of Petitioner are also absent 

in t.'1e trial record. At t..l)e time of trial, Petitioner was not asked 

to explain t...~e significance of the adoption and had repressed the 

lllefOC)ries surrounding- the ado?tion itself. Again, Dr. Brown IS testim:m.y 

would E!.c'q)lain the dynarl1ics of the relationship between the Petitioner 

and Frank Faircloth and hc::Av the adoption ana. the sexual encounters 

relating to that adoption contributed to thePetitione.r' s state of 

mind a.t the time the death of Frank Faircloth occurred. 

2) Petitioner's Response to Procedural Facts and 

History 

The Petitioner concedes that pages 4 and 5 of the state' 5 

Response to Personal Restraint Petition dated December 5, 2011 is 

accurate. He-wever, the state did not provide all of the relevant 

cita.tions to t..he recorC\ as presented in the 2005 Personal Restraint 

Petition, hereinafter 2005 PRP. 

Petitioner's Reply to state's 
Response To Pe>ISanal 
Restraint Petition 
No. 42318-9-II 4 
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Because the state refers to this document in its brief, the 

Petitioner asks that th6 court review the 2005 PRP for the qoutes fran 

the trial court relating to his trial lawyer' s lack of preparation 

and failure to preserve the defense of self-defense, which included 

battered ci:il~ sy!ldrcmE:. (The Petitioner requests that the 2005 PRP 

in case nllIT'ber 41792-A-II be i!1corfOrated by reference into the current 

case) • 

The trial court ruled that . Erial counsel, Mr. Sam Davidson, had 

failed to preserve the battered child syndrome as a trial defense, 

and as such, the trial court ruled that no testimony reflecting the 

battered child syndrane cane into test.im:m.y. The trial court clearly 

indicated its frustration with trial counsel about the fact that this 

defense had not been preserved or prepared for jury trial. 

This ruling limited the testinalyof Kathleen O'Shaunessy, Ph.D. 

and axcluded the testimony of James Maxwell Ph.D. (NC!uropsychologist) 

both of ,.man would have presented evidence on Petitioner I s behalf, 

which in turn, would have provided an evidentiary basis for the 

battered child syndrane. That defense is even more canpelling ncM, 

given the fact that Petitioner not only now realizes that he suppressed 

IDellK.>ries of abuse and that those menories would have provided a defense 

to the charge of premeditated first degree murder, but also has 

supJ;Olting expert testiIoo.L""lY that would s'Up"port his defense. 

Petitioner's Raply" to state's 
RespJnse To Persc~~ 
Restraint Petition 
No. 42318-·9-11 5 



'I'he 2005 PRP was never ~1eard on its mer:Lts because it was 
., 

disntissed on November 30, 2()05 as time-barred.":> The new evidence 

was not .:.wailable to I'etitio..4er even at trJat date, so the relationship 

betweer .. tilE Petitioner's premeditation and b'1e illlderlying- facts of 

th.e repression .of sexual and physical abuse of Petitioner by Frank 

Faircloth and others :nave not been heard or litigated. Additionally, 

the Petitioner did not have t.l)e psyc.'lOlogical evidence of a cc.xnpetent 

expert to testify a1x>ut tile issues of me.mOl:Y suppression and filed 

this petition as soon as he could g-iven his ;;;overty and incarceration. 

It is Petitioner's contention that poverty and incarceration should 

be considered by this court in determining what was reasonable or 

diligent. A new trial is the only way Petitioner can correct the errors 

and have a trier of fact hear the cOI~lete evidence rlCJIl available 

to the Petitioner through his e:;.,.-per-...s. 

The StatE; cites to the 2005 PRP as if the Court .had ruled 

on t.hat petition on the merits, which did not occur. In addition, Dr. 

3 Not only was the 2005 PRP not heard on its merits, the issue of newly 
discovered evidence based on repressed memories was not before the 
Court of Appeals to the ~est of Petitioner's knowledge. Additionally, 
the Petitioner maintains his allegation that he was deprived of his 
constitutional right to adequate counsel as briefed in his 2005 PRP. 

Petitioner t S Reply to state t s 
Response To Personal 
Restraint Petition 
No. 42318-9-I1 6 
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Br~JIl '5 Declc:.r.'cltion Bupport:::; Peti tionCl.~' s contention that he \>JaS p...ot 

aware of til.e nature and axtent of the abuse suffered at the hands of 

~'rank F'aircIot.h at, the t.ime of trial. Brown Declaration, Page 3. 

ThE: record doe;::; not sUPP"J:.."t the state's assertion tJlr?t in 2005, 

Petitioner h11evV' "every other circumstc:.I109 c'Onsidered by Dr. Brown \>TaS 

knO'WTI3.DJ3 available t:-. the defenFle in 1995~" In fact, the =ecord makes 

it cle.-:rr that t~i&l counsel did not prepare the ba:tte!.'ed chil:l syndrane 

defecse ~md evioenc2 of that defens€\<iTas l':"'IJled ina.dmi3sible at the 

time of triC\,l. Further, Dr. Brovm' s hearsay Stateme..l1t about what the 

Petitioner recalled in 2000, should not be considered as evidence 

in this cl)urt, because Dr. Brovm IN'aE hot present for a1'"!Y meetings with 

Petitioner in either 2000 or 2005. The abuse suffered by Petitioner 

at the hands of Frank. F'aircloth is materially differc..nt than his 

childl-.tOOd abuse and is factually distinguishable from ~'i'hat was known 

in 1995. 

The rema:L.'1der of the state's procedural history is correct as 

written f2:'Offi the first paragraph on page 9 of the state's Response 

to Pe.rson=ll .Restraint Petition to thE end of sectio.'1 C, found on 

page 10 of the state's Response to Pe.t"Sonal Hestraint Petition. 

Petitioner's Reply to state's 
Respo..'1Se Tc PerE'.onal 
Restraint Petition 
No. 4;?31B-9-II 7 
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D. STANDARD OF REVIEW FOR PERSONAL RESTRAINT PETITION 

Petitioner concedes that "L'1is is a collateral attack on his 

conviction ano is brought pursuant tc- RCW 10.73.100 (1 ), based on the 

discovery of new evidence that has arisen from repressed memories a:."16 

.10W avtilable expert testimany, nei t.:."lGr of which \"Jere availa,'::lle to 

Petitioner at ti~ of trial. 

1'. Petitioner Iray ;:aise new issu.es by persol'1O:l restraint petitian, 

including roth i2rrors of constitutional magnituds t.'-a.t result in actual 

and subst.antial prejudic~,:: and non-constitutional errors that constitute 

a fundamental defect and inherently result in a complete miscarriage 

of justice. In re Pers. Restraint of Cook, 114 ~'Jn.2d 802, 812, 792 

P.2d 506 (1990); In re Pers. Restraint of He\Ols, 99 vvn.2d 80,87, 

660 P.2d 263 (1983). The Court of Appeals, ~lder the authority of 

pj:,p 16.4 "will grant appropriate relief to a petitionerll if II [m]aterial 

facts exist which have not been previously presented anD hec-u-d,wi"lich 

in t:."1e interest of justice require vacation of the conviction, sentetlCe, 

or other order entered in a criminal proceeding e II HAP 1 6. 4 (a), ( c) (3) • 

Ths Hl~' 1 6.4 ( c) { 3) stanOards for is! new senV->...ncing proceeding ::;,150 

a?ply to ;;, ill..)tion for new trial based u];XJn newly discover.3d 

evidaT1ce. In re Per5. Restraint of BrOVlfl, 143 vJn.2d 431, 453, 

21 P.3d 667 (2001) (citing In re Pers. Restraint S'I IDr::C., 1230vn.2cl 

296, 319-20, 866 P.2d 835 (1994)). 

Petit.ioner's Reply t:o state 15 
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The petitioner must establish: "tllat the evi6.ence (1) will 

pronably change the result of the trial; (2) was discovered since 

the trial; ( 3) could not have .oee...'1 discovered before trial by the 

e:~ercise of due diligeJcej (4) is inaterial; ~Dd (5) is not luo-rely 

CUii1tllative or impeaching. The absence of anyone of the five factors 

is g-rounds for the denial of a new" proceefl...ing. See Brovvrl, 143 'VJn.2d 

at 453, 21 .f'.3d 687 (quoting state v. Wi 11 ialTs, 96 ij~n.26. 215, 222-23, 

634 P.2d 668 (1981); see also erE 'j.5(a)(3}. 

E. RESPONSE TO STATE'S ARGUMENT 

In this case, the Petitioner maintains he meets all of the 

require:nents of Brown and vJilliams, supra. He also rnaintains t..'-lat 

he meets t..'1e ;:;tannards referrea to in t..'1e state's Drief in In Re Grasso, 

151 l'vn.20 1, 10-11, 84 P. 2ei 859, 864 (2004) if this Court allaN's 

Peti tioner I s apf.'€:al to go forward under RCW 1 0 • 73 • 090 aP..a P-AP 1 6. 4 (d) • 

The state appears to conceae -d~t Petitioner is able to proceed 

on the issues of constitutional ex-~or or rranifest injustice. See, 

Stat08' S Resp;.)nse to Personal Restrai::1t Petition, page 12. As such, 

Petitioner reqr~ests tr~t ti18 cou.~ review the 2005 PRP on its rr~it 

in addition to this Personal Restraint Petition requesting a new trial, 

because that 2005 PRP did argue bot.."fJ. con..stj.tutional e...rror ~y violation 

Petitioner's Reply to state's 
Hesponse '1'0 Persol1C"l 
Restraint Petition 
No. 42318-9-II 
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of t..'12 Petitioner's 6th A1teI1CUilel'1t right to adequate counsel and improp2r 

preparation by his trial counsel resulting in a manifest injustice 

beca:l.lse [US self defense claim was not preserved by trial cou.l1Sel nor 

presa~ted at trial. 

The Petitioner did not argue the lack of adequate representation 

or the lack of t.'1e self defense claim at trial on direct review. 

Therefore, the Petitioner does not believe that he is barred fr:)lTi 

raisiJ.1g the issuer; on appeal before t.'1is COlli.--t. It is the Petitiorr~' s 

nelief that the direct appeal only involvl3:! lirnited issues and the 

argument regarding- sufficiency of the ex.pert. testimony "vas only al:::>O'...lt 

wheth.:rr the expe ... --ts that were allCA'ied to testify prese.n.ted facts t.":lat 

supported a diminished capacity defense. 

The Petitioner also maLitains that there is nothing at th.e ti.i:~ 

of trial t.hat was allowed regarding his sexual arld eInational abuse 

as it related to self-defense. For the state to characterize s~~l 

cIDUGe by Frank Fa.irclob.'1 as just "more of t.~e sarae,,4 is callous and 

disrespectful. This is not a case where evidence would b2 cUillUlati ve 

beca.use the evic1e'.1ce was never prese..'1.teO, to the jury in t.he first place. 

4 See State's Response to Personal Restraint Petition Case No. 42318-
9-Il at page 18. 

Petitioner's P..eply to state's 
Response To Person.c:i.l 
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In addition, Petitioner has filed a rJ;'Otion for Appointment of 

Counsel and asks this Cou..rt to appoint counsel and to allow for furt.~er 

briefing aru3./or argurr.ent as Petitioner is currently proc-aeding without 

a,l.1 attOTI1e:r and needs representation. The nevi evidence does not 

controvert evi~...:nce sul::rrd.ttec1 at trial because t.l-te judge did not allow 

the self-defense claim at trial due to t."le trial attomey's lack. 
~ 

Que diligence in represer!ting Petitioner. Therefore, the Grisby~ Cas2 

cited by the state is not applicable here. 

~'hth regard to the Petitioner's dUE: diligence, the Petitioner 

did not realize what the extent of the abuse was by Fra..'1k Faircloth. 

He was aware of some of his childhood abuse, but not all of it. The 

crux of the whole case t..'-1at never came before t.~e j llil' vIas that the 

victim of the crime had bee...'1 repeatedly raping t.'1e Petitioner auG in 

fact, adopted him ana then told Petitioner that was the same as having 

marriee him. Pe·ti tioner maintains that he is doing t..'1e very best he 

can to address these issues Chid he is not denying that he vlas involved 

in the death of Frank Faircloth. What Petitioner is alleging is that 

a fHi tigating factor and a valid self defense claiiT,~\lere never presented. 

to 'che jury. If a j lliy bad heard thE e..'(tent of the abuse of Petitioner 

r:: 
.J rrhe State listed the case as GriiTISD'Y, but tIle Peti tiol1er believes 
that the case is In Re Grisby, 121 Wn.2d 419, 853 P.2d 901 (1993). 

Petitioner's Reply to state's 
Hesponse To Personal 
'H.estraint f'eti tion 
No. 42318-9-11 
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by Frank Faircloth, they most certainly would haVe considered t.ilat 

factor and rec,eived a jury instruction on self-d,~fense. That did !lot 

ha.!?pc ... ;n and P,9titioner still doesn't understruJ.d why. He relied OTi his 

COUllS::::l to P:;:·C!Se.Llt i:lis defenses at trial and did not k.l1Ovl wtlat to d.e 

or how "Co proceed "yhen his counsel did not adequately represent hiln. 

In d/:(ijtion to the constitutional error of trial attorney 

Davidson, the Petitioner believes he has acted wit.h due diligence 

because t."J.e infonnation nov,;' available to him was not available at t.l-te 

t:ime of trle direct appeal. In re Personal Restraint of Heni!., 

134 vJn.2d 868, 952 P .2d 116 (1998). Petitioner believes that his 

recovered memories are, in fact, newly discovered evidence. When raised 

as a separate grou.'1d for relief, "newly discovered evic1olce" has the 

saIne meaning as a motion for a new trial. In re Personal Restraint 

of Lord, 123 Wn.2d at 319. Lord re:;ruires a defendant to shcyV'.7, El ... '11Ong 

other things, t.tut ti.'1e evidence was discoverErl "since t.l1e trial'! aTJ(,~ 

could not have tx...-:.en discovered ":before trial" in the exercis~ of due 

d.iligence. lDrd, supra, at 319-20 (citing state v. ifJillia.'1IS, 96 ·ilJn.2c1 

2"' 5, 222-23 f 634 P. 2d 368 (1981)}. In & .. rJ...tion, the r:..ev.71y recovered. 

evidenCe was not available to Peti tio."1er before the time of his direct 

apfP...al. lG. 

Petitioner's Reply to state's 
Response 'l'C pzrsonal 
Restraint Petition 
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Finally, Petitio!1er does not believe that the evidalce that 

would be inttOOUCeG went only to pre.~~tation as D~e state sears to 

0.2 Gayins-. Instead, he believed that the evidence would be introduced 

to sup;..ort his self-defense claitn that W:51S not presented due to 

counsel's failure to represent hirn and due to the lack of his repressed 

memories at the tDlIe of trial and direct appea.l. 

F. CONCLUSION AND REQUEST FOR RELIEF 

It is difficult for Petitioner to understam: no,.." his trial counsel 

did not present self-defense at 'L'1E: time of trial, which led to a 

conviction of First DegreE: f-1u:cdex instead of conviction of 2. lesser 

iucluded offense. The Petitioner was 18 years old at the time: of the 

incident and. did not p..2.ve any prior felonies and did not have ler;ial 

experience to prevent what has happened in this caSE:. PetitioneI is 

askins tlris Cow:t to ren3.'1.d this caSE: to the trial court f;)r & full 

and fair trial with the evid9J."1ce properly presented by caapetent legal 

couIlSel. Peti tioner asks that this court consider his indigency ane 

lack of cr.Ltinal record prio:.: to tius ca.se cui.;} to :3.ppoirrt counsel. 

DA'llED: 

Petitioner's Reply to state's 
Response 'I'o Personal 
I{esb:-~-.dnt Petition 

Pro 5e Petitioner 
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