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A. AUTHORITY FOR RESTRAINT OF PETITIONER

Marvin Sides-Faircloth is restrained pursuant to the Judgment and
Sentence entered by the court in Mason County Superior Court No. 95-1-

00051-7. Appendix A.

B. STATE’S RESTATEMENT OF PETITIONER'S ISSUE
PRESENTED FOR REVIEW

In 1996, a Mason County jury convicted Marvin Sides-Faircloth of
murder in the first degree. His conviction became final on August 3,

1998, when Division II of the Washington Court of Appeals issued a
Mandate that terminated review of his conviction. Appendix C.

More than twelve years later, Petitioner now seeks review of his
conviction by way of this personal restraint petition by alleging newly
discovered evidence. Faircloth now asserts that he has located an expert
witness who would be expected to testify that Faircloth has recovered
repressed memories that would suggest that he did not premeditate the

murder for which he was convicted in 1996.

State’s Response to Personal Mason County Prosecutor
Restraint Petition PO Box 639
Case No. 42318-9-11 Shelton, WA 98584

360-427-9670 ext. 417



The issue on review is whether Faircloth’s personal restraint
petition is time-barred and whether Faircloth's alleged recovered
memories or the testimony of the proffered expert witness is newly

discovered evidence that would entitle Faircloth to a new trial.

C. STATEMENT OF CASE

1) Summary of Facts

The following summary of facts is taken verbatim from the
"Ruling Affirming Judgment and Sentence" issued by Division II of the

Court of Appeals on February 24, 2008:

Keith Murphy and Marvin Faircloth resided in the home of
Frank Faircloth, the murder victim.2 At approximately midnight
on February 26, 1995, the victim went upstairs in his home and
visited the bedroom shared by Murphy and Faircloth. The victim
witnessed both Murphy and Faircloth smoking cigarettes and
"huffing"? paint. He told them that they would have to move out
the next day. Shortly after the victim left their room, Murphy and
West [sic] decided to kill him. Murphy grabbed a Jack Daniels
bottle and Faircloth grabbed a spear-type object and the two
headed downstairs to the victim's bedroom.

Over a 25-minute period of time, the victim fought for his
life by running from room to room while Murphy and Faircloth
disconnected the telephone and attacked him with knives, the
whisky bottle, a hammer, a long pole with a spike on the end and a

State’s Response to Personal Mason County Prosecutor
Restraint Petition PO Box 639
Case No. 42318-9-11 Shelton, WA 98584

360-427-9670 ext. 417



table leg. Murphy and Faircloth made the victim tell them that he
loved them. They called the victim a liar.

During the attack, the victim repeatedly called out to Bryce
West, a 16-year-old resident, to call police. West, who was
upstairs in his bedroom because Faircloth had threatened to kill
him too if he came out, did not immediately call the police. After
the victim finally died, Faircloth returned to West's bedroom, made
him come downstairs and help clean up. and then Faircloth and
Murphy took the victim's body into the woods where they smashed
out his teeth (1o conceal his identity) and burned him. After the
two left the house with the body, West left and contacted the
police.

2Frank Faircloth had adopted Marvin Faircloth. For clarity, this
court will refer to Frank Faircloth as the victim.

3The process of "huffing" was described at length at trial but
basically involves spraying aerosol paint into a plastic baggy and
inhaling it quickly.

4According to the statement of Faircloth, the events transpired as
follows:

A He was laying in bed, then Keith walked in, looked
at him, said "what the fuck," bam, right over the head with the
bottle, Frank gets up, runs, tries to run from, from the room, I
waited until he got in the living room, stabbed him with my spear,
he falls to the ground and....

Q: Where [did] you stab him?

A I don't know, I think in the back. Then ... ran
upstairs real quick and came back downstairs he was trying to
make a break for the door so I grabbed him and pulled him back in,
a couple of knives came into the subject so he got stabbed a few
times.

Ruling Affirming Judgment and Sentence, Case No. 20549-1-II, pg. 2-3.
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2) Procedural Facts and History

The Petitioner, Marvin Sides-Faircloth, is known in court
documents by the name used here and is also known as Marvin Faircloth
and sometimes as Marvin Sides Faircloth.

In February of 1996, the Petitioner was tried jointly with the
codefendant, Keith Murphy, for the murder of Frank Faircloth. The trial
court matter is captioned in the Superior Court of Mason County as "State
of Washington v. Marvin Faircloth & Keith Murphy." Faircloth's trial
courl cause number is 95-1-00051-7; Murphy's trial court cause number is
95-1-00052-5.

The jury returned a guilty verdict in regard to both defendants.
The court entered judgment and sentence against Faircloth on March 27,
1996. Sides-Faircloth timely filed a notice of appeal. The appeal is
captioned as "State of Washington v. Marvin Faircloth" as case number
20549-1-11 and is consolidated with codefendant's appeal, which is
captioned as "State of Washington v. Keith Murphy," case number 20644-
7-11. (Respondent requests that the record of these proceedings be
incorporated by reference and included in the record of this personal

restraint petition).
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On February 24, 1998, the Court of Appeals denied Faircloth's
appeal and issued a "Ruling Affirming Judgment and Sentence."
Appendix B. One of the two issues on appeal was a challenge 1o the
sufficiency of the evidence in regard to premeditation. (The other issue
was a challenge to the exceptional sentence ordered by the trial court.) On
August 3. 1998, the Court of Appeals issued a Mandate to certify its
decision denying the appeal and sustaining the conviction. Appendix C.

On August 2, 2005, Faircloth filed a personal restraint petition in
Division II of the Washington Court of Appeals. The case is captioned by
the court as "Personal Restraint Petition of Marvin Sides Faircloth," cause
number 33901-3. However, the cause number appearing on the face-page
of Faircloth's petition is 20549-1-1I1, which is the cause number of the
appeal for which a final mandate had issued in 1998. Additionally,
paragraph one of Faircloth's petition erroneously reports the trial court
case number as 95-1-00052-3, but this actually the trial court case number
of Murphy, the codefendant. It appears that Faircloth's petition was
indexed and linked to Murphy's trial court cause number, 95-1-00052-5,
when the correct trial court cause number should be 95-1-00051-7.
(Respondent requests that the record of these proceedings be incorporated

by reference and included in the record of this personal restraint petition).
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The issues and facts presented in Faircloth’s prior petitions and
appeal are important to determine procedural issues in his current petition.
In his first personal restraint petition, in 2005 (hereinafier cited as 2005
PRP), Faircloth stated as follows:

Marvin Faircloth had a long history of sexual abuse by men and

Frank Faircloth was sexually interested in Marvin, which was not

reciprocal. RP Volume II, page 206 beg. line 13 -- page 207 line

7. Volume V, page 703, beg. line 3.... Dr. O'Shaunessy diagnosed

Marvin Faircloth with post-traumatic stress disorder (PTSD). RP

Volume V, page 704, beg. line 7.

2005 PRP, p.4 (citations to record appear in original).

Faircloth further asserts in his 2005 petition that "the defenses of
self-defense and battered child syndrome were not presented to the jury...
The court expressed concern about the non development of the child abuse
syndrome as a defense...." 2005 PRP, p. 12-13. In his 20035 petition,
Faircloth quoted the trial court as having stated: "And is it not also correct
that the defense of an abused child syndrome has been a defense that
you've been pursuing ever since the inception of the case on Feb 271th,
19957" 2005 PRP, p. 13.

During the jury trial, psychologist and defense expert Dr. Kenneth

Mark Muscatel presented testimony. In describing the difficulty of

evaluating an individual's ability to premeditate intent to kill when that
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individual is voluntarily intoxicated by alcohol or other chemical
substances, Dr. Muscatel testified that "part of this is a catch 22, which |
have to let everybody know, if an individual is impaired and they're the
reporier of experience by definition the more the impaired they are the
poorer the reporter they're going to be...." RP 562. Dr. Muscatel further
testified that given the multitude of witnesses who overheard Faircloth and
his codefendant talk about wanting to kill the victim, the actual happening
of the killing would not be consistent with an impulsive act. RP 572,

Faircloth asserts in his 2005 petition that there was a witness, Dr.
O'Shaunessy, who could have testified at trial and "could have fully
developed the battered child syndrome defense" and could have provided
"evidence of the extensive and horrendous history of childhood physical.
sexual and emotional abuse that Marvin Faircloth had endured." 2005
PRP, p. 21.

In his 2005 petition, Faircloth described the victim of his murder as
having a "past pattern and practice... of statutory rape," and asserts that
these circumstances caused Faircloth to experience "dissociation/PTSD."

2005 PRP, p. 27.
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On November 30, 2005, the Court of Appeals. Division II, issued
its "Order Dismissing Petition" in regard to Faircloth's 2005 PRP, finding
that it was time-barred. Appendix D.

More than five years later, on January 12, 2011, Faircloth filed a
motion and order to show cause for a new trial in Mason County Superior
Court, alleging that he had newly discovered evidence because he had
located an expert witness, Dr. Laura Brown, who would say that he
suffered from battered child syndrome. Dr. Brown prepared a declaration,
which was filed with Faircloth's motion for a new trial and was
subsequently transmitted to the Court of Appeals in support of Faircloth's
personal restraint petition.

Dr. Brown states in her declaration, on page 3, that her opinion is
based upon her belief that Faircloth has newly recovered memories of
abuse inflicted against Faircloth by his victim. Every other fact or
circumstance considered by Dr. Brown was known and available to the
defense at the time of trial and ‘was considered by experts at the time of
trial. The abuse described by Dr. Brown is not materially distinguishable
from the abuse described in Faircloth's 2005 PRP. Dr. Brown opines at

page 10 of her declaration that had Faircloth had these memories available
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to him at the time of trial, they "might have been seen as mitigating
factors."

The prosecutor filed briefing and supporting documents in
response to Faircloth’s motion. The trial court then transferred the matter,
including the prosecutor’s trial court response, to the Court of Appeals as
a personal restraint petition, where the matter was indexed and linked to
the trial court case number of 95-1-00051-7 and was given appeals court
case number 41792-8-11. (Respondent requests that the record of these
proceedings be incorporated by reference and included in the record of
this personal restraint petition).

On April 8, 2011, the Court of Appeals dismissed Faircloth's
personal restraint petition in case number 41792-8-11 because Faircloth
had not filed a substantive motion in the case.

Thereafter, on May 17, 2011. a new personal restraint petition (the
current petition, to which this answer applies) was entered at the Court of
Appeals as case number 42318-9-11. This petition is the same as 41792-8-
II, which was dismissed, except that the current petition is complete
because Petitioner has filed supporting memorandum and authorities,
(Respondent's response and supporting documents are filed in case

number 41792-8-11; so, to avoid repetitive or duplicate filings, Respondent
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requests that documents and pleadings in case number 41792-8-11 be

incorporated by reference into the current case).

D. STANDARD OF REVIEW FOR PERSONAL RESTRAINT
PETITION

To obtain relief through a personal restraint petition, petitioner
must show that he was actually and substantially prejudiced either by a
violation of his constitutional rights or by a fundamental error of law. In
re Personal Restraint of Cook, 114 Wn.2d 802, 814, 792 P.2d 506 (1990).

"Collateral relief undermines the principles of finality of litigation,
degrades the prominence of the trial, and sometimes costs society the right
to punish admitted offenders." In re Personal Restraint of Hagler, 97
Wn.2d 818, 824, 650 P.2d 1103 (1982).

When a personal restraint petition is based upon an assertion of
newly discovered evidence, it is not enough to show that the evidence
might change the result; instead, to prevail on collateral review Faircloth
must show that the new evidence, if it is new evidence, will probably

change the result. State v. Peele, 67 Wn.2d 724, 409 P.2d 663 (1966).

E. ARGUMENT

1. This Court Should Dismiss this Petition Because
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Petitioner Has Failed to Show Either Prejudicial
Error or a Fundamental Defect Resulting in a
Complete Miscarriage of Justice.

To overcome the finality of the jury's verdict of guilty and the
finding on direct appeal sustaining the jury's verdict, Faircloth "must first
overcome statutory and rule based procedural bars." In re Personal
Restraint of Grasso, 151 Wn.2d 1, 10-11, 84 P.3d 859, 864 (2004), citing
RCW 10.73.090, .140; RAP 16.4(d).

If Faircloth overcomes the procedural and rule-based bars to
collateral review, he must then show "either a constitutional error that
worked to his actual and substantial prejudice, or a nonconstitutional error
that constitutes a fundamental defect inherently resulting in a complete
miscarriage of justice." Grasso at 10-11.

Faircloth asserts that he has newly discovered evidence in the form
of recovered memories and that he has located an expert witness who
would testify that it is her opinion that Faircloth's recovered memories are
probably true. The State disputes whether Faircloth's purportedly
recovered memories are evidence, disputes that they are probably true, and
also disputes whether they are newly discovered. However, even if

Faircloth’ assertion of new evidence was newly discovered, which it is
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not', Faircloth's purportedly new evidence nevertheless does not indicate
prejudicial error or that his trial was not fair, and it does not indicate that
the jury's verdict of guilty was a complete miscarriage of justice.

To prevail on his effort to reverse the finality of his conviction
based upon a claim of newly discovered evidence, Faircloth must show
that the evidence would probably change the outcome of the trial.
“Significantly, the standard is ‘probably change,” not just possibly change
the outcome.” State v. Gassman, 160 Wn. App. 600, 609, 248 P.3d 155
(2011), citing State v. Williams, 96 Wn.2d 215, 223, 634 P.2d 868 (1981).
“Defendants seeking postconviction relief face a heavy burden and are in
a significantly different situation than a person facing trial.”” Gassman at
609, quoting Siate v. Riofla, 166 Wn.2d 358, 369, 209 P.3d 467 (2009).

Faircloth has not shown constitutional error and has not shown that
his conviction was or is a miscarriage of justice, and his petition for
collateral relief, therefore, should be dismissed. In re Pers. Restraint of

Lord 123 Wn.2d 296, 868 P.2d 835 (1994), cert. denied, 513 U.S. 849

' According to the declaration of Dr. Laura Brown, filed in support of Faircloth's current
petition, the first of the two repressed recollections was recovered by Faircloth "shortly
after incarceration" in 1995 prior to trial, and the second of the two repressed
recollections was recovered in 2000 in the presence of Faircloth's therapist and his
attorney who subsequently represented Faircloth in his 2005 PRP. See Declaration of Dr.
Laura Brown, starting at Page 4 Line 7 through Page 5 Line 23.
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(1994); In re Pers. Restraint of Cook, 114 Wn.2d 802, 792 P.2d 506
(1990); In re Gentry, 170 Was.h.Ed 711, 245 P.3d 766 (2010).

Faircloth has not, and cannot, meet his threshold burden of
showing that he has suffered actual and substantial prejudice, and this
personal restraint petition, therefore, should be dismissed. In re Grimsby,
121 Wn.2d 419, 425, 853 P.2d 901 (1993). Merely presenting, more than
ten years after the trial, the opinion of a different expert with an opinion
that contradicts the opinion of trial experts and contradicts the inferences
to be drawn from evidence presented at trial, does not entitle Faircloth to a
new trial. See, e.g.. State v. Harper, 64 Wn. App. 283, 823 P.2d 1137

(1992).

2 This Court Should Dismiss Petitioner's Claims
that Were Raised and Rejected on Direct Review.
Faircloth asserts that his claim of newly discovered evidence is
relevant to rebut evidence supporting the jury's finding that Faircloth
premeditated the murder he committed.
In a direct appeal from the conviction, Faircloth raised the issue of
sufficiency of the evidence regarding the element of premeditation.

Faircloth is barred from raising in a personal restraint petition an issue that
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has already been raised and decided on direct appeal, unless he can make a
showing of constitutional error or a total miscarriage of justice. In re
Lord, 123 Wn.2d 296, 303, 868 P.2d 835 (1994), cert. denied, 513 U.S.
849 (1994).

Petitioner's Personal Restraint Petition Should Be

Dismissed Because It Is Barred by the One-Year
Time Bar of RCW 10.73.090.

LVE]

RCW 10.73.090 and RAP 16.4(d) bar personal restraint petitions
that are not brought before the court within one year of the mandate issued
after direct review of a trial court conviction. /nre Cruze. 169 Wn.2d 422,
237 P.3d 274 (2010). The one-year time limit is mandatory, and it acts as
a bar to consideration of a personal restraint petition that is filed outside
‘the one-year time limit. /n re Bonds, 165 Wn.2d 135, 196 P.3d 672
(2008).

However, RCW 10.73.100 provides statutory exemptions to the
one-year time limitation. Specifically, RCW 10.73.100 provides that:
"The time limit specified in RCW 10.73.090 does not apply to a petition or
motion that is based... on... [n]ewly discovered evidence, if the defendant
acted with reasonable diligence in discovering the evidence and filing the

petition or motion." To overcome the one-year time limitation, Faircloth
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must show that his newly discovered evidence is material, not merely
cumulative or impeaching, was discovered after the trial, could not with
due diligence have been discovered before verdict, and would probably
have changed the outcome of the trial. n re Pers. Restraint of Brown, 143
Wn.2d 431, 453, 21 P.3d 687 (2001).

The evidence protfered by Faircloth is not newly discovered.
Review of the trial record, the Court of Appeals' 1998 "Ruling Affirming
Judgment and Sentence," and Faircloth's 2005 personal restraint petition,
all show that as early as the pretrial period, and for several years after the
judgment of guilty, Faircloth was aware of the potential defense of the
battered child syndrome and was aware of facts or alleged facts to support
that defense. The only facts or circumstances that can now be
- characterized as "newly discovered" are that Faircloth now asserts that he
has recovered a memory of abuse and that he has located an expert witness
who would testify that Faircloth's recovered memory is probably true.

But as evidenced by his prior personal restraint petition filed in
2005, even if Faircloth's recovered memory was believed by a jury, it is
merely cumulative to other purported facts already known by Faircloth at
the time of trial and facts known for several years before the current

petition was filed. To fall within the newly discovered evidence exception
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to the one-year time limit, Faircloth must show that the "newly discovered
evidence" is not merely cumulative or impeaching. In re Pers. Restraint
of Brown, 143 Wn.2d 431, 453, 21 P.3d 687 (2001).

Faircloth was not reasonably diligent in discovering the evidence
he now advances; neither was he diligent in bringing his petition for relief
after the basis for relief was known to him. Because he was not diligent,
the one-year time bar applies. and his petition should be dismissed. /17 re
Cruz, 169 Wn.2d 422,237 P.3d 274 (2010). All the information that
Faircloth’s new expert has relied upon to reach an opinion was available to
Faircloth at the time of trial,” with the exception of Faircloth’s purported
recovered memory, which is not materially distinguishable from facts that
he has alleged previously. Faircloth has not shown that even if he had
exercised due diligence, the testimony of his current expert was not
available during or before trial or that there was any reasonable excuse for

his failing to bring his personal restraint petition for several years after the

* Dr. Laura Brown enumerates the records upon which she relied in reaching her opinion
on page 2, section 2(b). Dr. O'Shaunessy, Dr. Maxwell, Dr. Killoran, and Dr. Trowbridge
each evaluated the defendant in anticipation of trial and offered expert testimony at
Faircloth's trial. Bob Zornes was the private investigator hired by the defense, who
interviewed Faircloth to assist defense counsel with trial preparation. The only record
listed by Dr. Brown that was not specifically discussed during the trial is the report of the
Faircloth Review Committee. That report, attached hereto as Appendix E, was
transmitted by DSHS to Sam Davidson, trial attorney for Faircloth, via cover letter dated
January 18, 1996 and in response to a defense subpoena for records in preparation for
trial.
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issue was known to him. See, e.g., State v. Onstead, 875 So0.2d 908, 917
(La. App., 5 Cir., 2004) (finding that petitioner seeking collateral relief
based upon the discovery of a new expert failed to show that the expert
could not have been located during trial and also finding that the
additional evidence was not material).

Fajl:CIOKh has not shown why he could not have located an expert to
support his theory rebutting premeditation before or during trial. Thus, he
has failed to show that he exercised diligence, and his petition should be
dismissed. Srate v. Evans, 45 Wn. App. 611, 614-615, 726 P.2d 1009
(1986), citing State v. Williams, 96 Wn.2d 215, 222-23, 634 P.2d 868
(1981). Regardless whether FFaircloth truly was abused by his victim or
whether there is any factual basis to Faircloth's assertions of this kind,
Faircloth has nevertheless advanced these assertions even before the trial
began, and in his 2005 PRP he advances these assertions even further.
Thus, these purported facts have been known to Faircloth for many years,
and Faircloth, therefore, was not timely in seeking relief in the current

petition. In re Cruz, 169 Wn.2d 422, 237 P.3d 274 (2010).

4, This Petition Should be Dismissed Because It Is a
Successive Petition.
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Faircloth’s direct appeal challenged the sufficiency of the evidence
in regard to the element of premeditation. His 2005 PRP then alleged
facts and circumstances that he offered as evidence against premeditation,
including his assertions that he had been sexually abused by the victim.
Faircloth now asserts in his current petition that he has additional evidence
that consists of purportedly recovered memories and the opinion of an
expert who opines that Faircloth’s recovered memory is probably real or
truthful.

Faircloth’s recovered memory differs from all other evidence that
he has possessed on the subject of premeditation only because it is slightly
more of the same thing. This evidence is not significantly different in
quantum or quality and is alike in substance with all prior evidence on this
subject. Therefore, Faircloth’s current petition is based on grounds similar
to his prior petition and direct review and should be dismissed because it
1s a successive petition. State v. Brand, 120 Wn.2d 365, 370, 842 P.2d

470 (1992); RCW 10.73.140; RAP 16.4(d).

3. This Petition Should be Dismissed Because Petitioner
Has Not Shown that His Restraint Is Unlawful Pursuant
to RAP 16.4(c).
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Faircloth has not met his burden of showing that any of the reasons
for collateral review listed in RAP 16.4(c) apply to his conviction. He
claims only that he now has, after more than a decade, a recovered
memory and that he has the opinion of an expert with which to rebut
evidence offered at trial. The evidence offered at trial proved beyond a
reasonable doubt that Faircloth premeditated the murder for which he was
convicted, but he now claims that he has recovered memories of prior
abuse by the victim, which he would offer as evidence to show that the
murder was not premeditated.

Faircloth has offered nothing to show that there are facts or law to
support a contention that he received anything but a fair trial: thus, his
petition should be dismissed. State v. Williams, 96 Wn.2d 215, 228, 634

P.2d 868 (1981).

6. Faircloth’s Claim Has No Merit

Faircloth received a fair trial, and a competent jury hearing the

evidence found him guilty beyond a reasonable doubt of premeditated
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murder. Viewing similar circumstances in an historical case, the court
has previously written:

In sum, this strikes us as a classic case: the defendant loses,
then hires a new lawyer, who hires a new expert, who examines the
same evidence and produces a new opinion. We cannot accept this
as a basis for a new trial. See P. Trautman, Serving Substantial
Justice—A Dilemma, 40 Wash.L.Rev. 270 (1965). Inasmuch as
there is no adequate legal basis for the order granting a new trial, it
must be considered an abuse of discretion. State v. Hoff, 31
Wash.App. 809, 814, 644 P.2d 763, review denied, 97 Wash.2d
1031 (1982).

State v. Evans, 45 Wn. App. 611, 614-615, 726 P.2d 1009 (1986).
Expert witnesses testified at Faircloth's trial, the jury heard the

testimony of expert witnesses and lay witnesses, and having seen the

evidence and heard the testimony, the jury found the element of

premeditation proved beyond a reasonable doubt.

What we have in the instant case is, purely and simply, a
question of expert witness competency. Experience has taught us
that such “experts” rarely agree. What may be a crucial “fact” to
one, may not be to another.

Before affirming the grant of a new trial because the
defense expert presented at trial overlooked or thought unimportant
a fact or facts now deemed pertinent by an expert who did not
testify, we must ask whether all of those defendants who could
now unearth a new expert, who finds “new facts®™—which if
believed by the same jury might cause them to acquit—were
denied a fair trial, i.e. failed to receive substantial justice. Surely
we have to answer in the negative, or finality goes by the boards
and the system fails.
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State v. Evans, 45 Wn. App. at 617-18. 726 P.2d 1009 (Reed, J.,
concurring). The only new fact available to Faircloth’s new expert is that
Faircloth now claims to have recovered a previously repressed memory,
but the memory that Faircloth now claims to have recovered is not
substantively distinguishable from claims of abuse that were already

advanced by his attorneys at trial and conceded in his 2005 PRP.

Thus, we have the same situation as in Evans, the retention of
new counsel, who retains a new expert, who reviews the same
evidence, and presents a new opinion. [The new expert’s] opinion
does not constitute “material facts not previously presented and
heard™, just as the opinion in Evans did not constitute “newly
discovered evidence.”

State v. Harper, 64 Wn. App. 283, 293-294, 823 P.2d 1137 (1992).

It is not likely that the testimony of Faircloth’s new expert would
change, or would have changed, the verdict of the jury. The new
testimony is only a weak counterweight to evidence and other testimony
that was presented at trial. Despite the weak and theoretical nature of the
proffered new evidence, the testimony would not in any event change the

outcome of the trial unless the jury believed the new evidence.

“However, nothing in the findings or the record shows that a jury would
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be required to, would, or for that matter should, believe it.” State v.
Evans, 45 Wn. App. 611, 614, 726 P.2d 1009 (1986).

“When considering whether newly discovered evidence will
probably change the trial's outcome, the trial court considers the
credibility, significance, and cogency of the proffered evidence.” State v.
Gassman, 160 Wn. App. 600, 609, 248 P.3d 155 (2011), citing State v.
Barry, 25 Wn. App. 751, 758, 611 P.2d 1262 (1980).

Even if the jury believed that Faircloth has recovered memories of
his victim abusing him, to add to the memories of abuse that he has

" continuously alleged, it does not follow that the jury would necessarily
find that the abuse negated a finding of premeditation. And even if the
jury believed that the abuse alleged by Faircloth led to a psychological
condition, it does not necessarily follow that the element of premeditation
would be negated. The jury could, and probably would, and for that
matter should, still find that Faircloth premeditated the murder.

By bringing forth the discovery of a recovered memory, Faircloth
has attempted to bring his petition within an exception to the one-year
time bar. If, however, a new trial would render a result different than the
guilty verdict of the jury that convicted Faircloth, it would probably be

because in the fifteen yvears since Marvin Sides Faircloth murdered Frank
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Faircloth, memories have faded, witnesses have disbursed or possibly
died, and because evidence has deteriorated, withered, or been lost, rather
than because there is any legitimate materiality to Faircloth's purported
recovered memories or the opinion of his new expert.

The State disputes whether Marvin Sides Faircloth ever suffered
abuse by Frank Faircloth, but even if any such abuse ever did occur, the
evidence in the trial record and the record on appeal proves beyond a
reasonable doubt that Marvin Sides Faircloth premeditated a murder
against Frank Faircloth and then carried out the premeditated murder of
Frank Faircloth. The assertion of the recovery of previously repressed
memories, on the facts of this case, does not create any probability that the
overwhelming evidence of this case would be disproved, negated, or even

rebutted.

F. CONCLUSION

Faircloth was aware of the battered child syndrome defense prior
to and during trial. The jury convicted Faircloth of murder in the first

degree, finding that Faircloth premeditated the murder. Faircloth filed a
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direct appeal challenging the sufficiency of the evidence in regard to the
element of premeditation. Several years later, he filed a personal restraint
petition in which he again raised the issue of premeditation and
summarized proffered facts that described his mental condition, which he
asserted was caused from abuse against him by his victim. Several years
later Faircloth has filed the current personal restraint petition. alleging
essentially the same exculpatory theories, but now asserting that he has
recovered previously repressed memories and that he has the supporting
opinion of an expert witness.

Faircloth has not been diligent in locating this evidence and has not
been diligent in bringing his petition after the issues became known to
him. The allegedly recovered memories are not materially different from
the alleged abuse he described in his 2005 personal restraint petition.

Even if the allegedly recovered previously repressed memories
were legitimate, and the State does not concede that they are, these
memories do not support a contention that, had the trial jury known of
these matters, the verdict would probably have been different.

Faircloth received a fair trial and was found guilty beyond a
reasonable doubt. Faircloth has not met his burden of showing a

fundamental miscarriage of justice.
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Accordingly, the prosecution respectfully asks the court to deny
and dismiss Faircloth's personal restraint petition and sustain the finality

of the jury's verdict.

DATED: December 5, 2011.

MICHAEL DORCY
Mason County
Prosecuting Attorney

Tt o

Tirh Higgs -
Deputy Prosecuting Attorney
WSBA #25919
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SUPERIOR COURT OF WASHINGTON
COUNTY OF

STATE OF WASHINGTON, Plaintiff,

Vs.

ML A Louce iohh

Defendant.

so: W A ) 3K Y

If no SID, uscDOBQ{ 2.7

= ‘9":8‘4’4@
No. ~ - "or QIR
4S~1 &1-7 R0,
JUDGMENT AND SENTENCE (IS) ¥/t
{ ]} Prison

[ ] Jail One Year or Less

[ ] First Time Offender

[ ] Special Sexual Offender Sentencing Alternative

[ ] Special Drug Offender Sentencing Alternative

L HEARING

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (depusy)-prosecuting attorney were

present.

IL FINDINGS

There being no reason why judgment should not be pronounced, the Court FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on Wit | R O
Date)
by []plea [}jtry-verdict [] bench trial of
COUNT CRIME RCW DATE OF CRIME i
/ p—
™ T . 94.32.030 |3Rel 75
(hordel s ~Tihe -,Jr(n:c:‘
as charged in the ( Amended) Information.
[] Additional current offenses arc attached in Appendix 2.1.
[1 A special verdict/finding for use of firearm was retumed on Count(s) . RCW 09.94A.125, 510

[1 A special verdict/finding for use of deadly weapon other than 2 firearm was retumned on Count(s)

RCW 9.544.125, .310

——
[ —

A special verdict/finding of sexual motivation was retumed on Count(s) . RCW 9.94A.127
A special verdict/finding for Violation of the Uniform Controlled Substances Act was returned on Count(s)

RCW 65.50.401 and RCW 69.50.435, taking place in a school, school bus, within 1000 feet of the perimeter of a
school grounds or withm 1000 feet of a school bus route stop designated by the school district; or in a public park, in a
public transit vehicle, or in a public transit stop shelter.

[1 The defendant was convicted of vehicular homicide which was proximately caused by a person driving a vehicle while
under the influence of intoxicating Liquor or drug or by the operation of a vehicle in a reckless manner and is therefore a

violent offense. RCW 9.94A.030

[1 Courrent offenses encompassing the same criminal conduct und counting as one crime in determining the offender score are

(RCW 9.944_400):

TJUDGMENT AND SENTENCE (Felony)
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[] Other current convictions listed under different cause numbers used in caleulating the offender score are (list offense and
cause mumber):

2.2 CRIMINAL HISTORY: Prior convictions constituting criminal history for purposes of calculating the offender score are

RCW 9.94A.360):
CRIME DATE OF | SENTENCINGCOURT | DATEOF | Aorl | TYPE
SENTENCE | (County & State) CRIME o =
1
2
3
4
5

[ ] Additonal criminal history is attached in Appendix 2.2

(] The defendant committed a current offense while on community placement (adds one point to score). RCW 9.94A.360

[ ] The court finds that the following pricr convictions are one offense for purposes of determining the offender score
(RCW 9.94A.360):

2.3 SENTENCING DATA:

COUNT | CEFENDER. | SERIOUS | o0 i e | Do e | i oy, | MAKIMIDA
NO. SCORE II;EE 33 enhancements) deadly weapon finding | enhancements) TERM
VEL (D) or VUCSA (V) in
1 protected Tone
—T1 Py XV - -
L & = oLw-3a0 pro- 230 Ik

[1 Additional current offense sentencing data is attached in Appendix 2.3.
2.4 [} EXCEPTIONAL SENIENCE. Substantial and compelling reasons exist which justify an exceptional sentence

KJabovs []within] Jbelow the staiciasd mngs for Conotls) . —2— . Findigs of bict and ccaclosiois of i
are attached in Appendix 2.4. The Prosecuting Attorney [ ] did [ ] did not recommend a similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, the
defendant's past, present and future ability to pay legal financial obligations, including the defendant’s financial
resources and the likelihood that the defendant's status will change. The court finds that the defendant has the ability
or likely future ability to pay the legal financial obligations imposed herein. RCW 9.94A.142

[] The following extraordinary circumstances exist that make restitution inappropriate (RCW 9.94A.142):

2.6  For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements or plea
agreements are [ ] atached | ] as follows: Ereeglead Sede e 0 10 )a iepos=Ll "
(2.

O tca—Se o4t Pﬂ\v:.-_ | v %ad-e 5.51 e, s F OO recol—w m——dde
o Mo ki~ s 2o LD rose ook SogPers fe LD
Ty 77
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3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.

3.2 [] The Court DISMISSES Counts

3.3 [] The defendant is found NOT GUILTY of Counts

IV. SENTENCE AND ORDER
IT IS ORDERED:
4.1 Defendant shall pay to the Clerk of this Court:

s Restitution to:
JASSCODE
S Restitution to:
RTNRIN
M Restitution to:
e (Name a0d Addroa—addrem may be withheld and provided confidentially to Clarc's Office).
PCV s 7P Victimassessment RCW 7.68.035
e
CcrC §_—4423-F6— Coun costs, including oy RCW9.94A.030, 9.94A.120, 10.01.160, 10.46.190
Criminal filing fee § _—777— TRC
>ER
Witness costs $ w
Sheriff servicefees $§ _ SFR/SFS/SFW/WRF
Jury demand fee  § JFR
Other 3 ;
PUB S Fees for court appointed attorney RCW 9.944.030
WFR 3 Court appointed defense expert and other defense costs RCW 5.94A.030
FCM 3 Fine RCW 9A.20.021; [ ] VUCSA additional fine deferred due to indigency RCW 69.50.430
CDF/LDVFCD § Drug enforcement fund of RCW 9.94A.030
NTF/SAD/SDI
CLF s Crime lab fee [ ] deferred due to indigency RCW 43.43.6%0
EXT Extradition costs RCW 9.594A.120
Emergency response costs (Vehicular Assault, Vehicular Homicide only, $1000 maxirmum)
RCW 38.52.430
s Other costs for:
s_tlaoe OTAL RCW 9.94A.145
[£¥The above total does not include all restitution or other legal financial obligations, which may be set by later order of
the court. An agreed restitution order may be entered. RCW 9.94A.142. A restitution hearing:
[ ] shall be set by the prosecutor___ i
[+Tis scheduled for Juuwe 27 ait T ©o 4 4k,
[ ] RESTITUTION. Schedule attached, Appendix 4.1.
[ ] Restitution ordered above shall be paid jointly and severally with:
NAME of other defendant CAUSE NUMBER ictim name (Amount-5)
RIN

[ ] The Department of Corrections may immediately issue a Notice of Payroll Deduction. RCW 9.94A.200010

JUDGMENT AND SENTENCE . (Felony)
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All payments shall be made in accordance with the policies of the clerk and on 2 schedule established by the Department of
Corrections, commencing immediately, unless the court specifically sets forth the rate here: Not less than.

$ per month commencing .RCW 9.94A 145

[ ] In addition to the other costs imposed herein the Court finds that the defendant has the means to pay for the cost of
incarceration and is ordered to pay such costs at the statutory rate, RCW 9.94A.145

[] The defendant shall pay the costs of services to collect unpaid legal financial obligations. RCW 36.18.150

The financial obligations imposed in this judgment shall bear interest from the date of the Judgment until payment in full,
at the rate applicable to civil judgments. RCW 10.82.090. An award of costs on appeal against the defendant may be
added to the total legal financial obligations. RCW 10.73

42 {/]/HIVTESTING. The Health Department or designee shall test and counsel the defendent for HIV as soon as possible

43

44

4.5

and the defendant shall fully cooperate in the testing RCW 70.24.340

DNA TESTING. The defendant shall have a blood sample drawn for purposes of DNA identification analysis and the
defendant shall fully cooperate in the testing. The appropriate agency, the county or Department of Corrections, shall
be responsible for obtaining the sample prior to the defendant's release from confinement. RCW 43.43.754

The defendant shall not use, own, or possess firearms or ammunition while under the supervision of the Department of
Corrections. RCW 9.94A.120 :
The defendant shall not have contact with (name, DOB)

including, but not limited to, personal, verbal, telephonic, written or contact through a third party for
years (not 1o exceed the maximum statutory sentence).
[ ] Domestic Violence Protection Order or Anti-Harassment Order is attached as Appendix 4.4.

OTHER:

JUDGMENT AND SENTENCE (Felony)
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4.6 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:

(8) CONFINEMENT. RCW 9.94A.400. Defendant is sentenced to the following term of total confinement in the

custody of the Department of Corrections:

_é) vl &) months on Count months on Count
months on Count months on Count
meonths on Count months on Count

Actual number of months of total confinement ordered is: é VO
(Add mandatory firearm and deadly weapons enhancement time 10 run consecutively to other counts, see Section 2.3, Sentencing Diata, sbove).

All counts shall be served concurrently, except for the portiom of those counts for which there is a special finding of 2
firearm or other deadly weapon as set forth above at Section 2.3, and the following which shall be served consecutively:

The sentence herein shall nm consecutively with the sentence in cause number(s}

but concurrently to any other felony cause not referred to in this Judgment RCW 9.94A.400
Confinement shall commence immediately unless otherwise set forth here:

(b) The defendant shall receive credit for time served prior to sentencing if that confinement was solety under this canse
number. RCW 9.94A.120. The time served shall be computed by the jail unless the credit for time served prior to

sentencing is specifically set forth by the court:

47 COMMUNITY PLACEMENT AND COMMUNITY CUSTODY. RCW 9.94A 120. Community placement is
ordered for a commumity placement eligible offense (e.g., sex offense, serious violent offense, second degree assault, any
crime against a person With a deadly weapon finding, Chapter 69.50 or 69.52 RCW offense), or community custedy is
ordered to follow work ethic camp if it is imposed, and standard mandatery conditions are ordered. Commumity placement
1s ordered for the period of time provided by law. While on commumity placement or commumity custody, the defendant
shall: (1) report to and be available for contact with the assigned community corrections officer as directed;, (2) work at
Department of Corrections-approved educaticn, employment and/or community service; (3) not consume controlled
substances except pursuant to lawfully issued prescriptions; (4) not unlawfully possess controlled substances while in
community custody; (5) pay supervision fees as determmed by the Department of Correcdons. The residence location and
living arrangements are subject to the prior approval of the Department of Corrections while in commmumity placement or
community custody.

Hhe defendant shall not consume any alcohol.
%J,Dermdam shall have no contact with: 7 e P () c_fu_,\ 570 ) w2l Ly

[ |Defendant shall remain{] within [ ] outside of a specified ga%'xphxcai , 10 wit: _~y H"\ e ,a_}-; et “TI D

[—+The defendant shall participate in the following crime related treatment or counseling services:
4 belanm_ oot onedcehiond frilces . Q

[H’Thc defendant shall comply with the following crime-related prohibitions:
= [~

1)k e E oy o TTe BARS T ““‘tm&‘}-ﬂﬁum&-\ vou ednelm ehodgios al=L sl
-l

Other conditions:
— 2 S
S ne A od B

B l\'X_'.ﬂrﬂ-,r-' ST AVE Vi d v@{\u“x (N "éj“,_‘- e . Tvn

: ; .
o A A AT ey

b= e o ONaunahen. Y
: ([ ] See additional page for other conditions of sentence)
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4.83[ ] WORK ETHIC CAMP. RCW 5.94A.137, RCW 72.09.410. The court finds that defendant is eligible and is likzly to
qualify for work ethic camp and the court recommends that the defendant serve the sentence at a work ethic camp. Ifthe
defendant successfully completes work ethic camp, the department shall convert the period of work ethic camp
confinement at the rate of one day of work ethic camp to three days of total standard confinement. Upon completion of
work ethic camp, the defendant shall be released on community custody for any remaining time of total confinement,
subject to the conditions below. Violation of the conditions of commumity custody may result in a retum to total
confinement for the balance of the defendant’s remaining time of total confinement. The conditions of commmmity custody
are stated above in Section 4.7. '

4.9 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the defendant
while under the supervision of the County Jail or Department of Corrections:

(] ] See additional pege for other conditions of sentence)
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V. NOTICES AND SIGNATURES

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this judgment and
sentence, including but not limited to any personal restraint petition, state habeas corpus petition, motion to vacate
judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest judgment, must be filed within one
year of the final judgment in this matter, except as provided for in RCW 10.73.100. RCW 10.73.090

5.2 LENGTH OF SUPERVISION. The defendant shall remain under the court's jurisdiction and the supervision of the
Department of Corrections for a period up to ten years from the date of sentence or release from confinement,
whichever is longer, to assure payment of all legal financial obligations. RCW 9.94A.145

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate notice of payroll
deduction in Section 4.1, you are notified that the Department of Corrections may issue a notice of payroll deduction
without notice to you if you are more than 30 days past due in monthly payments in an amount equal to or greater
than the amount payable for one month. RCW 9.94A.200010. OQther income-withholding action under RCW 9.94A
may be taken without further notice. RCW 9.94A.200030

5.4 RESTITUTION HEARING.
[ ] Defendant waives any right to be present at any restitution hearing (sign initials):

5.5 Anyviolation of this Judgment and Seatence is punishable by up to 60 days of confinement per violation. RCW 9.94A.200

Cross off if not applicable:

5.6 FIREARMS. You may not own, use or possess any firearm unless your right to do so is restored by a court of
record. (The court clerk shall forward a copy of the defendant's driver's license, identicard, or comparable
idendfication, to the Department of Licensing along with the date of conviction or commitment). RCW 9.41.040,
9.41.047

5.7 SEX OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. Because this crime involves a sex offense, you
are required to register with the sheriff of the county of the state of Washington where you reside. You must register
immediately upon being sentenced unless you are in custody, in which case you must register within 24 hours of your
release.

If you leave the state following your sentencing or release from custody but later move back to Washington, you
must register within 30 days after moving to this state or within 24 hours after doing so if you are under the
jurisdiction of this state's Deparument of Corrections.

If you change your residence within a county, you must send written notice of your change of residence to the
sheriff within 10 days of moving. If you change your residence to a new county within this state, you must register
with the sheriff of the new county and you must give written notice of your change of address to the sheriff of the
counry where last registered, both within 10 days of moving. If you move out of Washington state, you must also
send written notice within 10 days of moving to the county sheriff with whom you last registered in Washington state.

5.8 OTHER:

AMfé B SAWYER,” —

C 50

//’/%ﬂ\, = el fﬁ’;f\cl'
s utmg Attorney De endant
WSBA 4 %“fa_— WSBA # [W)’
Print name: 6&./?L—If h_,_,P_x!.m1:1.3_1:::[jjA’ %_(4“.—
Translator signature/Frint name:

T are a certified interpreter of, or the court has found me ctherwise qualified to interpret, the
language, which the defendant understands. [ translated this Judgment and Sentence for the defendant into that lznguage.
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| CAUSE NUMBER of this case: Qg‘ | ‘0@05/“7

I

1, PAT SWARTWsa , Clerk of this Court, certify that the foregoing is a

full, true and correct copy of the Judgment and Sentence in the above-entitled action, now on record in this office.
WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk

IDENTIFICATION OF DEFENDANT

SID No. Date of Birth
(If no SID take fingerprint card for State Patrol)

FBI No. Local ID No.

PCN No. Other,

Alias name, SSN, DOB:

Race: Ethnicity: Sex:
[ ] Asian/Pacific Islander [ ] Black/African-American [ ] Caucasian [ ] Hispanic [ ]Male
[ ] Native American [ ] Other: ' [ ]Non-Hispanic [ ] Female
FINGERPRINTS I attest that I saw the same defendant who appeared in Court on this document affix his or her fingerprints
and signature thereto. Clerk of the Court: P I 74 , Depury Clerk. Dated:

4 Y
- e _ﬁ/ﬁm’% s=es zaclold

r sunultanecusty

Left four fingers taken stultaneousty /. ’ Left Thumb ’ Thumb l Right four fingers taken st

i

"
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IN THE BUPERI( COURT OF THE BTATE OF WAE NGTON
IN AND FOR THE COUNTY OF MASON

STATE OF WASHINGTON,

)
)
L] * J
Plaintiff, ) NO. 95=-1-00051-7
)
vs. ) WARRANT OF COMMITMENT pxrc,, .
) (We) TEYED & AiLep
)
MARVIN FAIRCLOTH ) MAR
Defendant. ) 27 g
) 5
"ot SWARTGg
S , Gl
THE STATE OF WASHINGTON “Pener Cour: Magon r?.ff‘woafm“
TO: The Sheriff of Mason County.
The defendant: _KEITH MURPHY has been

convicted in the Superior Court of the State of Washington of the
crime(s) of:
COUNT I: MURDER IN THE FIRST DEGREE

and the Court has ordered that the defendant be punished by serving
the determined sentence of:

[XX] 45%165 (Pesys=) (Months) &F5/PRISON on Count No. I
(Days) (Months) JAIL/PRISON on Count No.
(Days) (Months) JAIL/PRISON on Count No.

[ ] PARTIAL CONFINEMENT. Defendant may serve the sentence,
if eligible and approved, in partial confinement in the following
programs, subject to the following conditions:

[ ] work crew [ ] home detention
[ ] work release [ ] day reporting

[ ] (Days) (Months) of partial confinement in
the County JAIL

[ )] (Days) (Months) of total confinement in
the county JAIL

[ ] Days confinement converted to
hours community service

DEFENDANT shall receive credit for time served prior to this date:
[XX] To be calculated by the staff of the Mason County Jail
[ ] In the amount of Days.

(3] YOU, THE SHERIFF, ARE COMMANDED, to receive the defendant for
classification, confinement and placement as ordered in the
Judgment and Sentence.

Warrant of Commitment



[5/{ YOU, THE SHERIFF, ARE COMMANDED to take and deliver the

defendant to the proper officers of the Department of Corrections;
and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE
COMMANDED to receive the defendant for classification,
confinement and placement as ordered in the Judgment and Sentence.

[ ] The DEFENDANT is committed for up to (30) days evaluation at
the Western State Hospital or Eastern State Hospital to determine
amenability to sexual offender treatment.

YOU, THE SHERIFF, ARE COMMANDED to take and deliver the
defendant to the proper officers of the Department of Corrections
pending delivery to the proper officers of the Secretary of the
Department of the Department of Social and Health Services.

YOU, THE PROPER OFFICERS OF THE SECRETARY OF THE DEPARTMENT OF

SOCIAL AND HEALTH SERVICES, ARE COMMANDED to receive the
defendant for evaluation as ordered in the Judgment and Sentence.

Dated this ,:g‘r\ Day of /\(\’\\ Qaeta , 19 CZ é’

By Direction of the HONORABLE
JAMES B. SAWYERII

Judge
CAT SMA QTN?

Mason County Clerk

A/\,\.& WY

Deputy erk A

cc: Prosecuting Attorney
Defendant’'s Lawyer
Defendant
Jail
Institutions (3)

Wwarrant of Commitment Page 2 of 2



RECEIVED & FILED

SUPERIOR COURT OF WASHINGTON MAR 27 1996
COUNTY OF
i r.-;. v n ne, ﬁ!grk of the
STATE OF WASEINGTON, Plaintiff, No. S . Loun  a0n G0 Wash
5 S e _ FINDINGS OF FACT AND CONCLUSIONS OF LAW FOR
INBCOIn Fowee \eSu ) AN EXCEPTIONAL SENTENCE
Defendant.

APPENDIX 2.4 JUDGMENT AND SENTENCE

An exceptional sentence [ ] above [ ] within [ ] below the standard range should be imposed based upon the following
Findings of Fact and Conclusions of Law:

L FINDINGS OF FACT
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oL FTeen¥X T ‘LO*?V\“\‘ e : ("‘“‘(}u Wl fegl ‘B C
ﬁ_qn@'nvr‘)d ot oA SO mine Es _The (oorh _Enri?_\
\"B*:'W"G'). = HPiinb A=v il 01 W) \Cl’\‘r (A, ﬂ ANy mJl‘
du Lo o rx\LPR\‘\% Can_ G DN _CL 283 L0 ca Tt

D . | S
(V.0 e W =~ R0 B oSN . LI .9 ﬂr\(--*rﬂ ﬂc—( ~chlures

Ol =Te o DL*"“ o CLGs r{ ﬂmo,( =

II. CONCLUSIONS OF LAW
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Dated: | —2 ) —F 4L

]
Prefecuting Attorney .
TWSBAH /G T WSBAY /7 (2

e e

JUDGMENT AND SENTENCE (Appeandix 2.4, Findings/Conclusions Exceptional Sentence)
(RCW 9.94A.110, .120)(WPF CR 84.0400 (3/95))
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

M
DIVISION I e -
% FEB25 P32 2 2 & 2
o =
: | -
STATE OF WASHINGTON, =2 =2 =,
— O w
e =
Respondent, -
No. 20549-1-l|
V.
Qs-1-51-77
MARVIN FAIRCLOTH,
Appellant.
consolidated with
STATE OF WASHINGTON,
No. 20644-7-l1
Respondent, QS_ o &5 ;"6
V.
RULING AFFIRMING
KEITH MURPHY, JUDGMENT AND SENTENCE
Appellant.

Marvin Faircloth and Keith Murphy appeal their Mason County Superior Court

convictions of murder in the first degree, RCW 8A.32.030, and their sentences in

excess of the Sentencing Reform Act standard range imposed following the
convictions. Faircloth and Murphy contend that State failed to provide sufficient

evidence of premeditation and that the trial court erred in imposing an exceptional

sentence based on deliberate crueity.1 After a brief review, this matter was set for

determination as a motion on the merits. RAP 18.14,

'The SRA standard range sentence is 250-330 months. The trial court imposed 640
months for each defendant.

104
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FACTS

Keith Murphy and Marvin Faircloth resided in the home of Frank Faircloth, the
murder victim.> At approximately midnight on February 26, 1995, the victim went
upstairs in his home and visited the bedroom shared by Murphy and Faircloth. The
victim witnessed both Murphy and Faircloth smoking cigarettes and “huffing™ paint. He
told them that they would have to move out the next day. Shortly after the victim left
their room, Murphy and West decided to kill him. Murphy grabbed a Jack Daniels bottle
and Faircloth grabbed a spear-type object and the two headed downstairs to the
victim's bedroom.*

Over a 25-minute period of time, the victim fought for his life by running from
room to room while Murphy and Faircloth disconnected the telephone and attacked him

with knives, the whiskey bottle, a hammer, a long pole with a spike on the end and a

?Frank Faircloth had adopted Marvin Faircloth. For clarity, this court will refer to Frank
Faircloth as the victim.

*The process of “huffing” was described at length at trial but basically involves spraying
aerosol paint into a plastic baggy and inhaling it quickly.

“According to the statement of Faircloth, the events transpired as follows:

A: He was laying in bed, then Keith walked in, looked at him,
said "what the fuck,” bam, right over the head with the bottle, Frank gets
up, runs, tries to run from, from the room, | waited until he got in the living
room, stabbed him with my spear, he falls to the ground and . . . .

Q: Where [did] you stab him?

A: | don't know, | think in the back. Then . .. ran upstairs real
quick and came back downstairs he was trying to make a break for the
door so | grabbed him and pulled him back in, a couple of knives came
into the subject so he got stabbed a few times.

2
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table leg. Murphy and Faircloth made the victim tell them that he loved them. They
called the victim a liar.

During the attack, the victim repeatedly called out to Bryce West, a 16-year-old
resident, to call police. West, who was upstairs in his bedroom because Faircloth had
threatened to kill him too if he came out, did not immediately call the police. After the
victim finally died, Faircloth returned to West's bedroom, made him come downstairs
and help clean up, and then Faircloth and Murphy took the victim's body into the woods
where they smashed out his teeth (to conceal his identity) and burned him. After the
two left the house with the body, West left and contacted the police.

A jury convicted both Murphy and Faircloth of first degree murder. The trial court
imposed exceptional sentences, citing deliberate cruelty via the “twenty minute torture
death that these two individuals inflicted on Frank Faircloth” as the sole basis for
imposing exceptional sentences. This consolidated appeal follows.

PREMEDITATION

Murphy and Faircloth contend that the State failed to prove the element of
premeditation. This court review challenges to the sufficiency of the State's evidence
on well-settled standards.

Evidence is sufficient to support a conviction if, “after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt." Cily of Seattle v. Slack,

113 Wn.2d 850, 859 (1989); State v. Green, 94 Wn.2d 216 (1980). “A claim of
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insufficiency admits the truth of the State’s evidence and all inferences that reasonably
can be drawn therefrom.” State v. Sanchez, 60 Wn. App. 687, 683 (1991) (quoting
State v. Porter, 58 Wn. App. 57, 60 (1990)). The court must give deference to the trier
of fact who resolves conflicting testimony, evaluates fhe credibility of witnesses, and
generally weighs the persuasiveness of the evidence. State v. Walton, 64 Wn. App.
410, 416, review denied, 119 Wn.2d 1011 (1992). Credibility determinations are for the
trier of fact and are not subject to review. State v. Camarillo, 115 Wn.2d 60, 71 (1990).
Circumstantial evidence is accorded equal weight with direct evidence. State v.
Delmarter, 94 Wn.2d 634, 638 (1980).

The State has the burden of proving all the elements of a crime beyond a
reasonable doubt. State v. McCullum, 98 Wn.2d 484, 494 (1983). In order to convict
both Murphy and Faircloth of murder in the first degree, RCW 9A.32.030, the State had
to prove beyond a reasonable doubt that Murphy and Faircloth caused the death of the
victim with premeditated intent.

Premeditation has been defined as “the deliberate formation of and reflection
upon the intent to take a human life." It involves the “mental process of thinking
beforehand, deliberation, reflection, weighing or reasoning for a period of time, however
short.” State v. Ollens, 107 Wn.2d 848, 850 (1987) (citing State v. Robtoy, 98 Wn.2d
30, 43 (1982); State v. Brooks, 97 Wn.2d 873, 876 (1982), review denied, 103 Wn.2d
1005 (1984)). Premeditation is a separate element of first degree murder, and is not

synonymous with intent. Brooks, 97 Wn.2d at 876. The State bears the burden of
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proving beyond a reasonable doubt that the defendant premeditated the offense. State
v. Lane, 112 Wn.2d 464, 472 (1989). It is not enough to show that premeditation was
possible; there must be actual evidence that premeditation took place. State v.
Bingham, 105 Wn.2d 820, 826 (1986).

Premeditation may be based on circumstantial evidence provided the evidence is
substantial_ and the inferences drawn by the jury are reasonable. State v. Pirtle, 127
Wn.2d 628, 644 (1995). Evidence of sustained violence and defensive or multiple
wounds on the victim may also indicate the presence of premeditation. Stafe v.
Millante, 80 Wn. App. 237, 248 (1995).

Murphy and Faircloth argue that their killing of the victim was not premeditated
but a spur of the moment decision made by them together in their bedroom with
diminished capacity because they had just finished huffing paint. They contend that
there was no discussion or planning, they just did it. In response to the testimony of
various witnesses that both, but primarily Faircloth, had discussed killing the victim in
the months leading up to the murder, they contend that their conversations were “just
statements™; they were not seriously contemplating murder.

Murphy and Faircloth’'s arguments regarding lack of premeditation are not
persuasive. Not only did the State present substantial evidence that both had
discussed killing the victim prior to the actual murder, but the fact that they made the
decision to kill him while upstairs in their room, then grabbed weapons and proceeded

downstairs to carry out their plan indicates premeditation, however short. State v.
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Millante, 80 Wn. App. at 248; State v. Hoffman, 116 Wn.2d 51, 82-83 (1991).
Premeditation on the part of Faircloth is further evidenced by the fact that he left the
attack, went upstairs to West's room to threaten him and have a cigarette, and then
returned to finish the killing.

Murphy and Faircloth argue that they were unable to premeditate the Killing
because of the paint huffing, which they contend drove them to this impulsive act and
rendered them incapable of planning the killing. However, in light of the testimony
provided by Dr. Muscatel (who evaluated only Murphy) and Dr. Trowbridge (who
evaluated both Murphy and Faircloth), this argument also fails.

While Dr. Muscatel explained in detail how the use of inhalants such as spray
paint can rob one of one's impulse control, Muscatel conceded that Murphy's behavior
was intentional, and that he did not discuss deliberation with him. Furthermore, while
Muscatel contends that huffing could affect premeditation, he conceded that he did not
know whether Murphy had the capacity to premeditate the killing.

Dr. Trowbridge, on the other hand, evaluated both Murphy and Faircloth and his
opinion was that the behavior of both was planful, goal directed, and organized and was
not random, ‘incoherent, irrational or unsensible. It was his opinion that this was not an
impulsive act on the part of Murphy or Faircloth and, while huffing paint can affect one's
judgment, the effects of huffing are very short-acting. This combined with evidence of
intentional behavior like unplugging the victim's phone and changing weapons,

combined with the fact that both appellants have very accurate memories of what
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transpired (unlike excessively drinking alcohol when people tend to black out), led
Trowbridge to his opinion that this was “planful” behavior.

The State presented evidence that Murphy and Faircloth had a motive for killing
the victim, procured weapons, and perpetrated a sustained and violent attack lasting
over a period of time. See Millante, 80 Wn. App. at 248. They discussed killing the
victim prior to the time of the crime and repeated their intention on the night of the
crime. They unplugged the telephone and threatened to kill West, Viewing the
evidence in the light most favorable to the State, there is sufficient evidence to establish
premeditation on the part of both defendants.

EXCEPTIONAL SENTENCES

Murphy and Faircioth contend that the trial court erred in imposing exceptional
sentences based upon deliberate cruelty. Both concede that deliberate cruelty is a
factor that, as a matter of law, can justify an exceptional sentence. They argue that the
facts of this case do not amount to deliberate cruelty. They are wrong.

Deliberate cruelty consists of gratuitous violence, or other conduct which inflicts
physical, psychological or emotional pain as an end to itself, and which has not been
considered in computing the presumptive range for the offense. State v. Smith, 82 Wn.
App. 153, 163 (1996); State v. Strauss, 54 Wn. App. 408 (1989). These include cruel
acts “of a kind not usually associated with the commission of the offense in question,”
State v. Copeland, 130 Wn.2d 244, 296 (1996), which exhibit callous disregard for the

victim. State v. Cannon, 130 Wn.2d 313, 333 (1996).
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Here, the trial court cited the 20-minute torturous death of the victim as
warranting the exceptional sentence imposed. The record fully supports this reason.
Murphy and Faircloth brutalized the victim for over twenty minutes while he screamed
for help and tried to escape. They repeatedly stabbed and beat him with a variety of
weapons. The assaults leading to the murder took place in nearly every room in the
house. They unplugged his phone so that he could not call for help. As they savaged
the victim, Murphy and Faircloth forced the victim to tell them that he loved them. The
record supports a finding of deliberate cruelty.” Accordingly, it is hereby

ORDERED that the judgments and sentences are affirmed.

DATED this 476/% day of M@&/ . 1998,

e, A//MA/

~ eosmmissioner

cc.  Eric Valley
Thomas E. Doyle
Robert M. Quillian
Hon. James B. Sawyer
Mason County Superior Court
Cause No. 95-1-00051-7
No. 95-1-00052-5

*Neither Murphy nor Faircloth challenge the duration of 640 months imposed by the trial
court.

8
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STATE OF WASHINGTON,
Respondent,

V.

MARVIN FAIRCLOTH &
KEITH MURPHY,

Appellant.

e

DIVISION I

No. 20549-1-11

._,”;:;H’,‘ :'_'..'. 3 .F.‘

consolidated with

No. 20644-7-11

MANDATE

Mason County Cause No.
v 95-1-00051-7, 95-1-00052-5

The State of Wéishington to: The Superior Court of the State of Washington
in and for Mason County

This is to certify that the Court of Appeals of the State of Washington, Division II.
entered a Ruling Affirming Judgment and Sentence in the above entitled case on February 24,
1998. This ruling became the final decision terminating review of this court on June 9, 1998.
Accordingly, this cause is mandated to the Superior Court from which the appeal was taken for
further proceedings in accordance with the determination of that court.

Indeterminate Sentence Review Board

Gary Burleson

Mason Co Prosc Atty Ofc
PO Box 639

Shelton, WA. 98584

Robert Mason Quillian
Attorney At Law

2633a Parkmont Lane SW
Olympia, WA. 98302

IN TESTIMONY WHEREOF, I have
hereunto set my hand and affixed the
seal of;’said Court at Tacoma, this
N4 day of August, 1998.
|
Clerk of the Court of Appeals, N
State of Washington, Div. II

Thomas Edward Doyle
Attorney At Law

2633a Parkmont Lane SW
Olympia, WA. 98502

James Byron Sawyer

Mason Co Superior Ct Judge
P.O.Box X

Shelton, WA. 98584
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
R =B
 DIVISIONII

ilox o Li ah "'12
|
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) 0
In re the T - Lk
Personal Restraint Petition of No. 33901-3-11 i = 2 e
MARVIN FAIRCLOTH, ORDER DISMISSING PETITION

Petitioner.

q5-1-51-"7

Marvin Faircloth seeks relief from personal restraint imposed following his 1996
conviction of first degree murder. Faircloth contends that he received ineffective
assistance of counsel and that his exceptional sentence is unlawful under Blakely v.
Washingron, 542 1U.S. 296 (2004).

Personal restraint petitions challenging a judgment and sentence generally must
be filed within one year after the conviction becomes final. RCW 10.73.090(1).
Faircloth’s conviction became final when this court filed its mandate-disposing of his
direct appeal on August 3, 1995, No. 20549-1-11; see RCW 10.73.090(3)(b).

Becausc Faircloth’s issues do not trigger an exception to the one-year statute of
limitations. his petition must be dismissed as untimely. See RCW 10.73.100; see also
State v. Evans, 154 Wn.2d 438, 448 (Blakely does not apply to convictions that were final

Accordingly, it is hereby

before it was filed in 2004), cert. denied, 74 U.S.L.W. 3273 (2005). r/\ E;
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cCl

ORDERED that this petition is dismissed under RAP 16.11(b).

DATED this OO day of Noweyy\ee Y~ . 2005.

Marvin Faircloth

Mason County Clerk

County Cause No. 95-1-00052-5
Therese M. Wheaton

Gary P. Burleson

tJ
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RECEIVED JAN 7 21396

STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES

PO Box 45714 = Olympia WA 98504-5714 * (206) 438-8415 * (SCAN) 585-8415 » (FAX) (206) 407-2125

January 18, 1996

Sam Davidson
PO Box 68
Shelton, Wa. 98584

Dear Mr. Davidson:

You had subpoenaed certain records and reports relating to the Faircloth trial from the Department of Social
and Health Services (DSHS). We have provided you with a number of documents you requested. At that
time, we informed you that there may be other documents referring to Mr. Faircloth, and that we would
share them with you. After review , we have determined that the enclosed Fatality Review is also
disclosable . Delay occurred due to the need to determine the status of the document and do the redaction

process,

The document was created at the request of DSHS by a panel of child welfare experts from outside the
department. Their purpose was to identify areas of concen, as illustrated by the death of Mr. Faircloth, for
further action by the department. Fatality Reviews are routinely conducted when a child death occurs. We
felt that such a review was also warranted in this case. The preliminary findings are being examined by the
department, and appropriate follow-up action is being taken, Redacted portions relate to minors in care
and persons who are not employees of the Department of Social and Health Services.

As neted above, the findings of the report are preliminary to the department ‘s review and taking of
appropriate action. One such action has been the investigation of one of the allegations made in the report.
With the concurrence of the affected employee, we have enclosed the findings of that investigation to
assure the record is clear. We have redacted the social worker's pame as the allegation was not

substantiated and the names of minors.

We believe that we have provided all the documentation in our possession related to your request. 1f you
have any questions regarding the material sent you, please let me know.

St (P

Lauref Evans, Regional Adntinisttator
Division of Children and Family Services
' Department of Social and Hgalth Services

cc: Rosalyn Oreskovich @ary Burleson
Lee Ann Miller
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The purpose cf this report is to'cutline the fiadings of tie
Faircloth Review Committee and tc.lay out recommendations
secondary to tHese findings. Initlally, individual commiccee
members were unsure of the scope of their review. Hcwever, after
meeting for approximately 16 hours as a g¢roup, the scope of the
review became clearer and the committee focused on the following
areas: policies, procedures and practices of the Division of
Children and Family Services (DCFS) in regard to this particular
foster/adopt home and recommendations te aic in avercing similar
tragedies frzom occurring.

The Committee was clear at the ocutser, that che task of the gxoup
would be to focus on issues within che Zoster/adopt home that may
have contributed to the death of a foster parent by two young men
who were placed in the home by DCFS social workers.

The report separates the issues into four categories (Licensing
Issues, System Issues, Communication Issues andé Social Work )
DPractice Issues) . Overlap was Zound in all Zour areas.
Approximately 40 hours of commictee and staif time was spent
reviewing case material and interviewing sctaif hefors the rapcrt
could he written. Initially the rsview cocmmitise met in Recion
6's, regional office. After the Initial meeting, the commiztss
refocused its work and reduced the numbexr of DCFS staif
participants to a minimum. The committee chen held it's
subsecuent meetings ia the Sheltcn DCFS ofiice. In addicicn,
several members of the commit:ise spent two hours with Laurel
Evans, Region 6, Administratcr, coing over the issues anc
recommendations of the Committee.

COMMITTEE METHODOLOGY

The Commit-ee was formec at the recuest oI DCFS Heacdgquarters
staff and the Regional Administrator. The committee membexrs
were: Jill Cole, PhD., health and safety acdvocate, Dixector oI
Social Work, Children's Hospital and Medical Cehter; Catherine
Middlebrook, DCFS Foster Home Licensing Supervisor, Region 5;
Jody Wells; Foster Parent, Johnny Johnson, Shelton Chief of
Poclice; Cathy Wilson, former Juvenile Court Administrator, Mason
County; John Benner, Region 6 JRA, Assistant Regional
Administrator; Darlene Flowers, MSW, Executive Director, Foster
Parents Association of Washington State; Larry Pederson, MSW,
Region 5, Area Manager and acting Regional Administrator at the
time the review as commissioned; Maureen Martin,MA, Region 6, CPS

Coordinator.

INFORMATION REVIEWED:
The Committee reviewed the following: the case summary

provided by Edith Hitchings, former CPS Supervisor, Shelton; the

Frank Faircloth foster home licensing file; q
mmecce files of

children placed in the Fairclo amily home in the.six
months preceding the foster parents death; and police reparts.




The Commictee interviewed: Edith Hitchings, former CPS
Supervisor DCFS, Shelton; Pete Scect, Social Worker, Shelcon
DCFS; Kyle sSmith, Social Worker, .Shelton DCTS; Ray Mar—iotz,

Social Worker, ‘Shelton DCFS; and Lu.Nicholg, Licensor, Shelren
DCFS.

The findings and recommendations of the Committee wers
reached by consensus.



FOSTER

1.

Findings Discussicn

HOME LICENSING ISSUES:

Faircloth home was never re-examined when Mr. Frank

Faircloch moved to Mason County from Clallam County
where he was previously licensed. 'When Mr. Faircloch
was originally licensed, per the regquest of the
Quileute tribe in Clallam County in the late 1970's
early 1980's, it was done by phone. When Mr. Faircloth
moved to Mason County, only his home was re-examined.
A formal social assessment was never compleced on
Frank. ;

varvin, QSN == ¢ vesrs old. e ues
never really consicerecd an "acult" v staif, even

though legally, and for licensing pusposes, he was an
adult. Maxzvin had some verv serigus problems; i.2.

zad
he been treated as amnl acult 11 CILS Jome ana nct
another foster child, DCFS may have stopred placing
children in the Faircloth foster home or even greventcad
a re-licensing from occurring, while he was in the
home. (WAC 388-73-030 addxesses the cenexal
cualifications of the licensee, acoptive applicancs and
persons on the premises.) This had serious
ramifications Zor the other youngsters in this home.

Mr. Faircloth had off and on, a number of teens anc
young adults, usually former Zoster children,
wunof£ficially" staying in his home Zor brief periods of
time. WAC 388-73-304 talks about cagacity in licensed
homes and WAC 388-73-038 adcdrssses the kinds of
conditions which must be taken inte account when
determining how many children a home .may be licensec
for.

Some of the Shelton DCFS staif were aware that the
foster parent had more children in his home than he was
licensed for. However, it was unclear whethexr or not
the licensor was aware that Frank took in children
which were not placed by DCFS staff or private child

placing agency staff. -

Foster parents are sometimes put into conflicting
roles. For example, we expected Mr. Faircloth to be a
policeman, case manager, parent and social worker. In
addition, Frank was a DSHS employee. Being a DSHS
employee and foster paXent complicated already
complicated roles. ,



ay

Mr. Faizcloth did acc aczend ZIcster zarent sccpe wihich
is mandatory advanced training, rer DCFS Chapter 32.84,
A., for those foster parents receiving exceptcional cost
care money. Yet he was utilized as a trainer and cared
for youth who were diZficult to parent and did receive
exceptional cost monlies.

Mr. Faircloth did not know the children coming into his
home well enocugh to be able to make good decisicns
about whether or not it would be a gcod match with the
children and adults he already had living in his home.
Mr. Faircloth was not given encugh information about
children coming into his home. The lack of placement
resources/choices results in placements being macde thac
are not .in the best interescs of the children or Zostar
parents; sometimes expediency is tiae driving force.

Mr. Faircloth was admittad to a psychiatric unic
t-eatment. No information is available in the Zi
ahour this event. It dpcears that the superviscor (nct
the assigned worker) hac a discussion with Frank abcut
chis. Neither licensing staZZ nor CWAS starfZ asked Zor
a release of informetion, so, no informacion was
obtained from a physician. No documented assessment was
made of the situaticn in order to formally detexrmine
the licensing or placement status during or subseguent
to this time. Therafore, no attention was given to any
issues regarding Mr. Faircloth's hospitalizaticn ancd
the possible impact on the children in his care.

Thera is often confusion surrounding what is a CPS
referral and what is a licensiag issue in a licensec
facility. This lack of clarity usually means that the
issue is not dealt with. For example, phvsical threats
against Mr. Fairclocth and one of the foster children in
his home by Marvin were not seen as either a licensing
or CPS issue, but as a CWS issue that"the social worker
attempted to resolve on his own. '

SYSTEM ISSUES:

1.

There was typically a lack of support for Mr. Faircloth
as a foster parent. Issues were seen as issues of
children only. This foster family home was not viewed
as a "family unit". Staff need to remember there is a
parent who is in need of support and protection as
well. In this home, this lack of support and protection
of the foster parent meant that problems in the home
were minimized and issues were not loocked at sexriously.
It also meant that this home was overtaxed and not

monitored. -
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wWas
rhe -oster nome stucv. It arvearsd tlalt U

i - acdequate Zoster ncme studies.
The studies Of Mr. Faircloth's hcme assessed whether
rhe house was acceptable; not wnether the social plan
for the child and the Zamily dynamics were suitabls. A
good home study will address the strencths and weakness
of a home and what the agency will do to aid their
development in the weak areas.

There was inadequate counseling for the foster Zamily.
Counseling did not lcck at strengths and weaknesses of
the foster family hcme and thersfore cid noc address
the impact of all the children coming and going.
Counseling did noct ccnsider the family as a unic other
shan a few FRS sessions in 18924 and those sessions
focused solely on hcuse rules.

The placement referzal process was nct working. A
"stop placemenc" nacd been initiatad by the superviscr,
yver workers placecd children back in the home aZter

several mcnths. Thers is no iadication ox
documentation that the staii anc superviscr had a
discussicn or staiiing arounc this issue. The stcp
placement was not Iormally liZted. )

There appears to be sigmificant coniusicn both in and
outcside of the She_ton ICFS cffice about repcrciag to
Child Protective Services. Ccmmunity pecpies who azs
working with families believe that when they are
calling the Child Weilare Services worker about an
allegation of Child Abuse and Neglec:t, that they are
making a Child Protectilve Service referral, when indeed
that is not the case. In the Shelton office, they are
told to call Child Protective Services intake directly,
instead of having the Child Welfare Workex forward
their call to intake or take a message ancd have intaks
call the referent.

There appears to be a lack of reporting to law
enforcement by DCFS. An example of under reporting
involved an incident with a knife and Marvin, W

; going into'the 15 year old foster
child's room, veral weeks prior to the Zfoster parents
death. ' Marvin went into the bedroom of the 15 year
old, threatened him with a knife and told the 15 year
old, that he, Marvin, had a plan to kill Mr. Faircloth.
Law enforcement was not notified and they should have

been.

The Child Welfare Sexvice worker did not report the 15
year old's allegation, to the 15 year old's therapist,
that Marvin had threatened to kill him and had a.plan
to kill Mr. Faircloth.
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Thwe Child WelZare Servid@es worker did nct nctily. Grild
P~oceczive Services that he had received Iianicrmaticn
»om the therapist about the death threat against Cle
15 year old foster child and Mr. Faircloch. It was

unclear what the social .wecrker did with this
infcz"mat:.ou-

There appears to be unclear communication between law
enforcement and DCFS. Law enforcement had been to the
Faircloth home on several cccasions when the reporting
igsue to law enforcement was Domestic Viclence. Law
enforcement did net repcrt this to DCFS. It was
unclear if law enZorcement knew that Mr. Faircloth was
a foster parent. However, given that Shelton is a
small community ancé the Zact that some of the subjects
had different last names, it is hard to believe that
law enforcement Gié not xnow that Frank was a licensed

foster parent. AT a minimum, the question could Dbe

asked. The implications of vioclence in a ZIcster hcme
is critical in licensing, Zoster care and thexapy.

A Once reports ar2 mace there is inadeqguacs
communication, not just between agencies but also
between DCFS units. Documentation and charting in
the case fZils has Tesn substantially celayed oncs
reports are mace. For example, the review
committee foundé naerrative and FRS documents thac
had been placec in the Ziles months aZtaer chis
review process nad startedc. The review committse
was not told that additional material was being
acded to the Ziles.

b. Investigations are questionable once reports are
made. The knife incident. is an example. Once
something is investicaced, acain, 'there is poor
documentation. The knife incident which happened
January 1995, did not get into CAMIS until May
1995, months after the death of the foster parent.
The social worker had hand written notes on the
incident, however, they were not available to the
review committee. The worker stated that he had
given his hand written notes to clerical to input
into CAMIS, therefore they were absent from the
file. No one told the review committee that
additional information was added to the file. In
this case, staff attempted to second guess what
was going on in the home, instead of letting law
enforcement handle the situation.

DSHS staff who are li censed foster parents through DCFS
present common problems”in the following areas:
a. boundary issues

b complicated placement issues ,
C compllcated treatment issues -.
d. communication issues

e. confidentiality issues



Tr is beliaved that im this case, the Zcstar parent may 1ave Desn
~alucrtanc to calk openly atout 2is psychiatric hespitalizacien,
his feelings of being overwhelmed, abcut his need to take time
af=, and about his feelings of inadegquacy about controlling wums
* . Being employec and.Iocated in the same ofZice
where he was licensed probably played a part in his not asking
for help. It alsc contributed to inaccurate assumptions macde by
sraff absent communication with Mr. Faircloth.

COMMUNICATION ISSUES:

7= Secrecy was prevalent curing our review. Stafi and the
supervisor were reluctant to share information. Staif

appeared to want to protect each other and themselves
from unwanted scruciay, in cthe review, in the cfiice
and in practice. This style appeared to be mirrored by
Mr. Faircloth who dic not share his concerms wich DCFs’
staff abecut what was goinc on in his home. Scme co-
workers may have kaown his problems but no one snarec

information.

2. The culture in the office is one of a family that keeps
sec>rets. This prevents cther staZf Irom haviang all
information necessary Tc co their jaobs. ZInstceac of
encouraging people tc share information, the system in
place does not take in new information. It appears

. that in this office, relacicnships bind loyalty. Zven
the therapist would not share informaction.

3. Important information is not shared equally with all
staff. For example, the licensor was not privy to
major issues involving the foster parent and the foster
children in this home. 1In this case, the licensor was
not usually consulted prior to workers making
placements in foster homes. Most ofZIices have a policy
that states that all placemencs in foster homes need to
be approved by the licensor or foster home placement
team. It would appear that the licensor in this office
was purposely kept out of the loop of information
sharing. (It was unknown if the supervisor approved
foster home placements and didn't share that
information with the licensor). There is also a lack
of communication between the supervisor and the
licensor. For example, the supervisor spoke with Frank
about his hospitalization, however, this discussion was
not shared with the licensor.

E]

4. There was DOOr communication between programs. For
example,

(the 2nd foster child)

prior to pldCement with Frank Faircloth.



SOCIAL WCRK PRACTICE ISSUES:

L

Dermanency planning was absent or very slow, in all the
cases reviewed. The clildren involved were not moved
through the system cuickly. Permanent plans
continually changec, even-when it was apparent thac the
parents had made no changes. As a result of the lack
of permanency, these children involved in Frank's deach
languished in foster care Zor years without ‘a permanent
home. The lack of an early permanent plan meant many
of these children, in the Faircloth home, were labeled
"hard to adopt" and did not achieve permanency until
adolescence, if at all. The children reviewed Zor this
report had been known to the system from 1 to 18 yeaxrs!

Mental health treatment did not focus on the issues,
only on the symptcms. It appears that episcdic Ifostar
care was coupled with episcdic treatment. For example,
therapists were quick to terminate therapy with mcst of
the children we reviewec because the foster childxen
were hesitant to attend sessicns. It appeaxad that the
therapists and sccial workers iavolved with children ina
the Faircloth home, cic nct uncderstand the underlying
issues involved with children who ars victims of chilé
abuse and neglect. It also appearad that therapists
did not understandé acolescent issues. Tr=atment was
episodic and individual versus family approach. For
example, FRS dealt with "house rules" inscead of
looking at the family as a whcle and what was going on
in the family system. The FRSE therapist &id not
adéress or pick up cn the Zacr that CEEEEEEEEENS
between Mr. Faircloti and Marvin RSN : -
several days, yet Mx. Faircloth stated he was thinking
about o, $ Staf
seemed to have a lack of undexrscanding of family
dynamics. For example, aiter Mr. Faircloth was
hospitalized for emotional problems, Do one picked up
on the potential abandonment issues of the foster

.children in the home. The feeling of abandonment may

have precipitated the fear that was acted out by
several of the young men in Mr. Faircloth's home. This
fear may have led to the increased instability in the
home for the months leading up to Mr. Faircloth's

death.

It appears that no therapist looked at the family as a
whole to assess the family's strengths and weaknesses
and form intervention around family issues. For___

example, there is no evidence that Marvin, *
was consulted about any new 1o '

plracements efore they were made, There seemed to be a
large number of therapists who did brief therapy with
the teens involved. However, the therapists appeared
naps to know Bow to work with teens and gave up on them

very quickly. -
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From interviewing staZi and reviewing cthe filas, ItC
appears that there was 20 tsam apprcach in dealing with
this hcme. Each Zcster child appears to have been
treated iz isolaticn and not as part of a larger family
unit.. The staif locked.at bits and pieces of things
rthatr were going on in this home, but because each
incident was such a small piece, no change had to be
made. No one person had the full picture of what was
accurring in the Faircloth foster family home.

RECOMMENDATIONS (for licensing system issues, practice issues,
communication issues.)

We recognize that some reccmmendations may take adcitional
resources. However, some reccmmendations can be implemented ncw,
wichout additional resources. Cur reccmmendations are as

follows:

1.

DCFS needs to revisit its policv on cuardianships:
they are tco easy to vacate by boch parents and
children and may not receive acequate agency suppcrt in
time of crisis. Two children in the Zostexr home hacd
been under a cuardianship and

Wl No one seemec TO XIow who was "responsible" for
the child in the guardiianship. For example, WES
in a guardianship with Mr. Faixcloth, yet when ne had
criminal behavior, DCTS was informed as well as Mxr.
Faircloth. This crzzted a problem necause the DCFS
social worker was not current and up to cdate on the
issues surrounding the child who was in the
gua~dianship. It also meant that there was some
confusion around who was "in charge" and who made \
decisiaons regardinc the child in those type of
situations. JRA stafi dialogued periodically with the

social worker for even though-technicallv, there
was no longer a social worker assigned to
Guardianships are seldom staffed in o:ifices. %

guardianships are to be "banked", (no ongoing services
offered to the foster family), then those families need
to have immediate response from DCFS when there are
problems. From a clients (child and parents)
perspectife, it is in their best interest to have
regqular reviews, monitoring and services. Parts of
this recommendation would require additional resources.

When a guardianship is being considered, an office
staffing needs to occur that includes the
licensor, supervisor, assigned social workexr, and
oo QEDET children who are in the home.
Foster parents need a crisis plan for each child. This
could be done without additional resources.
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Ac-ive Zoster hcmes shculd se reviawed menthly, when
chere is nct a crislis in che acme. This could Ze dere
wich scme additicnal resourcss.

Oncaing suppert anc assessment for active foster
parents from a team. Members of this "team" would
include, the licenscr, social worker and professionals
involved with the foster child/family. This would
mean re-examining a foster home cnce a child turas 18,
a child is adopted or a guardianship is established.
This would be in acddition to having someone review the
£aoster home monthly. The "intensive" supporz/
assessment could be done quarczerly. This could be
completed with adcditional resources.

Foster homes need to have complete home study
assessments when they entar the svstam and when they
c~ansfer from one cifice to ancothexr. No hcme should be
used without an acdecuate home stucdy. The agency can
not support a home i the strengths and wezknesses ars
unknowni. A complets assessment would inclucde an in
depth autobiogTaphy ancé an in depth interview by the
licensor of all issues addrsssed in the autobicgraphv.
In addition, discipline and parenting practices need tc
be ciscussed. All interviews need to be documencad in
the f£ile. =

DCES should repor:t to law anicrcement all ingicdents iz
foster homes ané licensed Zacilities, that could
constitute a crime. (Not just those incidencs
involving weapons or threats to kill.) For example,
several weeks prior to the Ioster parent's death,
Marvin the 18 year old, went into the 15 year old
foster child's room and threatened him with a knife anc
told of a plan he had tg kill the foster parent. The
incident was minimizacid neither law enforcement nor
CPS were notified. The fostexr child-did not waat law
enforcement notified, however, that should not dictate
whether or not DCFS generates a referral to law
enforcement. This can be implemented immecdiately with
no additional resources.

DCFS to develop and use specific guidelines for writing
foster/adopt home studies. Home studies from the
agency's peint of view tend to be black and white;
pass/fail. A good home study will identify strengths
and weakness of a home and what the agency will do to
aid their development in the weak areas. (This is
already the practice in most offices and is certainly

already in policy.)

Whenever a foster parent is hospitalized for any
reason, DCFS must obtain a release of information from
the foster parent and speak with the physician or
therapist about.the reason for the hospitalizacion and

8
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. Foster Zamilies nesd tc te viewed as a2 Zamily un:

any implicaticns that weuld aZfact the serscn's ap il lmay
== grovide cars Zcr children cr aim/herseii. This is )
noc just an issue cf reporting a hospitalizacion but a
~e-examinaticn of the use of the fcster family hcme.
This can be completed with no additicnal resources.

There needs to be a limit on how many drug/alcohol
addicred, assaultive youth are placed in any cne home.
DCFS staff can not expect the foster parent Co set
limics. DCFS staff must recognize when to sav "no".
This will mean recruiting more foster homes for hard to
place children.

Foster care placements neec to go through the Ioster
home £Iinder.

Foster parents neec cto be advised in the orientaticn
training they receive, chat they may be expectac to
participate with a child's therapy. This may mean
incividual counseling Zor the Zosctar parent and may
mean family counselinc. i ’

No home be licensed by phone. This issue has been
resolved by WAC/RCHN. (Mr. Fairclocth in the 80's was
licensed by phone when he lived in Clzllam County. The
licensor was a warksr Irom Recion 3). )

order to assess their existing support syscam and
impact of change or all Zamily members. No additional
resources needed.

An adoptive home study should assess the Zfamily and
relate a social plan for the child, not just iaform a
judge if this is an acceptable adoptive home or not.
No adcitional resources nesded.

Continuation of the same socizal worker when a child
becomes an adolescent. Some offices change social
workers when children become adolescents. Workers tend
to "specialize" but this often causes unnecessary
change for a child. This typifies agency organization
vs.. child organization. In some offices, due to lack of
staffing resources, this may not be feasible. However,
this issue needs consideration. Some additional
resources may be needed.

The Department should consider whether DSHS employees
should be licensed as foster parents or be allowed to
be adoptive parents.

DCFS staZff should receive training on the use of
inhalents by clients and their eZfect on behavior.

-



e Zinal issues the commiczze wanctad g address wers sucgesticns
or Suture critical incidenc reviews.

The agency needs to clarify, in advance, what kind cf review is
to take place, “intermal vs. exterzal or a combination. Scmeore
cutside the agency needs to chair the review and that needs to ke
set up prior to the review process. DCFS alsc needs to send a
support person tco take notes. This may be an agency person or a
contracted person. In this review, the facilitator took notes
and read from the files. One person can not be expectad to be
the historian, note taker and facilitator. The type of report
that the agency expects the commitiee tc generate needs to be
macde clear art the beginning of the review. Therefore, questicrs
need to be pcsed in advance. The scope of the reviaw alsc needs
rs be clarified from the beginning. Finally, DCFS needs to limit
the number of agency people on the review committee; cne or two
scafs at the most. Other staZf should be reguestecd to atcend on .
an "as needed" basis. The committee staced that DCFS expertise
in certain areas in critical incident reviews is iavaluaple and
needs to concinue.

10

Rev. 12/77/9%



