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8. The trial court erroneouslyJJMM=**llllllllllllMF

MMOTORM

UPM

1. Did the state fail to prove the aggravatME

factor particular vulnerability where the victim was seven

mom

IRIMUMM

inflicting pain akin to torture?

I Did the state fail to prove the aggravating

EMM01=2

4. Did the prosecutor commit misconduct when

he informed the jury that they could rely on their "gut" and

heart" to find an abiding belief in the charges?

he appealed to the passions and prejudices of the jury by

implying that if appellant was not convicted there would be

other victims: "it was a good thing it ended when it did" and

KEi M 



amem

he told the jury to speculate?

7. Was the prosecutor's misconduct flagrant and

8. Must the except 940-Ted

FMZTMM- VM- M.,

based on an invalid aggravating factor: future

dangerousness, which is not available in a non-sex case?

B. STATEMENT OF THE CASE

1 . PROCEDURAL FACTS

Steven Williams was charged by amended

contrary to RCW 9A.36.021; RCW 9A.36.130. CP 5-7. Tht

state alleged three aggravating factors: deliberate cruelty;

egregious lack of remorse; and victim vulnerability. Id.

Mr. Williams was convicted as charged including a finding

that the state proved the aggravating factors. CP 144-148,

159. This timely appeal follows. CP 160.

3-



his grandmother. RP 41-42. During the summer of 2010,

astern Washington. RP 204. The mother Sarra Dennl

lived with Williams during the time that Dyllan visited. RP

Uwe as

1 , 17111 ii!FM
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NP 48. According to Dyllan, and his mother, the mothea

F0 : 1E - k MRM*Mll

lrjyllan told Dr. Feldman that when Williams got mad 1z;

ijjiipl111

PIWO MweF=- 0, M #= OTT@O1110ff-wev

and cover his mouth. RIP 143. Dyllan's thorough medical

examination revealed bruises all over his body, but n*

MMUMMEMBEIROMBIM oil,

UTMM-MM11MOM, SM-31111110 ";

Dr. Feldman admitted that there was no physical

MMMMMENE

MRM-47 - - 0

lif•
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245-247. Dyllan indicated that he was hit with a belt on hict

11MIS111MMIANTONVITONFOISM M=1

when a lamp fell on his face while he was sleeping. RIP 95,

I

INIIIIIIIIIIIIII IIRMR3 . 4

wash his hair in the shower. • 317-318. Williams initially

ORM

III 1111111, 
1111

1IMMPAIRMS , =1111:1 I

Williams described most of Dyllan's bruises as

I 1111731111151111111. .I

MMMF

The jury returned special verdicts finding three

ff0104MUMM
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sentencing hearing, Mr. Williams stated that he was

1111111 !: U111Willi - 1111111111lillM

27,2011).

MI
I I I Jill III I

I
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iii
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ilill1111011:111M

was " shockingThe pictures of Dyllan were

shocking And so this sentence is meant to punish you

and to protect kids so you're not around anybody else like

2111 IN F % pil



EGREGIOUS LACK OF

REMORSE; AND DELIBERATE

it finds that there are substantial and compelling reason-t

Jil I

The reviewing Court will reverse an exceptional

sentence only if ( 1) the record does not support tht

A special verdict finding the existence of an

Jil

8-



of the evidence standard. State v. Chanthabouly, 164 Wn.

iMI

Wn.2d 143 117, 123, 240 P.3d 143 ( 2010). Under this

llIj;lIqffRTllMMw;I

rational trier of fact could have found the presence of

F MORMINICIVER"

A1 sPi

Deliberate cruelty during the commission of the

a • - i
I

a , I

RONM6,

MINM=

I - I

M-TOTAFF-TO

charged offense or inherent in the elements of the offense."

M&I1111111111MA11 1111101111 r iii , 11!15 ill 1111
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Assault of a child in the second degree, RCW

1) A person eighteen years of age or older is
guilty of the crime of assault of a child in the
M,*cF.04'&1 if 'ft-I

thirteen an!' the person:

a) Commits the crime of assault in the second
degree, as defined in RCW 9A.36.021, againsi
a child; or

To support the aggravating factor of deliberate

SIMON # I

WNon

Unlike the instant case, cases finding deliberate



facts of an egregious nature. See, e.g., State v. Buckner, 7A

a
11

In Gordon, the victim was already down and

OTIMM

6, .2d 47 (1999), Division Three of this court held that Z

III I
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wounds in that case did not manifest deliberate cruelty, thd

10-

11 111

111
1

1 "
1 11 1111111 1111ii-111 IiIII
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ii 11! 1 IPI --- -- MWIMMITsMM I I i- I I I ! I FIINM10-4131MM=0

In this case, like in Serrano, the fact of multiplit

bruises, like gunshot wounds does not in and of itself

11MEER=

By contrast to Gordon, where the violence was

5=0

FORM



violence as end in itself. Gordon, supra; Tilli, supra.

11 IMF! 11111ITIMINTO 1 11 R111 I

that exceeded that contemplated in the statute thus this

contemplated by the statute, the aggravating factor

Mr-IMME991 =1

into the sentencing guidelines." State v. Garibay, 67

l3-



sentence where the victim's extreme youfi

same crime,". Garibay, 67 Wn.App. at 779, citing, D.

M11191=4PER, Ii Will Fff,11211

crime), review denied, 122 Wn.2d 1003, 859 P.2d 603

SM
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liberties is not vulnerable in this way. State v. Woody, 4

Jill
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bragged and laughed about the murder, mimicked th.-

l



television for the murder, and told police he felt no remorse.

M& =## MUMMIMITMUNIII

between adult caregivers and children. Egregious lack oY

i
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sentence based on future dangerousness by stating: "this

sentence is meant to punish you and to protect kids slik

111111 - - a.

MMMM=



Halgren 137 Wn2d at 347, quoting, Bames, 117

70F'

e. Remand for Reversal of

Exceptional Sentence.

Imam =- M#

reasons insufficient to justify an exceptional sentence ... tht

matter must be remanded for resentencing within thIt

intent to give the same exceptional sentence of any single

IMP.11237STRIEVOINTrowe Kum]

IMMEM=

1011TIMUMMUZ
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2. APPELLANT WAS DENIED HIS

RIGHT TO A FAIR TRIAL BY

REPEATED PROSECUTORIAL

MISCONDUCT.

right to a fair trial is not violated. State v. Monday, 171

Tj " 0 M.70n$81mff*=#

F-M 00=0

IIIIIIIIII;;

w.w*m1mzr4m=*-4m *qffm.
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to society when he stated: "[i]t's getting worse as he went

along. It's a good thing it ended when it did". RP 374.

of the state's charges, to finding an "abiding belief" in the

Nowhere in the instructions does it say you cannot

2l-
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In Ramos, the prosecutor argued that the defendant

IIMUE33=

of drug trafficking at Sunset Square beyond that of tht

M =0

BE

The Court in Ramos, held that appealing to th.-

0 - . - IMMUMITIMMT,
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1153 ( 6th Cir.1991), the Court held that prejudicil

prosecutorial misconduct occurs when the prosecutor

I I01 RMINIMMIM111171TE
III

MMEEM-

gil i 101 WeErommosmarmormir-say,

MUNIMM., 0

court held that "a prosecutor engages in misconduct when

making an argument that appeals to jurors' fear arM

I'ViaffEggM no]

907M

Iltliliiilqiiiilli : :

11086=631111111TO]IM11111 ii I   I  I
I

prohibition is to prevent convictions " for reasons wholly

I 1IMMIMIM III lli'lli:llll! CIT It !!Illl!!! W*V=—MToMff

social problems. Ramos, 164 Wn. App. at 338, citing,

In Solivan, the prosecutor also argued that thd
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MonP. we1OURT, M- M-

the context of future dangerousness and the potential for

ColiIiiiMMEM

1111 FIIII111 i I

MMM

innocent of the crime with which he was charged. Tht

statements made by the prosecutor were designed, t#

11111111 : 1li Nil 1111 ji I! i i i ii ill i i rSO IMSM13

Government prosecutors are not at liberty to urge

24-



Ramos, 164 Wn. App. at 339. Such appeals are extremeE

NINEWIPIMMIN

WEVOM

1153-54. The Court in Solivan provided a curati\i:-

M

nonetheless reversed because the "admonition to the jury

Cd not neutralize the prejudice resulting from such

am =47

Here, even though counsel did not object and n*

b. Prosecutor May Not Instruct the Jury
To Speculate or Herself Misstate

Facts or Law.

Our state law requires a prosecutor to correctly

RWTM 49    ME-1991 DIMMI&TIM



RM9IN2M2171111110-51ZMs, IIIIIMM1. 9MMENFTZ- MMe  

instructions of the court). A prosecutor restates the court's

pill!I i,l 1 , , III Mrllw

defendant, the jury must find that the State's witnesses are

MMM1 « •

21HOMEEM

01111ruill iiiiililillillll 17nmwgm MEW

IT III 12151011i I I I ii 11 1 1r4r;

FIN-37
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In Pate, the U.S. Supreme Court reversed a



MMMLJMM• .• ffn. offl-Modim •
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MONUMOMMAIWOM1111 1=011111111=3 -•

Supreme Court reversed the conviction and held that

MUMMEM

ii Wfflffil MITINFIFIgill

7011MM-0

In State v. Anderson, 153 Wn.App. 417, 431, 220

1 ill 11 p 5 1 11 i

1

1111 1

prosecutor made arguments equating proof beyond a

27-



jurors must be able to identify a reason not to convica

In State v. Warren, 165 Wn.2d 17, 24, 195 P.3d 940

2008), cert. denied, — U.S. —, 129 S.Ct. 2007, 173

a prosecutor to argue that " '[r]easonable doubt does not

TH TER 111 IF

111p 11111lilpliiiiipli I III IIIIIIIIII I iir:270r; 2011

rosm.. P

111t[IIIJIMUMP mr-oloromJill

E=

Rim

EMERMO 11 MEMN'Troluirmimmme

the evidence into the realm of speculation to support a
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A prosecutor's argument that undermines the

i 111. 11; 171111111 'EIIZMM

c. Without Trial Obiection Reversal For

Flagrant and 111-intentioned

Misconduct.

am=

when the prosecutorial misconduct is so flagrant and

FINITE' MIT NM

P

RIMMMS

ill-intentioned misconduct where the prosecutor, in a child



M, RMIRIM

season on children. Powell, • Wn. App. at 919. "Thit

I VON 1 M MIMI E IMEN=

10TIM11111=11 ROM.

reversed for misconduct where the prosecuting attorney

MMME=

abuse. It spilled right over into sexual abuse." Fisher, 165

M MEMO

the jury disregard the law in favor of speculation and

feelings the heart and gut. Here there is a substantial



continue on his path of escalating behavior, affected tht

test showing that: (1) the performance of counsel was so

deficient that it fell below an objective standard o

Hi ill;Rm
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claim of ineffective assistance of counsel. State v. Brown,

KIIIIIIIIal I IIII mil III IIIII lII:1 IRIIIII!, II IIIIII I

Generally, trial counsel should object

0

remarks, particularly if a curative instruction would have

11311111111111111PINM-

VVIR

1986), overruled on other grounds by State v. Hill, 123

MM-4 ffll- P PW., aMOMA

passions and prejudice of the jury. There can be n*

I IIIIIIII11 IMF IIII  I I I MCM

A
I

I - 0 1 - I

a . - . . .



i .eficient and Williams was prejudiced by the deficient
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