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2. The trial court erred when it denied Appellant's CrR 3.6
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1 . Did the trial court err when it failed to enter written finding.-I

and conclusions after the CrR 3.5 and CrR 3.6 hearings?
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3. Did the State present any evidence from which a trier of fact

could find that Appellant intended to commit a crime with

element of the crime of second degree identity theft?

Assignment of Error 3)

4. Did the State present any evidence from which a trier of fact

of second degree possession of stolen property?

I

The State charged Mario Elliott Falsetta by Information with

two counts of second degree identity theft (RCW two
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and one count of unlawful use • drLM

paraphernalia ( RCW 69.50.102, .412). (CP 1-2) The State

dismissed the paraphernalia charge before the start of trial.

03/22/11 RIP 7; CP 48-49)

Citations to the transcripts will be to the date of the proceedings followed by the
page number.
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were admissible. (2/17/11 RIP 73-78) However, the court never
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evidence to establish the essential elements of the charged crimes.
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and both counts of possession of stolen property. ( CP 79-82;
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Department of Corrections, conducts home visits with drug.

offenders to monitor compliance with their terms of release.
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a home visit with Mario Falsetta at his Graham, Washington
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to do a cursory visual search of the bedroom. (l•

Then Kowalchuck and Falsetta walked back to the living room,

Till

the home. ( 02/17/11 RP 29) Kowalchuck also did not believe

Falsetta was in violation of the conditions • his release, so he
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decided # do a more thorough search of # 0 R
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not remember whether he did so in this situation. (02/17/11 RIP 11 -

In orally denying motion to suppre

statements and evidence found in his bedroom, the trial court
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statements he may have made . . . would be

admissible[.]

11
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left her purse tucked under the front passenger seat of her car
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later, she was informed that there had already been multiple

charges • the cards at a gas station near the Walmart, and f(M
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her checkbook, an expired driver's license, and financial statements
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that he knew the items were there, but he did not know who they
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03/23/11 RIP 67) He found a driver's license, gift cards, and
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room. (03/23/11 RIP 81, 123, 127) Nor could they say whether

Falsetta ever used Dequis' credit cards or Smith's financial

Falsetta's sister, Brianna Davis, and her friend, Courtney
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Brown, testified that they found Dequis' cards in the Walmar)

i• !# • III I I I Ii I

r • •` r• •' '-r' "'!

1 THE TRIAL DENIED FALSETTAS

MOTION TO SUPPRESS BECAUSE THE STATE FAILED TO

PROVE A VALID EXCEPTION TO THE WARRANT

REQUIREMENT EXISTED AT x

ENTERED # BEGAN x x x
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custodial statements and to suppress the evidence found in his
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entered following i' on admissibility of or
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had violated the terms of his release; and the subsequent search

was therefore valid. ( 02/17/11 RIP 74-76) The trial court's
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conclusions of law are reviewed de novo. State v. Mendez, 137
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2
person, p,, ®» or home. Warrantless searches are per se

1999). Because this is a strict rule, courts limit and narrowly
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reasonable and the officer has a well-founded, reasonable

2

Article 1, section 7 provides greater privacy protections than the Four
Amendment. State v. Jackson, 150 Wn.2d 251, 26 , 76 ,3d a: (2003); Sta
v. Vrieling, 144 Wn.2d 489, 495, 28 P.3d 762 (2001).
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Falsetta was not in compliance."

support the entry into and search of Falsetta's home, the State

girlfriend "invited" Kowalchuck into the house; in other words, his
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consent to a search was valid. State v. Smith, 115 Wn.2d 775,
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To show that consent to a search is valid, the prosecutior
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must prove that the consent was freely and voluntarily given. See
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the person from whom they are seeking consent that they may
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There is nothing in this record to establish that either

Falsetta's girlfriend or Falsetta understood that, under the
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circumstances, Kowalchuck could enter and search the home only
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to refuse Kowalchuck's entry into and search of the home. The

Mae=

Z

warrant requirement existed, and therefore did not establish that

poisonous tree" must be suppressed. State v. Ladson, 138 Wn.24

in"MM,

Therefore, all of the items discovered M

Falsetta's bedroom, as well as any statements made regarding
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evidence to prove each element of its criminal case beyond a

reasonable doubt." City of Tacoma v. Luvene, 118 Wn.2d 826,

11  [ I[IIIIII I, EDWIN  6

elements of the crime beyond a reasonable doubt. State v.

DMiciency admits the truth of the State's evidence and al!

inferences that reasonably can be drawn therefrom." Salinas, 119

A person commits the crime of identity theft if thej

knowingly obtain, possess, use, or transfer a means •

dead, with the intent • commit, or to aid or abet, any crime[.]"
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RCW 9.35.020(l ).3 Mere possession of another's identification is

NUNJIJSljUgj); WPIC 131.05, 131.06. The State mus)

provide some corroborating evidence of intent and guilty

In this case, the State presented no evidence from which a
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from Dequis and Smith, and Falsetta acknowledged he knew they
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cards were immediately used sometime in the Fall of 2007.

A person commits first degree identity theft if her or she "obtains credit, money,
goods, services, • anything else  value in excess • one thousand five

hundred dollars in value[j" and second degree identity theft for any lesser
amount. RCW9.35.020(2),.020(3).
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documents were taken from her home in December of 2007, but
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There is simply • evidence from which to infer that Falsetta
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if [h]e or she possesses a stolen access device." Like the crime
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Kmegg
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399, 493 P.2d 321 ( 1972). An access device is stolen if it is

obtained by theft, fraud, robbery, [ or] extortion." RCW
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Falsetta's identity theft and possession of stolen property
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valid consent to enter Falsetta's home. His subsequent
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entry. The credit cards and financial documents later found in
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possession of the credit cards and financial documents, an
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DATED: November 21, 2011

STEPHANIE C. CUNNINGHAM

WSB #26436

Attorney for Appellant Mario E. Falsetta
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APPENDIX
TRIAL COURT'S ORAL RULING FOLLOWING CRR 3.5 AND CRR 3.6 HEARI)v
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here? Yeah. Okay; good-bye.

THE COURT: That certainly could have

happened.

MR. MO LEY: That's what should have happened

under their conditions, requirements.

THE COURT: He said he was invited into the

house. Is there anything in here saying if somebody

invites you in the house, you can't go in? People knock

on your door. If you invite them in, they can go in.

You don't have to invite them in. T have people knock

on my door all the tire. I hardly ever invite them in.

I'm ready to make a ruling on this. I don't mean

to belabor the point. With respect first to the search,

ray understanding of the testirAony frog. officer

Kowalchuck is he was going out there to make a, quote,

routine, unquote, check on Mr. Falsetta, had no

particular reason to think Mr. Falsetta was not in

compliance. He said as far as he knew, he was, and

Mr. Falsetta was polite and cooperative with him.

His testimony was that he went to the door and a

woman he described as Falsetta's girlfriend met him at

the door and invited, him in and took him back to a

bedroom, apparently, where Mr. Falsetta was living. His

testimony was he thought Mr. Falsetta's parents or, at

least, his mother and perhaps his sister were there,, so

73
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there were other people, at least one other adult in the

home. And up to this point I don't see any violation on

Mr. Falsetta's part. I also don't see any violation of

Ferrier. I don't think it applies here.

The officer wasn't there to talk about violations

of law. He was doing a routine check, had a right to be

there, in fact, a duty to be there under the laws

pertaining to DOC. His girlfriend takes him back to

Mr. Falsetta's bedroom:, Mr. Falsetta, I think, probably

could have just stepped out of his bedroor. and not

allowed him in, but apparently he did.

The officer did not conduct a search. There

apparently was a drug pipe later found. The officer

didn't see it. He did kind of a routine view, which

he's entitled to do just for officer safety. Again, no

problems with that. Mr. Falsetta was cooperative,

compliant. The officer hadn't seen anything. But I

think he was legally inside the home- and then saw an

ar.munition box.

Mr. Falsetta volunteered an explanation for how the

box got there that the officer didn't believe,

obviously. The aramunition is some concern because it's

pretty clear to me that Mr. Falsetta is prohibited from

possession of ammunition. I think the officer can then

do -- he has reasonable cause to do a search to see if

74
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there's any apmunition. He goes back in the bedroom.

Before he finds any anmunition he sees a drug pipe, as I

understood it that was on top of a dresser or

nightstand, so in plain view. The officer was there

legally. That's a violation and that's illegal, grounds

for arrest, grounds for a violation.

He does a further search looking for ammunition or

a gun. Doesn't find a gun, finds soft tip air pistols

or AirSoft pistols. Doesn't remei if they have a tip

on them or not, which, as we all know, people renove

those tips from air guns and use them in armed

robberies, so somewhat marginal, but at least a

potential cause for concern. Finds a knife, which is in

and of itself not a big deal but another potential cause

for concern, a 12-inch knife. Continues searching for

ammunition and guns, finds the evidence that apparently

the State believes is evidence of identity thefts,

credit cards belonging to other people, bank statements

in other people's names. We didn't get the names, but

I'm assuming other than Mr. Falsetta's.

So, T think the officer was there legally and found

things in plain view. They were subject to seizure.

And, again, kind of a step by step, the initial entry

into the room was authorized because he had been invited

there, found nothing, saw the ammo box, reasonable cause

7-5
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to search further. He finds a drug pipe in violation,

continues searching for potential ammunition and guns,

finds some other evidence. So I think the evidence was

seized legally. I'm going to deny the motion to

suppress, 3.6.

With respect to 3.5, it is a little Tnore confusing

partly, I think, because of the passage of time. It's

now three years since this occurred. And as I was

arguing more than I should have with Mr. Mosley, I don't

find it at all unrealistic the officer wouldn't

remember, if he wouldn't have any specific memory of

giving Miranda warnings. I don't remember specifically

swearing in witnesses. I routinely do. I can think of,

at least, one case I forgot to swear in a witness, but I

routinely do it. Angie makes a note of it. I don't

make a note of it.

Ruder should have put it in his report, no doubt

about it, but he didn't. He said his policy generally

is if he's not there, he reads the Miranda warnings.

Kowalchuck put in his report that Ruder did it, so I

find by a preponderance of the evidence that Ruder read

the Miranda warnings to Mr. Falsetta, who was already in

custody. So, statements made as a result of custodial

interrogation after Ruder advised him of his Miranda

warnings are admissible.

7 CD
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Other statements made before that, I can't say I am

convinced Kowalchuck read him his Miranda warnings, so I

don't think he was properly warned, so statements he

made in response to interrogation by Kowalchuck would

not be adrAissible. Spontaneous stateEents he may have

made, the arrauo box before he was in custody, for

example, would be admissible and if he made other

spontaneous stater-ents to Kowalchuck. I don't know what

those might have been. So do you have questions?

MR. MOSLEY: Just for the record, Your Honor,

Deputy Ruder testified that Kowalchuck, in Deputy

Ruder' .s own report, which lie documented at the time of

the incident,, Kowalchuck arrested Falsetta on a

probation violation and read him his Miranda warnings.

THE COURT: Of course, Ruder wasn't there when

that occurred, so that's what he believes Kowalchuck

said, and I just found that I'm not convinced Kowalchuck

did read him the Miranda warnings. I'm convinced that

Ruder read hire the Miranda warnings.

MR. MOSLEY: Well, Your Honor, it goes on to

say that he says he understood and waived. It doesn't

say that Kowalchuck told him that. This is saying

Kowalchuck arrested Falsetta on a probation violation

and read him his Miranda rights, which he said he

understood and waived. So he understands his Miranda

77
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rights and he's waiving them. It's documented in this

report, and this is clearly stating that Kowalchuck did

it. Kowalchuck is saying Ruder did.

THE COURT: Well, we know or I know from the

testimony Ruder wasn't there when that occurred. Ruder

is only reporting what Kowalchuck told hip-, so you're

saying I should find that Kowalchuck advised him of his

Miranda warnings?

MR. MOSLEY: I'm saying I don't know if his

Miranda rights were ever provided.

THE COURT: I'm convinced by a preponderance

of the evidence they were provided by Officer Ruder. He

testified that was his policy if he wasn't there.

Kowalchuck, in his report, says he was there to witness

Ruder read hirA the Miranda warnings. So I guess

Mr. Nelson has got to do some findings and conclusions.

MR. NELSON: The only other issue was our

trial date as well, so we need to set a new trial date.

THE COURT: I hate to do that without a word

from CDPJ. Did you talk to CDPJ about dates?

MR. NELSON: No. We were sent here without

any guidance from CDPJ. They knew that we weren't going

to do the trial today.

THE COURT: Well, let's set a trial date.

Mr. Mosley, you're in a trial in King County'?
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