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B. Did the trial court violate Brady's due process right by
prohibiting him from eliciting testimony regarding the
McKenzies's alleged involvement in the burglary attempt or
the building?

C. Did the trial court violate Brady's due process right by
refusing to give Brady's proposed defense of a felony

D. Did the deputy prosecutor commit misconduct during his
closing argument?

E. There was sufficient evidence presented to sustain t
conviction for manslaughter in the second degree I

1111

MMM

545. Brady spoke with his neighbors, Jack Tipping and Elizabeth

liiii;jlllll III
1 11111141

z The verbat report of proceedings for the jury trial b five volumes, with the page
numbering continuing in sequence throughout all five. They will be cited asRP. Any
other hearings or proceedings will be cited by RP and the date of the hearing.
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Brady in his statement of the case asserts that the McKenzie's had burglary tools in

their truck, that the tires matched the tire marks left earlier and that they were at
Brady's house to burglarize it, See Brief of Appellant 7, first paragraph. Brady cites to

RP 68. RIP 68 is the middle of voir dire, which begins at RP 19 and goes to RP 126. The
state also looked at RP 168, 268, 368, 468, 568 and 668, none of which support the

statements. Brady's failure to accurately cite to the record "places an unacceptable
burden on opposing counsel and on this court." Lawson v. Boeing Co., 58 Wn. App. 261,

271, 792 P.2d 545 (1990).

has prepared its own summary of the case, with proper citations to the record. The
4.41*4"0

unsupported by the portions of the record Brady cites. See generally Clements v.

decided only • evidence in the record."); Wells v. Whatcom County Water Dist., 105

Wn. App. 143, 154, 19 P.3d 453 (2001) (a party on appeal may not cite to evidence not
in the appellate record and may be sanctioned for doing so). Neither this Court nor the

State is required to search the record to find support for Brady's allegations.
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by Thomas McKenzie and Joanna McKenzie, a married couple.

3 Thomas and Joanna will be referred tobytheirfinunameduetuthecommun|ast
name. Nn disrespect isintended.
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Second Degree
4

but could not mention the date of the offense, April

WINE CUMMINS ON

13Mill IIIII i

EMMM

This must have been a typographical ernorbecause]uannawasomnvicteduf
Attempted Residential Burglary.
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A. BRADY WAS NOT DENIED HIS CONSTITUTIONAL

RIGHT TO CONFRONT AND CROSS-EXAMINE JOANNA

MCKENZIE.

110

i
I I IIIIIIII I , I I I I I I I I I I I I I I I III 1111111111 IlIpIll =*=

Nfln Inn!

a iiii,

9910 *ZWHIM! 131"I'll I` I

in 111111 1

IM

9



ZM=

M

110

I  I i Pig  III iiiiiii I

17.11RATIVIRSTIVEMANW,

1,, ' 1 lio

roll III
iiiiiiiiiiis, ' i I IM:illt ; 111111ir imM. m

ml

Mo

E=

ONnrMlre-1W,

IN



possession with intent rather than mere possession of a controlled

the exceptions laid out in ER 403 .5 Id. at 625-28.

rip-RanMM

THE COURT: [W]hat are the inconsistent statements
that you're talking about, Mr. Blair?

sER4U3states: Although relevant, evidence may be excluded if its probative value b
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or

misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.
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THE COURT: She said she was there for innocenl

purposes or - -

THE COURT: Wait. What did she say that she was
there for?

1 2

1
0
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some vehicle parts.

THE COURT: All right. And so then did that chan
or was the proved to be not true? I
MR. BLAIR: Well, my client never gave anybody
permission to stop by and get any vehicle parts, and
the fact that she pled guilty to the residential burglary
that she was charged with having to do with that
particular occasion.

THE COURT: But that's a separate issue that we
haven't dealt with yet. So she made a statement to
law enforcement saying she was there to pick up car
parts.



was once removed from the way Mr. Blair explained
it.
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Degree that the homicide was ju ifiable as defined in

this instruction.

Homicide is justifiable when committed in the lawful
V.efense • r when:

1) the slayer reasonably believed that the person slair
others whom the defendant reasonably believed

were acting in concert with the person slain intended
inflict death or great personal injury;

2) the slayer reasonably believed that there was
imminent danger of such harm being accomplished;
and

PA I



The State has the burden of proving beyond a
reasonable doubt that the homicide was not

justifiable. If you find that the State has not proved the
absence of this defense beyond a reasonable doubt,
it will be your duty to return a verdict • not guilty.

MMME
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that the homicide was justifiable as defined in this
instruction. i
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Homicide is justifiable when committed in the actual
resistance of an attempt to commit a felony upon th
slayer or in the presence of the slayer or upon or in
4welling or other place of abode in which the slayer
present. I

The State has the burden of proving beyond a
reasonable doubt that the homicide was not

justifiable. If you find that the State has not proved tho.
absence of this defense beyond a reasonable doubt,
it will be your duty to return a verdict • not guilty.

I III I ii I I'll F I iI I' I ii I I I i!i I MIN I I I ITIMINSIMI'l III IMTJM
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1
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Division Ill of the Court of Appeals has held it is

7:303-70017WI

6

Citing, State v. Spear, 173 Wn. 57, 33 P.2d 905 (1934); State v. Bezemer, 169 Wn. 559,
14 P.3d 460 (1932); State v. Radar, 118 Wn. 198, 203 P. 68 (1922); State v. Blain, 64 Wn.
122, 116 P. 660 (1911).
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I'm going to take a moment here to explain why I'm
not doing that. First - - there's actually two issues
here. One's a defense of property and the other is to
wit a dwelling and the other's resistance of a felony.



burglary was about to be committed, there is no
evidence that the actions of the decedent threated the

defendant's life or great bodily harm under the
circumstances that would allow the defendant to use

that claim.

And it isn't just any felony. The defendant here

weIii

directly to successful use of deadly force  he stat

he was ing to do without taking any • the steps
that a reasonably prudent person would take under
the circumstances.

R9047IMSW

Brady was entitled to the self-defense instruction the trial court
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prosecutor's conduct, full trial context includes, "the evidence
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1. The Deputy Prosecutor Did Not Improperly Appeal T
The Passion And Prejudice Of The Jury. i
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outside the record. State v. Fisher, 165 Wn. 2d 727, 747, 202 P.3d
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has the victim and his • her family. State v. Gentry, 125 Wn.2d

am

M111111111111111111
1111

zmw

MR. HAYES: You and I may never have met Thomas
Stanley McKenzie, but I do know a few things about
him. We know he had siblings, we know - -

I LTA 160 .1111110 169-TaM1111a1irA- we

THE COURT: The jury will again determine what the
facts are in this case. I'm not going to make a ruling

that.

MR. HAYES: There were mention of some siblings.
We know he had siblings, we know he had kids, we

30



know he had a wife. We know he didn't deserve to
I in the manner that he did.

We don't have the technology to go back in time and
stop bad things from happening. Tom McKenzie's
family, friends, they have to deal with this loss for the
rest of their lives.

A* *- =6

MR. HAYES: The defendant out of anger and
frustration took Thomas McKenzie away and they
have to deal with that and now it's time for the

defendant to deal with the consequences of his
actions. Thank you.

IZIOMV#3# !
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2. If This Court Were To Find That The Deputy
Prosecutor Committed Misconduct, Brady Was Not
Prejudiced And The Misconduct Was Therefore
Harmless Error.
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Davenport, 100 Wn.2d 757, 675 P.2d 1213 (1984).
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