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01. The trial court erred in admitting evidence
of Gagnon's prior sexual misconduct under
RCW 10.58.090.

02. The trial court erred in admitting evidence
of Gagnon's prior sexual misconduct under
ER 404(b).

05. The trial court erred in permitting Gagnon to
be represented by counsel who provided ineffective
assistance by failing to request a ER 404(b) limiting
instruction for the prior sexual misconduct
evidence.

06. The trial court erred in failing to dismiss Gagnon's
conviction where the cumulative effect of the

claimed errors materially affected the outcome of
the trial.

01. Evidence of Gagnon's prior sexual misconduct
was improperly admitted under RCW 10.58-090
and ER 404(b). [Assignment of Error Nos. 1-4].
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materially affected the outcome of the trial
requiring reversal of Gagnon's conviction?
Assignment of Error No. 6].

01. Procedural Facts

Christian L. Gagnon (Gagnon) was charged by

information filed in Thurston County Superior Court on January 31, 2011,

with rape in the second degree, contrary to RCW 9A.44.050(1)(a). [CP 5].

No pretrial motions were heard regarding either a CrR 3.5 or CrR

3.6 hearing. [CP 8]. On June 6, the court ruled that Gagnon's prior act of

rape would be admissible at trial and entered the following findings of

IMEM

1. On August 4, 2008, deputies of the Whatcom
County Sheriff's Office contacted Raven Lebray, who had
called 911 to report her 17-year old son, Christian Gagnon,
had raped her on the evening of August 3, 2008 in her
home.

2. Lebray reported to the deputy that at approximately
2200 hours she had been home with her son. As both were

preparing for bed, Lebray had disrobed and made a trip to
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the bathroom. Gagnon's bedroom door was closed and
Lebray had covered herself with her arms. Lebray reported
that on leaving the bathroom she stopped at Gagnon's
closed door to remind him to wake early the next morning.

M



9. Raven Lebray indicated that the acts which
occurred in Whatcom County occurred on three separate
occasions.

10. Due to the closeness in time, there were no
significant intervening circumstances between the
atcom County acts and the current allegations.
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a. The similarity of the prior acts to the
acts charged;
b. The closeness in time of the prior
acts to the act charged;
C. The frequency of the prior acts;
d. The presence or lack of intervening
circumstances;
e. The necessity of the evidence
beyond the testimonies already
offered at trial;
f. Whether the prior act was a criminal
conviction;
9. Whether the probative value is

substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or
misleading the jury, or by consideration of
undue delay, waste of time, or needless
presentation of cumulative evidence; and

h. Other facts and circumstances.

The allegations in this case are substantially similar
to the prior acts which were charged in the Whatcom
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The similarity between the prior acts and the current
allegations make the prior acts highly probative in showing
the defendant's lustful disposition and credibility of the
allegations in the present case. The probative value
substantially outweighs the danger of unfair prejudice,
confusion of the issues, or misleading the jury and will not
cause undue delay, a waste of time or be a needless
presentation of cumulative evidence. At hearing on this
matter, the State requested a limiting instruction similar to
that which was given in State v. Sherner, 153 Wn.App. 621
Div. 1, 2009). Such an instruction will further minimize
any danger of undue prejudice caused by the admission of
the Whatcom County acts in this case.

Based on all the factors that the court is to consider

when balancing prior acts of sexual misconduct under ER
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403 and RCW 10.58.090, the court finds that evidence of
the prior What County acts is admissible in this case
because the probative value substantially outweighs the
prejudicial effect of its admission.

The Defendant's prior act of rape is admissible at
trial in this matter pursuant to RCW 10.58.090 to show any
fact in issue and pursuant to Evidence Rule 404(b) to show
the Defendant's common scheme or plan to fulfill sexual
compulsions.

LOBH
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Trial to a jury commenced on June 7, the Honorable Carol Murphy

presiding. The parties agreed to the following "STIPULATION RE RCW

10.58.090 EVIDENCE," which was read to the jury. [RP 114 -15, 138-

El

I

As noted by the trial court, the stipulation was the result of a "prior order of this court,"
and "by no means" did Gagnon stipulate to the admissibility of the statement but only to
its form. [RP 138-391.
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Neither exceptions nor objections were taken to the jury

instructions. [RP 335]. The jury found Gagnon guilty as charged, he was

sentenced within his standard range and timely notice of this appeal

followed. [CP 102, 125, 128, 137].

02. Substantive Facts

was with Gagnon and several friends at Amanda Tribble's apartment in

Olympia, which is located in the same complex as T.A.M.'s. [RP 3-4].

Upon arrival, T.A.M. said she agreed to store Gagnon's backpack in her

apartment because it was leaking whipped cream as a result of a practical

The group spent several hours in Tribble's apartment playing video

ffmz

according to T.A.M., who did not participate in the drinking or smoking,

she decided to go to her apartment, where she went to bed, only to be

wakened by a knock on the door. [RP 5, 9, 17]. It was a "pretty drunk"

and "pretty high" Gagnon asking for his backpack before entering the

apartment, shutting and locking the door and attempting to kiss her. [RP

9, 18-19]. When she declined his advances, a struggle ensued in which

2 Unless otherwise indicated, all references to the Report of Proceedings are to the
transcripts entitled JURY TRIAL, Volumes I-V.
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Gagnon lifted T.A.M.'s nightgown, ripped off her underwear, vaginally

raped her with his penis and put two fingers in her anus. [RP 9, 12, 21].

As a result of the encounter, T.A.M. suffered bruising to her neck and

shoulder. [RP 40-41].

When later confronted by Tribble, Gagnon told her "he didn't

remember anything, he blacked out [RP 99]," a statement Gagnon denied

making. [RP 264]. In the first part of December, Gagnon was seen in the

lobby of a youth center in Olympia. [RP 305].

When contacted by police, Gagnon denied he had raped T.A.M.,

explaining he had left Tribble's apartment with three other people

Cyrus," "Frizz" and "Walker"— around 9:00 that evening before

attempting to catch a bus 15 minutes later. [RP 12 According to

Detective Evers, Gagnon said he had left the Olympia area because there

were accusation he had raped T.A.M., a statement Gagnon denied making.

Ufl

According to Gagnon's mother and two of his friends, he was in

Bellingham at a card tournament on November 2 201 the day of the

alleged incident. [RP 204-06, 218-19, 227-28]. Michael Russell, one of

the two friends, denied he'd ever told the police he was mistaken about

I
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Gagnon denied T.A.M.'s allegations, explaining he'd been at

Tribble's apartment for Thanksgiving dinner on November 25, several

days before the alleged incident. [RP 249, 265, 273]. On that date, he left

his backpack on her porch due to the incident with the whipped cream.

RP 251, 266-67, 273]. He left around 9:00 in the evening and eventually

made his way to Bellingham, arriving on Saturday, November 27, where

he stayed until the following January 27. [RP 260, 268]. After listening

to a 911 tape of a call made on December 1, 2010, at 7:35 in the evening

from downtown Olympia by a person identified as Gagnon [RP 319, 324-

26, 328-29], he admitted that "(i)t'spossible that I was here in Olympia on

December I", but I do not believe I made that phone call." [RP 332].

01. EVIDENCE OF GAGNON'S PRIOR

SEXUAL MISCONDUCT WAS IMPROPERLY

ADMITTED UNDER RCW 10.58.090 AND

ER 404(b).

As previously indicated, prior to trial, over

objection, the trial court ruled that evidence of Gagnon's prior sexual

misconduct was admissible under RCW 10.58.090 and, alternatively,

under ER 404(b) to demonstrate the existence of a common scheme or

ll
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01.1 RCW 10.58.090 Violates the Separation of
Powers Doctrine

The Washington Supreme Court recently

struck down RCW 10.58.090, holding, in sum, that it is "an

unconstitutional violation of the separation ofpowers doctrine because it

irreconcilably conflicts with ER 404(b) regarding a procedural matter."

State v. Gresham, _ P.3d 1 2012 WL 19664, at *I I (Wash. 2012).

01.2 The Evidence of Prior Sexual Misconduct

by Gagnon Was Not Admissible for the

Purpose of Demonstrating a Common
Scheme or Plan Under 404(b)

Evidence of other crimes, wrongs, or acts is

not admissible to prove the character of a person in order to show action in

conformity therewith." ER 404(b). To admit such evidence, the trial

court must first deten-nine whether the evidence is relevant and, if so,

whether its probative value outweighs its potential for prejudice. ER 401;

State v. Kelly, 102 Wn.2d 188, 198, 685 P.2d 564 (1984); ER 403; State v.

MMMMM

admissibility of "prior bad act" evidence, the trial court must always begin

with the presumption that the evidence is inadmissible. State ex rel. Carol

v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971); State v. DeVincentis

150 Wn.2d 11, 17, 74 P.3d 119 (2003). Given the extraordinary

prejudicial effect of "prior bad act" evidence involving sexual misconduct,
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any doubt about whether such evidence should be admitted, should be

resolved in favor of exclusion of the evidence. See State v. Myers, 49 Wn.

Once the accused has been characterized as a person of
abnormal bent, driven by biological inclination, it seems
relatively easy to arrive at the conclusion that he must be
guilty, he could not help but be otherwise.

State v. Saltarelli, 98 Wn.2d 358, 363, 655 P.2d 697 (1982).

Evidence of prior crimes, wrongs or acts may be admissible to

show a common scheme or plan utilized by the defendant, which was the

basis for the admission of the evidence in this case. [CP 81]. Prior

misconduct evidence is admissible to prove a common scheme or plan

where several crimes constitute constituent parts of a plan in which each

crime is but a piece of a larger plan" or where "an individual devises a

plan and uses it repeatedly to perpetuate separate but very similar crimes."

State v. Lough, 125 Wn.2d 847, 854-55, 889 P.2d 487 (1995). This case

involves the second category because the evidence was offered to show

that Gagnon had developed a plan and repeatedly put it into action. Id. at

861. To be admissible as such, however, evidence of the prior misconduct

and the charged offense must demonstrate "such occurrence of common

features that the various acts are naturally to be explained as caused by a

general plan of which" the two are simply "individual manifestations." Id.
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at 860. That a defendant merely engaged in a prior sex crime is

insufficient to prove a common scheme or plan. Mere "similarity in

results" is not enough. Id. at 862-63. More is required: The prior act and

the charged crime must be markedly and substantially similar. State v.

DeVincentis, 150 Wn.2d at 19-21.

Here, there was not a "markedly and substantial" similarity

between Gagnon's prior sexual abuse of his mother and his alleged rape of

TAM, other than the sexual act itself, which followed Gagnon's rejected

advances, apparently after meeting each victim in a doorway, albeit one

leading into Gagnon's bedroom in Bellingham and the other into T.A.M.'s

apartment in Olympia, further separated by two-plus years. T.A.M. was

an acquaintance, not the familial relationship of a mother. There was no

evidence that Gagnon was under the influence of alcohol or drugs during

his encounter with his mother, while T.A.M. asserted he was "pretty

drunk" and "pretty high." In the one case, Gagnon was at home with his

mother; in the other, he was said to have unlawfully entered T.A.M.'s

apartment. To justify the admission of the evidence at issue as a common

scheme or plan resulting from a plan devised by Gagnon that he used

repeatedly to perpetuate separate but very similar crimes is senseless. The

admission of the evidence as such was an abuse of discretion.
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01.3 Admission of Gagnon's Prior Sexual
Misconduct Was Not Harmless Error

In Gresham, the court determined that the admission

of evidence of Gresham's prior misconduct under RCW 10.58.090 is

analyzed under the "standard for nonconstitutional error." State v.

Gresham, WL 19664, at *12. "When the support of RCW 10.58.090 is

removed, we are simply left with evidence admitted in violation of ER

404(b)." Id. The erroneous admission of evidence ofnon-constitutional

error is prejudicial only if within reasonable probability the outcome of the

trial would have been materially affected. State v. Smith, 106 Wn.2d 772,

780, 725 P.2d 951 (1986). In this context, harmless error occurs when the

evidence is of "minor significance in reference to the overall,

403, 945 P.2d 1120 (1997).

The admission of the evidence here at issue under either RCW

10.58.090 or ER 404(b) was not harmless. The prejudicial effect of such

evidence is recognized to be very great in sexual abuse cases where the

question of guilt necessarily turns on the credibility of the defendant's

testimony. See State v. Dawkins, 71 Wn. App. 902, 909-10, 863 P.2d 124

1993). Since Gagnon denied the allegations made by T.A.M., the

prejudice is self-evident. As in Gresham, there were no eyewitnesses to
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the alleged rape ofT.A.M. Absent the erroneously admitted evidence, the

State's case centered on T.A.M.'s accusation that Gagnon had raped her,

testimony that he had the opportunity to do so, evidence of bruising to her

neck and shoulder, and the investigating officer's testimony. No medical

or physical evidence was presented to corroborate T.A.M.'s testimony that

she had been raped. In the end, this case essentially turned on the answer

to whom the jury was to believe, and the likelihood that the effect of the

introduction of the evidence at issue having a practical and identifiable

consequence on the jury's determination of this issue is substantial. And

while the evidence, as in Gresham, was by no means insufficient for a jury

to convict Gagnon, there is a reasonable probability that absent the highly

prejudicial evidence of Gagnon's prior sexual misconduct, the jury's

verdict would have been materially affected. The introduction of the prior

sexual misconduct was not of minor significance, with the result that this

court cannot say that the admission of the evidence of Gagnon's prior

sexual misconduct was harmless error.

Every criminal defendant is guaranteed the right to

the effective assistance of counsel under the Sixth Amendment of the
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United States Constitution and Article 1, Section 22 of the Washington

State Constitution. Strickland v. Washington, 466 U.S. 668, 685-86, 104

S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Thomas, 109 Wn.2d 222,

229, 743 P.2d 816 (1987). A criminal defendant claiming ineffective

assistance must prove (1) that the attorney's performance was deficient,

i.e., that the representation fell below an objective standard of

reasonableness under the prevailing professional norms, and (2) that

prejudice resulted from the deficient performance, i.e., that there is a

reasonable probability that, but for the attorney's unprofessional errors,

the results of the proceedings would have been different. State v. Early,

70 Wn. App. 452, 460, 853 P.2d 964 (1993), review denied, 123 Wn.2d

1004 (1994); State v. Graham, 78 Wn. App. 44, 56, 896 P.2d 704 (1995).

Competency of counsel is determined based on the entire record below.

State v. White, 81 Wn.2d 223, 225, 500 P.2d 1242 (1972) (citing State v.

required to address both prongs of the test if the defendant makes an

insufficient showing on one prong. State v. Tarica, 59 Wn. App. 368, 374,

798 P.2d 296 (1990).

Additionally, while the invited error doctrine precludes review of

error caused by the defendant, See State v. Henderson, 114 Wn.2d 867,

870, 792 P.2d 514 (1990), the same doctrine does not act as a bar to
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review a claim of ineffective assistance of counsel. State v. Doogan, 82

Wn. App. 185, 917 P.2d 155 (1996) (citing State v. Gentry, 125 Wn.2d

570, 646, 888 P.2d 1105 (1995)).

An accused is entitled to a limiting instruction to minimize the

damaging effect of properly admitted evidence by explaining the limited

purpose for the admission of the evidence to the jury. State v. Donald, 68

Wn. App. 543, 547, 844 P.2d 447, rev. denied, 121 Wn.2d 1024 (1993).

Moreover, a limiting instruction must be provided if evidence of other

crimes, wrongs or acts is admitted. State v. Foxhoven, 161 Wa.2d 168,

175, 163 P.3d 786 (2007). At its minimum, an adequate 404(b) limiting

instruction must inform the jury of the purpose for which the evidence was

admitted and that the evidence may not be used to conclude that the

defendant is of a particular character and has acted in conformity with that

character. State v. Gresham, WL 19664, at *7.

Given that trial counsel failed to request an instruction directing

the jurors to consider the prior sexual misconduct evidence only for the

purpose of establishing a common scheme or plan, both elements of

ineffective assistance of counsel have been established.

First, the record does not, and could not, reveal any tactical or

strategic reason why trial counsel would have failed to properly request

such an instruction, especially since the following instruction given by the
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court did not limit the scope of the use of the prior sexual misconduct

evidence for the sole purpose of establishing a common scheme or plan.

Evidence has been admitted in this case regarding
the defendant's commission of a previous sex offense. The
defendant is not on trial for any act, conduct, or offense not
charged in this case.

Evidence of a prior sex offense on its own is not
sufficient to prove the defendant guilty of the crime
charged in this case. The State has the burden of proving
beyond a reasonable doubt that the defendant committed
each of the elements of the crime charged.

CP 93; Court's Instruction 5]. In this case, there was simply no

legitimate reason not to propose a ER 404(b) limiting instruction given the

prejudicial nature of the prior sexual misconduct evidence, which could

easily be construed to demonstrate Gagnon's propensity for sexual

Second, the prejudice is self-evident. Again, as set forth in the

preceding section, admission of the prior sexual misconduct evidence was

prejudicial, and even more so absent a limiting instruction prohibiting the

jurors from considering the evidence for whatever purpose they wished,

especially where the logical relevancy of the evidence is to show

propensity to commit similar acts, see State v. Pogue, 104 Wn. App. 981,

985, 17 P.3d 1272 (2001), with the result that the error cannot be deemed
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Counsel's failure to request a 404(b) limiting instruction

undermines confidence in the outcome of Gagnon's conviction, which this

court should reverse.

0to0NIILNMaaagowe] M9EIMa

An accumulation of non-reversible errors may deny

a defendant a fair trial. State v. Perrett, 86 Wn. App. 312, 322, 936 P.2d

426 (1997). The cumulative error doctrine applies where there have been

several Hal errors, individually not justifying reversal, that, when

combined, deny a defendant a fair trial. State v. Greiff, 141 Wn.2d 910,

Here, for the reasons argued in the preceding sections of this brief,

even if any one of the issues presented standing alone does not warrant

reversal of Gagnon's conviction, the cumulative effect of these errors

materially affected the outcome of his trial and his conviction should be

reversed, even if each error examined on its own would otherwise be

considered harmless. State v. Badda, 63 Wn.2d 176, 183, 385 P.2d 859

ll
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E. CONCLUSION

Based on the above, Gagnon respectfully requests this court

to reverse his conviction for rape in the second degree.

THOMAS E. DOYLE

Attorney for Appellant
WSBA NO. 10634
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