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SAVE NE TACOMA, Johnnie E. Lovelace, Lois S. Cooper and 

James V. and Renee D. Lyons (together "SNET") by and through Gary 

D. Huff of Karr Tuttle Campbell, hereby respond to the Opening Brief 

of Appellant Northshore Investors, LLC as follows. 

I. ADOPTION AND INCORPORATION BY REFERENCE OF 
THE RESPONSE BRIEF OF THE CITY OF TACOMA. 

SNET fully supports and adopts by reference the arguments and legal 

authority presented by the City of Tacoma in its Response Brief herein. 

In addition, SNET provides this supplemental response and argument. 

II. ADDITIONAL FACTUAL BACKGROUND AND CONTEXT. 

The following additional factual background is relevant to the proper 

consideration of Appellant's arguments. Prior briefing has not fully 

disclosed or fairly characterized the manner in which open space 

restriction came about. The history and the reasons for its adoption 

distinguish this situation from routine rezone requests. It is also 

important to remember when considering Appellant's arguments that 

despite the recitation of the parties in the case caption on the first page 

of each of the parties' briefs, NSGA (the owner of the golf course) did 

not appeal the ruling of the Pierce County Superior Court in the LUPA 
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proceedings below. NSGA is not a party to these proceedings. Any 

determination of the rights, claims or arguments of NSGA are therefore 

final and not subject to re-argument here. Appellant may not adopt these 

personal circumstances for its own use and re-argue alleged changes of 

circumstances when NSGA for whatever reason accepted the Superior 

Court ruling and declined to participate in these proceedings. 

In his ruling in the Declaratory Judgment action below l , Judge 

Hartman recited the factual history pertaining to the open space 

condition: 

The undisputed factual record establishes that: 

(1) This lawsuit pertains to a Planned Residential 
Development ("PRD) located in Tacoma, Washington, 
commonly referred to as North Shore Country Club 
Estates (Country Club Estates"). 

(2) Prior to 1978, all property now included in the 
Country Club Estates PRD including the Golf Course, 
was owned by the Tacoma Land Company ("TLC") 
The zoning classification for the property was R-2, 
One Family Dwelling District, until a re-zone of the 
property to R-2 PRD in 1981. 

1 Prior to the review by and public hearing before its Hearing Examiner, the City of 
Tacoma brought a declaratory judgment action before Superior Court Judge Hartman for a 
determination of the validity and ongoing effect of the Open Space Taxation Agreement 
("OSTA") and Concomitant Zoning Agreement ("CZA") which were the documents by which 
the 1981 Hearing Examiner Decision and Recommendation and City Council Approvals, 
including the open space restriction, were implemented. Judge Hartman's Decision is attached 
hereto as Appendix A. The 1981 Hearing Examiner Decision and recommendation is attached as 
Appendix B. 
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(3) In 1978, NSGA was operating a golf course on land 
that it leased from TLC, On November 20, 1978, 
TLC and NSGA entered into a Real Estate Contract in 
which NSGA agreed to purchase the Golf Course 
from TLC. However, at the time, Nu-West Pacific, 
Inc. ("Nu-West") and its partner Brownfield and 
Associates, Inc. ("Brownfield"), acting through a joint 
venture North Shore Associates ("NSA") already held 
option purchase rights to purchase the Golf Course 
and adjacent property from TLC. Accordingly, NSGA 
and TLC were not able to carry out the contract for 
sale of the Golf Course to NSGA without the consent 
of Brownfield and Nu-West. 

(4) On May 10, 1979, Defendant NSGA entered into an 
Agreement Concerning North Shore Golf Course 
dated May 10, 1979, (" 1979 Agreement") with Nu­
west and Brownfield. This 1979 Agreement required 
NSGA to (1) subject the Golf Course to the master 
planning process; (2) restrict the use of the Golf 
Course for such period as required by the City of 
Tacoma for density and open space requirements; and 
(3) execute all documents so that Nu-West may use 
the property for density and open space and other 
requirements as through it were owned by Nu-West. 
In return NSGA obtained the option purchase rights to 
purchase the Golf Course from TLC. Upon 
satisfaction of its obligations under the 1979 
Agreement, the Agreement was to expire and only the 
restrictions on the Golf Course imposed by the City of 
Tacoma under the master planning and development 
process were to remain. 

(5) On June 21, 1979, North Shore Associates, as 
applicant, and Nu-West and NSGA as owners 
submitted to Tacoma an application for reclassification 
of the Country Club Estates property, including the 
Golf Course, from R-2 to R-2 PRD. This application 
included a master plan that offered the golf course for 
designation as open space as part of this PRD 
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planning process. In addition to being involved as an 
owner in the application for the PRD reclassification, 
NSGA submitted a separate application to Tacoma for 
establishment of Open Space Current Use 
Classification for the Golf Course pursuant to RCW 
Ch. 84.34. On February 10, 1981, the PRD and open 
space classification applications were considered by 
the Hearing Examiner at a single combined hearing. 
Evidence considered by the Hearing Examiner 
included the 1979 Agreement. The Hearing Examiner 
recommended that the Golf Course should be 
designated as open space as a condition of the PRD 
approval. The City Council PRD decision included the 
same condition. 

(6) On September 21, 1981, NSGA and duly authorized 
representatives of Tacoma executed the OST A. The 
OSTA unambiguously provides that "(t)he use of (the 
Golf Course) shall be restricted solely to golf course 
and open space use. No use of such land other than as 
specifically provided hereunder shall be authorized or 
allowed without the express consent of Tacoma." The 
OST A further provides that the "agreement shall be 
effective commencing on the date the legislative body 
receives the signed agreement from the Owner and 
shall remain in effect until such time as nullified by 
Tacoma. " 

(7) On November 3, 1981, the Tacoma City Council 
adopted Rezone Ordinance No. 22364, which 
incorporated the conditions recommended by the 
Hearing Examiner. This Rezone Ordinance resulted in 
PRD-2 Zoning of the Golf Course and surrounding 
property . The legal description in this Rezone 
Ordinance includes the Golf Course within the 
boundaries of the PRD zoning. 

(8) On November 6, 1981, Nu-West and duly authorized 
representatives of Tacoma executed the CZA. The 
CZA applies to certain described property, including 
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the Golf Course. The CZA condition 2(tt) provides 
that "(t)o ensure the integrated development of the 
site, the total development shall be constructed and 
thereafter maintained in a united manner. Such unified 
development and maintenance shall be in accordance 
with this agreement and the approved Site Plan, 
irrespective of the state or division of ownership of the 
site." The legal description of the property covered by 
the CZA includes the Golf Course. The master plan 
and site plans pertaining to the R-2 Planned 
Residential Development show the Golf Course as a 
golf course. 2 

Thus, NSGA offered the golf course to city in satisfaction of 

open space requirements and as part of a bargain under which the City 

staff agreed to support the rezone request. The open space condition was 

again the subject of written agreements with the City (the OST A and 

CZA) which provide a contractual element here (not unlike a contract 

rezone) which is not often associated with routine rezone requests. Such 

a contractual context adds a layer of complexity not normally associated 

with routine rezone requests and arguably makes the normal "change of 

circumstances" test inapplicable. 

Regardless, the purpose of the open space restriction was clear--

to ensure the permanent existence of the critical open space upon which 

the rezone was based. As will be more fully explained below, even the 

2 AR 476-489 (See Appendix A, pp. 5-7) 
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attorney for the golf course owners acknowledged in his testimony 

before the Examiner that the financial viability of the golf operation 

could not be guaranteed. He further testified that if the golf operation 

was not financially viable and the golf course closed, the open space 

would nonetheless remain. 3 

The obvious intent of the Examiner, with the agreement of the 

golf course owners, was permanent open space, not necessarily 

permanent golf. Therefore, any analysis of extent of changed 

circumstances must necessarily focus on the continued ability of the land 

to serve as open space, whether as a golf course or as passive open 

space areas. 

III. TACOMA MUNICIPAL CODE STANDARDS FOR 
APPROVAL OF APPELLANT'S MODIFICATION REQUEST. 

Pursuant to the provisions of Tacoma's municipal code, 

Appellant's request to remove the open space condition adopted as part 

of the original 1981 approvals (and as implemented by contractual 

documents signed by or on behalf of the golf course owners) must satisfy 

all of the criteria set forth in TMC 13.06.650. Here, at each stage of 

review, the Hearing Examiner, City Council and Pierce County Superior 

J CP 1496 (See Appendix B, p. 9) 
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Court each independently determined that the application met none of the 

requirements. 

A request to modify existing zoning conditions is reviewed in the 

same manner and must meet the same criteria as a request for a full 

rezone. The pertinent provisions of the applicable standards are as 

follows: 

TMC 13.06.650 Application for rezone of property. 

B. Criteria for rezone of property. An applicant seeking a change 
in zoning classification must demonstrate consistency with all of 
the following criteria: 

1. That the change of zoning classification is generally consistent 
with the applicable land use intensity designation of the property, 
policies, and other pertinent provisions of the Comprehensive 
Plan. 

2. That substantial changes in conditions have occurred affecting 
the use and development of the property that would indicate the 
requested change of zoning is appropriate. If it is established that 
a rezone is required to directly implement an express provision or 
recommendation set forth in the Comprehensive Plan, it is 
unnecessary to demonstrate changed conditions supporting the 
requested rezone. 

3. That the change of the zoning classification is consistent with 
the district establishment statement for the zoning classification 
being requested, as set forth in this chapter. 

5. That the change of zoning classification bears a substantial 
relationship to the public health, safety, morals, or general 
welfare. 
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(Emphasis added.) 

Here, Appellant would have the Court substitute its judgment and 

order the City to approve the replacement of the golf course open space 

with 860 residential units. Appellant's request ignores the fact that the 

Washington State Supreme Court recently ruled that local governments, 

not courts, are the appropriate entity to determine whether a land use 

application meets code-imposed standards, including specifically whether 

the proposal bears a substantial relationship to the public health, safety, 

morals, or general welfare. 4 Here, at each level of review, that question 

was answered in the negative. This alone justifies a decisive rejection of 

Appellant's request. 

IV. LEGAL ARGUMENT. 

Appellant has throughout the entirety of these proceedings repeatedly 

advanced a number of superficially attractive but easily disprovable 

themes and legal propositions. Arguments have been proffered based on 

misquotes from prior rulings. That these same themes and arguments 

should now be renewed, in slightly revised forms so as to avoid the most 

egregious of the prior misstatements, continues to be troubling. 

4PhoenixDevelopmentv. City of Woodinville, 171 Wn.2d820, 256 P.3d 1150(2011). 
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A. The "City Decision" Encompasses Three Distinct 
Determinations By Three Separate Entities. 

Appellant combines the separate and independent decisions of the 

Hearing Examiner, City Council and Superior Court into one "City 

decision." Each body independently heard argument, reviewed the 

record, undertook its own analysis and made its own determination. In 

each instance, each tribunal arrived at the identical conclusion-that 

Appellant's applications fail to meet any of the required criteria and 

must therefore be denied. 

B. The Facts, not a "Massive Outpouring of Citizen 
Outrage," Dictated the Denial of Appellant's Applications. 

Appellant has long-maintained that the decisions of the Hearing 

Examiner and City Council were made in response and were based 

solely on the 'massive outpouring of citizen outrage noted by the 

Examiner. 5 Appellant's contention now appears to also embrace the 

Superior Court. 

Appellant contended below that the City's decision was solely 

based on public opinion. "Despite the voluminous record, the sole issue 

before the (Superior) Court is whether the City erred in denying the 

5 AR 2341 (petitioner's Opening LUPA Brief, p. 50). 
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Rezone Modification on the basis of public opposition, which the 

Examiner characterized as a 'massive outpouring of citizen rage.,6 

In its Opening Brief herein, Appellant maintains that "[T]he 

Examiner yielded to this (public) opposition,,7 while the City Council 

"acquiesced and adopted the Examiner's finding and conclusion and 

recommendation.,,8 Appellant continues to assert that the denial was 

based on "a massive outpouring of citizen outrage,,9 and was based on a 

desire of the City to "appease the community. ,,10 

Even if the Appellant were accurate in arguing that the Examiner 

was inappropriately influenced by public sentiment, there is no evidence 

of any kind in the record that the City Council was so swayed. The City 

Council did not and could not accept public testimony. The Council's 

review and decision were based solely on the cold hard facts in the 

record before it. The voice of the public was entirely silent in those 

proceedings. 

It is even more unlikely that a Superior Court judge, two steps 

removed from the public hearing, would be influenced in this regard. 

6 [d. pp. 2, 50 and 52. 

7 See Appellant's Opening Brief, p. I. 

8 [d., pp. 1-2. 

9 [d., p. 21 

10 [d., p. 25 
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As will be more fully explained below, the "City Review" was 

thorough and well-reasoned. Appellant's assertions are misplaced and 

should be summarily rejected. 

C. The City's Careful Review of the Rezone Criteria of TMC 
13.06.650. 

Appellant unfairly and inaccurately denigrates the Examiner and 

his decision and recommendation. Even a cursory review of the 

document demonstrates the thorough analysis and legal justification 

underpinning his determination and recommendation. 11 Despite 

Appellant's simplistic summarization, the Examiner's decision is 

thorough and well-reasoned and offers multiple bases for the rejection of 

the applications. While citizen opposition to the potential loss of the 

open space/golf course "centerpiece" of their community was to be 

expected and was no doubt obvious, the Examiner based his ruling his 

analysis of the requirements of the Tacoma Municipal Code. 

After recognizing the history of the open space condition, the 

Planned Residential District ("PRD") design principles and the 

"centerpiece" role of the golf course within the PRD's design, the 

Examiner successively reviewed each of the rezone approval criteria. 

11 CP 130-142 (See Appendix C hereto) 
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The Examiner analyzed the extent to which Appellant's request met or 

did not meet each of the criteria of TMC 13.06.650. The Examiner's 

recitation of the criteria and his underlining of the critical language of 

the criteria is shown below: 

A rezone modification, under the Tacoma Municipal Code 
(TMC) , is treated like a permit modification. The applicant seeks 
to eliminate a condition from the zoning approval that created the 
R-2 PRD district. The subject request, therefore, constitutes a 
major modification (See TMC 13 .05 .080) and the standards for 
original approval apply. The relevant criteria are set forth in 
TMC 13.06.650, as follows: 

(1) That the change of zoning classification is 
generally consistent with the applicable land use 
intensity designation of the property, policies and 
other pertinent provisions of the comprehensive 
plan. 

(2) That substantial changes in condition have 
occurred affecting the use and development of the 
property that would indicate the requested change of 
zoning is appropriate.: If it is established that the 
rezone is required to directly implement an express 
provision or recommendation set forth in the 
comprehensive plan, it is unnecessary to 
demonstrate changed conditions supporting the 
requested rezone. 

(3) That the change of the zoning classification is 
consistent with the district establishment statement 
for the zoning classification being requested. 

(5) That the change of zoning classification bears a 
substantial relationship to the public health, safety, 
morals, or general welfare. '2 

12 CP 130-131 (See Appendix C, pp. 9-10) 
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1. The Open Space Requirements of the PRD Code. 

The Examiner discussed the PRD open space requirements as 

follows: 

A PRD zone, originally or as modified, must meet the 
relevant standard for open space. The standard to 
which the subject application is vested is for "usable 
open space." As set forth at former TMC 
13.06. 140(F)(6) , the definition, in pertinent part, 
reads: 

Usable open space. A minimum of one-third of 
that area of the site not covered by buildings or 
dedicated street right-of-way shall be developed 
and maintained as usable landscaped recreation 
areas. 13 

After reciting the relevant criteria to be applied in review of the 

requested modification, including the requirement that then-existing 

open space standards must continue to be met, the Examiner next 

applied the code criteria to the facts and decided in each and every 

instance that the application failed to satisfy each of the code-

established approval criteria. 

The Examiner noted that Appellant's proposal is predicated on 

the assumption that private yards within the PRD satisfy the 113 open 

space requirement. The Examiner recognized that if this interpretation 

13 CP 131 (See Appendix C, p. 10) 
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is correct, then none of the golf course is required to satisfy the open 

space requirement. 14 (Emphasis added.) The Examiner further found 

that the 1981 development plan was based on the concept that the golf 

course would supply the open space needed for the PRD. 15 

The Examiner next stated that from the manner in which the 

golf course was treated at the time of the original approval, it can be 

inferred that no one considered the use of private lawns as satisfying 

this requirement. 16 

The Examiner also ruled that whether private yards should 

qualify as open space need not be decided. "The golf course was 

designated as open space and that land use designation was by the 

conditions of approval to remain in perpetuity. The open space for the 

PRD whatever its size, is what it is. The setting aside of more open 

space than the minimum does not, ipso facto, require or imply that the 

excess should be converted to another use. ,,17 

14 References to "FOF" (Findings of Fact) and to "COL" (Conclusion of Law) are to 
specific provisions of the January, 2009 Hearing Examiner' s Decision and Recommendation 
regarding Appellant's application (CP 134, Appendix C). FOF 63 at p. 13. 

15 
[d., FOF 64 at p. 13. 

16 !d., FOF 65 at p. 13. 

17 
[d., FOF 71 at p. 14. 
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2. The Circumstances Surrounding Both the Property 
as Open Space and of the Surrounding Community Remain Entirely 
Unchanged. 

In making its arguments concermng age of at least some of the 

shareholders in the golf course ownership corporation, the alleged 

decline in the annual number of rounds played and storm water 

concerns, Appellant mistakenly argues (assuming for these purposes 

that Appellant may appropriate, for its own purposes, circumstances 

particular to individuals not parties herein) that these factors are 

relevant to the purpose of and justification for the on-going open space 

condition. 

As will be explained more fully below (and as argued in 1981 by 

the attorney representing the very same golf course owners), the 

purpose behind the original approval condition was not to ensure the 

continued operation of a golf course. The purpose was instead to 

guarantee the continued existence of open space which had been so 

critical in the agreement leading to and including the 1981 approvals. 

The age of the individuals and the annual number of rounds of golf 

played at North Shore are entirely irrelevant to the "circumstances" 

surrounding the adoption and ongoing viability of the open space 
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condition. Those circumstances have not changed in the slightest. 

Regardless, the Examiner considered and rejected the same arguments 

now proffered by Appellant. 

The parties for whom circumstances have arguably changed are 

not before the Court. They determined of their own accord not to 

participate in these proceedings. Appellant's counsel does not represent 

the golf course owners. Appellant should not be allowed to argue on 

behalf of the parties whose circumstances arguably changed when, as 

to those parties, their failure to appeal the decisions below foreclosed 

further review of this issue. 

It goes without saying that the individuals who own a majority 

of the stock in NSGA have aged. They may well wish to retire. Still, 

Appellant's indicia of changed circumstances were each presented to 

and considered by the Examiner. 18 The Examiner heard additional 

testimony from others regarding the condition of the course, of other 

golf course sales in the Puget Sound region and of the refusal of the 

owners to consider a sale at the market rate for golf courses (as 

opposed to sales for redevelopment). 19 The Examiner considered all of 

18 [d., FOF 72-83, COL 11-16 at pp 14-16, 20. 

19 VRP 157-158, 164-168 and AR 2341 (Appendix C, FOF 78 at p.15) 
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the testimony of all parties and was not persuaded by Appellant's 

arguments. 

The Examiner, at FOFs 73 through 81, refutes each of 

Appellant's attempted showings of the required change In 

circumstances. Of particular import is FOF 80 wherein the Examiner 

states: 

"As to the surrounding neighborhood, there has been no 
change in circumstances since the original rezone. The 
area has simply become what was envisioned in 1981 . 
Country Club Estates was designed and remains a 
residential development around a golf course. No new 
or different uses have been introduced nearby. The golf 
course continues to function as the open space 
centerpiece of the development. " 

At FOF 81, the Examiner states that: 

"There has been no change in public opinion as to the 
appropriateness of the use to which the golf course has 
been put. The sentiment of those who live in the 
vicinity is overwhelmingly in favor of keeping the golf 
course as open space. Many neighboring homeowners 
feel that the City made a promise of permanence to the 
residents of Country Club Estates in designating the golf 
course as open space for the surrounding residential 
development. " 

In FOF 82, the Examiner recites language from the Staff 

Report which offers its independent opinion that that there have not 

been substantial changes in condition to justify a rezone modification. 
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The Examiner concurred with and adopted the Staff FOF as his own in 

FOF 83. 

Instead of demonstrating changed circumstances in the normal 

context, Appellant's arguments confirm the foresight and wisdom of 

the original 1981 Hearing Examiner (and of the attorney who then 

represented the very same individuals who now control NSGA). 

Rather than demonstrating changed circumstances, Appellant's 

arguments embody the fulfillment of the exact redevelopment 

pressures, with the attendant loss of required open spaces) which the 

Examiner envisioned might eventually be brought to bear. 

The words of the attorney representing these same golf course 

owners belies Appellant's current arguments. The minutes of the 

Examiner's 1981 hearing regarding the application describe the 

following exchange between the Examiner and the owners' counsel: 

The Examiner indicated that he is concerned over the fact 
that there are two separate ownerships and the applicant is 
using the golf course as part of its open space, therefore 
he is asking if the applicant is closely tied up to make sure 
it didn't change? Mr. Fishburn indicated that he could not 
guarantee the economic operation of the golf course . . . 
and he feels that if they have to close the golf course, it 
will be passive open space unless someone seeks approval 
to build on it. 20 

20 CP 1496 (See Appendix B, p. 9) 
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(Emphasis added). 

As recognized by owners' counsel, if the golf course proved 

uneconomic, the land would remain as passive open space unless 

otherwise agreed by the city. The alleged change of circumstance, which 

the current Examiner rejected, was in fact contemplated from the outset. 

The owners have conveniently forgotten the basis on which the 

PRD was approved and the commitment they were required to make in 

order to acquire the golf course property in the first instance. 

Further, the authorities relied upon by Appellant to not stand for 

the proposition for which they are cited. 21 

21 In Henderson v. Kittitas County, 124 Wn. App. 747 (2004), the court specifically noted the 
change in circumstances to the surrounding property. /d. at 754-55. There, the court stated, 
"Development on these lots around INP's property reportedly interfered with its marketability as 
a private retreat. Based on this evidence, the planning commission found that 'the proposed 
amendment is appropriate because of changed circumstances due to the fact that once the area 
was used as a cattle ranch grazing area and over a period of time residential areas have grown up 
around it. ,,, [d. at 754 (emphasis added). 

Similarly, Tugwell v. Kittitas County, 90 Wn. App. 1 (1997), is also not helpful to Appellant. 
There, the evidence submitted regarding the substantial change of circumstances primarily dealt 
with the surrounding properties. Here, the surrounding properties have developed exactly as 
contemplated. 

The fact that there was a change in the circumstances of the subject property was merely an 
additional requirement in the Tugwell case, not the sole factor. [d. at 9-10 ("And while the 
Snowdens' use of their property apparently had not changed since 1980, the changing character 
of the neighboring property had an effect on their farm, such as increasing liability insurance 
costs and traffic. In light of the whole record before the court, there is substantial evidence that 
the circumstances had changed to support the rezoning. "). The Tugwell court found a change in 
circumstances of both the surrounding areas and the subject property and found that the rezoning 
was in the interest of public health, safety, morals, or general welfare. This showing has not 
been made here. 
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3. Consistency with the District Establishment 
Statement. 

At FOF 84, the statement of intent for the R2-PRD district is 

recited. The Examiner underscored language stating that the intent is 

to facilitate a more desirable, aesthetic and efficient use of open space 

and that such districts are intended to be placed "in locations which 

will not produce an adverse influence on adjacent properties . ,,22 

In FOF 86, the Examiner that "As applied to the present 

residents of the PRD, the change sought is not more desirable from the 

perspective of the availability of open space. Everyone understands 

this . .. ,,23 

FOF 87 also states the obvious, that the proposal would vastly 

change the experience of open space by eliminating the central feature 

around which the PRD was planned and that the effect on adjacent 

would be adverse.24 

22 Appendix C at p. 16. 

23 Id. 

24 
Id., p. 17. 
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4. The Required Substantial Relationship Between the 
Proposed Modification and the Public Health, Safety, Morals, 
or General Welfare. 

The Examiner's Findings and Conclusions, each affirmed after 

independent review by the City Council and Superior Court, chronicle 

in great detail how the destruction of the golf course open space and 

subsequent implementation of Appellant's redevelopment plan are 

inconsistent with and detrimental to public health and general welfare. 

In FOF 86, the Examiner stated that" As applied to the present 

residents of the PRD, the change sought is not more desirable from the 

perspective of the availability of open space. Everyone understands 

this . . . ,,25 

FOF 87 also states the obvious, that the proposal would vastly 

change the experience of open space by eliminating the central feature 

around which the PRD was planned and that the effect on adjacent 

PRD residents would be adverse. 26 

At FOF 90, the Examiner noted that approval of Appellant's 

proposal "would alter the primary condition of approval for the 

25 [d., pp. 16-17. 

26 [d., p. 17. 
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surrounding plats" which were part of the master planning process?7 

Importantly, with respect to the discussion of RCW 58.17.215 

III SNET's Opening Brief herein, the Examiner further stated that 

"Keeping the golf course as open space was a condition of approval for 

the plats, as well as of the PRD rezone. The Examiner further noted 

that the golf course "is tied to the adjacent plats by the (original 1981) 

Hearing Examiner's open space condition. In this sense, the golf 

course is part of the plats." (FOF 91.i8 

FOF 92 states that "If the presently proposed plat of the golf 

course property is approved, the designated open space of the 

surrounding plats will have been largely eliminated. Necessarily 

this must be viewed as modifying those surrounding plats . 

Finally, in FOF 94 the Examiner made the following critical 

finding: 

By approval of the subject Preliminary Plat, the residents of 
the adjacent plats would be subjected to a decision that 
would effectively result in a major change in those plats 
without their consent. The Examiner, after much 

27 ld. 

28 ld. It is undisputed that Appellant has not applied to modify any of the plats with the 
North Shore PRD. 

29 1d. 
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reflection, is convinced that such an effect on the adjacent 
plats brought about by the unilateral action of a single 
applicant is not in the public interest. ,,30 

By so finding, the Examiner recognized that the removal of the 

open space restriction would destroy the fundamental basis on which 

the original PRD approvals, with the active participation and 

agreement of the golf course owners, were obtained. 

The methodical manner in which the Examiner first recited the 

legal standards for the review of Appellant's request and then applied the 

facts to those standards belies Appellant's arguments. 

D. The Alleged "Contravention" of Judge Hartman's 
Order in the Declaratory Judgment Action. 

Appellant repeatedly asserts that by denying its applications, the 

City "contravened (Judge Hartman's ruling)" in the prior Declaratory 

Judgment action. 31 Similarly, Appellant states that the "City's Decision 

to deny Northshore's Project directly contravenes the Superior Court's 

prior rulings ... ,,32 

30 Id., p. 18. 

31 See Appellant's Opening Brief, p. 2. 

32 1d., p. 3. 
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In so doing, Appellant continues to place great emphasis on 

language from Judge Hartman's order in the prior Declaratory Judgment 

action which provides as follows: 

· . . [Appellant and the golf course owners] are in no 
different position than any other property owner within 
the PRD with respect to requesting to change the land use 
designation of and to re-develop real property within the 
· . . PRD. The City of Tacoma's processing of and 
decision in response to such a request is subject to the 
provisions of the City's PRD regulations as well as 
general land use laws, including the rules of inverse 
condemnation. The City must process [Appellant's] 
pending land use application as though it would an 
application from any other property within the ... PRD, 
that is, consistent with the provisions which are set forth 
in the planned residential development ordinance. 33 

Elsewhere in his order, Judge Hartman made similar statements to 

the same effect: 

· .. (Appellants) may request the City to amend, nullify 
or alter the land use designations set forth in the OST A 
and CZA through the land use process. (Appellants) are in 
no different position than any other property owners 
within the PRD with respect to requesting to change the 
land use designation of, and to re-develop, real property 
within the Country Club Estates PRD. (Emphasis 
added.)34 

33 AR 476-489 (See Appendix A, p. 7) 

34 
ld., p. 9 .. 
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Unlike its arguments made in prior proceedings, Appellant no 

longer argues that his order explicitly conferred upon Appellant a right 

to redevelop35 (as opposed to a right to apply to redevelop) the golf 

course. Instead, Appellant has now repackaged the same argument in 

slightly less inaccurate terminology. Rather than arguing that the City's 

denial constitutes an unconstitutional taking of its property rights (its 

alleged "right to redevelop"), Appellant now contends without 

explanation that the denial "directly contravenes" Judge Hartman's 

order. This rephrased argument necessarily assumes that the order 

conferred some apparently implied right to approval. 

The contention appears to be premised on the following false 

syllogism: (1) Appellant's application must be processed in the same 

manner as an application of any other owner within the PRD; (2) No 

other owner's property is subject to open space restrictions; (3) 

Therefore, Appellant's application must be processed as if the golf 

course/open space condition does not exist. 

Judge Hartman said no such thing. His ruling instead confirmed 

that Appellant, like any other owner, had a right to request a change and 

to have its application reviewed under controlling land use laws. 

35 AR 2341 (petitioner's Opening LUPA Brief, p. 7) . 
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Appellant did request a such a change which was reviewed by the City 

according to its normal procedures. The City determined the application 

met none of the required rezone standards. To suggest that the above 

language somehow predetermined an outcome in Appellant's favor, or 

that a denial, after careful review, constitutes a "contravention" of that 

order, is fanciful at best. 

Other language from Judge Hartman's order further describes the 

nature of the rights held by the golf course owners to which Appellants 

hope to succeed. Judge Hartman explicitly found that NSGA was only 

able to acquire title to the golf course because it agreed in writing and as 

a condition of its ability to purchase the property to: 

. . . (1) subject the Golf Course to the master planning 
process; (2) restrict the use of the Golf Course for such 
period as required by the City of Tacoma for density and 
open space requirements; and (3) execute all documents so 
that (the owner of the surrounding residential property) may 
use the property for density and open space and other 
requirements as though it were owned by (that surrounding 
owner). In return, NSGA obtained the option purchase rights 
to purchase the Golf Course . . . Upon satisfaction of its 
obligations . .. the Agreement was to expire and only the 
restrictions on the Golf Course imposed by the City of 
Tacoma under the master planning and development process 
were to remain. 36 

36 AR 476-489 (See Appendix A, FOF 4(a)(4), p. 6) 
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Thus, the golf course owners voluntarily agreed to limit their bundle 

of rights in return for the ability to purchase the golf course property. 

The "sticks" representing an ability to redevelop the golf course 

were removed by agreement and by the conditions of approval to which 

the golf course owners consented. 

As further found by Judge Hartman: 

The open space land designations regarding the Golf Course 
contained in the OST A and CZA do not constitute a taking 
under either the state or federal constitutia1S bemuse (the 
residential develqJer) and MG4 jointly q1fered the GJlf 
Course prcperty as qJefl space necessary to oIXain PRJ) 
approval if the GJlf Course and surratnding prtperty. ,,37 

(Emphasis added.) 

Rather than somehow conferring an implied right to approval, 

Judge Hartman specifically found that the open space restrictions 

contained in the original 1981 approval and carried forward in numerous 

subsequent reviews, remain valid and in full force and effect. 38 

37 
[d., (FOF 4(c), p. 7) 

38 [d., (COL 2(a), p. 8) 
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V. CONCLUSION. 

In FOF No. 95, the Examiner noted that "The instant proposal 

represents exactly the kind of thing that the Hearing Examiner was 

worried about when he imposed his 'open space condition' in 1981. ,,39 

We have argued, on behalf of the PRD residents who based their 

decisions to reside in North Shore, that it is both unseemly and 

unconscionable that Appellant and NSGA, one of the parties to the 

foundational agreements on which the original PRD approval was based, 

sought approval to ignore NSGA's role in those prior approvals. We 

have contended that it is more than troubling that these parties sought to 

undo NSGA's contractual agreements upon which the PRD approval was 

approved and on which homes within the PRD were developed and sold 

to our clients. 

Now, NSGA has accepted the outcome of the Superior Court ruling 

in its LUPA appeal and is no longer a party to this dispute. Rather, it is 

the Appellant alone which now wishes to appropriate for itself arguments 

which NSGA, as the real party in interest, lost and finally abandoned. 

Despite Appellant's fervent desire to the contrary, each of the 

Examiner's Findings and Conclusions reflect the extreme care and 
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Examiner's Findings and Conclusions reflect the extreme care and 

thorough analysis undertaken in reaching his decision and 

recommendation. The Examiner's ruling addresses and analyzes each of 

the land use code's rezone modification criteria. To state that the 

outcome of the City's review is "based solely on public opposition" and 

"a massive outpouring of citizen outrage" is indefensible. 

The Examiner's Findings and Conclusions were unanimously 

approved and adopted by the Tacoma City Council40 and were fully 

affirmed by the Pierce County Superior Court. 41 Neither of these latter 

tribunals accepted nor heard public testimony. Their determinations were 

made on the merits, after a thorough review of the record and in a 

context free of citizen testimony or input. 

Now Appellant would have this Court substitute its judgment and 

order the City to contravene its prior approvals, the contractual 

documents implementing that approval, its own exhaustive review of the 

current application and attendant Superior Court approval thereof, and 

order the destruction of the community's open space/golf course 

centerpiece. 

4OCP211, 224-291, 578. 

41 CP 2315-2319. 
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Appellant's request ignores the direction recently provided by our 

State Supreme Court in Phoenix Development v. City of Woodinville that 

local governments, not courts, are the appropriate entity to determine 

whether an application meets code-imposed standards, including 

specifically whether the proposal bears a substantial relationship to the 

public health, safety, morals, or general welfare. 42 Here, at each level of 

review, that question was answered in the negative. 

In his 1981 approval, the original Examiner stated that he "believes 

that there must be ... certainty ... to insure the golf course use, which 

was relied upon to gain the density for this request, is clearly tied to the 

applicant's proposed use in perpetuity. ,,43 In 2010, the current Examiner 

noted that" [t]he instant proposal represents exactly the kind of thing that 

the Hearing Examiner was worried about when he imposed his 'open 

space condition' in 1981."44 

Both in 1981 and 2010, the role of the golf course in acting as the 

centerpiece of this golf course community and in providing required 

open space were exhaustively reviewed. Appellant's application has been 

similarly reviewed under and measured against the City's controlling 

42 Phoenix Development, 171 Wn.2d 820. 

43 See Appendix B, p. 13. 

44 See Appendix C, FOF 95, p. 18. 
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land use regulations, just as contemplated by Judge Hartman. The 

applications have been considered and denied, for all the reasons 

anticipated in 1981 and reaffirmed in 2010. 

That is as it should be and as it should remain. 

DATED this 2nd day of February, 2012. 
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2 

3 

4 

5 

6 

7 

The Honorable Russell W. Hartman 

FEB 042 09 

8 

9 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR COUNTY OF PIERCE 

THE CITY OF TACOMA, a Washington) 
10 municipal corporation, ) 

Plaintiff, ) No. 08-2-04025-4 
II ) 

and ) 
12 . ) ORDER GRANTING IN PART AND 

JOHNNIE E. LOVELACE, an individual;) DENYING IN PART PLAINTIFF'S 
13 LOIS S. COOPER, an individual; and JAMES) MOTION FOR PARTIAL SUMMARY 

v. LYONS and RENEE D. LYONS, a marital) JUDGMENT AND DEFENDANTS' 
14 I community, ) JOINT MOTION FOR StJMMARY 

Intervenor Plaintiffs, ) JUDGMENT 
15 ) 

v. ) 
16 ) [PROPOSEDJ 

NORTH SHORE INVESTORS, LLC, a) 
17 Washington limited liability' company, ) 

NORTH SHORE GOLF ASSOCIATES, i 
i 8 I iNC., a Washington corporation, and "> 

HERITAGE SAVINGS BANK, a Washington) 
J 9 II Corporation· i 

) 

20 Defendants. ) 

21 THIS ?vfA-n~ER came before the Court on Plaintiff City of Tacoma's Motion for I 

22 Partial Summary Judgment and Defendants North Shore Golf Associates, Inc. ("NSGA") 

23 and Nonhshore Investors. LLC's ("Investors") reciprocal Motion for Summary Judgment 

24 pursuant 10 CR 56. 

I 
! , 

ORDE.R GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED) - I 

ORISlf~AL 

Gordon Derr.. 
:!02S Fif!;~ A.·~~nue. S~it~ ~OG 
So.!'H~!e-. WI-. 'ie12i':~ ~4(i 
(206; 3e2·'1540 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18
1 19 I 
I 

20 

21 

22 

1. This Judgment affects the following described real property, commonly referred to 

as the North Shore Golf Course ("Golf Course"): 

Parcel A: 

Parcel B of City of Tacoma Boundary Line Adjustment 
Recorded September 13, 1995 under Recording Number 
9509130149, Records of Pierce County Auditor. 

Excepting therefrom that portion conveyed to United 
Properties Linkside, Inc., by deed recorded under Recording 
Number 9711210225. 

Situate in the City of Tacoma, County of Pierce, State of 
Washington. 

Parcel B: 

Lot 2, Pierce County Short Plat Number 8704240392, 
according to the plat thereof recorded April 24, 1987, Records 
of Pierce County Auditor. 

Situate in the City of Tacoma, County of Pierce, State of 
Washington. 

2. Plaintiff City of Tacoma and Defendants seek the following relief: · 

a. For Plaintiff City of Tacoma. 

(J) A judgment that: 

(i) 

(ii) 

The Open Space Taxation Agreement ("OSTA") between 
Plaintiil City of Tacoma and Defendant NSGA, dated 
September 21, 1981, created a non-possessory property 
interest (or Tacoma in the North Shore Golf Course 
property : I 
The restrictions upon the Golf Course in the OST A remain 
binding and enforceable by Tacoma uniess and until 
Tacoma approvcs a different use of the property; 

(iii) The OSTA cannot be unilaterally (erminated by NSGA or 
23 i.ts successors or assigns; 

24 

..., .­
"') 

(i vi The R-2 Planne.d Residcnlial District CR-2 PRO) rezone of 
the Golf Course and surrounding property was conditioned 
upon maintenance of the Golf Course as open space; 

ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S I>ARTIAL MOTION FOR SUMMARY JUDGMENT 
(PROPOSED)- 2 

Gordon Den .. 
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7 
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9 
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12 
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16 

17 
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20 

21 
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25 

(2) 

(3) 

(v) The North Shore Concomitant Zoning Agreement (CZA) 
dated November 6, 1981, implemented the legislative 
rezone decision and remains binding even if not signed by 
the Golf Course owners; and 

(vi) The provision in the CZA that requires development 
consistent with the approved site plan is sufficient to impose 
the golf course use restriction. 

Dismissal of Defendant NSGA's counterclaim for Inverse 
Condemnation. 

Reserving for trial the issue of whether Defendants are estopped to 
deny that they and the Golf c.ourse are bound by the CZA and the 
issue of whether Plaintiff City of Tacoma is entitled to quiet title in 
an interest in real property in the Golf Course. 

b. For Defendants NSGA and Investors, a judgment that: 

(1) 

(2) 

(3) 

(4) 

(5) 

The 1979 Agreement Concerning North Shore Golf Course has 
expired by its terms and does not restrict the Golf Course to open 
space use in perpetuity; 

The 1978 Real Estate Contract between NSGA and Tacoma Land 
Company, Inc., has expired by its own terms and does not restrict 
the Golf Course to open space use in perpetuity; 

The CST A does not constitute a property interest in the Golf 
Course; it is a revocable agreement that does not restrict the Golf 
Course to open space in perpetuity; 

The eZl\. does n01 constitute a property interest in the Golf Course; 
it is a zoning enactment that does not restrict the Golf Course to 
open space use in perpetuity; and 

DiSl11is~1 with pr~judice of all of Intervenor-Plaintiffs' claims. 
which request and rei ief shall be addressed by separate order. 

3. -nle C01l11 heard the oral argument of cOllosel for the parties at hearing on 
i 

Dc:cember 19. 2008. '1lit Court considered the pleadings and files that comprise. the I 

record in rhis action. The Couri also considered the foliowing doctlme.nts and evidence, I 

ORDER GRANTING IN PART AND DENYING IN PART 
Pl.AINTIFF·S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED) - 3 

Gordon o err... 
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] 1 
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13 

14 

15 

16 

17 
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20 

21 

22 
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which were brought to the Court's attention before the order on summary judgment was 

entered: 

a. 

b. 

c . 

d. 

e. 

f. 

g. 

h. 

L 

.I. 

k. 

I. 

m. 

n_ 

Plaintiff City of Tacoma's Motion for Partial Summary Judgment; 

Defendants North Shore Golf Associates, Inc. and Northshore Investors, 
LLC's Joint Motion for Summary Judgment; 

Declaration of Dale Johnson in support of Plai~tiff City of Tacoma's 
Motion for Partial Summary Judgment-and the attachments thereto; 

Declaration of Caroline Haynes-Castro in support of Plaintiff City of 
Tacoma's Motion for Partial Summary Judgment and the attachments 
thereto; 

Declaration of Leonard J. Webster in support of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Declaration of Jay P. Derr in support of Plaintiff City of Tacoma's Motion 
for Partial Summary Judgment and the attachments thereto; 

Declaration of Jodi Marshall in support of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Declaration of Richard Settle in SUppOlt of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Declaration of Aaron M. Laing in support of Defendants' Joint Motion for 
StU11mary Judgment and attachments thereto; 

Declaration of James Bourne in support of Defendants' Joint Motion for 
Summary Judgment and attachments thereto; 

Declaration of Dennis Hanberg in support of Defendants' .Ioint Motion for 
Summary Judgment and attachments thereto; 

Plaintiff City of Tacoma's Response to Defendants' Join! Motion for 
Summary Judgment; 

Declaration of Dale Johnson in support of Plaintiff City of Tacoma '$ 

Response to Defendant~' .Joint Motion for Summary Judgment and 
attachments thereto; 

Declaration of Caroline Haynes-Castro in support of Plaintiff City of 
Tacoma's Response to Defendants ' Joint Motion for Summary Judgment, 
and attachments thereto; I 

GordonDerr" 
ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF ' S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED} - 4 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

o. 

p. 

q. 

r. 

s. 

1. 

u. 

v. 

Defendants' Response to Plaintiff City of Tacoma's Motion for Partial 
Summary Judgment; 

Declaration of Paul W. Moomaw in support of Defendants' Response to 
Plaintiff City of Tacoma's Motion for Partial Summary Judgment and 
attachments thereto; 

Plaintiff City of Tacoma's Reply to Defendants' Response to Plaintiff City 
of Tacoma's Motion for Partial Summary Judgment; 

Defendants' Reply to Plaintiff City of Tacoma's Response to Defendants' 
Joint Motion for Summary Judgment; 

Supplemental Declaration of Aaron M. Laing in Support of Defendants' 
Reply to Plaintiff City of Tacoma's Response to Defendants' Joint Motion 
for Summary Judgment and attachments thereto; 

Supplemental Declaration of James Bourne in Support of Defendants' 
Reply to Plaintiff City of Tacoma's Response to Defendants' Joint Motion 
for Summary Judgment and attachments thereto; 

Notice of Errata Pertaining to Plaintiff City of Tacoma's Motion for Partial 
Summary Judgment; and 

Intervenor Plaintiffs Joinder 10 City of Tacoma's Motion for Partial 
Summary Judgment. 

Based upon the argument of counsel, the evidence. presented and the pleadings and 

ftles that comprise the record in this matter, the Court finds: 

a. The ul.1dispute.d factual record establishes that: 

(l) 

(2) 

(3) 

This lawsuit pertains to a Planned Residential Development 
('"PRD") locale.c.l in Tacoma, Washington, commonly referred to as 
North Shore Country Club Estates ("Country Club Estates"). 

Prior to 1978, all property nO\·\1 included in the Country Club 
Estates PRO, including the Golf Course, \-vas owned by the Tacoma 
Land Company ("TLC"). The zoning classification for the property 
was R-2, One-Family Dwelling District, until a re-ZOlle of the I 
property to R-2 PRD in 1981. I 
In 1978, NSGA was operating a golf course on land that it ieased I 
from TLC. On November 20, 1978, TLC and NSGA cniered into a I 
Real Estale Contract in which NSGA agreed to purchase ihe Golf 
Course from TLC. However. at the time. Nu- West Pacific. Inc. 
("Nu-We.sl") and its partnel: Browntield and Associates, fnc. 

GordonDerr. .. 
ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
(PROPOSED] - 5 
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(4) 

(5) 

(6) 

("Brownfield"), acting through a joint venture North Shore 
Associates ("NSA"), already held option purchase rights to 
purchase the Golf Course and adjacent property from TLC. 
Accordingly, NSGA and TLC were not able to carry out the 
contract for sale of the Golf Course to NSGA without the consent 
of Brownfield and Nu-West. 

On May 10, 1979, Defendant NSGA entered into an Agreement 
Concerning North Shore Golf Course dated May 10, 1979, (" 1979 
Agreement"), with Nu-west and Brownfield. This 1979 
Agreement required NSGA to (1) subject the Golf Course to the 
master planning process; (2) restrict the use of the Golf Course for 
such period as required by the City of Tacoma for density and open 
space requirements; and (3) execute all documents so that Nu-West 
may use the property for density and open space and other 
requirements as though it were owned by Nu-West. In return, 
NSGA obtained the option purchase rights to purchase the Golf 
Course from TLC. Upon satisfaction of its obligations under the 
1979 Agreement, the Agreement was to expire and only the 
restrictions on the Golf Course imposed by the City of Tacoma 
under the master planning and development process were to remain. 

On June 21, 1979, North Shore Associates, as applicant, and Nu­
West and NSGA as owners, submitted to Tacoma an application for 
reclassification of the Country Club Estates property, including the 
Golf Course, from R-2 to R-2 PRD. This application included a 
master plan that offered the golf course for designation as open 
space as part of this PRD planning process. In addition to being 
involved as an owner in the application for the PRD 
reclassification, NSGA submitted a separate application to Tacoma 
for establishment of Open Space Current Use Classification for the 
Golf Course pursuant ·to RCW Ch. 84.34. On Febmary 10, 1981, 
the PRD and open space classification applications were considered 
by the Hearing Examiner at a single combined hearing. Evidence I 
considered by the Hearing Examiner included the 1979 Agreement. I 
The Hearing Examiner recommended that the Golf Course should 
be designated as open space as a condition of the PRD approval. I 

The City Cou.ncil PRO decision included the same condition. 

On September 21, 1981, NSGA and duly authorized representatives 
of Tacoma executed the OST A. The OST A unambiguously 
provides that "[t]he lise of [the Golf Course) shall be restricted 
solely to golf course and open space use. No use of suc.h land other 
than as speci fically provided hereunder shall be. authorized or 
allowed \vithout the express consent of Tacoma:' The OSTA I 
further provides that the "agreement shall be effective commencing 
on the date the legislative body receives the signed agreement from 
the Owner and shall remain in effect until such time as nullified by 
Tacoma." 

GordonDerr" 
ORDER GRANTING eN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTJON FOR SUMMARY JUDGMENT 

(PROPOSED1- 6 

20250 Firs.l Aver,uC!. Sui!,; seQ 
Seat,I'!, WA 96121·314G 
{Zoe.} 362 ·95 ~C 



2 

3 

4 

5 

6 

7 

8 

9 

10 

I 1 

12 

13 

14 

15 

16 

17 

21 

22 

23 i 

24 

25 

b. 

c. 

(7) 

(8) 

(9) 

On November 3, 1981, the Tacoma City Council adopted Rezone 
Ordinance No. 22364, which incorporated the conditions 
recommended by the Hearing Examiner. This Rezone Ordinance 
resulted in PRD-2 Zoning of the Golf Course and surrounding 
property. The legal description in this Rezone Ordinance includes 
the Golf Course within the boundaries of the PRD zoning. 

On November 6, 1981, Nu-West and duly authorized 
representatives of Tacoma executed the CZA. The CZA applies to 
certain described property, including the Golf Course. The CZA 
condition 2(tt) provides that "[t]o ensure the integrated 
development of the site, the total development shall be constructed 
and thereafter maintained in a united manner. Such unified 
deVelopment and maintenance shall be in accordance with this 
agreement and the approved Site Plan, irrespective of the sale or 
division of ownership of the site." The legal description of the 
property covered by the CZA includes the Golf Course. The master 
plan and site plans pertaining to the R-2 Planned Residential 
Development show the Golf Course as a golf course. 

NSGA and Investors have submitted applications to Tacoma for 
approval of permits to redevelop the Golf Course from golf course 
and open space use to residential use with 860 residential units. 
The land use process pertaining to those applications is not yet 
complete. 

The restrictions to open space and golf course use placed upon the Golf 
Course in the OSTA and CZA su~iect the Golf Course to an open space 
land use designation. Defendants may seek the City of Tacoma's consent 
to alter or nullify the land use designation set forth in the OSTA and CZA 
to redevelop the Golf Course. NSGA and lnvestors are in no different 
position than any other prope11y owner within the PRO with respect to 
requesting to change the land use designation of and to re-develop real 
property within the Country Club Estates PRD. The City of Tacoma's 
processing of and decision in response to such a request is subject to the 
prov isi'.'lJ1s of the City's PRD reguiations as well as gt~neral land use laws. i 
including the rules of inverse condemnation. The City mllst process 
NSGA's and Investors' pending land use application as though it wouid an 
application from any other property owner within the Country Club Estales 
PRO, that is, consistent with the provisions which are set forth in the 
plaJU1ed residential development ordinance. 

The open space land designations regarding the Golf Course contained in 
the OSTA and CZl\. do not constitute a taking under either the gtate or 
federal constitutions because Nu- West and NSGA jointly offered the Golf 
Course propcl1y as open space necessary to obtain PRD approval of the 
Golf Course and surrounding property. 

GordonDerr .. 
ORDER. GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[pROPOSED] . 7 
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Defendants' takings claim arising out of the 1981 PRD zoning decision is 
barred by the statue of limitations, pursuant to Orion Corporation v. State, 
109 Wn.2d 621, 747 P.2d 1062 (1987). 

To the extent necessary, the OSTA satisfies all elements of the 
requirements for a deed set forth in RCW 64.04.020. . 

The CZA applies to the Golf Course, notwithstanding that Defendant 
NSGA did not sign the document. NSGA and Nu-West were joint 
applicants for the PRD re-zone. NSGA promised to be bound by the 
master planning process in the 1979 Agreement, which provided that Nu­
West may subject the Golf Course property to the master planning process 
as though it were owned by Nu-West. It is undisputed that the 1979 
Agreement was presented by the parties and considered during the PRD 
approval process. Accordingly, the OST A, CZA, and 1979 Agreement 
establish a legal relationship that binds the Golf Course to the land use 
designation set forth in the CZA. 

The Defendants do not have the right to unilateraJly terminate the OSTA. 
The express language of the OSTA provides that the use of the Golf Course 
shall be restricted solely to golf course and open space use unless and until 
the City of Tacoma consents otherwise. Inclusion of this restriction, which 
resulted froln the land use process, in the OST A does not violate RCW Ch. 
84.34 et seq. 

The open space land use designation on the Golf Course property set forth 
in the OST A and CZA does not constitute a property interest held by the 
City of Tacoma in the Golf Course property. 

Based upon the above findings, it is hereby ORDERED, ADJUDGED and 

DECREED that: 

I. Plaintiff City ofl-acoma's Partial Motion for Summary Judgment is GRANTED, 

in pm1, as set forth below. 

2. Judgment shall be entered in nlVor of PlaintiffCity of Tacoma as {ollows: 

a. 
:" .. : :, .; ':'::"'> 

The gol f course/open space land use designation in the OSTA remains 
binding and enforceable by the City of Tacoma, unless and until the City of 
Tacoma approves a different lise of the North Shore Golf Course propelty 
through the applicable land use application process; 

The OSTA cannot be unilaterally terminated by Norrh Shore Golf 
Associates. lncorporated. or its successors or assigns; 

GordonDerr" 
ORDER GRANTING IN PART AND DENYING IN PART 

I PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED] . 8 
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c. 

d. 

e. 

f. 

g. 

The R-2 Planned Residential District (R-2 PRD) rezone of the North Shore 
Golf Course and surrounding property was conditioned upon maintenance 
of the Golf Course as open space. The PRD master plan land use 
designation for the Golf C.ourse is open space; 

The North Shore Concomitant Zoning Agreement (Recording No. 
8111120139) (CZA) implemented the City of Tacoma legislative rezone 
decision and remains binding on North Shore Golf Associates, its 
successors and assigns; 

CZA condition 2(tt) requires development consistent with the approved site 
plan and designates the Golf Course as open space; 

The open space and golf course use restrictions placed upon the Golf 
Course in the OST A and CZA constitute land use designations. 

Defendants may request that the City of Tacoma amend, nullify or alter the 
land use designations set fo~h in the OSTA and CZA through the land use 
process. NSGA and Investors are in no different position than any other 
property owner within the PRD with respect to requesting to change the 
land use designation of and to re-develop real property within the Country 
Club Estates PRD. The City of Tacoma's processing of and decision in 
response to such a request is subject to the provisions of the City'S PRO 
regulations as well as general land use laws, including the rules of inverse 
condemnation. The City must process NSGA's and Investors' pending 
land use application as though it would an application from any other 
property owner within the Country Club Estates PRD, that is, consistent 
with the provisions which are set forth in the planned residential 
deve lopment ordinance. 

J 8 1-;. -- Defendants' Joint Motion for Summary Judgment is GRANTED, as set forth! 

19 
above. to the extent that the iegaJ reiationship between the City of Tacoma and NSGA' 

20 

24 

created by the OST A and CZA is not a real property interest; it is an open space land lLse 

designation on the Golf COUise. Defendants' Joint Motion for Summary Judgment is I 
DENIED in all other respects not inconsistent with the remainder of this Order and the 

separate order regarding Defendants' request for dismissal with prejudice of a!1 of 

Intervenor-Plaintiffs' c.iairns. 

ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAl. MOTION FOR SUMMARY JUDGMENT 
[PROPOSED] - 9 
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4. Defendant NSGA's counterclaim for inverse condemnation based upon the 

conditions imposed upon the Golf Course in 198 I, as set forth in the OSTA and CZA, is 

barred by the statute of.limitations and is dismissed with prejudice. 

5. Defendant NSGA's counterclaim for inverse condemnation arising out of the 

pending land use application is not ripe and is dismissed without prejudice. 

6. Having determine.d that the City of Tacoma does not have a property interest in the 

Golf Course pr<?perty, Plaintiffs claim to quiet title is dismissed with prejudice. Plaintiff 

City of Tacoma will file a Release of Lis Pendens within ten calendar days of entry of this 

order. 

7. Having detennined that the CZA is binding on the Golf Course owners, their 

sllccessors and assigns and upon the Golf Course property, it is unnecessary t6 proceed 

with trial pertaining to Plaintiff City of Tacoma's estoppel chums. TIlOse estoppel claims 

are, therefore, dismissed without prejudice. , ..r- J _. _ .. 
'7,-~ T"'~, 

DONE IN OPEN COURT this'~ __ day of.JaffilaJ?',2009. 

RUSSEll W. HARTMAN 
JUDGE RUSSELL W. HARTMAN 

ORDER GRANTING IN PART AND DENYING IN PART 
PLAiNTIFF'S PARTIAL MOTION FOR. SUMMARY JUDGMENT 
[PROPOSED} - 10 

GordonDerr. .. 
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yp'Derr, WSSA #12620 

Dale N. Johnson, WSBA #26629 
Attorneys for City of Tacoma 
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12 SCHWABE, WILLJAMSON & WYATI, P.C. 
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By: ________ ----~~--__ --
Aaron M. Laing, WSBA #34453 
Matthew Turetsky, WSBA #23611 
Attorneys for PlaintiffNorthshore Investors, LLC 

KARR TU1TLE CAMPBELL, rsc 

By: _______________ _ 

Steven D_ Robinson, WSBA # 12999 
Gary D. Huff, WSBA #6185 
Attorneys for Intervenor-Plaintiffs 

VANDEBERG, JOHNSON & GANDARA, LLP 

22 By: _________ .. _. 

24 
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Mark A. Hood, WSBA #20152 
Attorney for PlainriffHeritage Bank 

ORDER GRANTING PLAINTIFF'S PARTIAL MOTION FOR 
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OFFICE OJ.~ TIlE HEARINGS EXAMINER 

C.ITY. OF. TACOMA 

REPORT, DECISION, AND RECOMMENDATION TO TIlE CITY COUNCIL. 

APPLICANT: Nu West, Incorpot-a.ted FILE NOS.: .. J.20.924, 125.238, 
(Formerly: and 127.L40 
North Shore Associates) 

SUMMARY OF REQUESTS: 

File No. 120.924 - A request for reclassification from "R-2" 
Orie'-Family DW'eiling District to an "R-2 ' PRD" Planned Resf.­
den:tial Development District in are.a generally in the vicinity 
of. Norpoint Way N.E. to the south ~nd west, 49th/51st Street 
N.E. extended on· the north' and 45th Avenue N.~. extended on 
the east. 

File No. 125.238 - A request for Preliminary Plat a~proval for 
DivisIon 12K, North Shore Country Club Estates in area generally 
b'ounded by 45th Avenue N.E. t.a the east, Norpoint Way N.E. to 
the south ~d the North Shore Golf Course to the west and north. 

File No. 127.140 - A request: for Site Plan ·approval. for Division 
(J2A, a 194-10t subdivision 'in area generally bounded by 45th 
Avenue N.E. to the east, Norpoint Way N.E. to the south and the 
North Shore Golf . Course to the west and north. 

SUMMARY OR RECOMMENDATION: 

Hearings Examiner - File No. 120.924 - Recommend approval. 
subject to conditions. 

File No. 125.238 - Recommend approval , 
sUbJect to conditions .. 

File No. 127.140 - Request: is hereby granted, 
SUbject to conditions. 

DEPARTMENTAL REPORT: Received by the Examiner's Office on 
February 3, 1981. 

PUBLIC HEARING: 

After reviewing the Planning Department Report, examining 
available information on file with the application and 
visiting the subj ect property and. surrounding area, the 
Examiner conducted a public hearing on the application on 
Fe?ruary 10, 1981. 

v .- 035 
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sUMMARIi MINUTES HEARING OPZ "' 10-81. (North Shore) 

Robert J. B~cksteln, the City's Alternate Hearings Examiner, 
indicated he had been requested. to pre·side over the hearing, however, 
he noted for the record that he has his own private law practice and 
has had occasion to use The Trilnspo Group as independent traffic · 
consultants, as .well as having had thh group appear before .him on 
otheT matters, as well as the fact that he is acquainted with both Tom 
Fishburne and Patrick Comfort, .a·ttorneys at . law, and at this point 
inquired as to whether there were any objections to him presiding as 
the Hearings Bxaminer. No objections were offered, so Mr. Backstein 

. presided as the Hearings I!xaminer · and the heartng caDenced as follows: 

The hearing co_enced on February la, 1981,· at 9:40 a.m. All 
parties wishing to testify were sworn. 

The following· exhibits were entered into the record throughout the 
hearin:g: . 

. Bxhibit No .• IA - Draft, Supplemental Environmental Impact 
Statement. 

Bxhi bi t No. IB - Pinal lInvironiaental Impact StateiDent. 

Exhi bi t No. ZA 

Bxhibit No. ZB -

Plan. Dept. Report - Reclassification, Site Plan 
and Preliminary Plat (Nos. lZ0.9Z4, lZ7 . 140 & 
US.Z38). 
Plan. Dept. Report - Open: Space Current Use 
classificatio~ (Pile No. lZ8.9) 

. Exhibit No. 3 - NOTtheast Tacoma Plan. 

BichibH No.4- Generalized Land Use Plan (GLUP). 

Bxhi.bi t No. 5 - Generalized Outdoor Recreation G Open Space Plan 
(1978-l990). 

Exhihl t No. 6 Project Location Sketch. 

Exhibit No. 7 - Public Works MeaQrandum of Z-9-81. 

Exhibl t No. 8 - Rendering of Master Plan .• • 

Bxhihi t No.9- Rendering of Phase ZA Drawing •• 

Bxhibit No. 10 - Aerial Photo and Map •• 

exhibit NO. 11 - Annual Report. of Nu-West Group Limited . 

Bxhibit No . lZA 

lZB -

lZC -

Model 9810 - a sketch of proPQsed 
single-family unit.. . 
Model 869 - a sketch. of proposed 
single~family unit.-
Sketch of proposed fourplex.* 

I!xhibit No. 13 - Fiscal.Jmpact Statement arid Resmne of 
Professor· Bruce Mann. 

Exhibit No. 14 - "Resume" of SEA, Incorporated. 

Bxhibit No. 15 - Memorand~ from Metropolitan Park District. 

*All of these exhibits were retained in the custody of SEA 
personnel attending the hearing. 

Subsequent to the hearing, the. following exhibi twas rece i ved: 

I!xhibl t No. 16 - Memorandum of Z-9-al frolll PublicU~ilities, 

, ·r u'-' 036 
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, " 

Mr. Rod Kerslake, Land Use Administrator for theCHY, indicated 
that Mr. Kevin Foley would present the Planning Department. Reports. 
and that latle Mills from the Environmental Division of Planning' 
DepaJ;'tlllent was available to answer ,any, ques,tionsregarding the BIS. ' 
and that there were members of ,the Public WorlesDepartment, , Lynn Price , 

,and Mel Kemper, who were present, as wen as there might be a 
representat~ve, frQm' the Water Division of the Department of Public 
Utili,ties present, inasmuch as an issue will be rais 'ed by the 
applicant concerning one , of the Water Division's conditions. 

, Due too the fact tha,t Mr. Pat Co~fort; attorney at law, was present 
to speale on the Open Space Current Use Classification request (File 
No. 128.9 - Exhibit No. ZB), Mr. levin Poleysuminariud that report 
first, 'indicating that the request WaS to establish an Open Space 
Current. Use Classification for the 18-hole North'shore Golf Course, 
which golf , co'urse is all integral f,eature of , the"concurr,ent, PRD' 
application, 'both froll, a requi red area, densi ty ,and open space 
standpoint. " ' , ' ' 

Mr. Pat. Comfort, attorney at 'law, indicated that: 
, ' 

1. He is the Secretary/Treasurer of No,rth Shore 'Golf Associates, 
'Inc. (hereinafter referred tOo as the '''Corporation''), and Is th'e ' one' 
who submitted the open space applicati,on. ' 

2., 'R~garding thE! background of t 'he golf course,the' co,urse was 
, leased for many years by the resident pro; several years ago the 

resident pro, the greenskeepet and himself formed the Corporation to 
acqui re the property for the golf course, however. th,ey do not have 
any relationship with any other entity or with,the applicant, other 
than they have a contractual rehtionship with them pursuant tqthe 
terms of thjt contract in the' Planning Department Report, (pages 4' and 5 
of Exhibit 2B)~ , ' , 

3. The Co~poration 'h a stock corpor.atioli with 6 'or 7' , 
shareholders, wHh tb~ two primary stoc:lthl)lders' own~ng abo,ut ,71\ 'being, 
the pro and 'groundskeepel', and ~e., himself, only has about 8.1\' 
interest. ' 

4. ' The 'Corporation is cOllllllitted to operate the ' golf course as a 
recreational facility for the public pursuant to ,their purchase ' 
contract, howeve'r, it seelled appropriate , to them that they should 
apply for, the Open Space Current Use Classification because that Is 
what their current use is and they cannot change that under the 
existing contract relationship. Re thinks that aaybe they could have 
gone to the County and asked for reassessment, or protested and because 
of the fact that they are ,bound to act as a golf course and are losing 
money, however, felt it was best to al,lply for the Open Space 

,Cla'ssification.' , 

5. The criteria in the Ordinance and State statute , relating to 
open space is fulfilled by the present use of the golf course and the 
cont.inning use would e'nhance those purposes, and ,there, is no doubt 
that this ",ould , preserve 'thebeaut,y of the ,golf course; with respect 
to a). wben they' fi rst acqui red the golf course'; ,they' constructed' the 
second nine-hole course, which is very bC)~tifuliy done, ' and is ' one of 
the natural resource:s ' they believe should be continued' in the area; 
with' respect to bl. he does not know if they serve the purpose of , 
protecting streams or water supplies; with respect to cJ, they do 
promote conservati on of soils and wetlands , because 'he knows there are 
wet areas on the course and they are keeping tho area in its natural 
state; with respect to d), it will enhance neighboring parks by 
preserving the open space; with respect to e), the most obvious 
purpose is that they do enhance the recreational opportunities for the 
area. including King County; with respect to f), he does not know if 
they preserve a historic si tej and in balance, the general level of 
the citizens of Tacoma are well served by maintaining this as a golf 
course and ,the maintenance of the course .in its current use, and would 
hope that the City, wouid recognize this as an enhancement of the 
generaI welfare of the 'ci tizens and grant the request in order to. 
allow them some tax reli 'ef. ' 

-3-
/ 



Mr. Fishburne asked Mr. Comfort if he had been' made aware of the 
fact that Public Works Department was requesting a 'condition to have 
screening on 33i:'d Stroet {at the 7th Hole} ~n order to protect the . 
pubUc .travelingthereby frolll golf ballsT Mr. Comfort indicated yes. 
Mr. Fishburne requested ·Mr. Comfort todescTibe sOlie illpracticallti'es 
with this· condition. Mr. Comfort indicated that he realizes it is a 
difficult problem when you have'a highway near a hole. and inasmuch as 
he i·s a member of the Fircres't · Golf Course, knows they have a hole 
that is about 5 feet from the green to the highway and more than . 
likely a person here woul4 use. an iron. but they have· used ' trees as 
their screening method; however, No.7 Hole at North Shore is 
different. in that it is about 30' from the edge of the property line 
and it has an elevated te.e which drops 3S' below and then extends out 
and comes out to an elevated green. as well as a person would be 
driving with a wood. so thcnis·no way that a. fence. could be built to 
stop a ball, if a ball went 'into that area • . Mr. Comfort indicated 
further that he felt that what would happen if one had a ball that was 
so errant to °go onto33rd Street. that' the ball would be coming 
straight down at the time it approached the roadway, so there is no 
'way a f.ence would stop a ball of that nature. . 

The Bxamirter ' asked if' -the' public could use the golt' course? . Mr. 
Comfort indicated. yes· and it would remain as such. 

Mr; Lynn Price frolll Public Works Department, indicted that their 
original request for screening adjacent to Norpoint Way between' the 
golf course and the stre~t was based on protection to the public, and 
what they are looking at would be some type of screening tight at th'e 
tee area. because the future roadway will be close to the tee;' they 
will acquire sOllie addi tional right-of-way from the golf course. so the 
roadway would be 15' closer than it is now to the golf course; and 
possibly sOllie low screening maY9E1 10' in heignt, at the fairway level, 
might be done. (Mr. Comfort i.ndicated that if a ball was so errant 
off the tee it would go onto the roadway, the ball wouldn' t reach the 
roadway and you would have . had to "heel" it. as you are faCing 45 0 

fr01ll that area, and you would.have. the same identical analysis for a 
shOt on the plateau headin·g .towards the green you would have to be 
going' 45 0 away. that the problem cOlles with the high--shot .• however. 
he would concede . that if there ' is a concern. that t·he club would be 
liable, he would be the first to have screening in for protection.) 

Mr. ·Fishburne asked Mr. Comf·ort how many years had he been playing 
golf? Mr. Comfort indicatedsi.nce 1950. 

Mr. Price suggqsted that Public Works could review this matter in 
Dlorede·tail wi.th Mro Comfort. 

Mr. Price indicated th~y would be submitting a supplemental 
memorandum to their one dated January Z6, 1981, that is in the 
Planning Department Report · (Exhibi t No. 2A). which revised memorandum 
has some requirements fOr right-of-way adjacent to Norpoint Way that 
is adjacent to No. 7 Hole; that since the North Shore Associates are 
not owners of the golf course. they would lIke to see about getting 
the right-of-way dedica·ted 8'S street r.ight.-of-way as part of the Open 
Space Classificati on. (Mr. ·eomort· indicated he waSl1' t sure that 
should be part of the Open Space Classification, however. he can 
advise that the owners of the' property around them will have their 
cooperation in meeting any of the requisites, too. and he feels it' 
wouldn't interfere with their tee.) . 

Tbere was no further discussion on the Open Space Classification 
request. 

Mr .. Kevin F·oley sUIDIDarized the Planning Department Report wi th 
respect to the reclassification, site plan and preliminary plat 
requests as follows: 

L The 'proposed project, to be known as North Shore Country Club 
Estates (hereinafter referred to as "NoTth Shore") Divisions 2, 3 and 
4. consiSts of constructing approxillately 532 single-fmily dwellings, 
57 duplexes (114 units) and 838 condominiUIII Wlits o.n · a 338.41 acre 
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tract of land, for a total of 1,484 units. The project also inCludes 
a completed 111.70 acre IS-hole golf course, as well as water, sewer 
and storm drainage systems. rormal approval is being sought for 
Division 2A, a 194-lot subdivision, at this time. -

_ 2 • . When fully develop.ed, the single-family areas would -have a 
density-of approximately 4.Q units per acre and- the condominium 
development would have a density of approximately 12.69 units per 
acre, exclusive of the land area dev.oted to public streets. 

:5. Plann-ing notes the major areas of concern are land use, 
traffic, schools, parks and recreation, and -water sup.p,lY (for full 
explanation of these concerns, refer to pages 56 thru 58 of the 
Planning Department Report). 

4. The property is a low intensity residential -area. 

S. Between 560 to 806 school age children anticipated when the 
- project is completed. 

6. The vast majority of the open space recreatio-nal development 
will occur within the condominium develop1llent (Divison No.3). The 
Planning Department is recommending that the -~pplicant pay $25.00 per 
lot open space- assessement viaOTdinance- No. 21772, arid in addition, 
also request payment of $25.00 per unit assessment b~ -collected for 
the -condominium development (DLYis"ion No. :5), and that the funds be 
specifically earmarked for further development of the two adjac!!nt 
City-owned facilities. 

7. The -Planning Department feels .that the project is -consistent 
with existing plans. 

MT. Mel Kemper from the Publ i c Works Department submi tted -thei r 
memorandtDI of February 9, 1981, Lnto the record as Bxhibit -No. 7, and 
stated that when they had submi tted thei.r original memorandum, there -
were some disagreements between the applicant and Public Works, but 
since that time they feel they are now in substantial agreement on the 
requirements. They have submitted general requirements and feel that 

. it should be left up to Public Works for the specific details. 

Mr. Alan Medak of the Publi-~-Utilities Department, !fater DiVision, 
indica-ted he had nothing further to add. 

The Bxaminer indicated to Mr. Pis-hburne that he noted that a lot 
o_f the information was in the Bnvironmental Impact_ Statements as well 
as. a lot of the detail information was contained in the- Planning 
Department Report, -therefore, he believed that the witnesses could 
bTi efly 5U111111arize their p.osi tion. 

Representing the applicant was: 

Mr. Tom Pishburne 
Attorney at Law 
2200 One Washington Plaza 
Tacoma, If A 9840Z 

Mr. Pishburne questioned Mr. Poley as to his qualifications as a 
Planner, his length of time with the City, and whether the proposal 
met or exceeded the policy requirements of the PRD Ordinance. Mr. 
Foley indicated he has been with the Planning Department for over 5 
years and that the project was consistent, and further, that the 
condi tions have changed to meet the Parkridge test. 

Mr. Fishburne indicated to Mr. Kemper that with regards to the 
right-of-way, it was his understanding that Public Works has agreed 
that in the event off-stTeetright-of-way needs to be acquired but­
cannot be by the applicant that the Cl ty would make its power Of 
eminent domain available where necessary? Mr. Kemper indicated yes. 
Mr. Fishburne informed the Bxamirier that the language_ di-dn' t need to 
be changed but felt that some formal recognition needed- to be made. 
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. Mr.~ Fishburn~asked Mr. Kemper if they had identified ·the 
right-of.-way adjacent to the gO.lf course section that: will be 
requirer;l? . Mr. Kemper indicated pr.etty close, that· the stiip va'ries, 
but the majority was about 16 I, and showed on Exhibit No. 8 wbere the 
right-of-waY ' would ' be taken from. 

Mr. Fishburne asked Mr . . Medak of the Public Utilities Department 
if they had performed any studies by which they could detel"llline what 
si~e mains are required just to serve this de.velopmimt? Mr. Medak 
indicated not specific to 'Nortb Shore,but the area in general. Mr. 
Fishburne asked him if he could say, as an engin!,er., that 16" as 
opposed to 12" would be required to serve the needs of North Shore? 
Mr. Medak indIcated it would depend upon the type of structures in the 
condominium area. Mr .• Fishburne asked if he had any study data based. 
on what he said that could tell whether they needed ·16" . or 12" or Z4" 
that 15 described in their lIemorandum? Mr. Medak indicated no study 
requi ring 16", the 16" comes about as .a resul t of its being requited 
to perform a portion of .their distribution and network and falls 
within a plat, and they have made it a policy·. where the developer will 
be 'financially responsible for up to a 16" main.. Mr. Fishburne asked 
even When it is proven that a 8" would be appropriate? Mr. Medak 
indicated yes • 

. The Bxaminer asked Mr. Hedak if there was a wTitten pollcy on this 
matter? . Mr • Medak indicated' no'. The Bxaminer asked . if they imposed 
this policy with each sub-division? Mr. Medak indicated.·that if a 16" 
15" .required in the vicinity, it would be required for the plat, and if 
large enough Mains existed, they would just get by with what it took 

. to meet their needs of that specific deVelopment • 

. Mr.' Fishburne asked if Hr. Medak was faailiar with Rainier Pacific 
plat . which is east of Public Utilities well site? Mr. Hedak indicated 
yes. Mr. Fishburne asked' if they required that they pay for a 16" 
main line? Mr. Medak in~icated they were working with them trying to 
get an easement and in exchange' for the easement they have agreed to 
put 16" through their entire plat between their exi.sting 16" line and 
King County to Hoyt line. They will build additional 16" at their 
expense to get the'proper route near the north line of this 
development. Mr. Fishburne indicated that North Shore was granting 
Public Utilities easements, and that norllalconditions require a IS' 
easement. Mr. Medak stated that the main is critical to the whole 
area and if it does not go in, they will have problems serving the 
a.rea. Mr. Fishburne asked Mr. Medak if other· ones were critical? Mr. 
Medak indicated that if they had one now they would be in better 
shape; the east/west line is 1II0re important than the nor'th/south line 
now: and for ultimate development, they need all 16" sizing to come 
together. 

Mr. Fishburne indicated that the Planni.ng Department repQrt is 
comprehensive and does. not need to be repeated and they would try to 
cover the high p'oints of the prc:iposeddevelop1Bent: that the applicant 
and owner is now Nu-West not North Shore Associates:' Nu-West has no 
ownership interest 'in the golf course but does have certain contract . 
rights; he submitted into the record Exhibits 8 thru 14: regarding the 
conditions, Mr. COllfort explained the diffLculty with the proposed 
screening condition, however, they do not obj~ct to fencing the .tee 
area although there is sOllie doubt as to whether it would d.o any good, 
and they will present testimony regarding the 16" line and will show 
that it .is 4" over what they need; there . is quite Ii bit of traffic 
data available; and they will have various witnesses testify. 

Speaking in support was: . 

Mr. Del Roper, Landscape Architect 
SEA, Inc. 
33811 9th Avenue .S. 
Federal Way, WA 98003 

Mr. Roper related his qualifications and indicated t~at they have 
done numerous 'proj ects of sillilar seal e, incl uding the Gold Creek 
project in Tacoma; the plan for North Shore has been prepared with all 
of the Plans and City Ordinances: he quoted the intent of the PRO 
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Ordinance; he noted the changes in the ·area · since 1953, La •• 
establishment of the PRD DiStrict, the new library and fire station 
facilities; a 6-1/2 acre park site partially developed; a plan tor a 
3.5 lIIil~ion gallon water storage facility, iaprovements in tbe transit 
service, establishment of the Northeast Tacoma Plan and the City's 
Land Use Management Plan; the plan for· ·this .development began late in 
1977 and it .coincided .with development of the Northeast TacORa Plan; . 
they have tried to be as cooperative as possible to make their views · 
known to the citizens; the proposed development and the aajorlty area 
of Northeast Tacolla is in the low intensity 'area; pax:t of their area 
seeiDs quite suitable for · multi-family development; he showed on 
Bxhibit 8 the surrounding developmouts; they .had originally proposed a 
co_ercial enterprise, ·however, Nu-West asked thelll to ·detel1line . 
whether their proposed site or the one proposed by Harbor Ridge . 
Estates would be best for a shopping center. and they concluded that 
the site selected by Harbor Ridge Bstates was best, therefore. they 
dropped that proposal; they feel that recreational uses in the area 
could satisfy a popUlation of 13,000 and the subject North Shore . plat 
has a sig~Ificant amount of recreational potential abutting their 
project; Division No. 1 is single-family; the land use and e1C111ents 
dictated sOlIe of their . design decisions. as the center is dominated by 
the 18-1101e golf course and they are offering significant views into 
tho golf course; they can buffer internal· and external: steep. slopes 
have been retained in th.e open space; the s~ te is heavily vegetated 
and. the sue occurs in Division·4 in the northeast · corner; in the 
lilul ti - flllllily area tberels 110re thicker vegetation for buffering: iil 

. the mUlti-E.amily: area they have seven (7) children play areas and a 
1.2 Ulile exercis.e course, however, the .. single-fllllily children will 
also. be able to use tile recreat-ional · facilities; they are proposing 
some major illlprov8lllents to the streets in the area which will beneft t 
the total area; the future east/west arterial known as 51st Street was 
originally proposed to go through the center of their ·property: they· 

.. began to do a seri es of a1 ternate studies · and · were fairly successful 
to define a corridor; regarding phasi.ng. 011 the east they will develop 
the (Oing1e- family Phase I with 194 single- fallily uni ts • . the next pbase 
to have a portion of aulti-faJllily, the tJiird phase WOUld. piCk up the 
rest of the single-fallily ~nd . duplex units in the north. and the last 
phase will be the single-family and duplex area immed-iately abutting 
the shopping center. and the. first pha!,e should· begin in. 1981 and will 
occur in 5.pbases and take about S· year.s to. complete; and Exhibit No. 
B is the overall master plan for ·the development·. 

Speaking in support was: 

Mr. Joe Armis, indicated that he is· the Vice President and General 
Manager of the Land Division of the Pacific Northwest Region of 
NU-West: he has been involved in land development activities for 23 
years, the last 14 in the State of Wasbington; he participated in the 
three major golf cour.se comMunities, I.e., Oakbrook. Twin Laltes and 
Fai rwood in Renton; he is a registered land surveyor; he gave the 
background of the Nu-West corporation, indicating that the parent 
company is Nu-West Group Ltd • . , which is headqua~tered in Canada. and 
there are two operating diVisions, one in Canada and one in the United 
States. and in 1979 the Canada operation built and sold 4,021 units, 
and the U.S. one headquartered in Phoenix in 1979 built and sold 1.738 
uni ts; in 1977, Nu-\fest Inc. purchased Un Hed· HOllIes, iri 1978 it 
purchased American PaCific wi th both of thea beinr merged into. Pacific 
Northwest region; Nu-West first became involved w th NQrthShore in 
Decelllber of 1977 when they joint ventured with Brownfield and 
Associates to form North Shore Associates with the thought of building 
the North · Shore Golf C1u~ Country Club Estates. but . in 1979 Nu-West 
bought out Brownfield, therefore, they are the surviving developer; 

. the .plan for Nor·th Shore has been an ongoing. thing for three years and 
the 5i-te plan i 5 a unique layout to lIeet the topo and envi rOnDlen t; all 

. their development is designed with the final product in aind; there 
will be covenants; all multi-family units will be owned in fee as 
condos or townhouses at about $50,000 to $80.000, with the higher 
priced units being closer to the golf course with better views; the 
single~family units will be between $75,000 to $1S0.000 with the 
higher priced ones being the . lots that back onto the golf course; 
N.u-West has recently built the units shown on Exhibit .12 (pictures of 
single-family units and a fourplex unit in Auburn) and .this is what 
they envision the subject project to be like. 
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,Mr. Armis continuing: 

Their best estimate for. construction phasing is that 1f this 
request is approved., in the second half of 1981 they plan to start the 
plat improvements for Division 2A which is 194 lots, and will start on 
the first 100 lots, in thc first half of 1982 and will either build or 
sell them to ather builders, in the second half of 1982 they will 
start construction for the remaining 94 lots and also start' 
construction for the 557 condos in the interior, stage 3; they expect 
the first owners at the'end of 1982 for the single-family units; in 
the first half of 1983 tbeywould finish the relaaining lots in 
Dlvision ZA and finish the 557 condos which will last Z to 3 years, 
depending on market conditions; in the second half of 1983 they would 
start on the plat for the remaining 117 lots in Division Z and in the 
first half of 1984 finish that; in the second half of 1984 they would 
star,t construction for ' half of number 4 in the northwest portion of 
the site -- 135 l.ots; in the first half of 1985 they would finish t~at 

'construction and also start construction of the plan for the 153 
condos along 45th: Avenue (th-e northeast portion of. the project); in 
the ,second' half of 1985, they would start construction for the second 
half of Division 4 • .: 140 lots, also, finish construction of the 153 
condos; i-n the first half ,of 1986 they would · finish construction of 
the second half of Division ,4 and also start construction of the U8 
condos on Sht; in the second half of 1986 they would finish that . 
construction; they expect the building prograll to, continue into 1988 
befoTe all the inventory would be used up, however, thi,s Is based on 
the assUDlption that market condi tions will improve. 

In sUJIIlIIary, he indicated that they believe the proposed si.te plan 
complies with the Northeast Tacoma Plan and its goals and policies. 

Testifying in support was: 

Mr. Robert Scholes indicated that he is the Vice President and 
Manager of SBA, Inc., he is qualified as a professional engineer in 
five states, including Washington; the City has ,acquired property on 
Indian Hill for installation of a water storage reservoir; looking at 
the require1llcnts for this de,velopment, they feel that a 12" line would 
more thim. adequately supply the 'kinds of fire flow they need, not the 
16" as Is being required by the Water Division, which appears to be 
cominJ from an unwritten policy; they have no objections to paying 
what 1S fair, but to penalize this development by increasing expenses 
for the ,benefit of others, puts his client in a bad position, and 
there is no equi ty for it. 

Testifying in support was Profes,sor Bruce Mann who indicated that: 

He had prepared the economic analysis for the proposed development 
(see Exhibit No. 13 which also has his resume attached) which is much 
like a report he suhmi t ,ted on behalf of the Gold Creek develoPlDent, 
but thore is a change in the last part; they a'~ticipate that the total 
not additional revenue the City will realize annually from this . 
development will be in excess of $368,000, the total private sector 
benefits to Pierce County would be in excess of $64,000,000 during 
construction and following that, they antlqipate a yearly amount of 
$3,000,000 to be generated for . the life of the project. 

The last part of the report, starting at page 18. Is a new part 
enti tIed "Non-quantifiable Imp'acts" wherein they address general 
issues of ,a project of this size. i.e., two substantive ways in which 
the ,project will impact the overall area's supply of housing, ' one from 
the form of developllent and one relates to the increase in' the housing 
stocK, and as the housing supply in the area is increased, it has an 
impact on houses throughout tho area, because .when a new house is 
built, it affects a lot of people ( the fIltering or chain of moves 
effect) wh.ith means that one new house generates an average of 3 
additional housing opportunities for people or 3 famiUes will move 
for each new house developed. 
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Professor Mann continuing: 

They feel the devel'opment will generate ne.w spending and 
emploYlllent opportunities in the downtown area, and it wiP generate a 
homogeneous and stable neighborhood in a near downtown area which is 
important to' a' city that ,is trying to attract and lIaintain new 
emplor-ent opportunities. 

One effect they didn!t deal directly with 11). the report is capital 
improvements. but the project w,illprovide dIrect capital improvements 
on site ,and offsite, and also ' it will indirectly provide for in excess 
of $10,000.000 of addi tional bO,nding capaci ti es. 

Their c;;onclusion is ,that the project will bring a positive net 
revenue annually in excess of $300.000 to the City, it will provide a 
large positive impact on the local ar'ea, and the project is consistent 
wi th the e,ci>nomic plans for the City. 

't a ' requirement. that acceptable; 
Ordinance 40esn' t provide for" ng of funds", but they 

per 

thoy should be for this area; he had a call from Dr. Davidson 'on 
behalf of the Not'- Point Bo()sters indicaUng there was a move to get 
the funds to approve Mee,ker Junior H.lgh, so for that reason he doesn't 
want the money limited to that indicated in the staff r.eport; they 
agree with the condi Hons listed in Bxhii t No. 7 wi ththe exception of 
the golf course fence; :Phase ZA meets all applic'abte standards and ' 
urges, that It be app,roved, subfect to condi tions;, the difference in 
costs ,between a 16" line an!! a 12" line is, $23.500; and no objections 
to the Par'k Distrl'ct' slIellorandUII (Bxhiblt No; IS)~ " 

The Bxallliner indicated }le was somewhat concerned about the 'fact' 
t the applicant proposed to utilize the golf course for open space,. 

wasn't owned by the' applicant. , 'Mr. Fishburne indicated that the 
cant executed an'agreement with North Shore Golf ASSOCiates, Inc. 
of Bxhibi t No. '2B)' which states that the applicant may use the 

per~y as though it were owned by the applicant; Exhibit No.8 (the 
ter Plan) encompasses tlie golf course property a,nd the condi tions 

ed on the Master Plan trigger the language of Paragraph 2 of' the 
ent and that contract will bind 1 t. so it is the contract 

wi th normal conditions to the Master Plan ' that makes the 
co~e together. 

The Bxaminer asked what happened if after awhile the owners of the 
lfco'urse decided they wanted to sell it for single-family 
velopmenU' Mr. Fishburn'e indicated that if this PRD followed the 

course of approval. then the, golf COUl"se would be zoned "R-2 
along with the area. which lIIeans that in order to develop ~t, 
would have to have at least preliminary plat approval and also 

ve to have an aniendment to the preliminilry plat,as well as the fact 
he Master Plan is specific. 

The Bxaminer asked if the golf course people had signed the 
request? Mr. Fishburne indicated they had .. ini ti ated it. 

The Bxaminer asked if after the project is developed with all 
amenities and the homes are sold, and then the golf course people say 
they are going out. did the applicant have the right or option to come 
in and take it over and is that in the Agreement? Mr. Fishburne 
indicated they didn't have that tie. 

The Examiner indicated that he is concerned that over the fact 
that there are, two separate ownerships and the appl.icant is ilsing the 

course as part of its open space area, therefore, he is asking if 
applicant is closely tied up to make sure it didn't change? Mr. 

ishburne indicated he could not guarantee t~e economic operation of 
he golf course, but he felt comfortable that land sufficient in site 
or a , golf tour~e is dear and difficult to find and be feels that if 
hey have to close the golf. course, it will be passive , open space 

less somebody seeks approval to build on it. 

No opposi tion was presented. The hearing concluded at 12:17 p.m. 
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·'') . FINDINGS, . CONCLUSIONS· , DECISION. AND RECOMMENDATIONS: 

FINDINGS: 

1. Based upon the evidence presented, it appears that the 
environmental evaluation of the Planning Department is adeqUate. 

2. · The Department of Planning Report, to· the extent that 
it sets fM'th the issues, general-findings of fact, applicable 
policies and proviSions and departmental recommendatiqns in this 
matter, .is hereby entered as Exhibit No. 2A and is incorporated 
in this report by reference as if set forth in full herein. 

3. This matter was heard in conjunction with the request 
for approval of File ' No.128.9, and that decision is made a part 
of thi'S file. 

4~ Mr. Kevin Foley. representing the Planning Department, 
appeared and indicated that the proposed project, to be known as 
Nor·th Shore Country Club Estates, consists of approximately 5.32 . 
single-fam1.ly !iwellings, 57 duplexes (114 units.). and 838 condo­
minium units on a 338.41 acre tract of land for a total of· 1,484 
uni"ts. The project also is to include a completed, and new operat­
ing. 111. 70 .. , acre. l~'7hol~. golf c.01,l.1'8.e as. well. as. water, s.ewer, -
.and s torin drainage sys teraS • 

He stated that the overall density o~ the project is 
4.38 dwelling units per acre with 6.5 dwelling units per acre in 
the residential area. 

He referred to the Planning Department Report and 
their lPla'lysis set forth therein and concluded by recommending 
approval of all three requests, subject to various ·conditions. 

5. · Mr. Mel Kemper, representing the Publi'cWorks Department. 
submitted Exhib~t No. 7 and stated that this is to be substituted 
for the previous memorandum from the Department, si~ce what they 
have listed, in ,this letter allows more flexibility for modifica- _ 
tions in the future. 

6. Mr. Alan Medak. of the Public Utilities Department, 
appeared and ,stated that they would require a 16-inchwater main 
on the . projece. 

This was confirmed by a memorandum received subsequent 
to the public hearing and made a part of the file as Exhibit No. 16. 

7. Mr . Tom Fishburne, an· attorney representing the, applicant, 
appeared and asked q'~estions of Mr·, . Foley wno indicated that the 
present proposal meets the cesign criteri~ of the PRD Ordinance. 

Mr. Fishburne asked questions of Mr. Medak who indicated 
tha.t the 16-inch water main requirement is a policy that is used 
for some areas; however, it is not written nor is it based upon 
what the plat actually needs. 

8. Mr. Fishburne proceeded further and stated that they will 
only cover the high points in the request since all of the items 
are. part of the record . 

He indicated that they accepted the report; however, 
with regard to the condieions, they have no objection to the screen­
ing requirement near the tee, but felt that it would not serve any 
purpose to place a fence all along the road. 

He stated also that they felt that only a l2-inch water 
main is necessary and not a l6-inch main. 
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9. Mr·. Del Roper. a .Landscape Architect of SEA, Inc .• 
appeared·and submitted the l~dscaping plan. 

. He stated that there will be a new library site. Fire 
Department site. and park site nearby. and that there will be 
new· water service to the area as well as new transit service. 

He stated that since the proposal was first started in 
1977. there have been new land use plans· adopted for this area. 
which is a low-intensity area. and· that this proposal fallswith~n 
those land use limitations. 

He stated that to the east of this property are single­
family subdivisions. and to the north is a single-family develop­
ment and Harbor Ridge. which will have single-family units, 
multi-family. and a shopping center. 

He indicated that on the n~rthwest ·is. an undeveloped 
park site of 6~ acres and to the south of this proposal is a . 
40-.acre school district site. 

He· stat.ed that the project is laid· out in order to take 
advantage of the··topography of the site and the views of the golf 
course. 

Re. indicated that the site is heavily vegetated . with 
madrona in the single-family area and Douglas .fir in the multi­
family area. 

He stated that they will be adding. major·improvements to 
the existing road systems as well. 

By way of phasing. ·he stated that in the first phase there 
will be 194 single-family units, in the second phase part of it will 
b~ multi ... fam1.ly.. in the third phase pax:t of it will be single-family 
and duplex. and the fourth phase will be single-family' and duplex 
adjacent to the shopping center to the north. 

Ra state·d that they are asking f01;·· an overall master plan 
ap.proval concept at this time with specific site plan approval of 
the 194 single-family units. 

10. Mr. Joe Armis. representing the applicant. appeared and 
stated that he has been involved in land development in Washington 
£01: the last 14 years, including the development of Oakbrook. 

He stated ·that they are developer builders. and the first 
units are designed with this in mind. 

He stated that all multi-family units will be awned in fee 
with prices of about $50.000 to $80,000. and that the homes will 
r~ge in value fr~m $75.000 to $150,000, the highest prices being 
for those units on the golf course. 

He stated that they plan to sta~t the . plat improvements 
in the second half of 198b. and that they ~ll either build them­
selves or sell to other builders. 

He s·tated that the owners will be going into living units 
at the end of 1982 and that the proposal will develop over a period 
of 6 years, and it won't be until 1988 before all the inven·tory 
is used up. . 

11. Mr. Robert Scholes appeared and stated that a 12-inch 
water line will supply all the requirements of the development, 
and the necessity for a 16-inch line is a general and written 
policy which would benefit others and not the applicant. Rather, 
it would cost the applicant an additional· $23,500. 

12. Mr. Bruce Mann appeared and stated that. after deducting 
all costs versus the income received to the City, the City will 
still net $36.8.000.···--_·- -_. 
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,Be stated that the proposal wi li" provide $64,000,000 
during :construction to the Ipcal economy with $3,000,000 per 
year' for the Ufe of the project. ' , 

He stated that the project will help to moderate hou'se 
prices in the area by 2% percent. 

'He indicated that the project will generate new shopping 
and employment activities for Downtown Tacoma, and that it, will 
also generate the homogeneous and stable neighborhood near the 

'down,town area'. 

, Be concluded by stating that the project will indirectly 
provide for addi donal bonding capacity for the City of $10,000, 000. 

13. Mr. Tom Fishburne stated that they have' agreed to condi­
tions 't'ecommended by the staff with the exclusions heretofore , 
noted regarding the fence and the water main. 

However, he stated that they would like the fees collected 
here to be used to the No't'theast Tacoma area, and this use should 
be flexible. 

, He rei,teratedthat the plan conforms with all the goals 
and policies of the Land Use Ordinance. 

14. 'Mr. Foley stated that they have no problem with their 
marking the money for the Northeast Tacoma area. 

15. .No one further spoke on the request and no one appeared 
in opposit-ion to the request., 

CONCLUSIONS: 

1. It is the conclusion' of the Examiner that the request for 
development of the North Shore Country Club Estates, as submitted, 
~s a very attractive request for the use and development of this 
portion of Northeast Tacoma. The request itself has been designed 
in such a manner as to provide a reasonable and ,beneficial use of 
the land which would proVide e variety of living units fo't' other 
member!! of the public who desire to reside in this part of the 
City of Tacoma .. 

In addition, these uses would benefit not only the economy, 
but would serve to bolster the downtown portion of the City of 
Tacoma through the more intensive residential use, while at the 
same time providing convenient access for shopping for those shop­
ping areas which now ,exist both in the City of Tacoma and in the 
·Federal Way area. 

2. The Examiner has reviewed in detail the Planning Department 
analysis as set forth on pages S6 through 63 of the Planning Depart­
ment Report, Exhibit No·. lA, and this analysis is hereby adopted by 
the Examiner and made a part : of this decision as if set forth in 
full herein in ocder to avoid needless repetition . 

. 3. Questions were r.atsed as to the necessity of a L6-inch VB. 
s 12-inch water main . In this regard, no evidence was submitted by 
the City Utilities Department to justify their requirement for the 
16-inch water main based lipan, the size or nature of the proj ect or 
based upon the necessity. of this main.. In this regard and in the 
absence of suCh evidence, the imposition of the 16-inch water main 
would be an unre·asonable requirement if not in some· way related 
to the use of the property by the applicant. 

t 

A. In accordance with O't'dinance No. 21772, a fee of 
$25.00 per lot or $4,850.00 (Division 2A} shall 
be paid in lieu of a requirement for dedication 
or reservation of open space or park areas within 
the subdivision. These funds shall be deposited 
prior to recording of the final plat and shall be 
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DECISION: 

specifically' earmarked for expendit~e on 
either the City-owned lO-acre parcel in the 
vicinity of 51st Street N.E . and Nassau 
Avenue or at Alderwood Park, vicinity of 
Norpoint Way. N.E. and 33rd Street N.E. 

B. The· applicant shail be assessed a fee of 
$25 .• 00 per condominiUlll unit (Division ·3) 
for further multi-purpose park facility 
development at the two locations mentioned 
above. Special earmarking of these funds 
shall also occur as reco'l!llXlended above. 

C. The applicant shall comply with all mitigating 
measures identified in the Northshore Environ­

.. menual Impact Statel1)ent (See ATTACHMENT NO.1). 

·D. The applicant shall comply with all of the. 
conditions of the Public Works and Public . 
Utilities Dep.srtments contained on ATTACHMENT 
NOS. 2 and 3, respectively, with the · exception 
of the following: 

1. The fence required to be placed on' .' 
the golf course shall only ·be. placed 
close to the tee. The. exact distance 
shall be determine~ by the applicant 
in consultation with the City depart­
ment involved. 

2. Unless the City Ut11itie1l Department 
can show legal justification' for the· 
imposition of the l6-inch water main, 
the applicant shall only be required' 
to construct the water main which will 
be sufficient to serve. this property 
8S well as that reason required. to 
serve adj acent sreas in the fucure. 

E. licant shall sub~it a legal agreement, which 
upon' all parties and whiCh may be en-

by the. City .of .Tacoma •. It should provide 
the property in question will maintain and al­
have the use of the adjacent golf course for 

space and density requi.-rement which has 
lied upon by the applicant in securing ap­
of this request. In this regard, the agree-

attached to File No. 128.9 may be used in con­
t (See ATTACHMENT NO.4). However, the Examiner 
ieves that there must be more certainty provided 
insure the gO'lf course use, which was relied upon 

the density for this request. is clearly 
to the applicant's proposed use in perpetuity. 

FileNo. 127.140 - The requested Site Plan is hereby granted. 
SUbject to conditions. 

RECOMMENDATIONS : 

'File No . 120.924 - The requested reclassification should be 
approved, subject to conditions . 

File No. 125.238 - The requested Preliminary Plat should be 
approved, subject to conditions . 

ORDERED this 2nd day of March, 1981. 
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TRANSMITTED this~day of March, 1981, ,via certified mail to: 

Mr. Thomas Fi'shburne, Attorney at Law, 2200 One Washington 
Plaza, Tacoma, WA 98402 

~SMITTEO this~day of l{arch, 1981, to the following: 

Mr. Pat Comfort, Attorney at Law, 1031 Crestwood Lane, 
Fircrest, WA 98466 

Mr. Del."Roper, Landscape Architect, SEA, Inc.', 33811 - 9th 
Avenue South, Federal Way, WA 98003 

Nu-West Pacific Inc. and North Shore Golf Associates, " 
P.O. Box 3047, Federal Way, WA 98003, ATTN: Joe Armis 

North Shore Golf Associates, Inc., 161l Browns Point Blvd., 
Tacoma, WA 98422 

Lyman Ketcham, 8717 McKinley, Tacoma, WA 98445 
Ed Wise, 1810 - 58th St. N.E., Tacoma, WA 98422 
Jerry Robinson, 5411 Byada Blvd. N.E., Tacoma, WA 98422 
Joan Searls, 2026 Browns Point Blvd. N.E., Tacoma, WA 98422 
Kurt Veeder. 4405 - 33rd St. N.E., Tacoma, WA 98422 
Planning Department, City of Tacoma 
City Clerk, City 'of Tacoma 
Public' Works Department, City of Tacoma 

Buildings Division 
Program Development Division 
Construction Division 

, Traffic Engine~ring Division 
Public ' Utilities Department, City or Tacoma 
Fire Department, City of Tacoma 

NOTICE 

Pursuant to the Official Code of the City of Tacoma, Sections 
13.03.120, 13 . 03.130 and 13 . 06.485, a , request fOT RECONSIDERATION . 
or, alternatively, a request for APPEAL to the City Council of the 
Examiner's decision or recommendation in this matter must be filed 
in writing on or before March 16, 1981 
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OFFICE OF THE HEARING EXAMINER 

CITY OF TACOMA 

FINDINGS, CONCLUSIONS, RECOMMENDATION AND DECISIO 

APPLICANTS: Northshore Investors LLC 

PROJECT: The Point at Northshore 

LOCATION: Northshore Golf Course located at 4101 Northsh 
1611 Browns Point Boulevard NE. The project 
"R-2 PRD" One-Family Dwelling and PI ed R 
District. 

SUMMARY OF REQUESTS: 

File No. REZ2007-40000089068: ion - a request to modify 
~~ItI~~ site in connection with Northshore 

Northshore Golf Course sit 
the southerly portion of t 

\ 

. ch occurred in 1981 and established the PRD 

o. ~ 2007-40000089065: VarianceslReductions - a request for variances to 
equirements, reductions to minimum lot area and minimum lot standards 

os: WET 2007-40000105839 and WET2007-40000105876: Wetland/Stream 
Assessm nts, and Wetland/Stream Exceptions - identification of regulated systems on the golf 
course and request for exemption of such systems from a Wetland Development Permit; request 
for interrupted buffers on two Category IV wetlands. 
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PUBLIC HEARING: 

After reviewing the Staff Report of the Department of Public Works, the Hearing Examiner Pro 
Tempore conducted a public hearing on the applications. Hearing sessions were held on four 
days - October 12, 13, 15 and 16,2009. The record was held open for response by the City to 
conditions proposed by the applicants. The record closed on October 23,2009. 

Two hundred, seventy-six (276) exhibits were admitted. Six of these exhibits are vol· 
containing several hundred public comment letters. 

At the hearing Aaron M. Laing and Thomas Bjorgen, Attorneys at Law, repr 
applicants. The City was represented by Jay Derr, Attorney at Law. Save 
represented by Gary Huff, Attorney at Law. Thirty-four (34) persons 
testimony. 

RECOMMENDATION: 

File No. REZ2007-40000089068: =="'-=r-=~== 
denied. 

DECISIONS: 

File No. SIT2007-4000008906 • A roval - The Site Plan approval is denied, 
R one Modification recommendation . 

. ~eb~~~~~hlm~in~ary~~P~IMat - The Preliminary Plat is denied, 
effective on the date the Cia the Rezone Modification recommendation. 

08 065, WET2007-40000105839, WET2007-40000105876: 
eam Assessments Wetland/Stream Exem tions - Because 

Approval and Preliminary Plat these matters need not be 

FINDINGS OF FACT 

1: Northshore Country Club Estates (Country Club Estates) is an approximately 338-
acre 1 planned residential district consisting of residential areas and an 18-hole golf course, 
located at 33d Street NE and Norpoint Way NE and west of 45th Avenue in the City of Tacoma. 

I Different numbers have been used by the Applicants and the City. The differences are the result of the variations 
in historical records, GIS data, Pierce County Assessor data, property descriptions and surveys. The Examiner is 
using the number provided by City Staff in their Staff Report. 
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It is located within an "R-2 PRD" One-Family Dwelling and Planned Residential Development 
District. 

2. The R-2 PRD zoning for the area was approved in 1981, along with general approval 
of Divisions 2, 3 and 4 of Country Club Estates, with specific Preliminary Plat approval of 
Division 2A. Since that approval, Divisions 2,3 and 4 have been finally platted and developed 
around and within the golf course. 

3. The golf course (NorthshoreGolf Course) is a privately owned 18-hOle...&.0~II1' ourse 
which is open to the public. Since before the 1981 rezone through the present, ~< ding 
residential areas and the golf course area have been in separate ownership. 

4. Presently, the golf course is the major green and open area i 
otherwise given over to housing. The fairways are bordered by ma~ 
trees. There are six ponds which are both ornamental and a feature<)'f 
system. 

ood that is 
Q deciduous 

5. The golf course sits in a kind of topographic ~d is < ut on a north-south 
axis. Except at its south and southwest ends, the course s at a ~o er elevation than the adjacent 

over the golf course. Other parts of the develop t e ' on a slightly elevated mtenor 
residential developments. The single family reSid~. . ,s und · pe~meter have vie~s i~to and 

island which the northern portion of the golf se wound. This area and a part of the 
northern perimeter contain clustered condomi ' artments. 

6. On January 29, 2007, NOrth~re In to s LLC (applicants) submitted an application 
for permits to redevelop the No e fC se by inserting 860 residential units consisting 
of366 single-family detached 49 · home units, to be built in phases over the next 
six plus years. The develO~. e, e e Point at Northshore," would also include the 
creation of multiple tracts . wou ontain open space, slopes, private access roads, utilities 
and recreation areas. ~ 

7. The . ' ci . . matte s requested in the application are approval of the Preliminary Plat 
of "The Poin d '. , I approval of a Rezone Modification and a Site Plan Approval. In 
addition multipl ari~eslReductions to development standards and Wetland/Stream 
exempti , or apprl~ are sought. 

. T <lf course occupies approximately 116 acres2 of the overall 338-acre PRD. 
t a:Jp ication, in short, proposes to fill the present golf course site with houses. 
tfI require considerable grading to re-contour the rolling terrain of the course for level 

building ltes and the installation of utilities. While perimeter trees will be retained as practical, 
interior trees will be removed. Landscaping, of course, will accompany the new development. 

2 Several different figures have also been used for the golf course's size. The Examiner has used the number 
initially used by the City Staff in their Staff Report. 
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9. The Comprehensive Plan designates the site as a "Low Intensity" housing area, 
suitable for single-family home development. The Generalized Land Use Element provides that 
overall densities for a low intensity residential development can range up to 15 dwelling units 
per acre. The existing density at the current level of PRD build-out is approximately 3.57 units 
per acre. The proposed development of 860 units would produce of density of about 7.4 units 
per acre on the 116-acre golf course area. Thus there is no density issue either with the proposal 
in isolation or as it would affect the PRD as a whole. 

10. The applicants have presented analyses intended to show that their pro 
built consistent with PRD regulatory open space requirements. Their view is tha 
may be counted as "usable landscaped recreation area," a phrase which is at 
space definition to which the applications are vested. Under this interpretatl 
golf course is eliminated, the proposed development and the pre-existi 
provide enough open space within the PRD to satisfy the definition 

11. The 1981 Hearing Examiner recommendations, ado 
for approval of the rezone and the Preliminary Plat ofDiv· ion 

Council, called 
to the following 

condition: 

The applicant shall submit a legal a whidh is binding upon all 
parties and which may be enforc . Tacoma. It should provide 
that the property in question . ti always have the use of the 
adjacent golf course for its 0 e ensity requirement which has been 
relied upon by the appli t c· n approval of this request. In this regard, 
the agreement attached File 1.9 may be used in concept . .. . However, 

the golf course w ch w elied upon to gain the density for this request, 
is clearly tie 0 e · . 's proposed use in perpetuity. 

the Examiner b~ei th ere ust be more certainty provided to insure 

12. The restri . .of ill olf course to golf course ( open space) use was implemented 
by means of an Ope pace Taxa n Agreement (OSTA) between the owners of the golf course 
and the City, as 11 Con mitant Zoning Agreement (CZA) between the developers and the 
City. Under S ~, ' lty must approve any change in the use of the golf course. The 

~~s~~ a ~ ent R:n~::::c~~::~:p~:::~n::~l::::: ilie Hem~ Exmruner's con ~fO~ginal PRD approval, to nullity ilie OSTA and to modity or remove the CZA 
conditio ;'1[t requires adhering to the approved Site Plan. In short, it asks for the City'S 
approval 0 remove the golf course's open space designation. The primary asserted justification 
for making such a change to the original provisions of the PRD zone is that conditions have 
substantially changed. 

14. The instant Preliminary Plat application relates solely to dividing the land on the golf 
course. There is no application to modify the terms of plat approval for Division 2A or any of 
the other Divisions of Country Club Estates. 
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Historical Background 

15. The area rezoned to R-2 PRD was zoned R-2 in 1953. By 1981, Division 1 of 
Country Club Estates had been approved and was under construction. Except for Division 1, the 
area around the golf course was at that time undeveloped forest area. 

16. The 1981 approval of the rezone to PRD allowed the residential developments to 
build to a greater density than allowed under conventional R-2 zoning. 

17. At the time of the 1981 reclassification, the golf course was the sub· ~ 
"Agreement Concerning North Shore Golf Course," between the North Shor 
owners of the golf course, and the developer of the Country Club Estates resi 
Agreement allowed the developer to include the golf course as open sp . 
needed to obtain the R-2 PRD zoning for residential development 0 

Club Estates. 

18. In connection with the rezone in 1981, a Draft 
Statement were written. The cover of the DEIS and FEI 
trees and two greens with pin flags waving. The FEIS 
an 18-hole golf course. 

19. The Staff Report for the 1981 re inary plat proposals says that after 
development ofthe whole project, approxim~a~t."-'.1Di e site will be occupied by the golf 
course. The Report declares that the a IC nd to use the golf course and other small on­
site recreational improvements in satis . ng its e space requirement. The Report expresses a 
concern that the City has no guar t If course will remain in perpetuity. 

20. The agreement u e t urse as open space, the environmental review 
documents, and the Staff e all e nce the basic design concept. The residential project 
was to be built aroun ~olf rse which was to be used for open space. 

21. The ~ er's ~c:;bi~ion in 1981 contains quotations from .the developers of Country 
Club Estates WI ,t 't"exlstence of the golf course as a centerpIece for the development 
was reflected in ric charged for homes in the surrounding plats. Higher prices were 
chargedA' ' to the golf course with better views of it. 

, earing Examiner's condition, quoted above, reflected the understanding 
under ng tke creation of the PRD. The decision provides no mathematical analysis of the open 
space p ·:Efed by the golf course, nor any reference to the definition of open space used But 
the golf ourse in its entirety, as graphically shown on the approved Site Plan, was an integral 
part of the design. 

23. As to the golf course, the OST A provides: 

The use of such land shall be restricted solely to golf course and open 
space use. No use of such land other than as specifically provided here-
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under shall be authorized or allowed without the express consent of the 
City of Tacoma. 

The agreement by its terms "shall run with the land described herein and shall be binding upon 
the heirs, successors and assigns of the parties hereto." 

24. Contingent upon the granting of Reclassification, and approval of the Site Plan and 
Preliminary Plat, the CZA requires the developers to comply with all CZA terms an onditions. 
Among the conditions is a provision that requires development and maintenance t b 
accordance with the approved Site Plan. 

25. In one way or another, the continued vitality of the original con 
was recognized by the City in the final approval of Country Club Esta . 

Procedural Background for the Subject Application ~ \ 

26. As noted, the instant application was filed on Janu ,200]. The following day a 
moratorium on PRD applications became effective in th It)'. Initt . ~e City advised the 
applicants that their application was incomplete. This d rminatjon was appealed and resulted 
in a Hearing Examiner's decision which reversed th tick of Incompleteness. 
Accordingly the application vested to the Code j} ct on January 29,2007, 
meaning that the moratorium did not affect~~ ... ~ ... 

the State Environmental I 

"'ftllllIlfitfl(.., issued a Determination of Significance (DS) under 
A) in reference to the applicants' proposal. This too 

earing Examiner's decision, dated May 19,2008, 
affirming the DS. 
was appealed, but the~ e a 

29. a J, the City filed a Complaint for Declaratory Judgment, Breach of 
tl~in the Pierce County Superior Court against the applicants and the golf 
,"plaint sought a determination by the court of the respective rights of the 

ts under the OST A and the CZA. 

complaint alleged, among other things, that: (1) the OST A prohibits use of the 
golf co or other than open space and golf course use without Tacoma's consent; (2) the 
OSTA remains in effect until Tacoma agrees to its nullification; (3) the OSTA runs with the land 
and is binding on the current golf course owners and all subsequent owners thereof; (4) the golf 
course is bound by restrictions imposed in the master planning and development process, 
including the restrictions set forth in the CZA; (5) that the defendants were estopped to deny that 
they and the golf course were bound by the CZA; and (6) that the CZA requires all development 
in the Country Club Estates PRD to be consistent with the approved Site Plan under which the 
golf course must be maintained as a golf course. 
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31. On February 3, 2009, the Court ruled that: (1) the golf course/open space land use 
designation in the OST A remains binding and enforceable by the City of Tacoma, unless and 
until the City approves a different use of the golf course property through the applicable land 
use application process; (2) the OSTA cannot be unilaterally terminated by the golf course 
owners or their successors or assigns, (3) the R-2 PRD rezone of the golf course and surrounding 
property was conditioned upon maintenance of the golf course as open space and the PRD 
master plan land use designation of the golf course is open space; (4) the CZA was implemented 
by the City'S legislative rezone decision and remains binding on the golf course own~~ and their 
successors and assigns; (5) CZA condition 2(tt) requires development consisten~~ t\t-e 
approved site plan and designates the golf course as open space; (6) the open spau ' olf 
course use restrictions placed upon the golf course in the OST A and CZA co Ian 
designations; and (7) the defendants may request the City to amend, nullif 0 

designations set forth in the OST A and CZA through the land use proc 
and golf course owners are in no different position than any other p 0 

PRD with respect to requesting to change the land use designatio, 0 , 

property within the Country Club Estates PRD. The Court also led that 
of, and decision in response to, such a request is subject to~e pr . i 
regulations as well as general land use laws, including t 'nhes of 1 

\ 

........... A' 
eve lop, real 

ity's processing 
fthe City's PRD 
condemnation. 

Fin . Supplemental Environmental 

the amount of open space n 
13.06. 140(F)(6). That de m 

st 17, 2009 (Final). These 
d final statements for Northshore 

~1~, Staff determined that approximately 75.07 acres of open space within 
ntained per the "usable open space" requirement. Applying the scenario of 

u footprint," where each lot (existing and proposed) constructs to an average 
p . space of 172.73 acres would be provided if you count private yards. Only 44.55 
~e provided if private yards are not included. Thus, the minimum of75.07 acres of 

en space" is not achieved if private yards are excluded. 

35. In addition to evaluating the applicants' proposal, the FSEIS analyzed the 
environmental impacts of an alternative residential design (EIS Alternative) for the golf course 
involving larger lots and fewer units. The EIS Alternative proposal was intended to come close 
to achieving the applicants' objectives while lessening the environmental impact. No layout for 
the alternative was provided, but it contemplated 670 dwelling units (340 single family homes 
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and 330 townhouses.) It included an open space transition area (buffer) between the new 
buildings in the proposal and the adjacent developed areas. A pathway around the exterior of the 
new development would be placed in this transition area. 

36. In paragraph 1.3 of its Summary, the FSEIS described the impacts of the applicants' 
proposal on land use compatibility and aesthetics under the heading "unavoidable significant 
adverse impacts (after mitigation)" The FSEIS stated: 

The golf course area will be replaced with residential development. 
The impacts will vary based on the final location of the various el 
of the development. The provision of open space transition 
but not eliminate the level of significance. 

The FSEIS reached the same conclusion as to the EIS Alternative. 
identified that would reduce the adverse impact of replacing the 
"significance. " 

37. Following issuance of the FSEIS, hearings on 
held on October 12, 13, 15 and 16,2009. 

Conduct of the Hearing 

ere scheduled and 

38. The public hearings were conduc st d manner for pre-decision permit 
matters. The City Staff presented an overview . ect and summarized its Staff Report. 
The applicants made their presentation ' tro ·n a redesign of the proposal that it called the 
"Perfected Alternative." Public testim was e from 34 citizens, most of them residents of 
Country Club Estates. Included i ·ctes mony was a presentation by counsel on behalf 
of Save North East Tacoma, a hlJ rhoo oup organized in opposition to the proposal, 
Argument was heard from the applicants. 

,. te of 118 pages devoted to describing the project, giving the 
history of the site, pr vi ding the r latory framework for the application, and analyzing the 
proposal under ant C e provisions. The Staff found some areas of inconsistency 
with applicabl overall provided no recommendation for action by the Hearing 
Examiner. 

miner were to approve the applicants' requests, the Staff spelled out some 
, conditions of approval. Many of these conditions reflect actions the Staff 

applicants should take in mitigation of the impacts of the proposal. 

Evidence was presented of mitigation agreements acceptable to the City with regard 
to traffic ( City of Federal Way) and schools (Tacoma School District). With appropriate 
conditions, the Staff was satisfied that adequate mitigation can be implemented for impacts from 
earthwork and grading and from impacts to storm water management and critical areas. 

42. A mitigation agreement with the Metropolitan Parks District had not yet been 
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concluded as of the dates of hearing. The applicants are offering a payment of $250 per unit in 
addition to the established $25 per unit impact fee. The Parks District has a concern with the 
timing of the payments, i.e., at the time of building permit issuance. 

43. The applicants presented the "Perfected Alternative" as a proposal designed to 
approach the reduced impact of the EIS Alternative, but without shrinking the development to 
the same extent. This would be achieved by positioning larger lots to the perimeter and smaller 
lots to the interior, reorienting buildings in relation to open space and adjacent uses, <\ ' 6ing 7,900 
lineal feet of trails, and providing variable buffers around the perimeter on the rec m .ndation 
of a landscape architect with site-specific planting screens and fences. 

44. The applicants' view is that the "Perfected Alternative" better a 
original proposal's objectives than does the EIS Alternative. The "Perfi ct 
includes 804 residential lots, resulting in a density for the golf cour e of 
per acre. This is 56 lots fewer that the original proposal, equatin 0 ht 
The perimeter transition zone (buffer) areas would be 22.9 acres ·n comp 
the EIS alternative. A total of 3.2 acres in park and landsc e tra is of 

tive" 
lling units 

cent reduction. 
to 24.7 acres in 

45. The record and testimony supports a findin hat the ClPplicants' proposal and revised 
proposal would, with associated infrastructure, be ~ .. < to acdommodate the impacts of the 
development on public facilities. Public water, er . systems, as improved, would 
have adequate capacity for this development 

~ ....... ~ 
46. During the course of the he plicants and Staff offered and responded to 

several iterations of proposals for proj t con ·0 . Ultimately, concerns with roads, cul-de-
sacs and turnarounds were resolv lic ts withdrew some variance requests, but 
persisted in asking for five foo cks and reduction to minimum lot size and width. 

47. The public te earing covered a vast array of objections, including 
impacts on schools, a tics, s VIews, and mental health. Some felt the golf course was 
priced too high and t it could b sold as a golf course. Others questioned the adequacy of the 
proposed facilif dIe r sonably anticipated storm water in this glacial till environment. 
A recurring p ept!. < at the City in accepting the golf course as the open space for 
Country Club E es ha\l made a commitment to the people who invested in homes there to 
preserv as openL. It is apparent that many, if not most, ofthe people who bought into 
Cou ~ Est ;e did so because of the green open space provided by the golf course. 
P t with thousands of signatures were introduced. Volumes ofletters were 

ere was not, in all of this, the faintest whiff of public support for the proposal. 

48. Rezone Modification 

A rezone modification, under the Tacoma Municipal Code (TMC), is treated like a permit 
modification. The applicants seeks to eliminate a condition from the zoning approval that 
created the R-2 PRD district. The subject request, therefore, constitutes a major modification 
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(See TMC 13.05.080) and the standards for original approval apply. The relevant criteria are set 
forth in TMC 13.06.650, as follows: 

(1) That the change of zoning classification is generally consistent with the 
applicable land use intensity designation of the property, policies and other 
pertinent provisions of the comprehensive plan. 

zoning is appropriate. If it is established that the rezone is requiretrf'l''l'llfiilIi?rA£' 
implement an express provision or recommendation set forth . 
comprehensive plan, it is unnecessary to demonstrate chan ed 
supporting the requested rezone. (Emphasis added.) 

(3) That the change of the zoning classification i~e::::.==,.io::-'-'-~--'="-=== 
establishment statement for the zoning classificat 
added.) 

lRIrn-lf'\ace. A minimum of one-third of that area of the site not covered 
i ' s or dedicated street right-of-way shall be developed and maintained 

landscaped recreation areas. 

S an A roval 

l TMC 13 .06. 140(B), an application for site plan approval shall accompany a 
request fI r reclassification to a PRD District. In acting upon such a request the Hearing 
Examiner shall consider, but not be limited to, the following criteria: 

1. The site development plan shall be consistent with the goals and policies 
of the comprehensive plan. 

2. The plan shall be consistent with the intent and regulations of the PRD 
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district and any other applicable statutes and ordinances. (Emphasis added.) 

3. The proposed development plan for the PRD District is not inconsistent 
with the health, safety, convenience or general welfare of persons residing or 
working in the community. The findings of the Hearing Examiner ... 
shall be concerned with, but not limited to, the following: 

e or made for the ublic health safet and 
sp es; drainage ways; streets or roads; alleys; other 

c cula ; transit stops; potable water supplies; sanitary 
. , playgrounds; schools and school grounds' and all 

ilitie . eluding sidewalks and other planning features which 
walk . conditions for students who walk to and from school and 

o walk to bus stops or commuter rails stations. (Emphasis 

lie use and interest will be served b 
(Emphasis added.) 

5 I .. The applicants throughout the permit process have proceeded on the assumption 
that a commitment to appropriate mitigation measures could and would reduce the environmental 
impact of this proposal to below the level of "significance." 

52. The applicants' position is that the various mitigation efforts it has offered or agreed 
to implement, as expressed through the "Perfected Alternative" plan and through its latest 
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response to the City's proposed conditions, represent a reduction of impacts to a level lower than 
"significance. " 

53. In most areas, the City and the applicants agreed that the mitigation offered 
will eliminate significant adverse impacts. 

54. In terms of adverse impacts, the "Perfected Alternative" lies somewhere in between 
the applicants' proposal and the EIS Alternative. As noted, the FEIS concluded that. ','# the 
category of land use compatibility and aesthetics, neither the applicants' proposal or t ' e EIS 
Alternative would reduce the adverse impacts of replacing the golf course with r s 
development to a non-significant level. 

55. "Significant" under WAC 197-11-794 means "a reasonable 
moderat~ adverse impac~ on environmental quality." It invol:es cOJt.1e 
not lend Itself to a quantIfiable test The context may vary wIth th€Phy 
depends on the magnitude and duration of the impact. Severity ould be --. ..11< 

the likelihood of occurrence. 

56 .. If the application were granted, replacing t 
development would be absolutely likely to occur. 
where the change would radically alter the setti 

more than a 
y and does 

ng. Intensity 
ed along with 

.~_I!Sf'(TariOUS housing types, sizes and groupings 
contemplated by the pro a ould ompatible with surrounding development. Even if so, 
this is not the approp 'a~comp . on ere. This is not a case of infill on a vacant lot where 
deVelopment is allo and antic' ated by the land use regulatory regime. Here the golf course 
is subject to~ a'ti urpdrting to guarantee that it remains as open space -- a condition that 
has been a cr' 1~0 ,e{ermining the character of the environment as perceived by those 
who live in the a" . cent eveloped areas. To eliminate this open space raises a compatibility 
proble at canno esolved by residential design, housing scale or housing arrangement. 
The fop and ~ ariation are incompatible with the original design concept and, in context, 
t .., " impact. 

he quality of a significant impact is a matter of judgment, rather than objective 
measure ent. Based on the record, the Examiner is not able to say that the FEIS evaluation of 
the impacts the proposal and the EIS Alternative on land use compatibility and aesthetics is in 
error. The impacts would be more than moderate and, again in the particular context, they would 
be adverse. Further, the Examiner finds that the "Perfected Alternative", as conditioned and 
revised, would not reduce the level of adverse impact below the level of "significance." 
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59. However, the SEPA process is about informed decision making. SEPA does not 
require that all significant adverse impacts be mitigated or, if such impacts exist, that a project be 
denied. The existence of significant adverse impacts is simply a factor to be considered in the 
evaluation process. Denial of a project must be based on some independent provision of adopted 
law or policy. 

Comprehensive Plan 

60. The DSEIS contains a comprehensive compilation of applicable ComB, e 
Plan policies filling some 20 pages. In summary, the proposal was found to be 
many Comprehensive Plan policies or would be consistent with such polici 
mitigation were implemented. The Staff Report lists a number of policies WI 

project might be considered inconsistent, including several policies fro .. 
element for Northeast Tacoma 

61. The Comprehensive Plan itself is a melange of polic aging growth 
and promoting the protection of established neighborhoods Tho olici s with which Staff 
finds the project arguably inconsistent tend to be in the I ~catego well as directed toward 
the preservation of natural values and open space. The licies,· general, speak in precatory 
rather than mandatory terms. "'" , 

62. The proposal and the "Perfected tem~~ both clearly consistent with the 
land use intensity designation of the Com reh . Looking at the entire list of 
applicable Comprehensive Plan policie , ~ t does not appear on balance to be so contrary 
to the spirit of the planning document t it sh ld e found to be inconsistent with it for 
regulatory purposes. 

owe , the development concept on which the 1981 rezone was based was that 
urs . uld supply the open space needed for the PRD. Exactly how this worked out 
. t~ inimum required open s~ace was not addressed. It was ~pparently assumed 
fig the golf course would provIde enough open space and that It was needed for that 

65. Whether private yards could be included as open space was not addressed in the 
1981 decision. From the manner in which the golf course was then treated, it can be inferred 
that no one considered the use of private lawns. 
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66. In the years between 1981 and 2007 there was apparently an evolution in the 
thinking of Staff about what could be considered to satisfy the requirement for open space. Over 
time, the City allowed the open space requirement to be satisfied both through the provision of 
common open space and through the use of private yard and road areas. In recent years, new 
PRD developments have provided relatively small amounts of common open space and have 
relied heavily on private roads and private yards to meet the requirement. 

67. In the summer of 2007, after the instant application became vested, the Oil n space 
definition was changed to "clarify" that, among other things, private yards are not 0 b counted 
in open space calculations. In the amended definition, the term "usable open spa~IiIM!IOdL'l 
used, nor is the formulation "usable landscaped recreation area." Instead, t 
requirement is expressed as "common open space," meaning space open to 
public generally. 

68. Further, under the amended definition, the minimu ommon open 
space" is a significantly larger area than formerly needed for "us · ble open e." Under the 
prior definition open space was 113 of whatever was left a er bUl . s ay\i public streets were 
subtracted, necessarily an area less than 113 of the whol der th '0'7 amendment the 
minimum open space needed is now 1/3 of the gross sit area of e PRD District. 

HH'~-HS applicability to "common" or 
g private lawns and roads the Staff 

~~""~rler language was broad enough to 

of required open space. The" 
meaning of the prior definif . T~~!fM1rn 
be seen as a change in th a 

t case" ho ever, the question of what minimum open space was required 
is germane only if reducing the PRD's open space is somehow 

s designated as open space and that land use designation was by 
rov . to remain in perpetuity. The open space for the PRD whatever its 

etting aside of more open space than the minimum does not, ipso facto, 
t the excess should be converted to another use. 

d Cihcumstances 

~he change in zoning sought by the applicants is, in effect, a request to be free of the 
condition imposed by the Hearing Examiner in 1981. The Examiner, then, wanted certainty to 
be provided that the golf course use was tied to the adjacent residential use in perpetuity. Under 
the OST A, the golf course owners and their successors may not use the golf course for another 
use without the express consent ofthe City. The City is now being asked to consent to using the 
golf course for another purpose on the basis that "substantial changes in conditions affecting the 
use and development of the property" has occurred. 
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73. The applicants showed that the golf course, while initially successful, has been less 
so for a number of years. The number of rounds played there annually has been going down. 

74. At the same time, there is evidence that the North Shore course has declined in terms 
of upkeep and quality over time. While it is expensive to run a golf course, there was no 
showing of any vigorous effort to upgrade the facility. 

76. Overall, the record is unclear as to whether the decline in 
Shore Golf Course is the result of implacable market forces or self-ind 
financial status in not known. Moreover, there was no analysis ar'wna~m 1 

investment in the quality of the course might do to improve its fi 

77. The golf course ownership has not changed. 
recent letter, the owners said that they had no intention 
the property, But, there is no record of any such . 
agreed be part of the PRD and to use the golf co e 
rezone. They registered no objections to the ditl 

on of 

78. The golf course owners hav: · to sell the property as a golf course for 
about a decade, but very little is kno 
been asking an appropriate price . 
course in neighboring Kitsap ty 
property cannot not be sold hgo!!(ltQol~ ...... 1III' 

m keting effort. Whether the owners have 
he record discloses the successful sale of a golf 
e Examiner was not convinced that the 

open space use. 
of any efforts to sell the golf course for any other kind of 
athletic fields and park lands in the area. 

11I1!lI~lfling neighborhood, there has been no change in circumstances 
The area has simply become what was envisioned in 1981. Country 

ed as and remains a residential development around a golf course. No 
t u have been introduced nearby. The golf course continues to function as the 

iece of the development. 

here has been no change in public opinion as to the appropriateness of the use to 
which the golf course has been put. The sentiment of those who live in the vicinity is 
overwhelmingly in favor of keeping the golf course as open space. Many neighboring 
homeowners feel that the City made a promise of permanence to the residents of Country Club 
Estates in designating the golf course as open space for the surrounding residential development. 

82. The Staff Report states the following: 
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83. 

PRD Intent 

Staff is unaware of any substantial changes in conditions that have occurred 
affecting the use and development of the golf course site that would indicate 
the requested modification to the zoning is appropriate. Specifically, in the 
general vicinity of the golf course, no major actions such as arterial street 
improvements, rezones, or significant development other than the development 
of the adjacent residential homes to the golf course have occurred. The 
Northshore Country Club Estates development (Disivison 2,3 and 4) were 
constructed fairly consistent with the 1981 rezone, subequent miscell~ous 
modification permits and the EIS. While the development may haabeA 
built at a somewhat lesser density than what was originally penni . , 
nonetheless, it was developed to surround an 18-hole golf co e . . D .. 
the 1981 rezone, the golf course was identified throughout tee process and 
environmental documents as being relied upon as an int ent of 
the overall development for density, open space a~d s ·fic 
proposed neighborhoods. 

The Hearing Examiner concurs with and adop the ve St f finding. 

84. The district establishment statement district is set forth in TMC 
13.06.140 (A), as follows: 

5. 'Db. context here is not of a proposed new PRD development being inserted into a 
convent L'zoning environment. It is rather of a proposed change to an existing PRD 
develop ent designed around a golf course. The question, then, is whether this particular PRD 
as modified will achieve the more desirable living environment such districts are intended to 
create. 

86. As applied to the present residents of the PRD, the change sought is not more 
desirable from the perspective of the availability of open space. Everyone understands this. It 
accounts in large measure for the outcry about this proposal. But the sense of what would be lost 
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is very difficult to articulate. Solid objects would occupy much of what is now air. Some sense 
of what this would mean was presented by the City's visual consultants, in the array of blocks 
they inserted into views of the landscape. Intervening vegetation can provide some masking. 
Modest buffers can provide some relief for the closeness of structures. Narrow view corridors 
can preserve some semblance of vistas. But, if the project goes forward, over 800 houses will 
occupy the golf course and they are not there now. Regardless of efforts at mitigation, this 
would make a profound difference in the sense of the openness of the surroundings for those in 
adjacent homes. The feeling of being closed in would be particularly acute for those', the 
clustered developments in the middle of the golf course. 

87 The proposed development would vastly change the experience 0 

eliminating the central feature around which the PRD was planned. The ef e 
properties would be adverse. 

88. In this application for change, compliance with condo . wer 
establishment of the original PRD must be considered in the ev ating t e 
Of course, the whole point this application exercise is to g t rid 0 e k condition of PRD 
approval. So, in a circular fashion, approval of the prop ite P oependent on meeting 
the criteria for revising the PRD. Unless those can be et, the riginal condition will still apply 
and that condition, of course, cannot be complied ~~ite Ian for residential development 
of the golf course. ~ ~ 

Public Interest 

89. The plat proposed here wo only'vi e land within the golf course property. If the 

were approved) the proposal w · et t mensional requirements for the R2-PRD zone, 
including the requirements . definition to which the application vested. 

90. However, . . s ca the application of such standards to the golf course property is 
not the only relevant quiry. Thi IS because the effect of approving the proposed plat would be 
to alter the prim > c dition ~f approval for the surrounding plats. The approval of the plats 
was a part of . er mg process. Keeping the golf course as open space was a 
condition of app fo the plats, as well as of the PRD rezone. 

~1. hile golf course was not subdivided, it was tied to the adjacent plats by the 
. s "open space" condition. The open space designation for the plats is the 
, g~ course. In this sense, the golf course is part of the plats. The fact of different 

the residential areas and the golf course does not change this. 

92. If the presently proposed plat of the golf course property is approved, the designated 
open space of the surrounding plats will have been largely eliminated. Necessarily this must be 
viewed as modifying those surrounding plats. That this open space might represent more open 
space than was needed when the plats were approved is immaterial. They were approved with 
the golf course as their designated open space. 
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93. To be sure, no application for the modification of the adjacent plats is presented for 
determination here. What we have instead is an application that, if approved, would indirectly 
have that effect. 

94. By approval of the subject Preliminary Plat, the residents ofthe adjacent plats would 
be subjected to a decision that would effectively result in a major change in those plats without 
their consent. The Examiner, after much reflection, is convinced that such an effect on the 
adjacent plats brought about the unilateral action of a single applicant is not in the pu, c interest 

General Discussion 

95. The instant proposal represents exactly the kind ofthing that th~. gg Examiner 
was worried about when he imposed his "open space condition" in 198. ,~ 

96. Assuming that the City cannot contract away its pol' p 
language of the Hearing Examiner probably expresses a concept eyond t tty's ability to 
guarantee. Thus, the OSTA, represents a reasonable impl.t:.ent n of hat the Hearing 
Examiner tried to do. It requires the golf course to rem ' . a open until the City gives 
permission for it to be used another way. Nonetheless, e "inp rpetuity" language serves to 
emphasize that maintaining the golf course in ope~~ pi tal in the Examiner's decision 
to create the PRD zone. ~~ 

97. The discussion of the mathematics er open space definition diverts 
attention from the function of the golf t original development concept. Certainly, 
as a provider of open space, the golf co se wa . m ortant in securing approval to the increased 
density allowed in the residential ' RD oning status. But it also provided a visual and 
physical amenity for the reside · gnificant part of the inducement to live there. 
Country Club Estates got it golf course. Developments that grew up there have 
names like "The Links" n." Streets have names such as "St. Andrews Place," 
"Fairwood," and "Pin ~t." of this underscores the essential qualitative function of the 
golf course in the ve concept of.' e development. 

98. is '.' )eing asked to abandon the original intent of behind the creation of 
e City is being asked to do this over the opposition of those who live in 

ew up in response to the idea of living on or near a golf course. This is 
ion of a few. It is a massive outpouring of citizen outrage. 

e overarching question here is whether circumstances are such now that 
"perpet should be terminated by the City. Based on the entire record, the Examiner 
finds no compelling reason for doing so. 

1 00. Any conclusion herein which may be deemed a finding is hereby adopted as such. 
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CONCLUSIONS OF LAW 

1. The Hearing Examiner has jurisdiction over the subject matter of these proceedings. 

2. Notice of the hearings was provided as required by law. 

3. The procedural requirements of SEP A have been met. 

4. Because of the decisions on the Preliminary Plat and the Site Plan appr vj 
VarianceslReductions, Wetland/Stream Assessments, Wetland/Stream Exemptio 
decided and are not reached. 

5. Counsel for Save North East Tacoma argues that the provisi, 
should be brought into play here. This is the subsection of the Stat pI 
out the procedures for altering subdivisions. It provides that if a itli n is e subject 
of restrictive covenants filed at the time of approval of the subdi . sion, aIlJ application would 
result in the violation of such a covenant, the application ~st co . anJ.greement by all 
parties subject to the covenant that the covenant may be~.nate If''ered to accomplish the 
purpose of the subdivision change sought. 

6. The Hearing Examiner declines to ad . ent. First, whether the OST A is 
a restrictive covenant or operates like one, is . dicial determination. Second, there 
is no application here to alter any of the ad· ace e only plat-related request is the 
application to plat the golf course. 

7. However, the Examine c ar result by a different route. The effect of 
approving the subject plat wou e t e the designated open space in adjacent plats. 
It is contrary to the public i ' r st y applicant to achieve such a result unilaterally. 
The interests of too man . t are . ut of the decisional equation. The Examiner concludes 
that the Preliminary P oul denied because the public interest will not be served by the 
platting of the subdi sion applied or. TMC 13.04.100(E), RCW 58.17.110. Ultimately this 
may mean that r e to alt~ the adjacent plats need to be made and approved before the 
subject appli n '. ~trroved. 

The que of whether the project's inconsistency with the Comprehensive Plan can 
. e . for l,e·ecting the subject application for Rezone Modification under TMC 

.6 1 ~presented in this case, because no inconsistency with the Comprehensive 
Plan ory purposes was found. 

9. Denial of a proposal based on SEP A is limited to the application of policies, plans or 
rules formally adopted as the basis for the exercise of substantive SEP A. See TMC 13.22.660. 
If violation of the Comprehensive Plan is enumerated among such policies, an alternative means 
for using the Comprehensive Plan for regulatory purposes is established. Here, notwithstanding 
the existence of significant adverse environmental impacts Tacoma's Comprehensive Plan does 
not provide a basis for denial of this particular project through SEPA. 
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10. The complex and convoluted discussion of the mathematics of the open space 
requirements for the PRD are essentially beside the point. As a matter of initial intent, the golf 
course was designated as open space for the PRD and it is performing that function. The issue is 
not about the minimum number of acres of open space the regulations require, but whether the 
open space designation of the golf course, whatever its size, should be eliminated. To conclude 
that this should happen requires some independent justification for departing from the original 
design concept. 

11. The critical question here is whether conditions have so changed that t, e 
Modification is appropriate. TMC 13.06.650(2). The issue of "substantial chan 
requires a broader consideration of factors than just the financial viability of 
the particular parcel under consideration. 

12. At least three factors are relevant: (1) changed public 0 

use patterns in the area, and (1) changes in the property itself. S 
78 Wn.App. 840(1995). 

It is all 

1 . The applicants here have labored mightily to create a development that would 
mitigate all environmental impacts to below the level of significance. Despite all efforts, there is 
really no way to hide the insertion of over 800 new homes into an area where they do not now 
exist. And there is really no artfulness of design that can make such a development a less than 
significant change in the perception of open space by those living in the adjacent plats. The 
proposed development is well and thoughtfully designed, but given the history and physical 
context of this particular PRD, it is in the wrong place. 
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18. Therefore, the Examiner further concludes that the proposed rezone would not 
be "consistent with the district establishment statement." TMC 13.06.650(3). It was not proven 
that the rezone will facilitate a more desirable use of open space. Further, it will not avoid an 
adverse effect on adjacent properties. In this regard, the FEIS determination that there will be 
unmitigated adverse environmental impacts on land use compatibility and aesthetics is a relevant 
consideration. 

19. The inability to approve the Rezone Modification, makes approval of the 
impossible. Because the rezone is inconsistent with the district establishment stat en , it is 
inconsistent with the intent of the PRD district. TMC 13.06.140(B)(2). Similarl~~fiail· 
demonstrate sufficient changes in condition removes any basis for modifyi 
CZA condition requiring adherence to the original Site Plan. See TMC 13. 4 

20. Any finding herein which may be deemed a conclusion' s ~P 

'fication be denied. 

Wick Dufford, Hearing Examiner Pro Tempore 
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