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I. INTRODUCTION} 

This is a LUPA appeal of the City of Tacoma's decision to deny 

Appellant Northshore Investors, LLC's (Northshore) several interrelated 

applications to modify a conditional rezone of the North Shore Golf 

Course (Golf Course) located in a planned residential development (PRD) 

to redevelop the Course. Northshore seeks relief from the City's denial 

(hereinafter, the Decision). 

The entire PRD is zoned for residential development. The Golf 

Course was designated open space in 1981 when the PRD was established 

through a rezone. The Golf Course has been prone to flooding since the 

1990's and is failing economically. Its elderly owners will soon retire. 

Consistent with the existing zoning, Northshore proposes to redevelop 

portions of the Golf Course as residences and the remaining portion as 

public parks, trails and open space (the Project). 

The matter was considered in a hearing before the City'S Hearing 

Examiner, who adopted findings of fact and conclusions of law. At the 

hearing and otherwise, the Project faced significant opposition from 

surrounding property owners. The Examiner yielded to this opposition, 

denying two of Northshore's applications and recommending that the City 

Council deny the central application to modify a condition of the 1981 

rezone (Rezone Modification). The Council acquiesced and adopted the 

1 Citations to the Clerk's Papers are designated CP _ _ with parenthetical descriptions 
of the cited material. Citations to the Administrative Record are designated AR __ 
followed by a bracketed [] reference to the document (exhibit), page and (where 
applicable) page or line numbers. 



Examiner's findings and conclusions and recommendation. In doing so, 

the City violated Washington land use laws and contravened an earlier 

Superior Court ruling involving the same controversy, which ruling this 

Court upheld. 

The earlier Pierce County Superior Court proceeding remams 

relevant to this appeal. That proceeding involved claims to quiet title and 

for declaratory relief to determine the respective rights in the Golf Course 

of the City, Northshore, the Golf Course owners and surrounding property 

owners (organized as Save NE Tacoma). See CP 2734-2735 (Decision, 

Finding Nos. 29-31); AR 415-506 [Ex. 25 (Joint Statement Pertaining to 

Status of Litigation)]. In its ruling on, the trial court stated: 

. . . [Northshore and the Golf Course owners] are in no 
different position than any other property owner within the 
PRD with respect to requesting to change the land use 
designation of and to re-develop real property within the [] 
PRD. The City of Tacoma's processing of and decision 
in response to such a request is subject to the provisions 
of the City's PRD regulations as well as general land use 
laws, including the rules of inverse condemnation. The 
City must process [their] pending land use application as 
though it would an application from any other property 
owner within the [] PRD, that is, consistent with the 
provisions which are set forth in the planned residential 
development ordinance. 

See CP 2734-2735 (Decision, Findings Nos. 29-31); AR 415-506 [Ex. 25, 

Ex. D, February 25, 2009 Order at 7:15-22 (emphasis added); see also id., 

Ex. E, February 25, 2009 Order at 4: 1-1 0]. All parties except Save NE 

Tacoma accepted this ruling, which became the law of the case. Save NE 
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Tacoma appealed, but this Court held that the individuals had no standing 

to assert an alleged property interest held by the City. See id. 

The City's Decision to deny Northshore's Project directly 

contravenes the Superior Court's prior rulings and is otherwise contrary to 

applicable law. The Decision is based on the premise that the Golf 

Course's "open space" designation should persist "in perpetuity" and 

ignores current circumstances and applicable regulations. The City failed 

to judge the Project on its merits under the law, relying instead on past 

events and citizen opposition. This Court should reverse. 

II. ASSIGNMENTS OF ERROR 

The Cit/ committed the following errors: 

1. denial of the Rezone Modification Application. 

2. denial of the Site Plan and Preliminary Plat Applications; and 

3. denial of the ancillary wetland stream exemptions and variances. 

The Hearing Examiner made 100 Findings of Fact and drew 20 

Conclusions of Law to support his decision to deny the Site Plan and 

Preliminary Plat applications and his recommendation that the City 

Council to deny the Rezone Modification. The Council adopted them all, 

without revision. CP 2728-49. Northshore assigns error to certain of the 

findings and conclusions highlighted in the attached Decision at Appendix 

A. 

2 The Hearing Examiner had final authority over the Site Plan, Preliminary Plat and 
ancillary applications, and he made a recommendation on the Rezone Modification to the 
City Council. CP 2728-49. The City Council was the final decision maker with the 
highest authority to approve or deny the Rezone Modification application . See id. ; RCW 
36. 70C.020(l). Northshore appeals all of the City's decisions concerning the Project. 
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III. ISSUE STATEMENTS 

1. Should the Rezone Modification have been approved because 
acknowledged or otherwise uncontroverted evidence in the record 
demonstrated that the requirements of TMC 13.06.650(B)(2) had been 
satisfied? Specifically, (a) did substantial evidence in the record 
unequivocally demonstrate the declining economic value of the Golf 
Course, its inability to be sold as a golf course, and its owners'/operators' 
advancing age, thereby establishing a substantial change sufficient to 
support the rezone request; (b) did substantial evidence unequivocally 
demonstrate annual, rampant flooding of the Golf Course since the 1990' s 
due to inadequate stormwater infrastructure, thereby establishing a 
substantial change sufficient to support the rezone request, and/or (c) is the 
Project required to directly implement multiple provisions of the City's 
Comprehensive Plan? (Assignment of Error 1). 

2. Should the Rezone Modification have been approved as consistent 
with the PRD and in the public interest pursuant to this Court's 
precedential decisions in Tugwell v. Kittitas County and Henderson v. 
Kittitas County, where the modification furthers the Comprehensive Plan 
in a PRD already zoned for residential use and is consistent with open 
space requirements, and where neighborhood opposition alone may not be 
the basis of denial? (Assignment of Error 1). 

3. Should this Court reverse the land use decisions because they 
contravene the Superior Court's February 2009 ruling in the declaratory 
judgment in this same case? (Assignments of Error 1, 2 and 3). 

4. Should this Court reverse the land use decisions based on 
violations of the appearance of fairness doctrine, and require that, upon 
any remand, the Deputy Mayor not participate? (Assignments of Error 1, 
2 and 3). 

5. Should this Court reverse the denial of the Site Plan and 
Preliminary Plat Applications because they satisfied the objective criteria 
and were ripe for decision, the denial contravenes the Superior Court 
judgment, and/or based upon the Appearance of Fairness Doctrine? 
(Assignment of Error 2). 

6. Should this Court reverse either reverse or reverse and remand the 
denial of the Wetland Stream and Variance Applications because they 
satisfied the objective criteria and were ripe for decision and/or based 
upon the Appearance of Fairness Doctrine? (Assignment of Error 3). 

4 



IV. STATEMENT OF THE CASE 

The North Shore Golf Course (Golf Course) in Northeast Tacoma 

is zoned R2-PRD for "planned residential development." See CP 2730-32, 

2741. The City's Comprehensive Plan recognizes the Golf Course's R2-

PRD zoning. See id. The City'S and Pierce County's Buildable Lands 

reports both list the Golf Course residentially-zoned buildable land in their 

inventories. See AR 5590-5603, 5782-85 [Exs. 149 & 153-155]; see also 

AR 5250-5366 [Ex. 119, Staff Report, at 7]. 

In January 2007, Northshore and the Golf Course owners applied 

to the City to redevelop the Golf Course consistent with the existing 

zoning, including a Rezone Modification application to modify the Golf 

Course's "open space" designation in the PRD. See CP 2731. Northshore 

simultaneously filed related applications to subdivide the Golf Course, 

including applications for a Site Plan, Preliminary Plat and ancillary 

wetland/stream approvals and setback variances (collectively, the Project). 

ld. The City's denial of these land use applications is the subject of this 

LUP A appeal. 

A. Northshore's Rezone Modification Application. 

Northshore submitted a complete application package for the Point 

at Northshore on January 29, 2007. See CP 2731. The Rezone 

Modification application asks the City to change the Golf Course's 1981 

designation as "open space" in the existing PRD. See CP 2732. The City 'S 

acknowledges that this change still would leave the PRD with sufficient 

"open space" as required under the regulations applicable to the Project. 
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See CP 2737 & 2741-42. Designation of the entire golf course as "open 

space" was not and is not necessary to provide the requisite amount of 

open space in the PRD, per to applicable regulations. Id.; see also AR 

5431-42 & 6180-87 [Exs. 136 & 192]. 

The Point at Northshore project would convert the private, pay-to

play, 116-acre Golf Course into a residential community with nearly 50 

acres of open space for active and passive recreation, as described in the 

following testimony: 

The Point at Northshore is going to provide parks, 
recreation areas, and trails that are available for all 
residents at no fee. [These amenities] are going to be 
available not only to residents in the area, [] but the new 
residents. 

The other important item to consider, too, is that this 
development is going to provide circulation and 
connections between those existing facilities, the Norpoint 
Center, Dash Point and Alderwood Park. So not only 
through the trail system, but also through vehicular 
circulation. There will be access for these residents and 
others to get to current facilities, as well as the facilities 
that we're proposing. 

So if the course were to stay as it is, remain as existing as a 
golf course; you have a pay to play course. It's currently 
[serving] and it will serve only golfers, ... less than 10 
percent of the population .... 

With the redeveloped neighborhood offering, you'll have 
an additional 7,900 linear feet of pedestrian trails. You'll 
have bike paths, nine new pocket parks, a large 2.5 acre 
park with multiple amenities, as well as play structures, 
sport courts. All of these benefit not only, again, the 
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surrounding community, but the proposed residents. 5,000 
in total. They can walk. They can bike and jog. You 
know, connecting all these [amenities] throughout their 
neighborhood as well as others. 

And in our design, we're also proposing the additional 
amenity of additional landscape plantings .... There will be 
landscaped corridors, you know, buffer areas, open spaces 
with closed in and open vistas. So from an aesthetic 
standpoint, there will be value added in addition to just the 
recreation opportunities .... 

But in a neighborhood where you have small children, 
having [play structures] close in are something that are key 
to the success of the community. Pavement games such as 
hopscotch and four square. Frisbee disc golf, which can be 
played in a linear format throughout the open spaces and 
using the trail system. Tetherballs. And again, the trail 
system, the 7,900 lineal feet of additional trail system. 

See CP 815-817 (Reader Test., Oct. 12,2009 Hr'g Tr. at 168:12-169:25); 

see also AR 6333-6557 [Ex. 207]. 

The Project will also provide safe walking paths to area schools 

where no such paths exist. See CP 755 (Ebsworth Test., Oct. 12, 2009 

Hr'g Tr. at 107:1-6); AR 6333-6557 [Ex. 207, Slides 24,80 & 84] . It will 

provide a long-planned pedestrian and bicycle linkage to connect 

Alderwood Park, Dashpoint State Park and the community center at 

Norpoint Park, linking three of Northeast Tacoma's key community 

amenities and addressing noted deficiencies in such amenities. See CP 750 

(Ebsworth Test., Oct. 12,2009 Hr'g Tr. at 102:1-4); CP 813-17 (Reader 

Test., Oct. 12,2009 Hr'g Tr. at 165:6-169:25); AR 6333-6557 [Ex. 207, 

Slides 83 & 84], and AR 1412-14 & 754-7585 [Exs. 77,78, & 276 at 7A

lOA]. 
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1. The Golf Course's economic conditions have 
changed dramatically for the worse. 

The Golf Course has become economically unviable. The owners 

are in their late 70s (one just turned 80) and seek to retire. See AR 6254-57 

[Ex. 196]. For over a decade, the owners sought to sell the Golf Course as 

a course, including offers to the City and County, but no one would 

purchase it as such. See id. They have operated the golf course for half a 

century, and they have seen a precipitous decline in the number of rounds 

played annually since the early 1990s. See id. In explaining the Golf 

Course's declining viability, the owners pointed to several factors: 

There is negative growth in the number of rounds played 
not only in the Northwest, but also nationally. 
Furthermore, 15 to 20 new courses have been built in our 
trading area. Private golf courses cannot fill their 
memberships and many are accepting public playas well as 
soliciting corporate events. Expenses continue to increase 
as revenue decline. 

See id. Statistically, golf is enjoyed primarily by a relatively small 

segment of the population-less than 10%. See CP 813-815 (Reader Test., 

Oct. 12, 2009 Hr'g Tr. at 165:6-167:14) and AR 6333-6557 [Ex. 207, 

Slides 28, 80-84]. "Seventy-eight percent are male .... The average age is 

forty-six." See id. 

The declining golf industry, both nationally and regionally, began 

well before Northshore approached the Golf Course owners in mid-2006 

to acquire the Course for residential re-development. See AR 6254-57 [Ex. 

196]; CP 813-815 (Reader Test., Oct. 12,2009 Hr'g Tr. at 165:6-167:14); 

see also AR 6333-6557 [Ex. 207, Slides 28, 80-84]. With specific regard 
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to the Golf Course, the number of rounds played annually since 2000 has 

dropped off by about 25,000 rounds, down from about 65,000 rounds to 

just over 39,000 rounds. See CP 1192 (Stone Test., Oct. 16, 2009 Hr' g Tr. 

94:5-10) & AR 6254-57 [Ex. 196]. 

The owners' business records show a steady decline since 1990 at 

a rate of about 5% every three years over that period, based on the average 

number of rounds played over a three-year period. See AR 6254-57 [Ex. 

196]. Since the late-1990s (i. e., 1997-1999), the average number of 

annual rounds played has dropped by 12,443 rounds per year-a 23% 

drop. See id. Over that same time, income has dropped from an average of 

about $250,000 per year to losses averaging about $215,000 per year-a 

nearly half million dollar swing. See id. 

Mr. Ted Stone, real estate broker for the owners, described at 

length the nearly 15-year, unsuccessful efforts to sell the Golf Course as a 

golf course. See CP 1184-1192 (Oct. 16,2009 Hr'g Tr. at 86:14-94:17). 

Mr. Stone explained that the owners' efforts "began in 1996 with another 

broker. And then [he] took on that task in 2004 where [they] made a 

several year effort to sell the course to the county, the City, the Metro 

Parks department, three Indian tribes, and numerous golf investment 

groups [and] that [they] were not able to complete that sale and get it 

marketed and sold as a golf course .... It was well settled that the golf 

course had been for sale for well over a dozen years." See CP 1187 (id. at 

89:11-24). 
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Mr. Stone confirmed that the owners made significant efforts to 

sell the Course as a golf course well-prior to seeking to redevelop it, 

stating: 

That's true. And actually that - they sought to have it 
professionally marketed for at least a decade. Prior to that, 
I think they may have, you know, talked about selling it; 
but professionally it, you know, that's been going on for a 
dozen years or more . 

. . . I personally never approached a developer. They came 
to us. And we were unable to successfully put together a 
purchase and sale agreement for it as a golf course. This 
marketing of the golf course took place when the golf 
industry was doing quite well, at the time. And SInce, 
there's been a decline in the industry. 

If we were to try to give this golf course away today as a 
golf course, it would be very difficult to do .... 

See CP 1190-1191 (Oct. 16,2009 Hr'g Tr. at 92:16-93:7). 

The owners have invested millions of dollars in the Golf Course 

and continue to invest over a half million dollars per year just to maintain 

the landscaping. CP 1186-1187 (id. at 88:23-89:9). Mr. Stone explained 

that the Golf Course was facing some significant upcoming capital 

expenditures as things like the golf carts and irrigation system were 

reaching their life expectancy. See CP 1186-1187 (id. at 93: 16-25). 

The neighbors and community have no financial obligations to the 

Course. "North Shore Golf Course is entirely supported by green fees, 

memberships, and other revenues coming directly from people who come 

to play golf at the golf course. None of the surrounding homeowners or 

homeowner associations pay fees to keep the golf course in operation." 

10 



See AR 6254-57 [Ex. 196]. Mr. Stone confirmed that there is no financial 

link between the golf course and the surrounding neighborhoods: 

And there's basically no agreement with any of the 
property owners around the golf course to pay any kind of a 
fee there at the golf course. Nobody participates in any 
kind of mortgage payments or tax bills or anything like 
that. . 

See CP 1187-1188 (Oct. 16, 2009 Hr'g Tr. at 89:25-90:4); see also AR 

6254-57 [Ex. 196]; CP 1188-1190 (Oct. 16,2009 Hr'g Tr. at 91:13-92:10). 

The community has very little involvement in the Golf Course, which 

cannot function indefinitely: 

I want to say one thing that this expense that is ongoing 
with the maintenance and up keep and expenses of running 
the golf course, it's not going to go on forever with the 
numbers that we have in the golf industry right now. 

You know it's just not able to be supported by the 
community. And you know, the sales are declining. The 
community around the golf course does not - they're not 
patrons of the golf course in great numbers. 

See CP 1190 (Oct. 16,2009 Hr'g Tr. at 92:11-20). 

In 2008 to 2009, a task force investigated the state of the Golf 

Course and produced a report summarizing its research and analysis to 

"explore allowable uses of Northshore Golf Course property and open 

space that aligns with community and agency interest." See AR 7568-73 

[Ex. 275]. The Task Force, which included the City's Metro Parks, 

found that the facility was well-cared for and in good though aging 

condition, noting: 
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• "The declining rounds are typical of other Pierce County Golf 
Facilities.",-r 3.1 

• "The overall impression of the facility was posItIve; the 
facility appeared well-cared for by staff members. The 
Clubhouse grounds were clean; the landscape beds were free 
of weeds. . . merchandise was displayed well. The counter 
person was friendly and helpful. The catch phrase 'It's always 
a Great Day at Northshore' was still being conveyed by the 
shop staff. .. The gas golf cart was older but clean .... " ,-r 4.1 

• "The overall condition of the golf course was good. The 
course has continuous paved cart paths that are in good 
condition. The Green complexes were interesting and in 
excellent condition .... " ,-r 4.2 

• "The food quality was good.",-r 4.4 

• "The overall course was fun to play.",-r 4.5 

See id. (emphasis added). Notwithstanding these positive findings about 

the owners' efforts to keep up the Course, the Task Force report concluded 

that "operation of the Northshore Golf Course is feasible [only] if alternate 

funding could be found for the purchase and long term capital needs of the 

facility." See id.,,-r 6.1. (emphasis added). 

The only known recent sale of a golf course in the immediate area 

was the 2005 sale of the Lipoma Firs Golf Course near Puyallup for 

residential redevelopment into approximately 1,800 residences. See AR 

6220-49 [Ex. 194]. 

2. The Golf Course suffers from ongoing flooding. 

The project will solve ongoing community flooding issues. The 

Golf Course began to experience seasonal flooding in the 1990s as 

adjacent properties within the PRD were developed. See CP 1049-1052 
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(Lovelace Test., Oct. 15, 2009 Hr'g Tr. at 165:12-168:3). Mr. John 

Lovelace-long-time neighbor, golfer and project opponent--explained 

that additional, planned development in the PRD around the Golf Course 

caused the flooding: 

And in fact, from 1980 until the Tuscany housing 
development came in, Northshore Golf Course was one of 
the best in the area in the Northwest to play, especially in 
the winter. Northshore is where you made your tee time. 
The golf course was well-maintained. The greens were near 
perfect. 

There was literally no standing water whether it was 
raining or not. After the Tuscany development, all the 
lower holes, that would be 1 though 9 and 14 and 15 
became soft and swampy during the late fall, winter and 
early spring. 

See CP 1049 (Oct. 15,2009 Hr'g Tr. at 165:12-22). Mr. Lovelace further 

testified, "I know that one inch of rain turns Northshore Golf Course into a 

swampy bog. Two inches floods almost all greens and drifts across 

Northshore Parkway, which at times is impassible. This is quite common 

during the fall, winter and spring months." CP 1051-1052 (id. at 167 :24-

168:3). 

Mr. Gene Foster, neighbor and project opponent, testified at length 

as to the flooding observed on the Golf Course, noting that "The 

escapement is limited to Joe's Creek in the north, which is currently 

served by an undersized culvert . . . to the south, which has limited 

capacity. There are no emergency escapements available in the event of a 

major storm. The effect of these two conditions is that the Northshore 
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[golf course] captures [all] of the stormwater resulting from local storms." 

See CP 962-965 (Oct. 15,2009 Hr'g Tr. at 78:8-81:21); see also AR 172-

414, 942, & 5466-97 [Exs. 21-24 (Petitioners' Conceptual Drainage 

Reports)], 60, & 141 (SEPA 96-00074 MDNS for upgrade to stormwater 

facilities in late 1990s)]. 

Mr. Foster also submitted written comments, including a 156-page 

report on the Golf Course's flooding issues titled "Lessons Learned from 

the Flooding of the Northshore Golf Course or the Saga of a Soggy 

Bottom," revised June 2009. See AR 4683-4821 [Ex. 99]. Mr. Foster's 

report contains many compelling photographs of flooding on the Golf 

Course and chronicles the flooding issues since they began in the 1990s. 

See id. As noted in this report, "The net effect is that the golf course 

serves as the stormwater catch basin for the surround[ing] community with 

an area almost three times that of the golf course. . . . Because of its 

limited outfall capacity, the golf course is at a high level of risk of 

flooding given any major storm." See id. at 11, ~ 7. 

The Project is designed to solve ongoing community flooding 

Issues. Ms. Merita Trohimovich Pollard, the City'S Surface Water and 

Waste Water Engineer in its Environmental Services Science and 

Engineering Division, reviewed the Projects preliminary stormwater 

treatment plan, and confirmed new facilities would be "sized to handle 

both the on-site flows from the proposed development and the off-site 

flows that are currently directed onto the site." See CP 680-683 (Pollard 

Test., Oct. 12, 2009 Hr'g Tr. at 33:24-34:2); see also AR 170-414 [Exs. 
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19-24]. "The existing flooding conditions on the site will be alleviated 

with the new facilities, as they will be sized to handle the 24-hour 100-

year event as required by the Surface Water Management Manual." See 

CP 682 (Pollard Test., Oct. 12,2009 Hr'g Tr. at 34:3-9) (emphasis added). 

Additionally, pesticide-laden stormwater currently collects on the 

course and then flows untreated into a protected stream, Joe's Creek. 

Compare AR 6254-57 [Ex. 196] with AR 6333-6557 [Ex. 207, Power 

Point presentation, Slides 9-20, 24-28, 37-40, 47-53, 70-75, & 80-85]; see 

CP 750-754 (Ebsworth Test., Oct. 12,2009 Hr'g Tr. at 102:1-106:15); CP 

813-817 (Reader Test., Oct. 12, 2009 Hr'g Tr. at 165:6-169:25). Ms. 

Trohimovich Pollard stated the Project would solve this problem through 

compliance with the 2003 City of Tacoma's Surface Water Management 

Manual and concluded the storm water plan would provide "enhanced 

treatment" of runoff discharging into Joe's Creek and eventually the Puget 

Sound. See CP 680-683 (Oct. 12, 2009 Hr'g Tr. at 32:9-35:4) & AR 6555 

[Ex. 221]; AR 170-414 [Exs. 19-24]; AR 7574-85 (Ex. 276 at 2A). 

B. Northshore's Related Project Applications. 

As part of the Project, Northshore submitted additional land use 

applications. Northshore applied for Wetland / Stream Assessment and 

Wetland / Stream Exemption permits to assess potential onsite wetlands 

and streams, establish buffers and obtain an exemption for portions of the 

buffer interrupted by the golf cart path. See AR 71-171 [Exs. 13-20 

(Petitioners' application materials)] and AR 6333-6557 [Ex. 207, Slides 

70-75]; see also CP 673-679 (Kluge Test., Oct. 12, 2009 Hr'g Tr. at 
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25:20-31:18) & AR 922-37 [Ex. 58]. The Hearings Examiner chose not to 

address these pennits, having decided to recommend denial of the Rezone 

Modification, which in tum led to his denial of the Preliminary Plat and 

Site Plan applications. See CP 2747-2749 (Decision, Conclusion Nos. 4, 

11,18 & 19, Recommendation and Decisions). The Hearing Examiner did 

not address at all the two variances proposed by Northshore. See id. 

With regard to the wetland pennits, the City's Senior 

Environmental Specialist Carla Kluge recommended conditional approval 

of the two penn its and provided the Examiner with the condition itself. 

See CP 678-679 (Kluge Test., Oct. 12,2009 Hr'g Tr. at 30:23-31:18) & 

AR 6555 [Ex. 221]; see also CP 758-759 (Browder Test., Oct. 12,2009 

Hr'g Tr. at 110:24-111:21) and AR 6333-6557 [Ex. 207, Slides 70-75]. 

Based on her review of the proposed stonnwater facilities, Ms. 

Trohimovich Pollard also recommended conditional approval of the 

Project. See CP 682-683 (Pollard Test., Oct. 12, 2009 Hr'g Tr. at 34:15-

35:4); see also AR 754-7585 [Ex. 276 at 2A] . Thus, the City concurred 

with Northshore as to appropriate conditions of approval that would allow 

the Examiner to grant the Wetland / Stream Assessment and Exemption 

pennits. See AR 170 [Ex. 19, Staff Report, at 104-105] & AR 754-7585 

[Ex. 276 at 2A] . 

The Hearings Examiner also failed to address two variances sought 

by Northshore. See CP 2737 & 47 (Decision, Finding No. 46 & 

Conclusion No.4). These variances would allow Petitioners to reduce the 

mandatory side yards from 7 Y2 feet to the City's standard 5-foot side-yard 
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setbacks adopted in 2008-the standard now applied to all projects-and 

to allow some reduction in minimum lot sizes for modulation. See CP 873-

877 (Hanberg Test., Oct. 12,2009 Hr'g Tr. at 225:3-229:12); CP 764-770 

(Hanberg Test., Oct. 16, 2009 Hr'g Tr. at 116:10-122:12; 148:20-149:23) 

CP 796-797 & AR 7559-60 [Ex. 272]; see also AR 6333-6557 [Exs. 207, 

Slides 35 & 173], & AR 7273-75, 7277-78, & 7552-57 [Exs. 252, 254, 

269 & 270]. 

Ample testimony and evidence addresses the benefits of granting 

the sideyard and lot size variances, reiterating that such variances allowed 

more design flexibility, home modulation, avoid "cookie cutter" 

streetscapes, and increase public as opposed to private open space within 

the development by nearly four acres. See id.; see also CP 753-757 

(Browder Test., Oct. 12,2009 Hr'g Tr. at 105:17-106:1 & 107:12-109:23); 

CP 832-834 (Hanberg Test., Oct. 12,2009 Hr'g Tr. at 184:19-186:3); CP 

747-751 (Wilson Test., Oct. 16,2009 Hr'g Tr. 99:14-103:20); CP 833-834 

(Hanberg Test., Oct. 12,2009 Hr'g Tr. at 185:21-186:3) (explaining City 

typically grants side-yard variances permitted by the Code since 2008, 

which are common urban elements)). City staff reviews such requests on a 

"case-by-case" basis, and voiced no opposition to these variances. See AR 

7574-85 [Ex. 276 at l1A]. 

C. Initially Receptive, the City Turned Hostile and 
Attempted to Stop the Project. 

Northshore first approached the City in 2006 to determine whether 

any documents or code requirements would preclude residential 
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redevelopment of the golf course. See AR 5367-76,5380-82,5448 & 5498 

[Exs. 121-128, 130, 138 & 142]. After months of review, the City 

confirmed that there was available density in the Northshore PRD and that 

nothing precluded such redevelopment. See id. The City outlined a process 

by which the Northshore would apply to modify the Northshore PRD. See 

id. Northshore then commenced preparing and submitting the various 

applications now on appeal. See id. 

The day after Northshore submitted its complete application 

package, the City imposed a moratorium on PRD development. See AR 

5448 [Ex. 138]; CP 2734 (Decision, Finding No. 26). Unbeknownst to 

Northshore, then-and-current City Councilmember Jake Fey had initiated 

an effort to find a way to "affect / prevent / delay" the Northshore project. 

See CP 1464-1466 (Laing. Decl., Ex. A, January 23, 2007 email and 

partial transcript of January 30, 2007 City Council Study Session; Apr. 13, 

2010 City Council Hr'g Tr. at 6-12); AR 5377-79 & 5448 [Exs. 129 & 

138]. 

On January 23, 2007, Peter Huffman, Manager of the City's 

Planning Division, sent an interdepartmental email stating: 

[Council Member/Deputy Mayor] Fey has contacted me 
and has requested information regarding potential 
legislative land use actions that the City Council could 
consider to affect/prevent/delay the redevelopment of the 
Northshore Golf Course located in Northeast Tacoma .... 
My staff and staff from BLUS and Legal have met to 
discuss what options are available to affect or prevent the 
development of the golf course and have determined that 
the land use mechanism available is the use of the 
moratoria provisions of TMC 13.02.055. Under these 
provisions, the City Council could enact a moratorium on 
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the modification of eXIstmg Planned Residential 
Development (PRD's) [sic] in which the golf course is 
currently zoned. 

See CP 1464-1466 (Laing. Decl., Laing Decl., Ex. A (emphasis added)). 

In July 2007, during the moratorium, the City amended its PRD 

code, changing the definition of "open space" applicable to PRDs. See AR 

6188-6219 [Ex. 193]; see also CP 2734 (Decision, Finding Nos. 26 & 27). 

Because Petitioners submitted the application one day before the effective 

date of the moratorium, the Point at Northshore project vested under the 

pre-moratorium ordinances. See id. 

Councilmember Fey nonetheless continued his political efforts 

against the proposal by suggesting during a council meeting that, if the 

application were deemed "incomplete," Northshore's rights would not 

have vested, stating: 

I would say at the outset with respect to the developers' 
rush to beat me to the punch so to speak by getting his 
application in earlier than anticipated, that if that 
application is not sufficient, deemed to be not sufficient it 
would be subject to the moratorium. 

See CP 1464-1466 (Laing. Decl., Ex. A). The City then notified 

Northshore that the application was incomplete. CP 2734 (Decision, 

Finding Nos. 26 & 27). When Northshore appealed, the Hearings 

Examiner reversed, holding that the applications were complete and vested 

under the pre-moratorium rules. See id. & AR 5845 [Ex. 162]. Thereafter, 

Councilmember Fey distributed campaign materials, stating, "I stood with 

you, the residents of Northeast Tacoma, when developers tried to pave 
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over our golf course and disrupt our quality of life." See CP 1481-1482 

(Laing. Decl., Ex. D). 

D. The Superior Court Previously Declared 
Northshore's Right to Seek Redevelopment of 
the Golf Course. 

The City brought a declaratory judgment action in January 2008 to 

prevent the Project. The City asserted it had a non-possessory property 

interest in the Golf Course that would allow it to preclude residential 

redevelopment of the course. Neighboring property owners intervened, 

asserting substantially identical causes of action. See AR 415-506 [Ex. 25, 

Ex. D, February 25, 2009 Order at 7:15-22 (emphasis added); see also id., 

Ex. E, February 25, 2009 Order at 4:1-10]; CP 2734-2735 (Decision, 

Finding Nos. 29-31). 

On February 4, 2009, the Pierce County Superior Court rejected 

the City's and neighbors' claims of a property interest and ruled that the 

Northshore and the owners could apply to remove the open space 

designation from the Golf Course, and that they would be in no different 

position than any other property owner within the PRD. See id. The trial 

court declared that the City must process Northshore's pending land use 

application "consistent with the provisions which are set forth in the 

planned residential development ordinance." ld. Finally, the trial court 

rejected the claims by neighbors that they had any enforceable right 

regarding the Golf Course. Id. 

The City and Northshore did not appeal the court's decision, but 

some of the opposing neighbors did. See id. On November 16, 2010, this 
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Court affirmed the trial court's decision. See CP 1470-1479 (City of 

Tacoma, et ano v. Northshore Investors, LLC, et al., 2010 Wash. App. 

LEXIS 2551 (Wash. Ct. App. Nov. 16, 2010)0. The Superior Court's 

decision became the law of the case respecting the use of the Golf Course. 

E. Despite Finding that the Project "Is Well and 
Thoughtfully Designed," the City Denied Northshore's 
Applications based on "A Massive Outpouring of 
Citizen Outrage." 

The Hearing Examiner denied the Site Plan Approval and 

Preliminary Plat applications and recommended the City deny the Rezone 

Modification Application. See CP 2730, 2747 & 2749 (Decision, 19 & 

20). The Examiner's decision followed a four-day public hearing. CP 

2730. The record consisted of 276 exhibit and testimony from 34 

individuals. Id. The Hearing Examiner stated 100 "Findings of Fact." See 

CP 2730-2746. 

The conclusory section of the decision from Findings 84 to 100, 

focuses on the prior history of the PRD, what Examiner characterized as 

the "PRD Intent," the 1981 agreements at issue in the declaratory action, 

and certain "in perpetuity" language used by the original Hearing 

Examiner when the PRD was established. See CP 2744-2746 (Decision). 

The Hearing Examiner re-stated the issue before him regarding the 

Rezone Modification as asking "whether this particular PRD as modified 

will achieve the more desirable living environment such districts are 

intended to create." See CP 2744 (Decision, Finding No. 85). Under that 

self-created standard, the Hearing Examiner focused on the effect the 
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proposed changes would have on neighbors "without their consent" based 

on "the unilateral action of a single applicant." See CP 2746 (Decision, 

Finding No. 94). He remarked that "the 'in perpetuity' language serves to 

emphasize that maintaining the golf course in open space was pivotal" to 

the creation of the PRO. See CP 2746 (Decision, Finding No. 96). 

Although the Examiner conceded that the "in perpetuity" phrase 

"probably expresses a concept beyond the City'S ability to guarantee," id., 

he in fact relied on that phrase to reject the Project. See CP 2746 (Finding 

No. 96). Notably, the Examiner recognized what he viewed as a "massive 

outpouring of citizen outrage" confronting the Project. See CP2746 

(Finding No. 98). 

While acknowledging that the Project "is well and thoughtfully 

designed," the Examiner found it "in the wrong place" "given the history 

and physical context of this particular PRD" in that the development 

would change the "perception of open space by those living in the adjacent 

plats." CP 2733 (Finding No. 17) (emphasis added). At the same time, the 

Examiner held that the project is not inconsistent with the Comprehensive 

Plan, satisfying TMC 13.06.650(1). See CP 2740, 2747 (Decision, 

Conclusion Nos. 8 & 9). The City Council adopted the Hearing 

Examiner's recommendations, adopted his findings and conclusions, and 

affirmed his denials. See CP 2728 (City Council's Apr. 15,2010 decision). 
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F. The Trial Judge Denied Northshore's LUPA Petition. 

The trial court declined to reverse the City's decisions after 

reviewing the briefing and holding a hearing. See CP 2315-2319 (Superior 

Court order). Northshore timely appealed pursuant to RCW 

36.70C.040(3). See CP 2320-2327 (Northshore's Notice of Appeal). 

V. STANDARD OF REVIEW 

Under LUP A, an appellate court "stand [ s] in the shoes of the 

superior court and review[ s] the hearing examiner's action de novo on the 

basis of the administrative record." Wells v. Whatcom County Water Dist. 

No. 10,105 Wn. App. 143, 150, 19 P.3d 453 (2001). "The proper focus of 

our inquiry is therefore the [decision by the local jurisdiction], rather than 

the trial court's decision." !d. 

Reversal is required if a petitioner meets its burden of proving that 

one of the following standards has been met, as provided in RCW 

36.70C.l30(1): 

(a) The body or officer that made the land use decision 
engaged in unlawful procedure or failed to follow a 
prescribed process, unless the error was harmless; 

(b) The land use decision is an erroneous interpretation of 
the law after allowing for such deference as is due the 
construction of a law by a local jurisdiction with expertise; 

(c) The land use decision is not supported by the evidence 
that is substantial when viewed in light of the whole record 
before the court; 

(d) The land use decision is a clearly erroneous application 
of the law to the facts; 
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(e) The land use decision is outside the authority or 
jurisdiction of the body or officer making the decision; or 

(f) The land use decision violates the constitutional rights 
of the party seeking relief. 

See Lakeside Indus. v. Thurston County, 119 Wn. App. 886, 894, 83 P.3d 

433 (2004), review denied, 152 Wn.2d 1015 (2004). "Standards (a), (b), 

(e), and (f) present questions of law that [the] court reviews de novo. 

Standard (c) concerns a factual determination that this court reviews for 

substantial evidence. And finally, the clearly erroneous test under (d) 

involves applying the law to the facts." JL. Storedahl & Sons, Inc. v. 

Clark County, 143 Wn. App. 920, 928, 180 P.3d 848 (2008) (internal 

citations omitted), review denied, 152 Wn.2d 1015 (2008). 

A land use decision must be supported by "substantial evidence." 

See RCW 36. 70C.130(1)( c). Evidence is substantial when there is 

sufficient quantity of evidence in the record to persuade a reasonable 

person that the declared premise is true. Isla Verde Int'l Holdings, Inc. v. 

City oj Camas, 146 Wn.2d 740, 49 P.3d 867 (2002); Wenatchee 

Sportsmen Ass 'n v. Chelan County, 141 Wn.2d 169, 176, 4 P.3d 123 

(2000). 

A decision is clearly erroneous when the reviewing court is "left 

with the definite and firm conviction that a mistake [has been 

committed]." See Lakeside Indus., 119 Wn. App. at 894. 

VI. ARGUMENT AND AUTHORITY 

This Court should grant Northshore relief and reverse. The City'S 

conclusions are both factually and legally erroneous. The City'S decision 
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on the Rezone Modification Application also contradicts the Superior 

Court's declaratory judgment affirmed by this Court, resulting in further 

legal error. The declaratory judgment required the City to consider 

Northshore's land use planning applications under the existing code and 

regulations as if Northshore were any other applicant. The City did not. 

The City instead impermissibly relied on the past "open space" 

designation and the language in the 1981 documents regarding 

"perpetuity" to lock the property into its prior designation. The City also 

focused on lack of community support for-actually, "a massive 

outpouring of citizen outrage" against-the Project and denied it to 

appease the community. Per the applicable regulations and based on the 

record before the Examiner, the Project should have been approved. 

The City's decision to deny the Project violates longstanding 

precedent. Washington courts have repeatedly admonished that "a zoning 

decision must relate to legal requirements." See, e.g., Indian Trail 

Property Owner's Ass 'n v. City of Spokane, 76 Wn. App. 430, 439, 886 

P.2d 209 (1994). Washington law is unequivocal that "neighborhood 

opposition alone may not be the basis of a land use decision." See Tugwell 

v. Kittitas County, 90 Wn. App. 1, 8-9, 15, 951 P.2d 272 (1997) (citing 

Sunderland Family Treatment Servs. v. City of Pasco, 127 Wn.2d 782, 

797, 788, 903 P.2d 986 (1995), and Indian Trail Property Owner's Ass 'n 

v. City of Spokane, 76 Wn. App. 430, 439, 886 P.2d 209 (1994)); see also 

Parkridge v. City of Seattle, 89 Wn.2d 454, 462, 573 P.2d 359 (1978), 

Maranatha Mining, Inc. v. Pierce County, 59 Wn. App. 795, 805, 801 
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P.2d 985 (1990) and Kenart & Assocs. v. Skagit County, 37 Wn. App. 295, 

303,680 P.2d 439, review denied, 101 Wn.2d 1021 (1984)). Land use 

approval cannot be conditioned on the community's consent. Washington 

ex rei. Seattle Title Trust Co. v. Roberge, 278 U.S. 116, 118-19,49 S. Ct. 

50,73 L. Ed. 210 (1928); Eubankv. City a/Richmond, 226 U.S. 137, 143-

44,33 S. Ct. 76, 57 L. Ed. 156 (1912). 

This Court should reverse the City's decision and remand it with 

instructions that the Rezone Modification application be granted, along 

with the Site Plan and Preliminary Plat Application and related Wetland 

Stream and Variance applications. 

A. This Court Should Reverse and Require Approval of 
the Rezone Modification Application. 

Based on the record and the applicable regulations, the Rezone 

Modification application should have been approved. A rezone 

modification, under the Tacoma Municipal Code (TMC), is treated as a 

permit modification to an approved permit subject to TMC 13.05.080. 

The Project must satisfy the applicable criteria contained in TMC 

13.06.650. It does. "As a quasi-judicial decision, the [City] must evaluate 

site-specific rezone requests under legislatively established criteria, 

including the comprehensive plan policies and other development 

regulations, and those criteria constrain the [City's] discretion." JL. 

Storedahl, 143 Wn. App. at 931. Under this standard, the Rezone 

Modification should have been approved. The City denied the application 

based on impermissible considerations. 
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This Court's decisions Tugwell v. Kittitas County, supra, and 

Henderson v. Kittitas County, 124 Wn. App. 747, 753, 100 P.3d 842 

(2004), review denied, 154 Wn.2d 1028 (2005), provide a strong 

framework for reversal. In Tugwell v. Kittitas County, this Court 

recognized that changes in zoning in the surrounding area and the 

resulting intensification-even potential intensijication--of uses through 

regulatory changes can support a request of rezone. 90 Wn. App. at 9 

(holding rezone application supported by demonstrated intensification of 

zoning and uses over preceding decade since original rezone). 

In Tugwell, opponents of the modification argued that the rezone 

was not supported by substantial evidence of changed circumstances nor 

was it in the public interest. Id. at 3-5. This Court rejected the arguments 

both as to what constitutes substantial evidence of a change in 

circumstances that supports rezoning, and whether public opinion alone is 

an adequate basis for denial, stating: 

The City relies heavily on what it claims is a lack of 
evidence that public opinion or the circumstances on the 
Snowdens' own property had changed since 1980. It is true 
that a majority of the speakers at the public hearings 
opposed the rezoning. However, neighborhood opposition 
alone may not be the basis of a land use decision. And 
while the Snowdens' use of their property apparently had 
not changed since 1980, the changing character of the 
neighboring property had an effect on their farm, such as 
increasing liability insurance costs and traffic. In light of 
the whole record before the court, there is substantial 
evidence that the circumstances had changed to support the 
rezomng. 

ld. at 9-10 (Emphasis added.) 
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In Tugwell, this Court also found substantial evidence that the 

rezoning was in the interest of the public health, safety, morals, or general 

welfare, because the rezone met both a "fundamental objective" of the 

County's comprehensive plan and furthered two related policies related to 

preserving farmland and limiting development to "already partially 

subdivided and/or developed areas." Id. at 9-10. The Point at Northshore 

Project at issue here similarly meets the objectives of the City's 

Comprehensive Plan and a myriad of land use planning policies. 

To show changed circumstances, the property owners in Tugwell 

submitted evidence showing their farm had been "a marginal operation for 

quite some time." Id. at 10. This evidence showed that for four years the 

farm had operated at a net loss due to marginal soil, an unreliable water 

supply, and higher than average costs of operation. Id. at 10-11. This 

Court agreed the rezone was in the public's interest, stating, "In light of 

this evidence that the property was poorly suited for agricultural use 

coupled with the County's policy favoring this type of property for 

residential development, the Board properly concluded the rezoning was 

in the public's interest." Id. at 11. The same conclusion is supported by 

the present record. The Golf Course property has become poorly suited 

for golf course use, whereas the proposed residential development 

complies with City policy for infill development and numerous other 

planning objectives. Under Tugwell, approval was warranted. 

Similarly, in Henderson v. Kittitas County, supra, this Court 

affirmed the county's grant of a rezone application based both on evidence 
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of changes from "largely agricultural to residential" uses and on a showing 

that the proposal implemented two comprehensive plan policies aimed at 

reducing "U1;jJan sprawl." Id. at 754-56. The Court found a substantial 

change in circumstances. Id. at 754. The Court also noted, "Because the 

proposed rezone here from forest and range 20-acre minimum lot sizes to 

agricultural 3-acre minimum lot sizes implements the express policy of the 

comprehensive plan, this fact alone would justify the rezone." Id. at 755-

56 (emphasis added). The Henderson court found the public interest met 

because the additional "tax money to provide additional services to the 

community is a benefit to the public health, safety, and welfare" and the 

rezone furthered the goals of the comprehensive plan by decreasing 

sprawl. Id. at 756. These same benefits, and more, obtain from 

Northshore's project. 

Under Tugwell and Henderson, on this record the Court should 

reverse the City's denial of the Rezone Modification. 

1. The Rezone Modification Application Satisfies 
the Criteria of TMC 13.06.650. 

The City misapplied the requirements of TMC 13.06.650 and 

ignored substantial evidence supporting the Rezone Modification. The 

conclusion that TMC 13.06.650(B)(2) was not satisfied is legally 

erroneous, unsupported by substantial evidence, and/or clearly erroneous. 

This Court should reverse under RCW 36. 70C.130( 1 )(b ), (c) and (d). 

TMC 13.06.650 sets forth the criteria for the Rezone Modification 

Application. Its full text is attached as Appendix B. "The basic rule in 
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land use law is still that, absent more, an individual should be able to 

utilize his own land as he sees fit." Sleasman v. City of Lacey, 159 Wn.2d 

639, 643, 151 P.3d 990 (2007). "Land-use ordinances must be strictly 

construed in favor ofthe landowner." !d. at 643, n. 4. The ordinance must 

be construed in favor of Northshore. 

There is no dispute that the Rezone Modification meets the first 

and fourth criteria under TMC 13.06.650. See CP 2737-2738 (Decision, 

Finding No. 48); accord CP 2748-2749 (id., Conclusion Nos. 11-20). With 

regard to the remaining three criteria, the City incorrectly concluded they 

were not met. 

a. Approval was proper under TMC 
13.06.650(B)(2) where the record contains 
substantial evidence of changes. 

Northshore established substantial changes to the Golf Course 

property supporting the rezone modification under TMC 13.06.650(B)(2). 

Reversal is proper under RCW 36.70C.130(l)(b), (c) and (d). 

This Court first should conclude that the decision incorrectly 

focuses on the alleged lack of evidence of changes to the surrounding 

area, whereas the code focuses on substantial changes in conditions 

affecting the use and development of the subject property. See TMC 

13.06.650(B)(2). Cf CP 2732, CP 2743-2744, CP 2748 (Decision, Finding 

Nos. 13, 81-83 & Conclusion Nos. 11, 13-16). In fact, the Decision 

states- contrary to the express, unambiguous language of TMC 

13.06.650(B)(2)-that '''substantial changes in condition' requires a 
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broader consideration of factors than just the financial viability of the 

present use of the particular parcel under consideration." See CP 2748 

(Decision, Conclusion No. 11) (emphasis added). 'fMC 13.06.650(2), 

however, expressly and unambiguously limits the analysis to conditions 

affecting the "use and development of [the particular parcel under 

consideration]." This is a clearly erroneous interpretation and application 

of the law, so the decision to deny the Rezone Modification application 

must be reversed. See RCW 36.70C.130(1)(b). 

i The declining economic viability of 
the Golf Course establishes the 
right to a rezone modification. 

Substantial evidence demonstrates that the Golf Course is failing, 

cannot currently be sold as a golf course and cannot continue to be 

operated as a golf course. This is a substantial change sufficient in 

circumstances affecting the Golf Course to support the Rezone 

Modification. The Hearing Examiner's contrary recommendation, and the 

City's Council adoption of it, are unsupportable on this record. 

Northshore's evidence regarding the economic downturn of the 

Golf Course, its elderly owners nearing retirement, and the inability of the 

owners to sell the Golf Course as a golf course is detailed at Section 

IV .A.l, above. This evidence show, inter alia, that the number of annual 

rounds has decreased by about 40% since 2000 and continues to decrease. 

The owners' records demonstrate a 5% decline in revenues every three 

since 1990; they now operate in the red. Large capital expenditures will 

soon be needed for aging equipment. 
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Significantly, an independent Task Force that included the City's 

Metro Parks district evaluated the viability of the Golf Course and found 

that, despite the owners' efforts, continued operation of the Golf Course 

was only "feasible" if "alternate funding" could be found "for purchase 

and long term capital needs." There is no evidence in the record, either 

direct or by inference, of "alternate funding" being available. To the 

contrary, the evidence shows no one is interested in operating this failing 

golf course. 

To support the Decision, the Hearing Examiner concluded that he 

"was not convinced that the property cannot be sold as a golf course," 

alluding to the sale of a nearby golf course but failing (ironically) to 

acknowledge that the sale was for residential redevelopment, not ongoing 

golfing. See CP 2743 (Decision, Finding Nos. 74-78); see also AR. 6220-

49 [Ex. 194]. Unsubstantiated, speculative comments are not "competent 

and substantial evidence" to uphold a decision to deny a land use permit 

application. See Sunderland, 27 Wn.2d at 797. Lacking either competent 

evidence a rationale beyond the purest speculation for these conclusions, 

the decision to deny the Rezone is improper and should be reversed. Jd. 

Contrary to the Superior Court ruling by which it is bound, the 

City apparently would have the elderly owners defy nature and the reality 

of age by continuing to operate the Golf Course "in perpetuity" due to the 

fact that in 1981 they failed to state they could not do so. See CP 2743 

(Decision, Finding No. 77). The owners' advancing age and failed efforts 

to sell the financially challenged operation are changed circumstances. 

32 



Thirty years later, the Golf Course property should not be locked into a 

use that is demonstrably unfeasible. 

These substantial changes In circumstances are ineluctably 

established by the record and are of a type that supports a rezone, as 

demonstrated by Tugwell and Henderson. The City's Decision fails to 

point to either evidence or a logically defensible rationale to refuse to 

accept it. As such, the City's decision to deny the Rezone Modification 

applications is unsupported by substantial evidence, is a clearly erroneous 

application of the law to the facts and should be reversed. See RCW 

36.70C.l30(l)(b)-(d); see also Sunderland, 27 Wn.2d at 797. 

ii The nooding of the Golf Course is 
a substantial change supporting a 
rezone. 

Substantial-in fact all of the---evidence in the record shows that 

rampant, annual flooding of the Golf Course began in the 1990' s and, as a 

result, the property has become ill-suited to use as a golf course. This is a 

substantial physical change affecting the subject property that clearly 

establishes a right to the requested Rezone Modification. 

Evidence regarding the rampant, annual flooding of the Golf 

Course is detailed at Section IV.A.2, above. The evidence demonstrates 

that, due to additional development within the PRD, the Golf Course has 

become "a swamp bog" during the fall, winter and spring, capturing all of 

the stormwater in the area. Untreated stormwater flows directly from the 

Golf Course into the protected stream, Joe's Creek. This evidence is not 
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only unrebutted, it is provided in part and supported by the testimony of 

the City's environmental Staff and neighboring property owners. 

Such facts require the Rezone Modification. When the Golf 

Course was denominated "open space" in 1981, the flooding conditions 

did not exist. Ironically, the build-out of the PRD has contributed to if not 

caused the flooding. These conditions are antithetical to continued 

operation of the Golf Course. The Golf Course has become the catch-

basin of the PRD community due to inadequate infrastructure such as 

undersized culverts and no emergency escapements, despite decades of 

increased development in the area. 

The Hearing Examiner (and, hence, the City) concluded that such 

changed circumstances did not satisfy TMC 13.06.650(B)(2). See CP 

2732, CP 2743-2744, CP 2748 (Decision, Finding Nos. 13, 81-83 & 

Conclusion Nos. 11, 13-16). Under Tugwell and Henderson, these 

changed circumstances support the Rezone Modification. The City'S 

Decision is legally erroneous, unsupported by substantial evidence, and a 

clearly erroneous application of the law to the facts, so it should be 

reversed. See RCW 36. 70C.l30(l )(b )-( d). 

b. Approval was also proper under TMC 
13.06.650(B)(2) to implement the 
Comprehensive Plan. 

Northshore established that the modification is required to directly 

implement numerous provisions of the City's Comprehensive Plan. This 

is an alternative ground to permit modification under TMC 

13.06.650(B)(2). Reversal is proper under RCW 36. 70C.130(l )(b ), (c) 
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and (d). The Project will provide infill development, address severe 

ongoing flooding issues, provide much-needed facilities and park impact 

fees, improve the transportation network, and offer open space open to all 

not just golfers, all of which are objectives under the Comprehensive Plan. 

As Tugwell and Henderson demonstrate, anyone of these would support 

approval. Here, the myriad of provisions implemented by the Project 

strongly supports approval. 

As part of their January 2007 application materials, Northshore 

submitted an analysis of the project vis-a-vis the City's PRD rezone 

criteria, including an analysis of how the project would implement the 

City's Comprehensive Plan goals and policies. See AR 5431-42 [Ex. 136]. 

In November 2007, the City generated a list of Comprehensive Plan 

Policies that it deemed to be most applicable to the project. See AR 5910-

25, 6028-33 [Exs. 174 & 179]. Northshore created and submitted an 

analysis to show how the project was both consistent with and necessary 

in order to implement dozens of the City's Comprehensive Plan policies. 

See AR 5975-6017,6034-37 [Exs. 178 & 180]. 

Before the Examiner, the Project team provided lengthy analysis 

and testimony to show how the Project met the PRD rezone modification 

criteria, including directly implementing the City's Comprehensive Plan 

policies and providing for the public health, safety and welfare. See CP 

744-771 (Ebsworth Test., Oct. 12,2009 Hr'g Tr. at 96:9-123:25); CP 785-

787 (Hanberg Test., Oct. 12,2009 Hr'g Tr. at 137:7-139:21); see also AR 

6333-6557 [Ex. 207, Slides 38-67]. 
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For example, Mr. Hanberg provided the Hearings Examiner with a 

summary highlighting the bases and evidence supporting the request for 

the Rezone Modification pursuant to the Comprehensive Plan. See CP 

1252-1253 (Oct. 16, 2009 Hr'g Tr. at 154:20-155:6) & AR 7561-65 [Ex. 

273]. Northshore identified approximately 50 Comprehensive Plan goals 

and policies that the Point at Northshore project would implement and that 

the City agreed were consistent with the project. See CP 761-771 

(Ebsworth Test., Oct. 12, 2009 Hr'g Tr. at 113:23-123:25); see also Ex. 

AR 6333-6557 [Slides 38-67]; see also AR 5250-5366 [Ex. 119, Staff 

Report, at 77-98]. 

The record demonstrates the Project is required to directly 

implement at least the following express planning goals and policies: 

Infill Housing. The Project directly implements the City'S 
Comprehensive Plan Housing Element Policy for Neighborhood 
Infill Housing, H-NQ-2, which seeks "infill housing . . . 
compatible with abutting housing styles and with the character of 
the existing residential neighborhood." This policy also seeks to 
achieve additional housing "within areas identified for residential 
growth," such as the PRD. See AR 5975-6017 [Ex. 178] & AR 
6333-6557 [Ex. 207, Slides 92-172]; CP 818-841 (Reader Test., 
Oct. 12,2009 Hr'g Tr. at 170:1-193:23); see also CP 785-787 
(Hanberg Test., Oct. 12,2009 Hr'g Tr. at 137:7-139:21). 

Capital Facilities. With regard to stormwater, transportation, 
sewer and park facilities, the Project is necessary to directly 
implement that City's Capital Facilities Policy, CF-APFS-l, which 
states "Maintain level of service standards for each type of public 
facility and provide capital improvements needed to achieve and 
maintain the standards for existing and future populations." 
(Emphasis added.) See AR 5975-6017 [Ex. 178] & AR 6333-6557 
[Ex. 207, Slides 48-75] and CP 767-768 (Ebsworth Test., Oct. 12, 
2009 Hr'g Tr. at 119:11-120:23); CP 788-791 (Hanberg Test., Oct. 

36 



12, 2009 Hr'g Tr. at 140:19-143:21); see also AR 7574-85 [Ex. 
276 at 7A-I0A]. 

Strengthen Habitat Connections. The Project's new stormwater 
facilities-which resolve community flooding issues and provide 
enhanced storm water treatment-are necessary to implement the 
City's Environmental Policy, E-FW-9, Strengthen Habitat 
Connections, which provides "Encourage actions which protect 
and improve natural resources in both the upper and lower areas of 
the Puyallup River watershed and strengthen connections within 
and between them." See AR 5975-6017 [Ex. 178] & AR 6333-
6557 [Ex. 207, Slides 70-75]; CP 750-754 (Ebsworth Test., Oct. 
12,2009 Hr'g Tr. at 102:1-106:15); CP 962-965 (Foster Test., Oct. 
15,2009 Hr'g Tr. at 78:8-81:2); AR 4478-4821 [Ex. 99]; see also 
AR 172-414, 942, & 5466-97 [Exs. 21-24 (Petitioners' Conceptual 
Drainage Reports)], 60, & 141 (SEPA 96-00074 MDNS for 
upgrade to stormwater facilities in late 1990s)]; CP 793 (Hanberg 
Test., Oct. 12,2009 Hr'g Tr. at 145:14-19). 

Recreation and Open Space- Changing Needs. The Project also 
directly implements the City's Comprehensive Plan Recreation and 
Open Space Element's overarching goal to "Acquire, develop and 
improve the optimum variety and number of recreation and open 
space facilities consistent with the changing needs of the 
community." See CP 767-768 (Ebsworth Test., Oct. 12,2009 Hr'g 
Tr. at 119:11-120:23); CP 798-800 (Hanberg Test., Oct. 12, 2009 
Hr'g Tr. at 150:9-152:25); see also Ex. AR 6333-6557 [Slides 48-
52], & AR 5910-25,5975-6037, & 7574-85 [Exs. 174,178-180 & 
276 at 7A-I0A]. While the private golf course is declining and 
unused by the community, the Project would provide open space 
actually "open" to the public. 

Recreation and Open Space- Trails & Neighborhoods. The 
Project implements the Northeast Tacoma Subarea Plan's 
Recreation and Open Space Elements NET 4.2 (Trails) and 4.4 
(Recreational Opportunities). See id. The Project is clearly 
necessary to implement Policy NET 4.2, which provides "Support 
the development of a trail system for walking and bicycling which 
would connect the schools, parks, steep slope and other open space 
amenities in Northeast Tacoma." Without the Project, the desired 
connections to Norpoint and Alderwood parks will not exist. See 
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id. Likewise, it is also necessary to implement neighborhood-level 
goals Neigh-21 & -22, which state: 

... Improvements to key recreational facilities such 
as Norpoint Community Center and Alderwood Park 
need to be completed as soon as possible. Also a 
trail system needs to be developed for walking and 
bicycling that would link Northeast Tacoma to other 
systems in Tacoma, Federal Way, Fife, Browns 
Point and Dashpoint. ... 

See AR 7339-40 [Exs. 256]; AR 7574-85 [Ex. 276 at 7A-10A]. 

Recreation and Open Space- Linkages. The Project will also 
directly implement the City'S Recreation and Open Space Policy, 
ROS-G-7 and ROS-AC-10, which call for physical connections 
and linkages among neighborhoods, centers and other open spaces, 
all of which are lacking and all of which are provided by the 
Project. See AR 6333-6557 [Slides 48-52], & AR 5910-25, 5975-
6037, & 7574-85 [Exs. 174, 178-180 & 276 at 7A-lOA]. ROS-G-7 
is particularly applicable, as it states "Encourage the development 
of pedestrian, bicycle or equestrian linkages wherever possible, 
appropriate within and between recreation and open space sites." 
See id. 

Recreation and Open Space: New Corridors/Separate Bike 
Paths. The Project is also necessary to directly implement the 
City's Recreation and Open Space Policies, ROS-PB-1 & 2, which 
respectively seek to "Locate and develop bicycle and pedestrian 
facilities that provide on- and off-road recreation for the 
community" and "Develop new corridors for bicycle/pedestrian 
trails and take advantage of available corridors such as existing 
park trails, greenbelt areas, railroads, pipelines, power lines and 
street rights-of-way." Without the project, these "new" 
bicycle/pedestrian connections, including the desired linkages 
between Norpoint, Dashpoint and Alderwood parks, will not be 
realized. Additionally, the facilities provided by the project will 
meet policies ROS-PB-5 & -6, the former of which provides 
"Develop bike paths that are separate from motorized traffic 
wherever appropriate to a trail system," and the latter of which 
encourages development of facilities that "provide direct access to 
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recreation areas to complement the recreational and educational 
activities of the area." See id. 

Recreation and Open Space- Compatible Uses and Increased 
LOS. The Project will replace a failing, flooded, pay-to-play Golf 
Course seldom used by the community with a regional park and 
trail system open to everyone. See AR 6333-6557 [Ex. 207]. 
Recreation and Open Space Policy ROS-G-6 provides "Encourage 
compatible, multiple use of open space and recreation facilities." 
See AR 5975-6017 [Ex. 178]. Perpetuation of the failing, private 
golf course unused by the community is inimical to the City's 
overarching goal to "Acquire, develop and improve the optimum 
variety and number of recreation and open space facilities 
consistent with the changing needs of the community." Notably, 
the project would bring an existing deficiency in the level of 
service (LOS) for pathways and trails from a shortage of about 
one-third mile to a level well-above the LOS standard. See AR 
7574-85 [Ex. 276 at 7A-IIA]. 

Impact FeeslFunds. The Project will provide additional impact 
fees to address the needed improvements, and it will provide the 
trail system called out in the City'S plans. See CP 1193 (Wilson 
Test., Oct. 16, 2009 Hr'g Tr. at 95:13-20); AR 6333-6557, 6285-
91, [Exs. 207, 200 & 207; see also AR 1412-1414 & 7574-85 
[Exs. 77, 78 & 276 at 7A-I0A]. The City'S General Recreation and 
Open Space polices, ROS-I0 & 11, further state "Obtaining funds 
for recreation and open spaces acquisition, development, 
improvement is necessary to maintain and enhance existing 
facilities ." See AR 5975-6017 [Ex. 178]. Northshore will 
voluntarily provide additional impact fees to address needed 
improvements. Tacoma's Capital Facilities Policy, CF-APFS-l, 
which states "Maintain level of service standards for each type of 
public facility and provide capital improvements needed to achieve 
and maintain the standards for existing and future populations." 
The project will provide much-needed facilities and impact fees to 
address existing and anticipated deficiencies, address severe 
ongoing flooding issues, and improve the transportation network. 

Development Planning. Denying the project is at odds with City 
planning policy ROS-AC-8, which states "Balance the public 
desire for open space areas with the need to provide for private 
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development." See AR 5975-6017 [Ex. 178] & AR 6333-6557 [Ex. 
207] (emphasis added). Rejection of the project, which admittedly 
serves numerous Comprehensive Plan objectives, fails to achieve 
this balance. 

The record amply demonstrates that the Project is necessary to 

implement dozens of the City's Comprehensive Plan policies and goals, 

per TMC 13.06.650(B)(2). This Court should reverse under RCW 

36.70C.l30(1)(b), (c) and (d). 

c. Approval was proper under TMC 
13.06.650(B)(3) and (5) where the 
application is consistent with the PRD 
and meets the public interest 

Northshore established that the application is consistent with the 

PRD and meets the public interest. TMC 13.06.650(B)(3) and (5) were 

satisfied as a matter of fact and law. Reversal is proper under RCW 

36. 70C.l30(1 )(b), (c) and (d). The decision demonstrates legal error in 

contravening the declaratory judgment (see infra VI.A.2), basing denial on 

public opinion, and mis-stating the standard. The decision demonstrates 

factual error in concluding that the project is not consistent with the PRD 

and does not meet the public interest. Substantial evidence does not 

support those conclusions, and/or the City misapplied the law to the facts. 

The City erred in concluding that the Rezone Modification was not 

consistent with the PRD establishment statement. See CP 2744-49 

(Decision, Finding Nos. 86-88, 99 & Conclusion Nos. 17-19). See TMC 

13.06. 140(A). The Rezone Modification meets the intent of the R-2 PRD 

district, TMC 13.06.140(A), by facilitating "desirable, aesthetic and 

efficient use of open space" without producing "an adverse influence on 
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adjacent properties." The Golf Course presently is zoned for residential 

use and identified as such in both the City's Comprehensive Plan and 

zoning documents. Infill residential development that provides sufficient 

open space is consistent with the R-2 PRD district. 

The Decision ignores that the Project does not create a new PRD 

district. The Project proposes additional residential development in a PRD 

already zoned Jor residential development! The Project implements 

dozens of policies of the Comprehensive Plan. It provides infill 

development with identical housing types. It preserves remaining open 

space in a form accessible to the entire public, not select, middle-aged men 

from other communities who play golf in declining numbers. The open 

space will actually be "open" to the whole public for a variety of 

recreational uses. The Project provides open space for the PRD consistent 

with and in excess of the code requirements. The Rezone Modification is 

consistent with the PRD. 

The Project also furthers the public interest. The sole adverse 

impact from the Project is the aesthetic impact of the loss of private golf 

course views. The decision captures this point, noting, "Simply put, the 

people living in and around the golf course would be looking at and 

experiencing adjacent land use that is quite different from the present." 

See CP 2740 (Decision, Finding No. 56). "The law does not require that 

all adverse impacts be eliminated; if it did, no change in land use would 

ever be possible." Pease Hill Comm'ty Group v. County oj Spokane, 62 
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Wn. App. 800,808-09,816 P.2d 37 (1991). The loss of golf course views 

does not support the City's conclusion that the public interest is not met. 

The City correctly concluded that no SEPA basis supports denial 

of the project. See CP 2747 (Decision, Conclusion 9). In reaching this 

conclusion, the City notes that, "In most areas, the City and [North shore ] 

agreed that the mitigation offered will eliminate significant adverse 

impacts." See CP 2740 (id., Finding 53). Despite these findings, the 

decision concludes that converting a flooding, failing, pay-to-play private 

golf course into needed parks, trails and homes for the whole community 

was a not "a more desirable use of open space" and that it would "not 

avoid an adverse [aesthetic] effect on adjacent properties." See CP 2749 

(id., Conclusion No. 18). This demonstrates error both because whether 

the project is a "more desirable use of open space" is not the inquiry, and 

because the single adverse impact does outweigh the numerous advantages 

and benefits of the project. That people have come to enjoy even a pristine 

forested parcel does not give them an entitlement to have it remain so. See 

Plum Creek Timber Co. v. Washington State Forest Practices Appeals 

Boards, 99 Wn. App. 579, 594, 993 P.2d 287 (2000). 

In sum, on substantially similar records and asserted grounds, this 

Court held Tugwell and Henderson that the public interest was satisfied by 

the proposed projects. That same holding is proper here. There are no 

common law view easements or other entitlements to view preservation. 

See Collinson v. John L. Scott, Inc., 55 Wn. App. 481, 488, 778 P.2d 534 

(1989). The City'S considerations were not proper. The primary benefit 
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of the rezone, similar to in Henderson, is the myriad of goals in the 

Comprehensive Plan that will be furthered. The Project is consistent with 

the PRD and meets the public interest. The City's contrary findings and 

conclusions are unsupported by substantial evidence in light of the whole 

record, a clearly erroneous interpretation of the law and/or a 

misapplication of the law to the facts. This Court should reverse under 

RCW 36.70C.130(1)(b), (c)&(d). 

B. This Court Should Reverse because the Decision is 
Contrary to the Declaratory Judgment. 

This Court should reverse as a matter of law because the City's 

decision disregards and contravenes the Superior Court's February 2009 

declaratory judgment rejecting the City's and neighbor's assertions of a 

property right in the Golf Course. This legal error tainted all of the 

material findings and conclusions and requires reversal pursuant to RCW 

36. 70C.130( 1 )(b )&( d). 

The Superior Court required the City to evaluate Northshore's land 

use applications as it would any other applicant's, and rejected the 

proposition that the 1981 Hearing Examiner decision on the original 

rezone imposed a perpetual use restriction on the Golf Course. Despite 

those rulings, the City denied the Rezone Modification Application based 

on the thirty-year-old open space designation in order to achieve its view 

of "faimess" to the neighbors rather than on the Project's legal merits. 

The foregoing is evident throughout the "Findings of Fact" 

adopted by the City, which frequently reference the circumstances of the 
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original "open space" designation. See CP 2732-2734 (Decision, Finding 

Nos. 11, 12, 15-25). Numerous findings reflect on the intended 

permanence of the open space condition and its use as open space "in 

perpetuity." See CP 2737-2746 (id., Finding Nos. 47, 71 ("The golf course 

was designated as open space and that land use designation was by the 

conditions of approval to remain in perpetuity."), 72, 81 ("Many 

neighboring homeowners feel that the city made a promise of permanence 

to the residents of the Country Club Estates in designating the golf course 

as open space for the surrounding residential development. "), 3 87, 88, 90, 

92, 94, 95, 96 ("[T]he 'in perpetuity' language serves to emphasize that 

maintaining the golf course in open space was pivotal to the Examiner's 

decision [in 1981] to create the PRD zone."), 99. The City concluded 

change could not be pursued by "the unilateral action of a single 

applicant." CP 2746 (id., Finding No. 94). 

Despite the declaratory judgment instructing to the contrary, the 

present land use Decision rests on the notion that the surrounding 

landowners and City have a right to keep the golf course as open space 

forever, and that without their consent a modification should not be 

permitted. The Decision elevates the 1981 rezone beyond the legal effect 

that the Superior Court judged it to have. The City emphasizes the 

historical "in perpetuity" language and the expectation of the surrounding 

3 This statement demonstrates complete disregard ofthe Superior Court's holding that the 
neighbors had no rights, legal or equitable, in the Golf Course property or any other 
based to assert claims of this sort. 
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landowners that the use of the Golf Course "open space" designation 

could never change. The Superior Court rejected those very same 

premises. The Superior Court's prior ruling is the law of this case, and the 

City is bound by it. This Court should reverse the denial of the Rezone 

Modification (and the Site Plan and Preliminary Plat Application), which 

is contrary to the declaratory judgment. See RCW 36.70C.l30(l)(b)&(d). 

C. This Court Should Reverse because the City Violated 
the Appearance of Fairness Doctrine. 

LUPA permits reversal where procedural violations in decision-

making occur. See RCW 36.70C.l30(l)(a). Here, the City violated the 

appearance of fairness doctrine based on Deputy Mayor Fey's evident 

personal bias against the project and refusal to recuse himself from 

participating in the City's quasi-judicial decision. See supra, IV.C. 

"The appearance of fairness doctrine applies to administrative 

tribunals acting in a quasi-judicial capacity." Magula v. Dep't of Labor & 

Indus., 116 Wn. App. 966, 972, 69 P.3d 354 (2003); see also JL. 

Storedahl, 143 Wn. App. at 928. "A party asserting an appearance of 

fairness claim must show evidence of actual or potential bias to support 

that claim." Id. "The test is whether a reasonably prudent and disinterested 

observer would conclude [that the claimant] obtained a fair, impartial, and 

neutral trial."!d. Here, no reasonable observer could conclude that 

Northshore obtained a fair, impartial, and neutral decision in light of 

Deputy Mayor's blatant and improper efforts to derail the project and 

subsequent participation in denial of the project. 

45 



Northshore was subjected to an unlawful, prejudicial process 

initiated by the Deputy Mayor's communication with City staff when he 

spurred the City's efforts to "affect / prevent / delay" the project, which 

the City then did through (1) its moratoria (see CP 1464-1466); (2) its 

wrongful determination that the application was incomplete, as suggested 

by the Deputy Mayor but rejected by a City hearing examiner (see CP 

1464-1468); and (3) the City's declaratory action (see CP 1464-1468). 

This prejudicial process culminated in the Deputy Mayor's prejudicial 

participation in the decision-making. His post-decision comments boasting 

about his successful effort to stop the project is a straightforward 

acknowledgment of his bias. See CP 1481-1482. 

Based on the foregoing, this Court should hold that the City 

violated the appearance of fairness doctrine and that the City's Decision to 

deny the Project is invalid under RCW 36.70C.l30(1)(a). 

D. This Court Should Reverse the Decision and Require 
Approval of the Preliminary Plat Application, Site Plan, 
and Wetland / Stream Assessments and Exemption and 
Two Variance Applications. 

The City's errors of law and fact affecting the decision on the 

Rezone Modification Application controlled its disposition of the other 

pending land use applications for Site Plan approval, Preliminary Plat 

approval, the Wetland / Stream Assessment & Exemption and the two 

variances. If this Court reverses the denial of the Rezone Modification 

application, it also should reverse those actions as well and remand with 

instructions that the City approve of these related permits. 
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The City denied the Site Plan solely because it had denied the 

Rezone Modification. See CP 2749 (Decision, Conclusion 19 ("The 

inability to approve the Rezone Modification, makes approval of the Site 

Plan impossible.") Reversal of the City's decision to deny the Rezone 

Modification should result in approval of the Site Plan. 

Northshore's Preliminary Plat application meets all applicable 

regulations, so it was error to deny it for want of meeting the public 

interest. See CP 2747 (id., Conclusion 7). See, e.g., Carlson v. Beaux Arts 

Village, 41 Wn. App. 402, 408-09, 704 P.2d 663 (1985) (holding it is error 

to deny a plat application on public interest grounds when it meets all 

other objective criteria); see also RCW 36.70C.130(1)(b)-(d). The City's 

Decision that Northshore's Preliminary Plat should not be approved based 

on the "unilateral" action of the applicant (see CP 2747 (Decision, 

Conclusion 7), suffers the same defects as the denial of the Rezone 

Modification. The City's Decision that Northshore had to request, or 

"may" have to request, to alter adjacent plats in order to win approval (see 

id.) is unsupported by the law and contravenes the Superior Court's 

declaratory judgment. See RCW 36. 70C.130(1 )(b )-( d). 

There is nothing further to do with regard to these Wetland / 

Stream Assessment and Exemption permits. See AR 5250-5366 & 7574-

85 [Ex. 119 (Staff Report, at 104-105) & Ex. 276 at 2A]. Nevertheless, 

the Examiner failed to conditionally approve the Wetland / Stream 

Assessment and Exemption and two variance applications. These land use 

decisions were ripe for decision under the City ' s land use and 
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administrative codes and Washington law. See RCW 36.70B.030-.060 & 

.120 (stating "final decision must include all project permits being 

reviewed through the consolidated permit review process."); see also 

TMC 13.05.030 & .060 (requiring consolidated permit review of permits 

at issue); see also TMC 1.23.120 (same); TMC 13.11.230 &.250 (wetland 

/ stream permit processing). By failing to make a conditional decision, 

and concluding he had no obligation to do so (see CP 2747, Decision, 

Conclusion No.4)), the Examiner engaged in an unlawful procedure and 

erred as a matter of law. See RCW 36.70C.130(1)(a), (b)&(d). These 

errors support reversal. 

In sum, at the close of the hearing the City agreed to conditions to 

allow approval of the Wetland / Stream Assessment and Exemption 

applications, and made no objection to the variances. Substantial evidence 

cited at Section IV.B. supports granting the permits, so this Court should 

approve them or order the City to do so on remand. See RCW 

36.70C.130(1)( c). 

VII. CONCLUSION 

Washington law does not put use of private property to public 

vote; it's not majority rules. Northshore created a vibrant proposal for 

residential redevelopment of a failing, flooding golf course in a PRD 

zoned for such development. The Project preserves sufficient open space 

to comply with the law. The City became politically committed to killing 

the Project under the leadership of an antagonistic Councilmember. The 
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City's bias against and maltreatment of Northshore IS born up by the 

record. 

Substantial evidence demonstrates substantial changes that support 

the Rezone Modification application. Substantial evidence also 

demonstrates that the Project is necessary to implement provisions of the 

Comprehensive Plan, is consistent with the PRD and meets the public 

interest. Under the applicable regulations, the Rezone Modification and 

related applications should be approved. 

The City improperly relied on the "in perpetuity" language in the 

1981 rezone decision to deny the Project, not on the merits of 

Northshore's proposal. This contravenes the declaratory judgment. The 

Superior Court ruled the Golf Course is not contractually or equitably 

bound to remain a golf course, yet the City insisted that it was. The City's 

Decision is based on public opposition. The City admittedly refuses to 

allow the Project without the consent of surrounding residents. 

If this Court accepts the City's decision, the property will be fixed 

"in perpetuity" as open space, despite the Superior Court's contrary ruling. 

The failing Golf Course, however, will not exist in perpetuity. The few 

residents who presently enjoy golf course views- but contribute nothing 

to its upkeep and expenses-have no attendant right to its continuing 

existence. The aging owners cannot continue to operate the Golf Course. 

The governing criteria for the change of the Golf Course's "open space" 

designation were met. This Court should reverse. 
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Respectfully submitted this 3rd day of January, 2012. 
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APPENDIX I 

TMC 13.06.650 

(1) That the change of zoning classification is 
generally consistent with the applicable land use 
intensity designation of the property, policies and 
other pertinent provisions of the comprehensive 
plan. 

(2) That substantial changes in condition have 
occurred affecting the use and development of the 
property that would indicate the requested change of 
zoning is appropriate. If it is established that the 
rezone is required to directly implement an express 
provision or recommendation set forth in the 
comprehensive plan, it IS unnecessary to 
demonstrate changed conditions supporting the 
requested rezone. 

(3) That the change of the zoning classification is 
consistent with the district establishment statement 
for the zoning classification being requested. 

(4) That the change of the zoning classification will 
not result in a substantial change to an area-wide 
rezone action taken by the City Council in the two 
years preceding the filing of the rezone application. 
Any application for rezone that was pending and for 
which the Hearing Examiner's hearing was held 
prior to the adoption date of an area-wide rezone, is 
vested as of the date the application was filed and is 
exempt from meeting this criteria. 

(5) That the change of zoning classification bears a 
substantial relationship to the public health, safety, 
morals, or general welfare. 

App. 2, p. l 



APPENDIX 

A. Land Use Decision 

B. TMC 13.06.650 

C. February 4, 2009 and February 25, 2009 Superior Court 
Declaratory Judgment Orders 

D. November 2010 Court of Appeals Affirmance 
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,Qlt¥6t':Fa~(jQl~ '. . .. '.' . . .... . . 
L~gai' .Pepal'~t·:,,; ·'(;IitrCl'er~·S···.OtliClf 

:~;.:'r:":~t:'j¢/. ·"nm·<,,,·· , ........ ,.,; . 
t . .? 

?leasebe :adviSed· tn~t.on TtJ~sd~Yi ' Ap.I"i1 t3.2010, theTacom3 CttyCouncii 
heard tl"l~iappet,llot $Ohwabe,W·iUlarri'son& V'lYatt, :P.C, Tf3presenting the 
Appeltanf!;;Northsh6fe tnvestor~, .Lt,~?9nd. lNprth Shore Golf Associates, Inc. cn 
the recommencjation (;)f:~heHe~rin9g~a:mfner regarding the request to modtfyan 
eXistir)gconditjon ofa.gprovalplacedon ' thegolf~Qufse· site-in connection with 
Northshore Co Lfhtry Club E~ateS 'PI~nnedgesidentiaLDevetopment DistricLin a 
previousrez()ne .whi~h pCGurred in · 't9"81 .andeSfc:lblished t.hePR[)deSignation for 
the; site_ .(Northshorernve·stors.: U.e;FII~. No. REZ2007 .. 4000.00"89(68) 

At tn'anirne the ' City Qo.tlAei( ;rno'iied<to,epllcurWftn .· the Findings, Condusio'nsahd 
'Rec,ommendation:oftlie Heating) E~arnin~tand d~nled the appeal. 

~& .. : .4) '~ 
. Dori$ Sorum 
City Clerk 

Notice sent to parties of record: 

~~~O~~·a~:~;~ __ I .. 1420 Slh AvehU~, Suite 30m i se_~~tle, WA _ 1_ 98101 

.!io. ' .~~. ~ a.t ~'!~' __ -----'.I. 2. O~5 F.ir:t _.A.ve. nu.~~~uite~~~ I~:ttle. WA _ ____ J. _~~121 
Gary 0_ Huff ) 1201 Third Avenue, Seattle, WA j 98101 
Attorney at Law ! Suite 2900 . _ __ .. __ . ______________ .1. _ _ _ 
Thomas R Bjorgen \ 1235 Fourth Avenue E, [ Olympia , WA i 98506 

LAtto.rney at Law ~!te 200 _. ______ . _ _ L_. . . . ____ -1._. __ ._ 
l Paul W. Moomaw 11700 Seventh Avenue, I Seattle, WA 198101 
I Attorney at Law J§uite 2200 --.-1_____ 1 

747 Market Street. Room 220 I Tacoma. Wa 98402-3768 I (253) 591-5171 I FAX (253) 591-5300 
\"'Ww.ci~'O!l:.acoma ;org 



. €ttt.~E"~"l!AA._ff;~ 
:~T\r~f';}';t\~fl~ 

~PPliJ.C;&}!Il""$z. , N()rl6sboteInvestPrs·tr;c · 

PROJE'CT: · Th~PQintatN(}~()(e 

,·:'8 

LOCATION:' NorthshoreGotf C()ilrs~JoCatetlaii41Dtl'!lorthshtd NE' and 
'. ' . . lull BtQWlls :~()i,nta()Ijre:v8r4.NE~Th¢ .ptQje¢t. e is "v.iithin an 

··It-2PRl>''Qne.;FalllilyDwetliqgan(IPlan~,,~ QtialDevelopment 
District. . ' { e"" 

SUM~Y'OF,UQ:tJEsTS:: 

Fil'e~.~lUJZ10~14:0000j$'lJ6,8: , • 
an',cx,l:;ting QQlapitiQnoflijJProvalpl~e¢d,()' ·. · 
CounttyC)ubEStatesPRDj~~W'~V:i~ 
designat~QDf()Tthesite; 

. . .' . . .' . ' . . .. ' .. .. ", ' .. '.... . .-ateqll¢>HQStrt>divi~e the 
NorthshoreGpilfCQ'lrsesi . .... . .' , . '. . . nmg'. .... .sjngle-fanWiydetaebe<l homes in 
thesotltherlypqrtiQnottbesit~.and 4~~,alta¢hedtO":~~lJ.lesin tbe northerly portion of the site. 
In addition.~. theapplicill'ifpropo' 65sepJ:lJ'~;ietractstos:erve-Yarioususes. such as private 
access roads, opens~e, storm l rfacilities)SlQ~,Mdcriticatate~/l)'uffers. 

I' "' .... , 

File N(J'~I~oij17~4nO~Q(J890(i7:Site .• PlanAPproyal-arcq'lcst for site plan approval 
for developmenf'of th(:. ~olf course, accompanying the rezone request 

Fm~'1)I(o. M:LU2001-40000089065: Variances/Reductions - a request fOT variances to 
buifd,ing .setbaokrequirements, reductions . to minilllum lotarea and minimum lot standards 

tUeN-os: WET 2007-40000105839 and WET2007-4000010S876: Wetland/Stream 
Assessmen~s, and Wetland/Stream Exceptions-identification of regulated systems on the golf 
course and request for exemption of such systems from a Wetland Development Permit; request 
for interrupted buffers on two Category IV wetlands. 
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PuBLt(;tij~~G; 

£~T.!:"ile~ 
~\V~,?~~~y~nt~'~7~~:~~~~~~~>a~iit¢d., . $~~f':lh¢se'ejoruQlt$" iU'ev6f~es 
cQntalllln:g,~ev.el'a1~qr~p»"neC'Q1l1lil'enlletters. .•.. .. \ 

~'·~~5.~,;t~ 

Atthe:h~gAardnNtWlingah£lThQQill$BiQrg¢ll, A~Qrn~ys9,t taw.re .... '. the ',,,~ 
applieal'lts. 1'hee~ty'~, repI~~~lltca bYI~y ,DelT.At~¢yat;L~w~, ' S-av~ 
represent(:ttl>y(jary l4uff..Attomey at taw;' ThirtY·f"<f9i:~4.) , perSOl1~ 
testimony. ' ), 

RECOMMENVA'fI~N:, 

Fiil(ljd·Il(). 'REZ:2Q·t7-4OQQOO890~S: Rezone,M ' 
denied; . . . .,.~;,. 

n .. the:,ap.,licationsl1ollldbe 

DECISI()NS: 

Fll~l';q. $.I,T2.06740000Q,8906 
effective;onthe .. datetheCitjCounCiIa 

.Fil~No. PLTZ007-4Q.O>· 
effectiyeQ)lthedate theCi 

<',t,." 
'''I}" . ~\;, .f". 

.ro.va1·~ ThQSlte Plan apptoval is 'denied, 
ne;'lV,WdifitationrC¢oIrimendation. . 

\~imjti$iPlat'- T#e~r¢liminaryPlat is denied, 
'. ~il t/le ReZ0Jle'Modfficationteco.InInendatioJ), 

;;T ',. '-

FileN,os: . MLVtf107-4(}'9\1; Q:8006S,Wgn007-40()()OtQ5839~ WE:T20!)7,,40000105876: 
VarianeeslRedtlct10 ' S .···ssessments .. WetlandiStreatri.F..xem··lionS-' Because 
ofthi dedsibris .ph.t; . e .' $} Approvhland .Pt~litnfuatyPl'atthese matters need not be 
reached. i 

FINDINGS OF FACT 

Genettal Description of Proposal 

1. Northshore Country Club Estates (Country Club Estates) is an approximately 338, 
acre l planned residential district consisting ofresidential areas and an 18"hoie golf course, 
located at 33d Street NE and Norpoint Way NE and west of 45th Avenue in the City of Tacoma. 

I Different numbers have been used by the Applicants and the City, The ditferences are the re.<;uit of the variations 
in historical records, GIS data. Pierce County Assessor data, property descriptions and surveys. The Examiner is 
using the number provided by City Staff in their Staff Report. 
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,lti$lCj~'~~ •. ~·.~R.'l';g;pRff)~ ·().Q~F~~/~we~,l1f)d)'P)Jijnled'Resi,a~afD~yeIbPm~t ' 
'Di~~¢~ .. . 

. ..... ... .. :~, . 11)i)C1:~'-:2.:·r~,'~~,~<?~'~~~i~~~~'~!-7~·~;~~~"~,~:~?~&Wi1h~e~ipp~9Viil 
()fPl~l~()ll$;:Z, 1.~~;4:o.f::C10WlU't~~\l~:'~~~J.·. \Vl.~~~lcfi~~~'ela,t-a,pPIiOV4Jl:Of 
D.lvisi~n~ •...• Smcetli~'~JlPt.o~il)i~jen,s~~3·~4· 1~Ye~~;iihat~'platled: arm··tteveIo,"~ 
aTtjriIl!1··~a .'Wi;iiUn ;ili~ ... go}F:cO.~. . 

' 3~Theg()lf~um¢'Cl'lotlhshQtegO"~Q~)jsa,privatet}t6wnerl tg-hole 
wll,ichi$ ()pen1oihtFwpli~ .. Siuce:l>eloretheJ;931;~Aei~~\l~.~:~~ent, . 
residentilil~asatidthe/golfco~;area bave2hee.q;:irJ;;~epatate'oV'inetship~ 

4 . . PresentIl~ .tlie ·g()lfcourSeistlieIriajQrgteena.nd' ~p¢n:tu"~a:i 
otberwise;~ivenov~t() hO~.it)g . . The .f'a~y.s; are~hotderoo 'b~ 
tre¢$. There are SiXP(')lldswhiphare WmOm~mf~W<and.a'f~ 
system. 

i:sl"'L<~(a"pli¢3lnts) sui>miltted an application 
·nllr<: .... ·hv .uriits<;opsisting 

't~1~·.b()lo.'l:~ ,·Uf)tits"tg· be PUllll'lll[JOa:scs· Over the next 
sbc phlS·ye~rs. . •. .. . . " . .• incIud~the 
creati6uo.fmultipit!t·c . actJ~)';wmellV\rQtif(t;corttaiin opefispace,slqpes, private aceessroads, utilities 
andrecre~ion areas. 

~ 
7. The' I?finci~: matte!is req'lJested in the app1icationare~pprovaJof<*e Preliminary· Plat 

9f"ThePointa~dN~rt};l~liGre~;; approval ofa Rezon,eModificationand aSitePlah Approval.Jn 
addition multiprh'VarianceslReductions to developrnefitstandards :andWetlandlStream 
exemptil))n,S or appr6Y~ts are sought. 

8;.: ... -n1cf:Wlf course occupies approximately 116 acres2 of the overall 338-acre PRD. 
111c iitslant application, in short, proposes to fill the pre$entgolfcourse site with house-so 
To do so will require considerable grading to fe-contour the rolling terra.in of the course for level 
building siles and the installation of utili tics_ Whllcperimeter trees 'will be retained as practical, 
interior trees .",ill be removed. Landscaping, of course, will accompany the new development. 

2 Scver4J different figures have also been used for thc golf coursc's size_ TIlctxarniner has used the number 
initially used by Ihe City Staff in their Staff Report. 
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'.. ' . ' . 9. The(jOmpte~n.f;ve'l'1aIt~Osignat¢S~Site"~a.it~.wlut~nS~!fbousiIl&,.rea~ < 

~laple.f'Qr. gingJe"fanUly '~~.' q~y~lopm~t • . 1h~G~~iz~I.ari4 U~'El~t·ptOyidesthat 
overalld.ensitiesforaloW intensityreSid'emia1aev;el~p~t~ 'r.mg~1!~~ lSd\.wlljngUIlits . 
petaere. The existingde1)sitY atth~cu~l~veh)t: :PIIDbUil~~ut isapproximat~ly 3.~ units 
J5et acre. Thy:pr()p9sed '.d~V'elpplJ1~lltof 86&¢tit$WPtlldpr<>d;u¢e'()ra~i~of'fllx>tlt: 1·4 units 
per acreon·the .lT6-acregolfcourse.area. · Thusth¢reis.J~odCDsitylssg~eijhe~wiUlthepf()posal 
in iSolation or'as it wout.dau:e~tthePRD'~ a wbole. 

fO ...... The\~pplic~fS'hav~ .pr~~l'etfAUl~;¥~S.·.i~t¢l1d~t() ·Shov,,-that··t1rei.r .pr 
bUilt·consi$!ent. with 'I!lU> regul~tor:yopen ·$pace~qpir~ni¢ii1s~Their .vi¢wiiSth~ 
may··beeo.unt,edas"u.<;aBleilandsCape4ieereatiqn.~lIa.p~·'WP'i¢hisar 
space ';detitlitl<m 10. wlliCh,th~ appli~atjons aI'eycsted. lin(letthi$;ipt~rpteta 
golf COUl'Se is eliminated. theproposedcre"i~elopmeri~aJidtliei~exi~ti 
provide enough open. space withip the PRO tosatisfy !ilie definition .. , 

J~ . . \<\ ... . 

11 .. TIl'e .1981 HeanngExaminet reconlmendations~a'do 
for approval of the'rezone 'ana' thePrelimlpary Pla.tQ(Divi.$1011 
cc;>pditiori: ;,""'*', 

bye I~ Couneil,.caUe·u 
bjec~ totherollowing 

Theapplic~tshal1~tibtnjlaJegal , whf:lli,. is biridlrigUpOnall 
parties and which .may be;enforce .. Ta.cofua • . It <shoUld provide 
that the property In que~tion' ' <J,lw~y~ hll.vetneuse oCtile 
adJacellt gol f course for its nsityrequitemenlwruchha.<; been 
relle4upoubytheappli ."ngapprovalor.t:hisrequest. In thistegard, 
the aweementatUl¢lledt.\ . . t, . 1,!8~.9may be useqincoucept .... However, 
the ExaminerbelicMe~ ,tMt'.Ulere mUst-be mare certainty provided .to insure 
the~o<lfc(luJ:$¢ .. .. .. ' . ell v.>asrelietf.tlpont{}gw.nth~densityfQrthis request, 
is· clearly tie~rltthe " . 'i'sprop()$cd use in perpetuity. 

12. The restriction of the golf course to golfcourse (open space) use was implemented 
by means of an Open';Space Taxation Agreement (OSTA)between·the owners of the golf course 
and the City, as , well as a Con<,?omitnnt Zoning Agreement (CZA) between the developers and the 
City. Under th6 OSTA, the City must approve any change in theuse oft11e golf course. 111e 
CZA requires adhering to the approved Site Plan which includes the golf 
course. 

13. ThcGurrent Rezone Modification application seeks eliminate the Hearing Examiner's 
conditiqn for the original PRD approval, to nullify the OST A and to modify or remove the CZA 
conditkill that requires adhering to the approved Site Plan. In short, it asks for the City's 
approval to remove the golf course's open space designation. The primary asscrtcdjustiiication 
for making such a change to the original provisions of the PRD 7-one is that conditions have 
substantially changed. 

14. The instant Preliminary Plat application relates solely to dividing the land on the golf 
course. There is no application to modify the terms of plat approval for Division 2A or any of 
the other Divisions of Country Club Estates. 
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:lIiStori~IBa~~to:unu" 

=:iAiSi.i=a_r~:t,~ 
l() .. The l~&'lapproyaJofthe r~onetQPRD altowedthe'residentialdevelopmentsto 

buildto agreaterdensitythaballowed,under conventionaIR-2+onillg. -1 

, . ,17; . Altbctim~(}f:the19$1>JecJassifi¢atio~Ttl1~,gplfe9ll1'~W,~.~e'§\lJ.i~t~~ 
ttl\greeme.htConcetnirlgNonh:'ShQre.G(}lfGourse:,~'t.etwee~the .NQrlh",sh,~eSi 
,crwners'ofthe > gotf~urs¢.and·tP~:d.eyelo~roftheOountrYClll~<Estates f(!1l.The 
Agr~eni¢ntallo\Vedthed¢velopertoinchide1hegolf course <l\iOPcn, 
n~edtoobtainthe R,2PRD>;(';oning'forresidential d'evelopmeritof 
Club,ESta.tes. . ", 

18.1n·cortnection with th~re1:ope)n.1981. ~pJ1ill 'anda ' 1 Enyironment1ll IrnPact 
Statementwerewtitten. The cover ofUle DEIS and FElB1lis·a . . ' .. r6faf~irwaylinedwith 
trees and'Jw() greens with pin flags waviilg; . " teSslystatesthat thc :projectincludes 
an18-holegolfcours¢. 

l~ .. 'the Staff\Reporffoitpe 19S1 •. J: t~in~ry.plat,ptoposa1s '~a:ysthatafter 
developmenH)fthewhoJe'pl'oJc;eJ,!lpproxi, . . ' . tllcsite \viU'beoccupiedbytllegolf 
Course .. TbeReporidecl~1'Qs tbatfueappif .' . '~ndto~e,the,'golfcourseandoiher Snt?U on
siterecreatidnal.'imptovemeilts in. satis~ing its'QPerttsPIl~erequi:reInent; The Report expresses a 
concern that · the City has nogua~~·tn~:l,he g.Ofhourse Wiilremain tn perpetuity; 

20,. The agreement t{t"iisetfi~~O:ffi(t011rst!. as ' openispace,tlieen"iroil.tr!eiltal review 
dotuments;and the Staff ~ep~t;~ all e\~~e.~ethe b<l$'iCdesigl'lconcepL The residential project 
was tobdJuilt Ilround,tlibg~)lfcoQrsewhlchwas to; be used for opcnspace. 

~, . . 

21. The E-xarrnger's det:ision j,p 1981 containsquotations.fromtbe developers of COUll try 
Club Bstates showing tlultithe'cxistence of the golfcourseas a centerpiece for the development 
was reflected in the pric~s charged for homesin the surrounding pla.ts. Higher prices were 
charged f(,T units ck)serio the golf course with better views of it. 

2,2. TbeHearing Examiner's condition, quoted above, reflected the understanding 
unMdying the creation of the PRD. The decision provides no mathematical analysis of the open 
space pr(lVided by the golf course, nor any reference to the definition of open space used But 
the golf course in its entirety, as graphically shown on the approved Site Plan, was an integral 
part of the design. 

23. As to the golf course, the OSTA provides: 

The use of such land shall be restricted solely to golf course and open 
space usc. No use of such land other than as specifically provided here-

-5-
FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS, AND DECISIONS 



, ' 

~~';~!i~~(:~;~J)~~(;r;.~w.effWitb'Qut;tll~.,~;~~nt;of1~ 
e,~~~f'1\acb~ 

.~:J!::~~~~:~:'~=~==;::~~{!~be4.b~~~' AAa ;Sb~f~J~indmg\llJ)On 

d.£~,-=set~ actordanc.e. ;Wlth1he;ap,p,tovei1.'Slt~l1a,q~, , . " '_'i~~ 
- , ,' ~ ~ -

2p~ Int>llec'wayoran6theri, th~·cotitinueaYi~tty' .of,th~~Qgin;u ~O~\. 
was~etO_gIl~edJjytlle 'Ci~in. th.tdinala.pprov;~t · OfCountJ;y , ChihEstB\et'fS 

/,.4. ~$i 
.\: :'~ ' -W'r 

.2e). ' , 1'i4. ~ot<:d~the'ittStanta.ppJi~ati'dIl\vas-fi1ea~nJ~ .', >' " ,gQ01,T:heftil1owiflg day a 
m~ratoti\tnl':Ori!lijID, ~pUt1ltiQn~;~~e.efl"ootiv~:inth"Ctty. , ," , ' ,.' , ~'the::Cit)'ad;Yised~the _ 
app1icant$ , tbat 'theirappli~ti(mw~illeomplete.Thi,s;' ,', ~ii-la~_()n~ appealedan~LresU,lted 
ina .He.~g '~lllinefsaecj$ion whichre;ve~¢d ' ' " .• ' :Qflncompleteness; 
A-ecoromglytlie,aJ)Plip:ation 'V~~t~tl1y.COPYP ·" , on Jamiary;29,.2007; 
meamngUitrtthe m()tllforiwn'~id'nota!f~c " <', ,'c'l"J:;'.¢',," 

27.0n,Jtily 1(),2Q07.theCity~6~ke'f)~~t~a<anordinance which ch~g¢tll~termsdf 
thePlID'reqt:iire~ritSc'fQr Qpe!l$P~~' ~c deflnitlo'fi 'ofop¢11space't9which iheapplication 
vest~di$tl:le v~l'$iQnpr-evioUS:lyi~~ecti 

28, 'QnIDee,emper 
the State Etlv-ic<>,nmenta,]00 
was'appealed,bunh 
affirtrilngtneDS. .~~ 

, /' ld()iy~tlit"$!tyisSuedaDetenn.j:n:ation ,of$ignmcance (QS)'under 
Act (~PA) in(efereJ}cetQth~a.ppUc~nts!propos!i1,ThistQo 

. ..~ '1;1 HearingExaminersdeCisiOn',dat¢d May J 9,200&, 

'll'lr~. 

29:. o · , tla.rY-Z}iZ()(§~, the City filed aColiiPlaihtfor Declaratory Judgment, Brcacn of 
Contract, and Qtfl¢1 Titl¢.in the I>ierce GountySuperior O ,)Urt against the applicants and the golf 
course o~<rters. Thecoriiplainl sought ad.etenni.nation by the court of the respective rights of the 
City and tnedefen¢iants under the OSl'A and the CZA. 

30. 111C complaint alleged, among other things, that: (1) lhe OSTA prohibits use of the 
golf COUT1{~ for other than open space and golf course use without Tacoma's consent; (2) the 
OSTA remains in effect until Tacoma agrees to its nullification; (3) the OSTA runs with the land 
and is binding on the current golf courseo\.\'ners and all subsequent owners thereof; (4) the golf 
course is bound by restrictions impOsed in the master planning and development process, 
inc1u<ling the restrictions set forth in the CZA; (5) that the defendants were estopped to deny that 
they and the golfcourse were bound by the CZA; and (6) that the CZA requires all development 
in the Country Club Estates PRO to be consistent with the approved Site Plan under which the 
golf course must be maintained as a golf course. 

-6-
FINDINGS, CONCLUSIONS, 
RECOMMENDA nONS, AND DECISIONS 

f 
I 
t 
i 
I 
1 

1 

I 



,,~_ .'~~l&HA.r@Jlhe ,- 'f'{;~ll~-~'l~·~, 
;desi~nJt;~:,i '. ...... . ' .. (), ' .' ,' ,. -' .. -~~i~lly' . otT~th~ijrjfeSs·~ 
· '9#~rlli¢.-eity ·'.9,: , ... 
· ~~p~ti~IJl'. ~' pn·" :J.c.~ 
<owriersQttbeirJs~~¢S$:Q~~ti 

deslgn<)t10Jls;arr.d''(7)' the?d'tfelldarits ,~t~r~u~th~·CitY ''tQ'~¢J\d,··nUl. 
desi~atiQllS .sectfoitJiijitJl¢€)$TA~f.iZA...thrq\lgQ'1he-land; u$eproc' ; . 
andgolfcomse owners arein:nOi,different'p65itioif'than.an.y.other p 
PRJ) wjthrespecttoTequestirr~tocblWg~;thel~llS~~gna,.ti 
propertywitmn'~e 'CpU1ltryCJ\lbEStatesPlU)' ,. The'CollrtalSo 
of.Md :decisiqn.in~sponse,;tQ. · ·Stlcb' a'~9,llestlS'Su\)j~tto 
regulations .• as wen;as· .geijt&tal·land; uSe-.lay;$.,ip¢tudi:ng~ 

1; 

If 
land~ 
helma.use 

.,.·appUcants 
tlijnme 

re v:elO.})~rei:il 
itfspt~$mg 

.f'theCity'sPRD . 
. condemnation. 

j~ . . ~WJ;:e$ult .oftheil)SBc~p~ng.proc~, 
Impact Statem¢ntsWereisSlie(ro~.Nf1ty41;~ . 

Fit:taJ .·$ou,pplem:entaJ;:En.viWnmental 
·.~t 'l"j, .iOO9tE}na~). Thes~ 

.. dJlnal stalelllents·forNorthshore impactsslatements: Wete ;l;upplefflel1ti11 . 
CjjunttyCh~bEs·tate$ issne~Un,A~gust 
supplementW'impaclstatertlerits'·Was-.tJ 
individuals, but th~'appe~l W~s.S4bsAA 

33. The DSElS'cOl¥'ttt 
the amountofOPlJAsPlJOO 
13.Q6.140(F)(6); Thatde 

\, ., 

.... . . 81;. ~·a~Qt:t~ ,ad~q~cj' of·the 
~$grQup:SayeNE Tac6niaand several 
wn. 

qiscnssio~,. ofvadons possibleways.!Oi!valuate 
ede1mjticinof open space in former fMC 

• At 

Us~bl§ QPCIl sp<l:ee.';iAminimum of6rie"thifd of tbat <trell of the site not .coveted 
~yJbuilH~gs or~tledicatedstreetright,.of.·way sMlI be developed andmailltained 
t-as usableiandstape,dre,crcationareas. ,., • 

34. In the F$~IS, Staffdetenninedthat approximately 75.07 acres of open space within 
the PRO shull be l1)aintaincd p¢r the "u~ble open space" requirement. Applying the scenario of 
"averogebuildil'l.g footprint," where each lot (existing and proposed) constructs to an average 
footprint, open space of172.73 acres would be provided if you count private yards. Only 44.55 
acres would he providedifprivate yards are not included. Thus, the minimum of 75.07 acres of 

. "usable open space" is not achieved ifpnvate yards are excluded. 

35. In addition to evaluating the applicants' proposal, the FSEIS analY7.ed the 
environmental impacts of an alternative residential design CElS Alternative) for the golf course 
involving larger lots and fewer units. The EIS Alternative proposal was intended to come close 
to achieving the applicants' objectives while lessening the environmental impact. No layout for 
the altemativewas provided, but it contemplated 670 dwelling units (340 single family homes 
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=:;_.~:~~~~~Of~ 
36. In,paragtapbL3(jritsSmnm~,.qte F~EI$ ~~cribed~impac,tsoftheapplieantS' 

proposal on land use c0ttll?atibilio/atl<l~¢tiC$\lJ\qetth(j heading "llIlavoidaple significant 
adverse impa¢ts(aft~r nU.tigation)~ 'I;he,PS£;lSsta@; 

,,~ 

The golf (!9Ul'Se ~,willbereplaced witb residential development 
The impactswillvaty!Qase9"o.rithefm,alIOAAtionQftlleyariouse 
of the development The provision of open spll,cetrartsition. z, 
but not eliminate the level ofsiguificance. . . 

/ , " \;~,;, 
The FSEl~ rea.che.d the same conclusion as 10 the EIS Altetnative.Th~ no mltigatibn wac; 
identified that wouldredUcetheadverseilnpactobeptacingthegolf"QPu'fi§!!lO bielow theJevel of 

"significance." . .' . . . .. .. , . .. . .. .. . .. .;;, "<' 
37 •. F()Uo\\lin~ issu'ffi~epf:tl)eFSElS~ hearlo,$SoD,}?ea.. liorikverescheduledand 

held on October 12, 13~ 15 and 16, 2009. .i' 

38 •. The public heari'Qgs werecop4~c 
matters; The CitY Staffpresented ano.vervt 
The applicants made theirpresentatio 
"Perfected Alternative."Public testim 

nrdmanner iotpre:-decisirin permit 
'"'t~dsuthtl}~ed .·i.ts ··StaffRep<>rt. 

. . ... . ifm. :Q:f.theproposalthat itca11e<i the 
;tt'(>n.;34 citi~, .most oftbelnresidentsof 

monywas.a;presetltation by counseton behalf 
up 'organized in opposition to the proposal, 

COWltr), Club EstateS. Inc!:uded' 
of Save North.East Ta.Coma,a 
Argument washeardfroJl1 . 

"! ,1'itt"", 
Jhe . applicants. 

39. The Staff;~l6p0r{ cl~ils~~ted of 118 pages devoted to (iescribingthe project,. givingthe 
history of the site~ pr~vidjng the re~'Ulatory fr-amework for the application, and analyzing the 
proposalundcr t.he rcJ~.yant Code provisions. The Stafffouno.solue .?reas oflnconsistency 
with applicuble.,standanlsd.1ut overall provided no recommendation for action by the Hearing 
Examiner. 

40. If the Examiner v .. 'ere to approve the applicants' requests, the Staff spelled out some 
120 recommended conditions of approval. Many of these conditions reflect actions the Staff 
concluded til\.: applicants should talcein mitigation of the impacts of the proposal. 

4 J. Evidence was presented of mitigation agreements acceptable to the City with regard 
to traffic ( City of Fcderal Way) and schools (Tacoma School District). With appropriate 
conditions, the Staff was satisfied that adequate mitigation can be implemented for impacts from 
earthwork ,md grading and from impacts to stonn water management and critical areas. 

42. A mitigation agreement with the Metropolitan Park.s District had not yet been 
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,conclud.~a,~()fli~.~j 

=:::~''P~Ynt¢nt~l~e.~al'l~fim' 

5r.J&a'BIi~ lineatfeetoi:~1l~"iil1d'1»)"9"f,illmgv; .. .' .~' buffers'ar0undtfl~,Penmef$:OfHn . ~n:~ation 
oral811tlSQape:$,rChitettWithsite~specifieplantiIigscte¢nsah~r~j'JJ:~es,; '. . ,~,} 

... . , , '. "", 

44;TheappJic!rots!'Vlewil>;(h~t;U1~ "pecl'ected~tive"be~t ' 
()ri'ginal~PQS;U'SQbjectivestl1andQes:'theEISAlt~mtroye., "1Jrettpe ' , 
includes '8M residential lot,s.~s~ltj.~gina ·@IlSlty tOt,theaolf,cou" 
per ncre. Thisjs 5~ lots fe\\,~rtQaOheot}~inalproposal.eqUatin 
The perimetertrMsition zone(bul'felJare~ wQu~~be'42.9act , 
!heEISaltemative. A totaIof3~2a,~r~s inparkandJan<:ls'~r ' 

! 

, il;igunits 
, tf¢w~tiQJl. 

,,~t(j 24. 7 ~tres in 
text 

45. Thel'ecord.and teStimohysqppod$ 3 fl:n~n 
p~posalwou.rd;withassOf.ii~ted~ctUfe;;tre •. 
develo:pmentonpublrc f~ci1ities. PubllcVY-atcr; 

at<~e;~p}1Utmn~pr~posal and revised 
, e-d()~~t~tbe,hnp$tsQi'the 
'iysielfols, as4inprQved~ . would 

have adeqUate capacity forMsdeve1QPlP~ , 

, 4.9. . Durinsthe'courseof the he 
several iterationsoT proposal'sforprqj 
sacs 'aridntmarQundswerp resolv5; 
persisted in askjngtotfiyef6ot>st~e 

. ' . . ' . . 3'.~.,. ." "~'~; · ' ·:0~"'''.,~,;"" ... "'''~ 

, Jjtmnts. and$WfQ;ff~tedandtespontle(fto 
, . •. tJJtimately~c()ncemswithroad.~"cUl .. de. 

tswitfidi"ew,somevariancereguests.'but 
ksand :tedu~tiont(), $~t1tn loisp;eand Width. 

41 . . Thepl}bHc t¢sp up "' $ingcoveted,3. vastatra,y of()bj~ctj(ms.including 
irnp<l.ctsonschools,a~stltetics. f views, mi'd mentatl1earth. Soiilefelttbegol{coUtse was 
prieedtQo ,hign and teat it could . ldasa golfcourse. Qthersquestionedtheadequ~y6nhc 
pwposed faciIi ,to Ie r~sonably anticipated storm water iii tl1isglacialtiUenvu-onment. 
A recurrit)g .lion dtlfat the City in accepting ihegolf course aslheopen.space for 
Country ClubEst6tesha~ made a commitment to the people who invested in homes there to 
preservc'ltas open space. It is apparent that many, ifnot most, of the people who hought into 
Couptf)r: Clhp,Estales did so because of the green open space provided by thcgolfc()ursc. 
Petit~onS' OfprThledt \.Vith thousands of signatures weteintroduced. Volumes ofletters were 
subnl1tted, There was not, in all of this, the faintest whiff of public support for the proposal. 

Criteri<t for Approval 

48. Rezone Modificat~on 

A rezone modification, under the Tacoma MunicipaJ Code (TMC), is treated like a permit 
modification, The applicants seeks to eliminate a condition from the zoning approval that 
created the R-2 PRD district. The subject request. therefore, constitutes a major modification 

-9-
FINDINGS, CONCLUSIONS, 
RECOMMENDA nONS, AND DECISIONS 

\ 
i 
i 
I 
\ 



"~!::~;~:I'~~~~~S~fG~~o~~$(aM>roVaf:am>l~ · .l1retei~~~~ac,~$t#. . 

~.-~=~~ 

(3) That tlie,'change:'6fthe'29Jiing91a,$~ififllti()n . 
establisliInent statement,foI'tl1~Z()ning;(}lassifioa . 
ijQtJe<l) 

"JI.< 
.. ' .., . , 

(.4. ).'. ' ... ilui .• ' ..•... " ... · .. tth.,.· .•. e., ..•• ,.:h ..... an ..... 'g.c.e., ..•. O .•.. f ...• ', ... th .. e. zo,.,.· •.•. . ~.1.·. ~g ·Cla$SitiO~ .. · ...... vvj1 .... . II.' .• n. 6.t ...•. '. res .. ,· ... '.'.U.l .. ~. ' .•• ~ ...• a.·.su .•..• ·}js. ' .' ... tm1 ............• ti. a ... 1.'.:". ¢b:artge,108i)',ar;ea"W1de,re7.one athe;tlty-Co:un~11.m:1hetwo yeal's 
pr~mgjhefil~ng'9ftherezo~~ " tfiYappHcationf()i rezone tnat .. 
wasp~4ing ;@d fo:rwl1icll ; . ' et's h~t1.gWaSheldpriortothe 
ad()p~iortdate~()f'an . atea-wia .. , .estedas()f~: dat~the~pJill-cation was' 
filed-and isex~ptfrotIl!'ffi ' , .' scntena. .-

cJissificatiQI1'bt!ars'8 subst1UltiaheJationshiptothe 
eneral welfare, (Emphasis added.) . 

. . . ' ," : . _ ," , . ,' , ' _ _ :··>~f;Jt · ,_,' " ,, '" . ' _ _ , _ '; : ,,' 
APRl)·zone,· ongtna:uyo difiea~ustmeet tbe, relev~tstandardforopcn.space. The 
standard J()Which;the ,~u.5ject . ,'c~tion is v~tedis fot "usable openspaee," Asset fofth at 
former TJdC 13,QG.140(F)(6), the defillitlon.m pertinent part, reads: 

,(Jsa151e 015¢tkspace. A mininmlll of one-third of that area of the site not covered 
by buildings or dedicated street right-of-way shall be developed and maintained 

~, as uSHble' landscaped recreation areas. 

4Q.SjlePJ,a.n Approval 

fJlldcrT} .. fC 13.06.140(B), an application for site plan approval shall accompany a 
request for reclassification to a PRD District In acting upon stich a request the Hearing 
Examiner shall consider, but not be limited to, the following criteria: 

1. The site development plan shall be consistent with thcgoals and policies 
of the comprehensive plan. 

2. The plan shall be consistent with the intent and regulations of the PRD 
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.a~et~~y"Qtn~t,~,~1l~~1~.;statutCs:~and ;Q~, •• Qtm~1~;~(1~4.) 

!:~~~se~m 
;l)ut·l$t·n1'hi.l¢4t~··tliejfollt5'*ingt 

~. 

.th~r¢qu¢$tt~SupdlViae'lhe;g~tfc~urSeai~~ i 
nisttiQllsSUbj~ttoth~&~~ta1 .crit~#~ ;rOT ~ 
13 .04.100(E). TIt~preliInimu'YplC\t shall ' 

(ittIttial pa.rce1swlthiri ·'tneR-'2 PRJ} 
i~plat .:setfC)rth at Tye 

unless itls·founci that: 

r madeCottheHc heal ' safet ana 
s;dtainag~ ways; .Sfi¢eisorroads;a:lleys;o,thet 

trati$"~tstQPs; .po~ble·W1lter··supplies;sanitary 
playgrounds; scho.olsand· sehOolgto'Uuds'and al1 

. '. '.. liti chiding sidewalks and other ptarmihgfeatUI"CS ·whi¢h 
assures~,\v' ' .....• onditionsforstudents who'.valk toandfrotnschool and 
for tta~sit patrons ,,\iho walkto bus stops or commuter railsstiitl0ns. (Emphasis 
~~ded,1L . 

2:rie pilblicuse and interest will be served by platting of such subdivision and 
deQi~~.tj~!1. (Emphasis added.) 

51 .. The applicants throughout the pennit process have proceeded on the assumption 
that a commitment to appro.priate mitigation measures could and would reduce the environmental 
impact of this proposal to below the level of;'significance." 

52. The applicants' position is that the various mitigation efforts it has offered or agreed 
to jmplement, as expressed through the "Perfected Altemative" plan and through its latest 
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~)iSe'~p'thetiity~S1?Jo.P.bS~(1"(;dn.9jti~~~:~~ent2a're8u~n{)ti'Jl'j~acts-t(i:a',l'ey-el,.'lbWe,fll\ilti 
ItS~itttWl~}ti 

53; Inx~~,~e~, , il!~e~t,yt,illt,;g~~plx~is''agt~(ltbatthe' illltig~tidrioff~red 
Will eli#lin((te,s~gniic~l,~rIy:efSe :j,np'~ctS~ , " , 

5'4~ , Irrtem~"~(~v~rse, jI!1~~t$,the~'Eedeef(!aAtlt~tive" lies:.s9nteWh~illbetween 
'the,applican~tprOposaf,artdtile"EI$,A1l~tlY.~~ ~1\s, ~ot¢~th,e .FEIS,'~nclude<l,tnat; , jlflhe;, 

' cat~gQ~. otland;_c<mil,~tt~i!ity ,anfJ;,,~~theti~. ndthetthe '3.J)plicaritStpro{-,osatf't\e ElS 
Altetnative WoUld rodu(t(dhe adVerse,impact'S oi"reptacingthe golfoourse with" III ' 

develo,pment to a non-significant level. ' ,x~' } ; 
(, ' I" 

$S; l'StgriHlcant!lunderWAC 19?':11~794Jp.~: "areasonable'ilir<dli' . • ~f:piorethan a 
moderttteadverselttlpact,(i)ll,enYlromnental:quality.I. ', It involvesco~le " and i sf{yand:does 
Iiot lend itseWtoaqiu¥ntitlahle'te$t" 'lJlt to11iextm~yyarywith tp:e1?h , " set1iIlg, Intensity 
depertd$ orithe magnitUd~ :atllr dUii\tiOi'l 'Ql1:hehl1pact. , S~verity ~lto.ukrbe" . 'eaalong with 
lhe 'lIkeliho.od Of·occjlltience:. ,",',; 

)6~. Ifthe~ppUtationwere .grapt~ repla~il;l~ tA~golf c~ursewithresidential 
developmeilt woUld be ' ab$OIUtelyU1~elyto. occur. ,~ . ' . ct w uld occur ina physical context 
whereth~ch~gewouldntdXc<lnyaltel' thesetting'< ," . , Space to housing. with 
attemptsatscreeningandbufferirig~ From , . .~ much o!wbat now appears as trees, 
grass and ,open vista would· be repiaeedbY' rQ , ration would be, more or Jess. 
permanent. The .magnitudeofthechang~"~lll,e~profound, ,Simplyptit. the people living in 
and aro.undthe golf courSe would be lci~"ing afa,nd;cxperiencing adjacent land use that is quite 
different from the present 'f 

57. Theapplicartts ~gtert , tli~''Variousbousing types, sii.es and groupings 
contemplated by theprop~~il',~ouJd ' compatible with surrounding development. Even if so, 
this is no.t the appropriate'compru;json here. This is not a case ofinfil1 on a vacant lot where 
develo.pment is allovied andanticip~t~dby the land use regulato.ry regime. Here the golf course 
is subject to. a cqn'diti'bn; pUt'JX1rting to guarantee that it remains as open space - a condition that 
has been a critital fa,<;toPhllde'tcnnining the character of the enviTorunent as perceived by those 
who live ipthe tttij~centdeveloped areas. To eliminate this open space raises a compatibility 
problem that cannot4x~ifesolved by residential design, housing scale or housing arrangement. 
The proposal and its variation are incompatible with the original design concept and, in context, 
this is a significant impact. 

5&. 1l1C quality of a significant impact is a matter of judgment, rather than objective 
measurement. Based on the record, the Examiner is not able to say that the FEIS evaluation of 
the impacts the proposal and the EIS Alternative on land lise compatibility and aesthetics is in 
error. 1l1c impacts wo.uld be mo.re than moderate and, again in the particular context, they \vould 
be adverse. Further, the Examiner finds that the "Perfected Alternative", as con~itioncd and 
revised, would not reduce the level of adverse impact below the level of "significance," 
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to the. spit-it ' .. 
regulatory PU11JQses; 

Definitiunot:()pcn" Sp~4l:,,<'" 

63. The appli~rlts"pr()~~lis predieatedotfth~as$1,IlnptiQn thatprivate yards may be 
CQunte4as "usablel~dscapedrec>~q9,Qarea, nunde.rt1u~Jonner definitioDQf "usable, open 
space" quoted aQeve.~~eefofIPer TMC 13,06.140(F}(6). This isthe definition .to which the 
applicants ws~, {jud~ii"lhi$'interpretation) the minimum open space requirements for thc PRD 
can be satisfied ,Vi91out even lisingthe golf course. . 

,' 64 , ' H oweve!:, the development concept on which the 1981· rezone was based was that 
thegpif conr;;e would supply the open space needed for the PRD. Exactly how this worked out 
in terms of the minimum required open space was not addressed. It was apparently assumed 
that including tile golf coursc would provide enough open space and that it was needed for thut 
purpose, 

65, Whe,ther private yurds could be included as open space was not addressed in the 
1981 decision. From the manner in which the golf course was then treated, it can be inferred 
that no onc considered the use of private la\\'lls, 
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definiti:~~:,::=~·~:,:~"::~~:~~.~.~~:.:;:;;es::h~o.t~j~~, 
in open ~pa@.ealcU~titms • . I~itp¢\,~, ; , .•. ' . '~~~li9t4tli~tett11 "usa~leopen · . long~ 
\ls~ri()ris . the: fQM'Ul~tioll ' "$.tP:Jelllh ~ttrecreati(jri::ate~;" l;nstea~ " 
rl!quiren;lcnt is .expressed: as ., common 'op¢n space." meaning space open tQ a 
pUbHe generally. "" "". 

6&. Fui1;hcf"under"the a' m.e]tld!1:~dletr[}m9n;; tR(~· 11li.iilin~ 
space" isa ,significantly lllr.g~t ·f,U"'~<llijaJl ,f(liltnl~tl:rnltfeded,:'fot 
prior d' etltlltilDn,o;p~:n5iJrn.~~(;n1Vas 

"public" ,use. 
\vas •. u.ndel'tlle"pll!;t:c!~filnitiQllic H1iakijbg:al 
encornpassthe intl~l1iretiati(),ni1ha1ts.f:a:tlf'l 

70. ThelOO? ' a:nJlen(lm~:ntA 
of required open, spac.e~ 
meaning of the prior dejl1lit~ 
be seen as a change in . 

t~:J::les,cril;)ti're language-and '!h'C'minimum,size 
1;'~' \lSelin;lit.."lltiorlw.as, notrequi:red by the, plain 

COln.c}1udt~. that the .,post"v~ting d~firUt'iQn must 
HUI,Vtl1; an explanation of wpat thcJawrheanlallaJong. 

71. In the instant case, ho~~ver, the ' question of what minimlllTl open space Was required 
under the prior definition is gennane only if reducing the PRD's open space is somehow 
necessary. The golf couTsewasdesignated as open space and that land use designation was by 
the conditions of approval to remain in perpetuity. The open space for the PRD whatever its 
size, is what it is. The setting aside of more open space than the minimum does hot, ipso facto, 
require or imply that the excess should be converted to another use. 

Changed Circumstances 

72 . The change in zoning sought by the llpplicants is, in effect, a request to be free of the 
condition imposed by the Hearing Examiner in 1981. 1lle Examiner, then, wanted certainty to 
be provided that thc golf course use was tied to the adjacent residential usc in perpetuity. Under 
the OST A, the golf course owners and their successors may not use the golf course for another 
use without the express consent of the City. The City is now being asked to consent to using the 
golf course for another purpose on the basis that "substantial changes in conditions affecting the 
use and development of the property" has occurred. 
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.so.for"a:~t;:r •• r~l~t···· · ··· ·"t.=r~=~~~'~~~t·' 
74 . . At~e~iUll~tim.~:dtc.re)sJ~Vi~~'ffuU;.fhe,Noith,Sh6~coUtSebas~d~.iriedil},tertnS 

ofupk,eep~dquaJity(Jyefljri!e,; ~i~~~iV'"t~i~:~ ;~c)lfeouP~thereWi,ls:ilo' 
showin~ ,ofanjrvigotous ¢ffottto'ilpgra4e,;m~: fati1jty. . 

75. Evideneewrul'prestented:;of-aq~lipe :~~e ,~ionalW1?ularity· ofJ.>layiil8,&Pff 
However, .. the:experlenC6 inlhis~t~;~~·be .tot}lecontmry .. TIiel'cli<)rd, shows;~rf1'~uwb.et' 
of new golf cour.sesbave 'opeDed'ijrtheloealt¢g!Onin.$eqt,ye~;NQ spe<:i i'ft~on,was . 
given on how these newet 99If'~w:seope~ti1)ns'·az:(%faridg. . ,~~,~ 

76. ·. Overall, tbereconiiS'UJlcleatastowbetlier the declinein 
Shore Golf Course is the result of implacable matketfol'Cesotself:..ipd 
financial status in notknowo. Moreoverith.erewasnoanalysis, .. 
investment in the quality of the course might.do to improve its ' ' 

tlieNorth 
~rselsexact 

on of 

77. The golf course ownetshlpbaSllotchanged; ;N6w tlle Q . . . " . ' wanUoret1re. "Sya 
recent letter, the owners' said that tlJeyhadnQ iptention/peI;pCtuallyopetatirigagolf cour~on 
the property. But, therei~nO. recordo£.any,such;s '. beU;t ' f!?tpressed .in 1981. Then, they 
agreed be part oftbePlID and to use the gol£co / .; e. They didrtotapperu tlJe . 
rezone. They registered rio 'objections to the .'. '~if)~,so <:.pprovalfortbePRD; 

78. The golf couneOWllers havlb~e 'in~ to sen the property as a golfcOllrs~ for 
about a ~t."Cade, but verylittle.is ~o~~ut t ,miU:keti?g~ffort~ ; Whether the owners have 
been askmg an appropnate. pnce lSfnpt ~y ... n.~7he record <hsclosesthesuccessfulsale ofa golf 
course in. neighboring.Kitsap~t ' 2003':' TheiI::Xaminer wasnotconvincedthat the 
property cannot not be soldas' ag<if 

79. There wasn(}'evidcH'~~ of any efforts to sell the golfcoursefor arty other kind of 
open space use. There is a need fOr athletic fields and park lands in the area. 

80. As to' the surrounding neighborhood, there has been no change in circumstances 
since the origind rczonc ~. The area has simply become what was envisioned in 1981. Country 
Club Estates\vus designed as and rt.'mains a residential development arotmd a golf course. No 
new or ditTeren\ us ... ~.s have been introduced nearby. "lbe golf course continues to function as the 
open space n:nt<.:Tpiece of the development. 

81. There has been no change in public opinion as to the appropriateness of the use to 
which the golf course has been put. The sentiment of those who live in the vicinity is 
overwhelmingly in favor of keeping the golf course as open space. Many neighboring 
homeowners feel that the City made a promise of permanence to the residents of Country Club 
Estates in designating the golf course as open space for the surrounding residential development. 

82. The Staff Report states the following: 

-15-
FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS, AND DECISIONS 

I , ,. 
1 

I 
r 

I 
I 

I 
I 
! 
i 



" 

. ~~:=:tl~~~=I~:~~~:::U:,=·=~=, 
the .... uestedoWlleQi' .. ' ·to~:ZO~iS~tei8' · · ~ft~ly\ irttlie . ge~r:;~"~fth~.,g::9l~ .. iW~~j~li,~~~l~Ch·:·~2i1 ·~i 

. im~vemeqt&:~()ne~:,Qtj sjamfitant<feV~e~\~o)h.er, ··than'.~'de...,eloplJl~t 
of the.adj.ntresid_lll~~estQ~e"gplf'cOUtsellayeoc(:UIte&Ihe· 
NotthshQr~ Ci:!fJntrye{~~tateo!develQPIll¢nt{DiSivison 2,3 and 4)were 
constrvctcdfairly ~nslstentWith the 1~81reiog~.s~~Uetlt miscel}aJtous' 
moditicationpetn.li~and ·the.EJS.'Wbjl~·thed<Welopmentmayha~·~ 
built atasomewJiat-1Qssetdensitythan\Vhatwas()Ijgillhl~ypeQD!~ !t4~., 
nonethele.ss. it wasdeveloPC4:tQ·surrolllld an 18;;,bole$<>-lfCQ "::~ .• DtttftJg 
the 1981 rezone. the golf course was identified throughout <Ie process and 
environmental documents as being~lied upon as (in int ento! 
the overall development forgepSliy,openspace and a S1 " :re of the 
proposed neigbborhooc\s. (,f.'" 

" 
83. The Bearin~ Exrun.iner c0n.culfi,vith t,lPdf,lQopt~!be J~v. e .. s ... ~finding. 

. $"",., "'-~!i!. ' " 
:.$ . ,,/ .. ~, 

PRDlhtent 
~ 

84. · 11'le,districte$tablislnneIlctst<ttero~t · l~districtis set· forth inTUC' 
13.060140 (A), .asfol1pws: 

.<l:~;.t~!~!>'ft>:~~~i_~~. 

Interit . rhe .:PRPfllU'IDe~~~s~rltial Devel~prnent Di$trictis illtena¢dJo~ 
provide forgreaterllex lityscalerC!$idential dev~luptneFitS;-pl'()m..()tea 
motedesiraJ,le livj~g~ .' ... cl)tthanwould bepossibIMln:oughthe.strict 
re~atiQns9fcQ ' ,< '.' .•... ..... dis(ri(;ts;en(lour~gedeve~9P~rsto usej[mOit 

. cFemiveapp~ac1t .'. ..... ··dlfYelopmeni;providea .means· for teducingthe 
imprOVemeilt8"J1~l~ired"in develop~entthrough better desIgn and' land planning; 
conserye 'hutur~ll~turps; and facilitate more desirable, ,aestheticand,efticient 
use Qf:opell.§.U.i±ce. tl~mphasis added.) 

",{!"he ~ReY lJ)istrict is intended to be located in areas possessing the amenities and 
S~iW1cesgenerany associated with residential dwelling districts, and in locations 
~ljichwill not produce anadverseinftuence on adjacent props<rtie_~. (Emphasis 
added.) 

85. The context here is not of a proposed new PRD development being inserted into a 
conventional zoning environment. It is rather of a proposed change to an existing PRD 
development designed around a golf course. The. question, then, is whether this particular PRD 
as modified will achieve the more desirable living environment such districts are intended to 
create. 

86. As applied to the present residents of the PRD. the change sought is not more 
desirable from the perspective of the availability of open space. Everyone understands this. It 
accounts in large measure for the outcry about this proposaL But the sense of what would be lost 
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is·verY ,9~Cijl~.t1~~~te •.. $Qliaol>j~s' V1~~d~upy. m~·Q.f~~t~J~9Y#" ~~$.9ID~;~ 
ofwblltth1s'wauld·lll~·'wa&presented·t?ytbeCity's'Yi$UtdCQnSulwnts)'ll1.the,;UtaY'-Qf;oloekS 
they'i~·ili16:V1~;ofthe'J~FiiI~~.~ · Jn~rvening·'v~e~t1on.~an,pI0~de;~,~g., 
Mode$t.buffel'S;~provi·jt ·~ete1ieftor~e clD~:ofSftU~ .• 'Natro~y~ew~()mdo~' 
gm. pres¢tVe;S()111escmDhmee ()f¥i$taS.a~t, ifthe'prCJ~g~sf0rWtltd~ ()~r:8®h()uses'WiU 
occupytbc"sol{co1lt$e ~4"flj~y'arenQt. tb.erer1Qw.Regatd1&>$ oCeffoi:ts· at)Iii~gapo,..i this 
wouJd makeapmfom1ddiifetehCein thesense· ofth~~Penness· ofthes~rtoundings for tlioseln 
adjacentlromes~ . Th.e;feelin~ofbemgclQ~ed 'inwQuldbeparticillar1yacute'tbrtho,se .~the 
c}ustere<ldevclopntents inthemiddle:of thegoffcdurse.,,-;; \ 

_ . ,,~\ .. ~V'4~' 

S7 Thepropo~ddevelQpment would vastly change theexpetience () .spac&~y 
eliminating the central feature around which thePRD was planned. Theeif( p,'ildjacent 
propert· , ies·wouldbe adverse, ' / ' --~~~\. \, '~ ~' 

, .. '. 88 . . 1n this application for change, compliance with condvit5tfs,{ft~";Ver~et forth in the 
establishment of the originillPRP mustbeconsidered in the eva itatingtbc'new S~te Plan. 
Of course, the wnolepc:>inHhis appUcationexereise is togepido e ke~0condition of PRJ) 
approval. So, ina cfrcularfashioD. approval of the; proposid'Site . .. ' (lependent onineeting 
the criteria for revisingthe PRD~. Unless thosecan9C .• ' et, theqriginah:(jIiditi~n will still apply 
and that~ondition,of.course .. cannot ,be complied wit!), b Site~lanfor;tesidcmtlatdev'elopmeDt 
or the golf COUfS:e;. " " ""':::t¥f'll;' 

Public-lnferest 
l''' ;. '" 

89~ The plat.prop(}s~dhere Wotl1~ , ()nlyS~j.yide land, within the golfcourseproperty.l'fthe 
golf CO\\fse.js. Iooked~t' injsolati~'~ tm ' . ere an island, then' (i'fthe requested variances 
\yercapproVed)theprOPo$alWo~~~et . ' . ,.ensionalrequirements fortheR2·PRD zone, 
includingthereqtiirenients<9f1)1eopen "'Sf;l1'Ce defmiti on to which the <lpplic~tion v~:;ted. 

90. Howevcr,iJi'this case: the application of such standards to the golf course property is 
not the only relevanLfuquiry, Thi§is because the effect ofapproving the proposed plat would be 
to alter the prim?-£Y condition of approval fot the surrounding plats. The approval of the plats 
was a part of tHe m~tcr plnnriing process. Keeping the golf course as open space was a 
condition of approval for the plats, as well as of the PRD rezone. 

91 , While the golf course was not subdivided, it was tied to the adjacent plats by the 
Hearing Ex~unilli:r' S "open space" condition. The open space designation for the plats is the 
area oft!;;:: golf course. In this sense, the golf course is part of the plats. The fact of different 
o\';'nersilip of the residential areas and the golf course docs not change this, 

92. If the presently proposed plat of the golf course property is approved, the designated 
open space of the surrounding plats will have been largely eliminated. Necessarily this must be 
viewed as modifying those surrounding plats. That this open space might represent more open 
space than was needed when the plats were approved is immaterial. Tht:y were approved with 
the golf courst: as their designated open space. 
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,9a. I"~,;~~.;1l(Hlppli@~~:fQltlj~fi1oam~ti~,Of~~j3~e#t~;~,~~.fQr 
'detettn'matiOn,'hett: , "Wbatwe h~ve;inSt~~'an, ·~ppli.~9n:t,hat.;,iff,i;pproved,:WoUlddndltectly. 
ha~that:eff~J;: 

9i~t . Byappfi).\'aJoflhe '~~j~tFr(:I;i~XwyPlat., the.tesideI$'ofthe ,adJac¢nt"p~W6uld, 
be·,s~je~teq ·t9. aqAAi$iQn'lhatwQuldetteeti~IYt~t1lt'illamajoreh,angeiJl.m()~plal$ \\'ftbout, 
theircotiSent. . The Exainirter.llftCrm~chijfl~fion.isconvin¢edthatSuch an effect onth~ 
adjacenrplt4ShJ:ought, aAAutth~ uoilate.tatacti6rro.£·as1ngre,~pp1icantisllotinnfe. Pli~cinlerest 

J \ 
, . ' . " " ' ~:~' .. ' Ceneral Djscussion "~" 

J .. . " ' . ' .J ': :;~< . "'!!;:<J;I. 

9S', .' theinstantptopo:sal:tepIes~nf$;ex.actly :thekinclof iliillgtbaLtlilR~pj"ngExrurimer 
was:,W'o:rrled~boutwltenhe .~mposed his ,"openspacec'O,ndinon tt in 1 98J':""'t;;;":;;:,,, ,""~:ii . 

~: 

96 ... AsSllIllingtbattlieCityc~p.tcontmcta;Wc~y~tspoli . 
language afIhe He~!f~x1llllinerpw~fd)Jyel{presses a, conc¢p.' ond , ... ' . . 1y!sa~il~ty(tQ 
guamntee.Thu~.the.'€)S';fA.; tepresents,areasona'bI*iI.nplt;.nt~ n of whatthe,Heatlng 
Exmhinertfledto(lu . . :n.'j;¢~~cthe$()lr~()\U'$eiore-rn~jff"opetl " .., . . til theCity~ves 
permissionfor Iho .t,e. ~~:atmthetW'ay. . .N()neth~te$$;~e '~inp~rpe1:Uity"lalJgp<;Ige setV,es to 
emphas~<;'thatr.n<untai'niilgthe~(j:lf:;coijt$e, in~pe ;' · '·pi.' talintheExaminet~s·decisiori 
to ¢;reme.thitPRD,wne. . it, 

" 

. ' . ' '~~;' 

97. Thediseussiol1 of the math em '~ijt_~f<>rmeropenspace deflllhion divertS 
attention from thefunctioJi oHhe golf ';>tne;,o~ginaLdevelopmentconcept~ Certainly, 
asa provider of o~n space,; ~hegotfco " e'\va~'~mportant in securing a,pproval tot\1e increased 
dens~tyaUowe~ in the resid~Iitial, . fij~~I?}~nings.tat~. ~ut ~ta]so proVided. a visual and 
phYSIcal amemty for the ~l~~ ",Vas ·a'mgruflcantpartor the>mducementto hvelherc. 
COWltryClub, Estates got its,;~fne' ..... ' · · bf~olfcourse.. Developments that grew up there have 
names like "The Links" arid ;"On the8't;c¢n." Streets have names such as "St Andrews Place;' 
"Fairwooo." and "P iJie~t. " '~lofthis underscores the essenti alqualitative function 0 fthe 
golf cours~ in the veItY concept Qf\il~ developl'hcmt. 

;t,<" .~::: , 

98. TJ1~'Cityis 'h()w{15elng asked loabaJidoll the original intent of behind the crean·ou()r 
Country Club Ei:fafcs. rbe City is being asked to do tIus over the opposition of those Who live in 
the develbpmcnts that grew up in response to the idea of living on or near a golf course. This is 
not the easttnl opposl!.ion of a few. It is a massive outpouring of citizen outrage. 

99. The overarching question here is whether circumstances are such now that 
"perpetuity" should be temlinated by the City. Based on the entire record, the Examiner 
finds no compelling reason for doing so. 

100. Any conclusion herein which may be deemed a finding is hereby adopted as such. 
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" 

Q1)~~1J~.8~F:MW . 

,l.~. 111~'l-I.&:Ex~~j~9~~Ji'~i;th~·subJ¢ct:m1tttet6t'th~s¢ ':p~ngS<, 

'2. Noti~ .pf~eneafulSS'Was:p:tQYi~¢a.~r¢qu1:t~d p~l~W~ 

3.,· The prQced'pralrequirements;of 'SEPI\ ~*~;l>een ril¢t. 

4, Because()flh~decisioD$.onthePtelimiharyPlatand; theSite Planappr~va1 \he 
V arjan~esIReductionsf WetlanQlSttearilAsS¢S$lenl$~, Wefl8l)41S~~~pti9ns~ileedtnotbe 
decided and are not reached. " . 

5 .Counself6r Save, Nqr-tb~t l':a~qD;la:<it~e:;thfltthel'fOViSi 
should be brought intop1a.ybere. ,'. This; isthe>suhsectfon ;~ftheS~te 1 
qut tl1~pr~WedUl"Csforaltertng 'suPdivi%ion$." 'It< pr()'\li4~s.tbafi£ 
of restrictiveeovenantsftleda:ttfj~lbti~,:of;a.!proY~l';o.f: thQ'stI ' 
restiltinthe ;vii~tiOJ1 'of;sy¢haco~e-n31)t.tbe~.plictltion; 
parPes. ~bject t()theeoveilmttnatthec(}vena,ntm~YQ<e ' 
purposeoflbestibdivi$ion. ch~gesollght 

5~~17.21S 
. at spells 

·jhesuBlett 
appli~~loil:wpuld, 

ee@euJbran 
ed'10accom-pllSbthe 

6,. The Heating Ex.ammetdeelili:esto ad' 
a·restrictive· covenantorop~r<l'tel):li~oll;e" 1 
is no a.ppli'Cati{)llhere'tt>a1~er:any;()£'tb 
application to platthegolfcourse, 

, nt 'First. whcthetthe OSTAis 
'. diciatdeferlriillation. Second •. 'there 
()rilypla~-relatedr~quqst · is ' the 

:-:!. 

7. However, theExamin~/ii~c~,sirWiat resultby adifferentfOute, the effec;tof 
approving the subjcct.plat woul t, .' . .. . th~. <.iesignaiedQpen space inoojace:n:tpluts. 
It is contrary to the publici es ,~~ffaw'riny applicant to achieve such a resultunHaterally, 
The interests of too, many/ .. ~ areJ~fit. out()ttht:d~isiqnal equation. The Examiner concludes 
that the Preliminary Plaf'Sbduld~deniedbecausethepub:licinterestwiU notbcserved by the 
platting of the subdi~sion applied'·for. TMC 13,04.1 OO(E). RCW 58.17.110. Ultimately this 
may mean that rcqueS~Jo alter the adjacent plate; need to be made and a.pp.toved before the 
subject application can "be approved. 

,;:' 

8 :: The qucst:iOIf of whether the project's inconsistency with the Comprehensive Plan can 
form the ba$;~ for rejecting the subject application for Rezone Modification under tMC 
13.06.650(1) iSJ10t presented in this case, because noinconsistency with the Comprehensive 
Plan telt regulatory purposes was fotUld. 

9, Denial of a proposal based on SEPA " is limited to the application of policies, plans or 
rules fonnally adopted as the basis for the exercise of substantive SEPA, St'e TMC 13.22.660. 
lfviolation of the Comprehensive Plan is enumerated among such policies, an alternative means 
for using the Comprehensive Plan for regulatory purposes is established. Here, notwithstahding 
the existence of significant adverse environmental impacts Tacoma's Comprehensive Plan does 
not provide a basis for denial of this particular project through SEP A 
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" 

10. Thetompl~' andCQnyt)l\ltt.tl di~ioricifthe~~@cs~~;j1le(}pen,~ 
req~rementsfutilleFRDareessenliaI1Yt,esi~t~JX>iItt.J\S:a:~r·~fiIliUal ;ihten~ .~~ golf 
.toOrSC·,W3S des'igr@cit1¢~<S,p~f~t ·Jfl~;PRP·~·it;.is; .peffQtn)J~~ftlnctlon. Ihe; 'i~' i$ 
notabout~em~UJn.nutn~r of 8cresofopensp~~·tllei~IDlijtlB~*9pi(e> put\vhether,the 
open spape designation oftbegQlfcourS~ w}Jat~~l1s 'si:l;~. $h()\ltdbe:eliininatoo . . ~oc<>n¢lu~ 
that· this should happen requites· some-jn4ependentjustifj,cati6nf()f.depa.rU1lgn()mth~ofiginal 
des~gnconcept. . .' 

,:$, 

11. The cri~calqlJe$onberejswhethetcotnlttion~haveso ·changedthat e R~ne 
Modification isappropriate~ TMe 13.06.650(2). TheJs~e\of"substantial dtang'j~' ~fli~-~dition" 
requiresa. broaderconsiderotion of factors than just the-fmancial Viability-of U ·1)f 
the particular parcel under consideration. ' 

12. Alle~1 three factors are relevant: (1) changed public ORi 
use patterns inthe. ar~, and (1) changes in thepropettyltseif. 51';, 
78 Wn.App. 840(1995)., " 

13. As topublic opinion, there hilS beetl atl'unu~~rt'larg ,'111-mgQfithere. lfisall 
emphatically in opposition to gettin,g ridofthegoJfco " SOI>ylJHcopinh:mhas not changed at 
all. If anything, it has hlirdened.Thertpplicants'qu '. sayHlg;that "community 
displeasqre" should not · be the basis for deni<il.. ~i\t ' ~eSjtis a recognizedIaclor to .~ 
considered. Thepohlic sentiment expressed . . , . nrnatilyfrompeqplcwhohave a 
genuine and substantial interest in theoutco' . sHtt1eJ)()int.in,havingpubJiC'~hearings~if 
such interested public sentimentcounts4b 

14. As to changes jnthel~@i1~F' tterps in the area, none have been broughtto the 
Examiner's attention. No signi:fi'f:~t~; ... .. . " ' . .. cture has been built in the vicinity. The only 
development has been the develophte,ilf nf;'the Country Club Estates according to its original 
design, -

15. The cond!;ion of the pf6perty itselfi.s a.matter of dispute. There have been no 
significant physical changes. The golf course is still a golf course. The problem is with the 
viability ofthatJlSeOr somerlther open space usc. The Examiner was not cOllvinced that the golf 
course cannot make it as,a golf course or that some other reasonable open space use cannot 
be found. 

16. On review of the factors listed in Bjamson, the Examiner concludes that the 
"subsldl1lial cbanges in condition" necessary for Rezone Modification were not proven. 

17. The applicants here have labored mightily to create a development that would 
mitigate all environmental impacts to below the level of significance. Despite all efTorts, there is 
really no way to hide the inscrtion of over 800 new homes into an area where they do not now 
exisL And there is really no artfulness of design that can make such a development a less than 
signific.ant change in the perception of open space by those Jiving in the adjacent plats. The 
proposed development is well and thoughtfully designed, but given the history and physical 
context of this particular PRD, it is in the "'Tong place. 
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. ·18.l'f.erefo~'th¢'E~·inetJimlielJ'CotlClu(JeS;;fhatth~'~~~~mtmewouldn(jt 
~,··"~~s.i,~nt':Y4t1tme,q~ct.~bU>l~hm~temenV· 'TMd'i3:1i6.~O(ll .niwtiS··JlQt:,prOVeJl 
that.,tbe 't¢1PneWilrf~ilifil~fatri()fCae$il'3bI~'~9f<iPep •• ~e .• F~hih~il1'Jl9t:a,void:~ 
adY~fSC· e«e¢tOIl~til1fO~(;~ ..• .. I~ibl$.;~~~,theFmaetetmmati'onthattbere 'wmlJ¢. 
1lil.mj~g!rtf#iadv~eA"ifoiun~rlta1impacts.·on land~, coinJ?AA.pijity ·~·~eti~'~s'~t~levant:· 
con$i4eratior1. . 

, . '.' ... 19. The inabillty, tOapJ)rovetheReZoneh4:odifica~ion,nuUcC$.appt,oyalOttrut~te P·lan 
impossible. Because, therezonei$jQco~istent with ·thedistrict, estaolisimtetit·Sfat¢lne~ it is 
~nebnsi~tentwitlifi.1eil1te.ntof~ePR1D.d.istrict. T};fCl,3CQ6.1~)'(~), .. ~i~~!arl . ~urc"to 
demonstrate sufficlentchangestn' condltlOD TeJUovesanybasi3·fotmodlfy ' oV1il~tiie 
CZA cOndition requjring~dherence to the Qriginal Site Plan.SeeTMC 13. Cd) . • 

20. Any finding herein which may he deemed a conClUsioDls . . . " . . . . ., 

T1;lePreIiminary Plafis·deriied. 

TheBite Plan approval is denie~~ 

~-~4 

SOORDERE.D, ~~ '71h clily(,,6'f'January, 2(}1(}. 

as such. 

\Vick Dufford, nearing Examiner Pro Tempore 
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12 JPJ'il 1:. 
SUPPLEMENTAL CERTIFICATE OF SERVICE 

BY APPELLANT NORTHSHORE 

I hereby certify that on the lih day of January, 2012, I caused to 
be served via Legal Messenger Appellant Northshore's January 12, 2012 
correspondence with the Clerk of Division II requesting filing of 
Northshore's Corrected Appendix A, and the Corrected Appendix A to 
Opening Brief of Appellant Northshore Investors, LLC, on the following 
parties at the following addresses: 

GaryD. Huff 
Steven D. Robinson 
Karr Tuttle Campbell 
1201 Third Avenue, Suite 2900 
Seattle, W A 98101 
Telephone: (206) 223-1313 
Facsimile: (206) 682-7100 
Email: ghuff@karrtuttle.com 
Email: sdrobinson@karrtuttle.com 
Attorneys for Petitioner Save NE Tacoma 

Paul W. Moomaw 
Christopher Brain 
Tousley Brain Stephens PLLC 
1700 7th Avenue, Suite 2200 
Seattle, W A 9810 1 
Telephone: (206) 682-5600 
Facsimile: (206) 682-2992 
Email: pmoomaw@tousley.com 
Attorney for Petitioner North Shore Golf Associates, Inc. 

Jay P. Derr 
Dale N. Johnson 
Duncan M. Greene 
GordonDerr LLP 
2025 First Avenue, Suite 500 
Seattle, WA 98121-3140 
Telephone: (206) 382-9540 
Facsimile: (206) 626-0675 
Email: jderr@gordonderr.com 
Email: djohnson@gordonderr.com 
Attorneys for Respondent City of Tacoma 
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(1) That the change of zoning classification is 
generally consistent with the applicable land use 
intensity designation of the property, policies and 
other pertinent provisions of the comprehensive 
plan. 

(2) That substantial changes in condition have 
occurred affecting the use and development of the 
property that would indicate the requested change of 
zoning is appropriate. If it is established that the 
rezone is required to directly implement an express 
provision or recommendation set forth in the 
comprehensive plan, it IS unnecessary to 
demonstrate changed conditions supporting the 
requested rezone. 

(3) That the change of the zoning classification is 
consistent with the district establishment statement 
for the zoning classification being requested. 

(4) That the change of the zoning classification will 
not result in a substantial change to an area-wide 
rezone action taken by the City Council in the two 
years preceding the filing of the rezone application. 
Any application for rezone that was pending and for 
which the Hearing Examiner's hearing was held 
prior to the adoption date of an area-wide rezone, is 
vested as of the date the application was filed and is 
exempt from meeting this criteria. 

(5) That the change of zoning classification bears a 
substantial relationship to the public health, safety, 
morals, or general welfare. 
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The Honorable Russell W. Hartman 

FEB 04 Z 09 

7 

8 

9 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR COUNTY OF PIERCE 

THE CITY OF TACOMA, a Washington) 
10 municipal corporation, ) 

PlaintifT, ) No. 08-2-04025-4 
11 ) 

and ) 
12 ) ORDER GRANTING IN PART AND 

JOHNNIE E. LOVELACE, an individual;) DENYING IN PART PLAINTIFF'S 
13 LOIS S. COOPER, an individual; and JAMES) MOTION FOR PARTIAL SUMMARY 

V. LYONS and RENEE D. LYONS, a marital) JUDGMENT AND DEFENDANTS' 
14 community, ) JOINT MOTION FOR SUMtvlARY 

Intervenor Plaintiffs, ) JUDGMENT 
15 ) 

v. ) 
J 6 ) /pR01>OSEDJ 

NORTH SHORE INVESTORS, LLC, a ) 
17 ' Washington limited liability company, ) 

NORTH SHORE GOLF ASSOCIATES , ) 

i 8 II'.N ... ,C." ' .' a" Washin,g~(?n cOIP.oration, . '.md) 
HLRI I AC11-:- SAVINCrS BANK, a Washmgton ) 

19 [i Corporation) 
) 

20 Defendants , ) 

21 THIS MATr I::R came before the Court on Plaintiff City of' Tacorna's Motion for 

'1'1 Partial Summary Judgment and Defendants North Shore Gol f Associates, Inc. ("NSCiA") 

~)3 and Norths hore Investors , LIC s (" Investors" ) reciprocal MCltion f() r Sumrnary! Judgment 

24 pursuant to C:R 56. 

ORDER ClRANTING IN PART AND DENYINCi IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED] - I 

ORIGINAL 

GordonDerr., 
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1. This Judgment affects the following described real property, commonly referred to 

as the North Shore Golf Course ("Golf Course"); 

2. 

Parcel A: 

Parcel B of City of Tacoma Boundary Line Adjustment 
Recorded September 13, 1995 under Recording Number 
9509130149, Records of Pierce County Auditor. 

Excepting therefrom that portion conveyed to United 
Properties Linkside, Inc., by deed recorded under Recording 
Number 9711210225. 

Situate in the City of Tacoma, County of Pierce, State of 
Washington. 

Parcel B: 

Lot 2, Pierce County Short Plat Number 8704240392, 
according to the plat thereof recorded April 24, 1987, Records 
of Pierce County Auditor. 

Situate in the City of Tacoma, County of Pierce, State of 
Washington. 

Plaintiff City of Tacoma and Defendants seek the following relief: 

<I. For Plaintiff City of Tacoma. 

(1) A judgment that: 

(i) The Open Space Taxation Agreement COSTA'") between 
Plaintiff City of 'racoma and [)efendant NSCiA, dated 
September 2 I, 1981, created a non-possessory property 
interest fi:lr "facoma in the North Shore Golf Course 
properly:. 

(ii) "fhe restrictions upon the Golf Course in the OS"fA remain 
binding and enf()rceable by Tacoma unless and until 
Tacoma approves a different lise of the property; 

(iii) '.rhe ()S'TA cannot ~)e unilaterally terminated by NS(iA or I 
Its successors or assigns: 

(ivlfhe R-2 Planned Residential District (R-2 PRD) rezone of 
the Golf Course and surrounding property was conditioned 
upon maintenance of the Crolf Course as open space: 

GordonDerr,; 
ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED] - 2 
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(2) 

(3) 

(v) 

(vi) 

The North Shore Concomitant Zoning Agreement (CZA) 
dated November 6, 1981, implemented the legislative 
rezone decision and remains binding even if not signed by 
the Golf Course owners; and 

The provision in the CZA that requires development 
consistent with the approved site plan is sufficient to impose 
the golf course use restriction. 

Dismissal of Defendant NSGA' s counterclaim for Inverse 
Condemnation. 

Reserving for trial the issue of whether Defendants are estopped to 
deny that they and the Golf course are bound by the CZA and the 
issue of whether Plaintiff City of Tacoma is entitled to quiet title in 
an interest in real property in the Golf Course. 

b. For Defendants NSGA and Investors, a judgment that: 

(1) 

(2) 

(3) 

(4) 

(5) 

The 1979 Agreement Concerning North Shore Golf Course has 
expired by its terms and does not restrict the Golf Course to open 
space use in pelvetuity; 

The 1978 Real Estate Contract between NSGA and Tacoma Land 
Company, Inc., has expired by its own terms and does not restrict 
the Golf Course to open space use in perpetuity; 

The OSTA does not constitute a property interest in the Golf 
Course; it is a revocable agreement that does not restrict the Golf 
Course to open space in perpetuity; 

'rhe Cli\ does not constitute a property interest in the Golf Course: 
it is a zoning enactment thaI does not restrict the Clolf C'oufse to 
open space LIse in perpetuity; and 

Dismissal v"ilh prejudice of all of Intervenor-Plaintiffs' claims, 
which request and rei ier shall be addressed by separate order. 

The Ccltui heard the oral argument of counsel for the parties at hearing on 
I 

Ikcembcr 19. 2008. The Court considered the pleadings and files that comprise the I 

record in this action. ·fhe ('ourt also considered the f{)liowing docurncnts and evidence, 

()RDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF' S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED) - 3 

GordonDert 
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which were brought to the Court's attention before the order on summary judgment was 

Plaintiff City of Tacoma's Motion for Partial Summary Judgment; 

Defendants North Shore Golf Associates, Inc, and Northshore Investors, 
LLC's Joint Motion for Summary Judgment; 

Declaration of Dale Johnson in support of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Declaration of Caroline Haynes-Castro in suppo11 of Plaintiff City of 
Tacoma's Motion for Partial Summary Judgment and the attachments 
thereto; 

Declaration of Leonard J. Webster in support of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Declaration oLJay P. Derr in support of Plaintiff City of Tacoma's Motion 
for Partial Summary Judgment and the attachments thereto; 

Declaration of Jodi Marshall in supp011 of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Dec.laration of Richard Settle in support of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attachments thereto; 

Declaration of Aaron M. Laing in support of Defendants' Joint Motion for 
Summary Judgment and attachments thereto; 

Declaration of James Bourne in supp0I1 of Defendants' Joint Motion for 
Summary Judgment and attachments thereto; 

Declaration of Dennis Hanberg in SUPP()Tt of Defendants' Joint Motion for 
Summary Judgment and attachments thereto; 

PlaintifT City or Tacoma's Response ro Defendants' Joint Motion for 
Summary Judgment; 

Declaration of Dale Johnson in support of Plaintiff City of Tacoma '$ 

Response to Defendants' .Joint ;\-'lotion for Summary ·Judgment and 
attachrnents thereto; 

Declaration of C'aroline Haynes-C'astro in support of Plaintiff Citv of 
'facoma's H.esponse to Defendants' Joint Motion fi)T SUtnnlary JudgJ:rlcnt 
and attachments thereto : 

ORDER GRANTING IN PART AND DENYING IN PAHT 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED} - 4 

GordonDerr" 
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4. 

o. Defendants' Response to Plaintiff City of Tacoma's Motion for Partial 
Summary Judgment; 

p. 

q. 

r. 

s. 

t. 

u. 

v. 

Declaration of Paul W. Moomaw in support of Defendants' Response to 
Plaintiff City of Tacoma's Motion for Partial Summary Judgment and 
attachments thereto; 

Plaintiff City of Tacoma's Reply to Defendants' Response to PJaintiffCity 
of Tacoma's Motion for Partial Summary Judgment; 

Defendants' Reply to Plaintiff City of Tacoma's Response to Defendants' 
Joint Motion for Summary Judgment; 

Supplemental Declaration of Aaron M. Laing in Support of Defendants' 
Reply to Plaintiff City of Tacoma's Response to Defendants' Joint Motion 
for Summary Judgment and attachments thereto; 

Supplemental Declaration of James Bourne in Support of Defendants' 
Reply to Plaintiff City of Tacoma's Response to Defendants' Joint Motion 
for Summary Judgment and attachments thereto; 

Notice of Errata Pel1aining to Plaintiff City of Tacoma's Motion for Partial 
Summary Judgment; and 

Intervenor PlaintifJ's Joinder m City of Tacoma's Motion for Partial 
Summary Judgment. 

Based upon the argument of counsel, the evidence presented and the pleadings and 

files that comprise the record in this matter, the Court finds: 

a, The undisputed hctual record establishes that: 

(1) 

(2 ) 

'fhis lawsuit pertains to a Planned Residential Development 
("PRJ)") iocated in 'Tacoma, Washin!!lon , commonlv referred to as 
North Shore Country Club Estates ("C\mntry Club ESlates" ), 

Prior to 1978, all property now included in the C:ountry Club 
Estates PRD, including the Golf Course , was owned by thefacoma 
Land Company ("TLC'). 'rhe zoning classification for the property 
VI. las I.~-. 2. One-Fa. mil y... Dwelling District until a re-zone of the ·1' 

l)rOpertv to 1<.-2 PRD in 1981. 
t , _ I 

In 1978, NSGA was operating a golf course on land that it leased I 
fromT'LC, ()n November 20 , 1978 , TLe and NSGA entered into a 
Real Estate Contract in which NSGA agreed to purchase the Golf 
Course from TLC Iltwv'cver. at the time. Nu- West Pacific . Inc , 
('Nu- WesC) and its partner f3ro\vnfield and Associates" Inc . 

GordonDerr .. 
ORDER GRANTING IN PART AND DENYINC, IN PAWl' 
PLAINTIFF' S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED] - 5 
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(4) 

(5) 

(6) 

("Brownfield"), acting through a joint venture North Shore 
Associates ("NSA"), already held option purchase rights to 
purchase the Golf Course and adjacent property from TLC. 
Accordingly, NSGA and TLC were not able to carry out the 
contract for sale of the Golf Course to NSGA without the consent 
of Brownfield and Nu-West. 

On May 10, 1979, Defendant NSGA entered into an Agreement 
Concerning North Shore Golf Course dated May 10, 1979, ("1979 
Agreement"),with Nu-west and Brownfield. This 1979 
Agreement required NSGA to (1) subject the Golf Course to the 
master planning process; (2) restrict the use of the Golf Course for 
such period as required by the City of Tacoma for density and open 
space requirements; and (3) execute all documents so that Nu-West 
may use the property for density and open space and other 
requirements as though it were owned by Nu-West. In return, 
NSGA obtained the option purchase rights to purchase the Golf 
Course from TLC. Upon satisfaction of its obligations under the 
1979 Agreement, the Agreement was to expire and only the 
restrictions on the Golf Course imposed by the City of Tacoma 
under the master planning and development process were to remain. 

On June 21, 1979, North Shore Associates, as applicant, and Nu
West and NSGA as owners, submitted to Tacoma an application for 
reclassification of the Country Club Estates property, including the 
Golf Course, from R-2 to R-2 PRD. This application included a 
master plan that offered the golf course for designation as open 
space as part of this PRD planning process. In addition to being 
involved as an owner in the application for the PRD 
reclassification, NSOA submitted a separate application to Tacoma 
for establishment of Open Space Current Use Classification for the 
Golf Course pursuant to RCW eh. 84.34, On February 10, 198 L 
the PRD and open space classification applications were considered 
by the Hearing l:xaminer at a single combined hearing. F::vidence 
considered by the Hearing Examiner included the 1979 Agreement. 
The llcaring Examiner recommended that the Golf Course should 
be designated as open space as a condition of the PF'J) <lnprovaJ. 
'rhe Cil} Council PRD decision included the same condjtior~. ' 

On Septelnber 21. 198 J , NSGA and duly authorized representatives 
of Tacoma executed the OSTA. The OS'rA unambii!.uouslv 
provides that "[t]he use of [the (;olf Course] shall be re:stricted 
solely to golf course and open space use. No use of such land other 
than as specifically provided hereunder shall be authorized or 
allmved without the express consent of Tacoma," The OS-fA 
further provides that the "agreement shall be effcct:ive commencing! 
on the date the legislative body receives the signed agreement from 
the (hvner and shall remain in effect until such lime as nullified by 
·Tacoma." 

GordonOerr .. 
ORDER GRANTINC; [N PART AND DENYING IN PART 
PLAINT[FF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
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c. 

(7) 

(8) 

(9) 

On November 3, 1981, the Tacoma City Council adopted Rezone 
Ordinance No. 22364, which incorporated the conditions 
recommended by the Hearing Examiner. This Rezone Ordinance 
resulted in PRD-2 Zoning of the Golf Course and surrounding 
property. The legal description in this Rezone Ordinance includes 
the Golf Course within the boundaries of the PRD zoning. 

On November 6, 1981, Nu-West and duly authorized 
representatives of Tacoma executed the CZA. The CZA applies to 
certain described property, including the Golf Course. The CZA 
condition 2(tt) provides that "[t]o ensure the integrated 
development of the site, the total development shall be constructed 
and thereafter maintained in a united manner. Such unified 
development and maintenance shall be in accordance with this 
agreement and the approved Site Plan, irrespective of the sale or 
division of ownership of the site." The legal description of the 
property covered by the CZA includes the Golf Course. The master 
plan and site plans pertaining to the R-2 Planned Residential 
Development show the Golf Course as a golf course. 

NSGA and Investors have submitted applications to Tacoma for 
approval of permits to redevelop the Golf Course from golf course 
and open space use to residential use with 860 residential units. 
The land use process pel1aining to those applications is not yet 
complete. 

The restrictions to open space and golf course use placed upon the Golf 
Course in the OSTA and CZA subiect the Golf Course to an open space 
Jand use designation. Defendants may seek the City of Tacoma's consent 
to alter or nullify the land use designation setf"orth in the OSTA and CZA 
to redevelop the Golf Course. NSGA and Investors are in IlO difkrent 
position than any other property owner within the PRD with respect to 
requesting to change the land use designation of and to re-develop real 
property \vithin the Country Club Estates PRD. 'rhe C:ity ofracoma's I 
proc~ssing or and~lec.ision in respon.se to such a request is subject to the 
prOV!S]!)llS 01 th t~ ( Ity s PRJ) regu latIons as well as general land usc laws.: 
including the rules cll' inverse condemnation.fhe City must process 
NS(r;\'s and Investors' pending land use application as though it \\iould an 
application from any other property owner within the Country Club Estates 
PRD, that is, consistent with the provisions which are set f()rth in the 
planned residential development ordinance. 

rhe open space land designations regarding [he Clol! Course contained in 
tbe ()S'rA and C2A do not constitUlc a laking under either the state or 
federal constitutions because Nu- West and NSCi/\ jointl\' offered the (jolf 
Course property as open space necessary to obtaiir PRI) approval of the 
Golf Course and surrounding property. 

GordonDerr". 
ORDER GRANTI:"lG IN PARr AND DENYING IN PART 
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Defendants' takings claim arising out of the 1981 PRD zoning decision is 
barred by the statue of limitations, pursuant to Orion Corporation v. State, 
109Wn.2d621, 747P.2d 1062(1987). 

To the extent necessary, the OST A satisfies all elements of the 
requirements for a deed set forth in RCW 64.04.020. 

The ClA applies to the Golf Course, notwithstanding that Defendant 
NSGA did not sign the document. NSGA and Nu-West were joint 
applicants for the PRD re-zone. NSGA promised to be bound by the 
master planning process in the 1979 Agreement, which provided that Nu
West may subject the Golf Course property to the master planning process 
as though it were owned by Nu-West. It is undisputed that the 1979 
Agreement was presented by the parties and considered during the PRD 
approval process. Accordingly, the OST A, ClA, and 1979 Agreement 
establish a legal relationship that binds the Golf Course to the land use 
designation set forth in the ClA. 

The Defendants do not have the right to unilaterally tem1inate the OSTA. 
The express language of the OST A provides that the use of the Golf Course 
shall be restricted solely to golf course and open space use unless and until 
the City of Tacoma consents otherwise. Inclusion of this restriction, which 
resulted from the land use process, in the OST A does not violate RCW Ch. 
84.34 et seq. 

TI1e open space land use designation on the Golf Course property set forth 
in the OSIA and CZA does not constitute a property interest heid by the 
City of Tacoma in the Golf Course property. 

Based upon the above findings, it is hereby ORDERED. ADJUDGED and 

DECREED that: 

17 \ 1. Plaintiff City of 'racoma's Partial Motion for Summary Judgment is GRANTED, 
] 8 I 

I in part, as set forth below. 
19 ii 
20 

21 

221 

24 ! 

2. Judgment shall be entered in bvnr of Plaintiff ('ity of -racoma as follclws: 

a. 

1>. 

The go! f course/open space land use designation in the OST A remains 
binding and enforceable bv the City of Tacoma. unless and until the Citv of 
Tacorr;a approves a difft.'rent use 01' the North Shore Golf Course propel:lY 
through the applicable land usc application process; 

lhe OSTA cannot be unilaterally terminated by North Shore C)olf 
Associates. Incorporated. or its successors or assigns : 

GordonDerr .. 
ORDER GRANTINCi IN PART AND DENYING IN PART 
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f. 

g. 

The R-2 Planned Residential District (R-2 PRD) rezone of the North Shore 
Golf Course and surrounding property was conditioned upon maintenance 
of the Golf Course as open space. The PRD master plan land use 
designation for the Golf Course is open space; 

The North Shore Concomitant Zoning Agreement (Recording No. 
8111120139) (CZA) implemented the City of Tacoma legislative rezone 
decision and remains binding on North Shore Golf Associates, its 
successors and assigns; 

CZA condition 2(tt) requires development consistent with the approved site 
plan and designates the Golf Course as open space; 

The open space and golf course use restrictions placed upon the Golf 
Course in the OST A and CZA constitute land use designations. 

Defendants may request that the City of Tacoma amend, nullify or alter the 
land use designations set fOJ1h in the OST A and CZA through the land use 
process. NSGA and Investors are in no different position than any other 
property owner within the PRD with respect to requesting to change the 
land use designation of and to re-develop real property within the Country 
Club Estates PH..D. The City of Tacoma's processing of and decision in 
response to such a request is subject to the provisions of the City'S PRD 
regulations as well as general land use laws, including the rules of inverse 
condemnation. The City must process NSGA's and Investors' pending 
land usc application as though it would an application from any other 
property owner within the Country Club Estates PRD, that is, consistent 
with the provisions which are set forth in the planned residential 
development ordinance. 

Defendants' Joint \'1otion for Summary Judgment is C3RANTED, as set forth 

abOVl'- to the extent thal !hciegaJrelationsilip between the ( ' ity of Tacoma and NSGA 

created by the OSTA and CZA is not a real property interest; it is an open space land use 

designation on the Golf Course. Defendants' Joint Motion for Summary Judgment is 

DEN IT]) in all other respects not inconsistent \vitl1 the remainder of this Order and the I 
i separate order regarding Defendants' request fc)r dismissal with prejudice of all of 

Intervenor-Plaintiffs ' claill1s. 

ORDER GRAN'rlNG IN PART AND DENYING IN PART 
PLAINTlFF ' S PARTIAL MOTlON FOR SUMMARY JUDGMENT 
[pROPOSED] - 9 
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4. Defendant NSGA's counterclaim for inverse condemnation based upon the 

conditions imposed upon the Golf Course in 198 I , as set forth in the OSTA and CZA, is 

barred by the statute of limitations and is dismissed with prejudice. 

S. Defendant NSGA's counterclaim for inverse condemnation arising out of the 

pending land use application is not ripe and is dismissed without prejudice. 

6. Having determined that the City of Tacoma does not have a property interest in the 

Golf Course property, Plaintiffs claim to quiet title is dismissed with prejudice. Plaintiff 

City of Tacoma will file a Release of Lis Pendens within ten calendar days of entry of this 

order. 

7. Having detennined that the CZA is binding on the Golf Course owners, their 

successors and assigns and upon the Golf Course property, it is unnecessary to proceed 

with trial pel1aining to Plaintiff City of Tacoma's estoppel claims. Those estoppel claims 

are, therefore, dismissed without preju~.~=.\ +:.1".. .. :_"'-,:>::::;. 

DONE IN OPEN COURT this ~:::.., day of .J.atTHa-F;',..2009. 

RUSSELL W. HARTMM~ 
JUDGE RUSSELL W. HARTMAN 

ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
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Presented by: 

GORDONDERR LLP 

By:~. /f M~~-:r<.. .... v<-v-l 

yP:Derr, WSgA #12620 
Dale N. Johnson, WSBA #26629 
Attorneys for City of Tacoma 

Approved as to form; notice of presentation waived: 

TOy~~' BRAIN STEPHENS PLLC 

1(( \} ~ ~,~ ----. 
By: ~/.v- -'-~ .. , 

Christopher 1. Brain, WSBA #5054 
'-"'"Paul W. Moomaw, WSBA #32728 

2.009 

Attorneys for Plaintiff North Shore Golf Associates, Inc. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: ____ ~~~~==~_=~~--
Aaron M. Laing, WSBA #34453 
Matthew Turetsky, WSBA #23611 
Attorneys for PlaintiffNorthshore Investors, LLC 

KARR TUTTLE CAMPBELL, PSC 

Bv: _ ...... -... _._--_._-- _ •.•................. -... ..... -.-.....•. ---... -.-.. -•.. ~ .. -.. __ ....... _---_ .... __ .... __ ._._-
Steven O. Robinson, WSBA #12999 
Gary D. flulI WSBA #6 I 85 
Attorneys for Intervenor-Plainti ffs 

V ANDEBERG, JOHNSON & GANDARA, LLP 

By: ....... __ .... _ ........................... _ ............ . _ .................. ............. ___ ...... __ ... ___ .. _ ...... _ .... . 
Mark A. flood. WSBA #20152 
Attorney for Plaintiff JIeritage Bank 

ORDER GRANlTNG PLAINTIFrS PARTIAL MUrTON FOR 
SUMMARY JUDGMENT [PROPOSED} .. II 

GordonDert. 
l " • ~ . t.; .. _ ' ,,-1 .. ',' . 
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Presented by: 

GORDONDERR LLP 

By: =---=-=----===--...,.,..,.-::-= 
Jay P. Derr, WSBA #12620 
Dale N. Johnson, WSBA #26629 
Attorneys for City of Tacoma 

Approved as to form; notice of presentation waived: 

TOUSLEY BRAIN STEPHENS PLLC 

By: -=-...,.-----,-_-=--,---=-==---,,-=-:-.,--
10 Christopher 1. Brain, WSBA #5054 

Paul W. Moomaw, WSBA #32728 
II Attorneys for Plaintiff North Shore Golf Associates, Inc. 

12 SCHWABE, WILLiAMSON & WYATT, P .C. 
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By: --,--__ ~--=-:-:::-:::::--,--:":":"---:-:-_:=__-
Aaron M. Laing, WSBA #34453 
Matthew Turetsky, WSBA #23611 
Attorneys for Plaintiff Northshore Investors, LLC 

Attonleys for Intervenor··· PlaintiITs 

V ANDEBERG, JOHNSON & GANDARA, LLP 

By: _____ . _______ . _____ . ____ .. __ .. _ ...... ___ .. ___ ... ____ ._ 
Mark A. Hood, WSBA #20152 
Attorney for Plaintiff :Heritage Bank 

ORDER GRANTING PLAINTIFF'S PARTIAL MOTION FOR 
SUMMARY JUDGMENT [PROPOSED) - 12 

GordonDerr.,. 
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By: ______ - ____ ----,--
Aaron M. Laing, WSBA #34453 
Matthew Turetsky, WSBA #23611 
Attorneys for PlaintiffNorthshore Investors, LLC 

KARR TUTILE CAMPBELL, PSC 

Bv· 
}.-----

Steven D. Robinson, WSBA #12999 
Gary D. Huff, WSBA #6185 
Attorneys for Intervenor-Plaintiffq 

V.ANDEBERG, JOHNSON & GANDARA, LLP 
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Attorney for Plaintiff Heritage Bank 
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TOUSLEY BtU\I "j 
STEPHEtlS PLLC 

The Honorable Russell W. Hartman 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

8 THE CITY OF TACOMA, 

9 

10 

11 

12 

13 

14 

15 

Plaintiff, 

and 

JOHNNIE E. LOVELACE, an individual; 
LOIS S. COOPER, an individual; and 
JAMES V. LYONS and RENEE D. LYONS, 
a marital community, 

Intervenor-Plaintiffs, 

v. 

NO. 08-2-04025-4 

[PROPOSED] ORDER GRANTING 
DEFENDANTS NORTH SHORE GOLF 
ASSOCIATES, INC. AND 
NORTHSHORE INVESTORS, LLC'S 
JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF 
INTERVENOR-PLAINTIFFS' CLAIMS 
AND DENYING MOTION TO STRIKE 

[Clerk's Action Required] 

NORTH SHORE GOLF ASSOCIATES, 
16 INC., a Washington corporation; 

NORTHSHORE INVESTORS, LLC, a 
Washington Limited Liability Company; and 
HERITAGE SAVINGS BANK, a Washington 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

corporation, 

Defendants. 

THIS MA TIER came before the Court on Defendants North Shore Golf Associates, 

Inc. ("NSGA")and Northshore Investors, LLC's ("Investors") Joint Motion for Summary 

Judgment and Defendants' Motion to Strike Declaration of John Weaver & References 

Thereto. The Court heard the oral argument of counsel for the parties at hearing on December 

19,2008. The Court considered the pleadings and files that comprise the record in this action. 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
ruDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 1 
4639/001/224085 .2 

ORIGINAL 
TOUSLEY BRAIN Sn;PHENS PLLC 

1700 Sevenlh Aveoue. Suile 2200 
SeaIU •• Waahinglon 98101 

TEL. 206.682.5600 • FAX 206.682.2992 
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The Court also considered the following documents and evidence, which were brought to the 

Court's attention before the order on summary judgment was entered: 

1. Defendants North Shore Golf Associates, Inc. and Northshore Investors, LLC's 

Joint Motion for Summary Judgment; 

2. Declaration of James Bourne in Support of Defendants' Motion for Summary 

Judgment; 

3. Declaration of Dennis Hanberg in Support of Defendants' Motion for Summary 

Judgment; 

4. Declaration of Aaron M. Laing in Support of Defendants' Motion for Summary 

Judgment; 

5. Intervenor-Plaintiffs' Memorandum in Opposition to Defendants' Motion for 

Summary Judgment; 

6. Declaration of John. W. Weaver in support of Intervenor-Plaintiffs' 

Memorandum in Opposition to Defendants' Motion for Summary Judgment; 

7. 

8. 

9. 

10. 

11. 

Thereto; 

12. 

Declaration; 

13. 

Declaration of Lois C. Cooper in Support of Motion to Intervene; 

Declaration of James V. Lyons in Support of Motion to Intervene; 

Declaration of Johnnie E. Lovelace in Support of Motion to Intervene; 

Defendants' Reply in Support of Motion for Summary Judgment; 

Defendants' Motion to Strike Declaration of John Weaver & References 

Defendants' Motion for Leave to Shorten Time for Hearing Motion to Strike 

Supplemental Declaration of Aaron M. Laing in Support of Defendants' Reply 

to Plaintiff City of Tacoma's Response to Defendants' Joint Motion for Summary Judgment 

and attachments thereto; . 

14. Supplemental Declaration of James Bourne; 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTH SHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 2 
4639/0011224085 .2. 

TOUSLEY BRAIN STEPHENS PLLC 
1700 Seventh Ayenue. SulIe 2200 

Soallle; Washington 98101 
TEl. 206.662.5000. FAX 206.682.2992 
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17 

15. Order Granting Plaintiff's Motion for Partial Summary Judgment and Denying 

Defendants' Motion,for Summary Judgment; and 

16. The Court records, pleadings, and files herein. 

Based on the foregoing, and the Court having been fully advised in these matters, the 

Court FINDS AND CONCLUDES AS FOLLOWS: 

1. There are no material facts that need to be adjudicated, and the rights of the 

parties can be declared as a matter of law based on the record before the Court. 

2. The Court orally granted Defendants' Motion for Leave to Shorten Time for 

Hearing Motion to Strike Declaration on December 19,2008. 

3. Paragraphs 9 through 12 of the Declaration of John Weaver contain legal 

conclusions. To the extent that the testimony in these paragraphs could be considered under 

the Rules of Evidence, the Court gives no weight to the opinion evidence in paragraphs 9-12 of 

the Declaration of John Weaver because Professor Weaver did not review the Agreement 

Concerning North Shore Golf Course between North Shore Golf Associates, Inc. and Nu-West 

Pacific, Inc. dated May 10, 1979 ("1979 Agreement"), which is a central part of the legal 

relationships that were created and the subject of Professor Weaver's covenant analysis. 

4. The 1979 Agreement did not create any third-party beneficiary rights on the 

18 1 part of any third-parties, including, specifically, Intervenor-Plaintiffs. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

5. The Open Space Taxation Agreement between North Shore Golf Associates, 

Inc. and the City of Tacoma, dated September 21, 1981 ("OSTA"), did not create any third

party beneficiary rights on the part of any third-parties, including, specifically, Intervenor

Plaintiffs. 

6. The North Shore Concomitant Zoning Agreement between Nu-West, Inc. and 

the City of Tacoma, dated November 6, 1981 ("CZA"), did not create any third-party 

beneficiary rights on the part of any third-parties, including, specifically, Intervenor-Plaintiffs. 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTH SHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 3 
4639/0011224085.2 

TOUSLEY BRAIN STEPHENS PLLC 
1700 Seventh Avenue, Suite 2200 

Soattle, Washington 96101 
TEl. 206.682.5600. FAX 206.682.2992 
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7. As set forth in the Court's Order Granting Plaintiff's Motion for Partial 

Summary Judgment ~d Denying Defendants' Motion for Summary Judgment, the restrictions 

to open space and golf course use placed upon the Golf Course in the OSTA and CZA subject 

the Golf Course to an open space land use designation, not a property interest on the part of the 

City of Tacoma. The legal relationship between the City of Tacoma and NSGA arising from 

the OSTA and CZA is a land use designation. NSGA and Intervenors may seek the City of 

Tacoma's consent to alter or nullify the land use designation set forth in the OSTA and CZA to 

redevelop the Golf Course. NSGA and Investors are in no different position than any other 

property owner within the PRD with respect to requesting to change the land use designation 

of and to re-develop real property within the COWltry Club Estates PRD. 

8. The land use designation set forth in the OST A and CZA does not constitute, 

create or result in a common plan of development, or any other right or restriction, enforceable 

by Intervenor-Plaintiffs or any other private third-parties as an equitable servitude, restrictive 

covenant, property interest or otherwise. 

9. None of the plats which were approved within the Country Club Estates PRD 

contains any dedication of open space or other use restrictions that affect the Golf Course 

property owned by North Shore Golf Associates, Inc. that is the subject of this action. 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. Defendants' Motion to Strike Declaration of John Weaver & References 

Thereto is DENIED. However, because Professor Weaver did not review the 1979 Agreement 

in reaching his conclusions, paragraphs 9 through 12 ofthe Weaver Declaration and all 

references thereto are given no weight by the Court. 

2. Defendants North Shore Golf Associates, Inc. and Northshore Investors, LLC's 

Joint Motion for Summary Judgment against Intervenor-Plaintiffs is GRANTED. All of 

Intervenor-Plaintiffs' claims in this matter are hereby dismissed with prejudice. 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 4 
4639/00 1122408~.2 

TOUSLEY BRAIN STEPHENS PLLC 
1700 Seventh AY8I1U8. Sutta 2200 

SeelUe. W ... hinglon 98101 
TEL. 206.682.~600. FAX 206.682.2992 
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~L-_day of February, 2009. 

By:....!-__________ _ 

Christopher I. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneys for Defendant North Shore Golf 
Associates, Inc. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: _________________ _ 

Aaron M. Laing, WSBA #34453 
Attorneys Jor Defendant Northshore 
Investors, LLC 

Copy Received; Approved as to Form; Notice of Presentation Waived By: 

KARR TUTTLE CAMPBELL 

By:, _____________ _ 

Steven D. Robinson, WSBA #12999 
Attorneys for Intervenor-Plaintiffs 

GORDONDERR LLP 

By: __________ _ 

Dale N. Johnson, WSBA #26629 
AttorneysJor Plaintiff City of Tacoma 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 5 
4639/0011224085.2 

TOUSLEY BRAIN STEPHENS PLLC 
1700 Seventh Avonus. S~~e 2200 

Seallia. Washington 98101 
TEl. 206.682.5600 • FAX 206.682.2992 
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DATED this ___ day of February, 2009. 

HONORABLE RUSSELL W. HARTMAN 

Presented by: 

TOUSLEY BRAIN STEPHENS PLLC 

By:, ____________ _ 
Christopher 1. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneys for Defendant North Shore Golf 
Associates, Inc. 

Copy Received; Approved as to Form; Notice of Presentation Waived By: 

KARR TUTTLE CAMPBELL 

By: ____________ _ 

Steven D. Robinson, WSBA #12999 
Attorneys for lntervenor-P laintifJs 

GORDONDERR LLP 

By: ________________ __ 

Dale N. Johnson, WSBA #26629 
Attorneys for Plaintiff City of Tacoma 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 5 
4639/001/224085.2 
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DATED this ___ day of February, 2009. 

HONORABLE RUSSELL W. HARTMAN 

Presented by: 

TOUSLEY BRAIN STEPHENS PLLC 

By: ___________ _ 

Christopher I. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneys for Defendant North Shore Golf 
Associates, Inc. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
----~~--~~~------~----Aaron M. Laing, WSBA #34453 
Attorneys for Defendant Northshore 
Investors, LLC 

Copy Received; Approved as to Fonn; Notice of Presentation Waived By: 

KARR ruTILE CAMPBELL 

BJ;¥f-
Steven D. RobiIison, WSBA #12999 
Attorneys for lntervenor-Plaintifft 

GORDONDERR LLP 

By: ____________ __ 

Dale N. Jolmson, WSBA #26629 
Attorneysfor PlaintijJCity of Tacoma 

[PROPOSED) ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 5 
4639.00 1 122408 S.2 

TOUSLEY BRAIN STEPHENS r LLC 
1700 50venlh Avenue, Suit. 2200 

5eoUIo, Washlng!.on 93101 
TEl. 206.682.5600. FAX 206.682.2992 
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DATED this ___ day of February, 2009. 

HONORABLE RUSSELL W. HARTMAN 

Presented by: 

TOUSLEY BRAIN STEPHENS PLLC 

By:. ___________ _ 

Christopher 1. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneys/or Defendant North Shore Golf 
Associates, Inc. 

SCHWABE, WILLIAMSON & WYATT, P.e. 

By: ______________________ __ 

Aaron M. Laing, WSBA #34453 
Attorneys for Defendant Northshore 
Investors, LLC 

Copy Received; Approved as to Form; Notice of Presentation Waived By: 

KARR TUTTLE CAMPBELL 

By: .----------------------------
Steven D. Robinson, WSBA # 12999 
Attorneys fOl' intervenor-PlaintitIs 

GORDONDERR L1..P 

By: --:Y£1; z.-==- '1 ~E:lJ.O' 
~ N. Johnso;,wsBA #26629 

Allorneysfor Plainti!fCity of Tacoma 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, tLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STR1KE - 5 
4b391OO11224Q8S.2 
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BY:~_~_---=:::::::::~~:=:::::~ ___ _ 
Mark A. Hood, WSBA #20152 
Attorneyfor Defendant Heritage Bank 

27 [pROPOSED] ORDER GRANTING DEFENDANTS NORTH 
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COURT O{At')PEALS 
DIVISION 11 

10 NOV 16 t.r1 8: 57 

STME 
BY_~"" 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

THE CITY OF TACOMA, a Washington 
municipal corporation, 

Respondent, 
And 

JOHNNIE E. LOVELACE, an individual; 
LOIS S. COOPER, an individual; and JAMES 
V. LYONS and RENEE D. LYONS, a marital 
community, 

Appellants, 

v. 

NORTHSHORE INVESTORS, LLC, a 
Washington limited liability company; 
NORTH SHORE GOLF ASSOCIATES, INC., 
a Washington corporation; and HERlTAGE 
SAVINGS BANK, a Washington corporation, 

Res ondents. 

No. 38941-0-II 

UNPUBLISHED OPINION 

ARMSTRONG, J. - Johnnie Lovelace, Lois Cooper, and James and Renee Lyons 

intervened in a declaratory judgment action between the City of Tacoma, North Shore Golf 

Associates, Inc., and Northshore Investors, LLC. Lovelace, Cooper, and Lyons appeal (1) the 

. trial court's ruling that a taxation agreement between the City and North Shore Golf Associates 

'-



No. 38941-0-II 

did not convey a property interest in the North Shore Golf Course to the City, and (2) the trial 

court's order dismissing all of their claims with prejudice. Because Lovelace, Cooper, and 

Lyons do not have standing to challenge the City's alleged property interest and the trial court 

properly dismissed all of their claims on summary judgment, we affirm. 

FACTS 

The North Shore Golf Course is part of the North Shore Country Club Estates, a planned 

residential development (PRD) in Tacoma, Washington. In 1979, North Shore Golf Associates 

purchased the golf course property from Tacoma Land Company and Nu-West Pacific, Inc. 

purchased the property surrounding the golf course. Nu-West and North Shore Golf Associates 

agreed to use the golf course property to fulfill the open space and den~ity requirements for the 

PRD planning process and to restrict the golf course to open space use "for such period as is 

required by the City of Tacoma." Clerk's Papers (CP) at 24-25. 

Nu-West and North Shore Golf vAssociates submitted an application to the City to 

reclassify the golf course and surrounding property from R-2, a one-family dwelling district, to 

R-2 PRD, a planned residential development district. The application included a master plan 

offering the golf course for designation as open space. North Shore Golf Associates also 

submitted a separate application to the City to classify the golf course as open space under 

'chapter 84.34 RCW.1 

1 Under chapter 84.34 RCW, land owners may apply to designate qualifying 'property as open 
space land. See RCW 84.34.030. The property's value, for tax purposes, is then assessed based 
on its current use as open space, rather than its potential use, such as developing the property for 
commercial or residential uses. See RCW 84.34.060; Van l)uren v. Miller, 22 Wn; App. 836, 
837-38, 592 P.2d 671 (1979). The purpose of this classification scheme is to "maintain, 
preserve, conserve and otherwise continue in existence adequate open space lands for the 
production of food, fiber and forest crops, and to assure the use and enjoyment of natural 

2 



No. 38941-0-II 

In 1981, the City and North Shore Golf Associates executed an Open Space Taxation 

Agreement (Tax Agreement). The Tax Agreement provides, in relevant part, that use of the 

North Shore Golf Course "shall be restricted solely to golf course and open space use," that the 

agreement "shall run with the land described herein and shall be binding upon the heirs, 

successors and assigns of the parties hereto," and that the agreement shall "remain in effect until 

such time as nullified by the City of Tacoma." CP at 27. 

The City then adopted an ordinance rezoning the golf course and surrounding property to 

R-2 ·PRD. Nu-West and the City executed the North Shore Concomitant Zoning Agreement 

(Zoning Agreement), which provides that the North Shore Country Club Estates PRD must be 

developed and maintained in accordance with the Zoning Agreement and the approved site plan. 

The site plan designates the North Shore Golf Course as open space. 

In ~007, North Shore. Golf Associates and Northshore Investors applied for a permit to 

redevelop the golf course for residential use, proposing to build 860 residential units on the golf 

course property. The City filed an action for declaratory judgment in Pierce County Superior 

Court, requesting an order declaring that the Tax Agreement and the Zoning Agreement restrict 

the North Shore Golf Course to open space and golf course use, the restrictions are binding until· 

the City agrees to nullify them, and the land use restrictions in the agreements created a real 

property interest for the City in the golf course. Lovelace, Cooper, and Lyons own homes 

adjacent to the golf course. They intervened in the declaratory judgment action and requested 

substantially the same relief as the City, claiming that they were intended third-party 

beneficiaries of the Tax Agreement and the Zoning Agreement. 

resources and scenic beauty for the economic and social well-being of the state and its citizens." 
RCW 84.34.010. 

3 
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. The parties filed cross-motions for summary judgment on these issues. The trial court 

ruled that the land use restrictions in the Tax Agreement and the Zoning Agreement created "an 

open space land use designation," not a real property interest for the City. CP at 1,965. The trial 

court also ruled that the Tax Agreement "remains binding and enforceable by the City of Tacoma 

unless and until the City of Tacoma approves a different use of the North Shore Golf Course 

property through the applicable land use application process." CP at 1,964. Finally, the trial 

court ruled that Lovelace, Cooper, and Lyons are not third-party beneficiaries under the Tax 

Agreement or the Zoning Agreement and dismissed all of their claims with prejudice. 

ANALYSIS 

Lovelace, Cooper, and Lyons first assign error to the trial court's ruling that the Tax 

Agreement did not create a real property interest for the City in the golf course. They argue that 

the Tax Agreement created a restrictive running covenant, which is a nonpossessory property 

interest. North Shore Golf Associates and Northshore Investors respond that Lovelace, Cooper, 

and Lyons do not have standing to challenge the trial court's ruling because they do not have 

standing to enforce the alleged covenant. Thus, we must address whether Lovelace, Cooper, and 

Lyons have standing before considering whether the Tax Agreement created a restrictive running 

covenant. 

1. STANDING TO ENFORCE A COVENANT 

Standing is a party's right to make a legal claim or seek judicial enforcement of a duty or 

right. State v. Link, 13Q Wn. App. 685, 692, 150 P.3d 610 (2007). The doctrine of standing 

prohibits a party from asserting another's legal right. West v. Thurston County, 144 Wn. App. 

573, 578, 183 P.3d 346 (2008). The rule ensures that courts render a final judgment on an actual 
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dispute between opposing parties that have a genuine stake in resolving the dispute. Lakewood 

Racquet Club, Inc. v. Jensen, 156 Wn. App. 215, 223, 232 P.3d 1147 (2010). We review 

standing issues de novo. Link, 136 Wn. App. at 692. 

A "restrictive covenant" is an agreement between two or more parties that limits 

permissible land uses. See Hollis v. Garwall, Inc., 137 Wn.2d 683, 690, 974 P.2d 836 (1999); 

RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 1.3 (2000). Enforcement between the 

original parties is a matter of contract law. Deep Water Brewing, LLC v. Fairway Res. Ltd., 152 

Wn. App. 229,257,215 P.3d 990 (2009); Leighton v. Leonard, 22 Wn. App. 136, 139,589 P.2d 

279 (1978). A covenant may also be enforced by the original parties' successors in interest if the 

covenant "runs with the land." See Deep Water Brewing, 152 Wn. App. at 257-58; Leighton, 22 

Wn. App. at 139. Finally, a covenant may be enforced by third-party beneficiaries. See Deep 

Water Brewing, 152 Wn. App. at 255-57; RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES §§ 

2.6, 8.1. A third-party beneficiary is one who is not a party to the contract but will receive a 

direct benefit from the contract. See McDonald Cot/str. Co. v. Murray, 5 Wn. App. 68, 70, 485 

P.2d 626 (1971). The original contracting parties must have intended to create a third-party 

beneficiary at the time it formed the contract. See Ramos v. Arnold, 141 Wn. App. 11, 21, 169 

P.3d 482 (2007). 

Here, Lovelace, Cooper; and Lyons are not original parties to the Tax Agreement 

between North Shore Golf Associates and the City, successors in interest to the original parties, 

or intended third-party beneficiaries.2 They attempt to circumvent this procedural obstacle by 

2 The trial court ruled that Lovelace, Cooper, and Lyons are not third-party beneficiaries under 
any of the agreements at issue, including the Tax Agreement. Lovelace, Cooper, and Lyons do 
not assign error to this conclusion and do not argue that they have standing as third-party 
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arguing that even though they are not "conventional third-party beneficiaries," the benefits of a 

restrictive running covenant may also be enforced by "remote parties." Reply Br. of Appellants 

at 5. 

It is not clear how a "remote beneficiary" differs from a third-party beneficiary. Any 

beneficiary who is not a party to the original contract but nevertheless has the right to enforce the 

contract is, by definition, a third-party beneficiary. See McDonald, 5 Wn. App. at 70, 

RESTATEMENT (THIRD) OF PROPERTY SERVITUDES, §§ 2.6, 8.1. Furthermore, under Washington 

law, that a party benefits from a contract does not confer standing to enforce the contract unless 

the party is an intended third-party beneficiary. See Warner v. Design & Build Homes, Inc., 128 

Wn. App. 34, 43, 114 P.3d 664 (2005) (citing Del Guzzi Constr. Co. v. Global Nw. Ltd., 105 

Wn.2d 878, 886, 719 P.2d 120 (1986)) ("An incidental, indirect, or inconsequential benefit to a 

third party is insufficient to demonstrate an intent to create a contract directly obligating the 

promisor to perform a duty to a third party."); McDonald, 5 Wn. App. at 70 ("An incidental 

beneficiary acquires no right to recover damages for non-performance of the contract."). 

Finally, the authorities that Lovelace, Cooper, and Lyons rely on do not support their 

contention that "remote beneficiaries" are an additional category of parties entitled to enforce a 

covenant. See Deep Water Brewing, 152 Wn. App. at 255-61 (successor in interest enforcing a 

running covenant against an original contracting party); Save Sea Lawn Acres v. Mercer, 140 

Wn. App. 411, 421-22, 166 P.3d 770 (2007) (discussing, and refusing to apply, the doctrine of 

implied reciprocal servitudes); 17 WILLIAM B. STOEBUCK, WASHINGTON PRACTICE: REAL 

beneficiaries. "Unchallenged conclusions of law become the law of the case." State v. Moore, 
73 Wn. App. 805,811,871 P.2d 1086 (1994). 
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ESTATE: PROPERTY LAW § 3.2, at 126 (2d ed. 2004) (using the tenn "remote parties" to refer to 

the successors in interest of an original contracting party). 

Lastly, Lovelace, Cooper, and Lyons assert that they have taxpayer standing to enforce 

the City's alleged property interest in the North Shore Golf Course. Under certain 

circumstances, a party may have standing to challenge governmental acts based solely on his or 

her status as a taxpayer. Greater Harbor 2000 v. City of Seattle , 132 Wn.2d 267, 281, 937 P.2d 

1082 (1997). Taxpayer standing is recognized "in the interest of providing a judicial forwn for 

citizens to contest the legality of official acts of their government." Greater Harbor 2000, 132 

Wn.2d at 281. Because Lovelace, Cooper, and Lyons seek to enforce a right on behalf of the 

City and do not contest the legality of an official government act, taxpayer standing does not 

. apply here. 

In sum, original contracting parties, their successors in interest, and intended third-party 

beneficiaries have standing to enforce a running covenant. Lovelace, Cooper, and Lyons do not 

fit within any of those categories. That they own property adjacent to land allegedly burdened 

by a running covenant does not confer standing to seek judicial enforcement of the coverian,t. 

Accordingly, we hold that Lovelace; Cooper, and Lyons lack standing to challenge the trial 

court's conclusion that the Tax Agreement did not convey a real property interest to the City in 

the form of a restrictive running covenant. 

II. DISMISSAL WITH PREJUDICE 

Lovelace, Cooper, and Lyons also assign error to the trial court's. order dismissing all of 

their claims with prejUdice. They argue that two of their claims-that the Tax Agreement 

created a running covenant, and the Tax Agreement and Zoning Agreement created a common 
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plan of development-were not before the trial court on summary judgment; therefore, the trial 

court erred by dismissing those claims. 

First, Lovelace, Cooper, and Lyons have not established that th~y have standing to 

enforce the running covenant the Tax Agreement allegedly created. For this reason alone, the 

trial court properly dismissed their restrictive covenant claim. Second, reviewing Lovelace's, 

Cooper's, and Lyons's complaint shows that all of their claims, including their running covenant 

claim, were premised on their status as third-party beneficiaries. Thus, the trial court properly 

dismissed all of their claims, including their restrictive covenant claim, after ruling that they are 

not third~party beneficiaries. 

Third, Lovelace, Cooper, and Lyons did not assert a common plan claim in their 

complaint. They first raised this argument in their motion opposing North Shore Golf 

Associates' and Northshore Investors' motion for summary judgment. A civil complaint must 

'" apprise the defendant of the nature of the plaintiff's claims and the legal grounds upon which 

the claims rest.'" Kirby v. City of Tacoma, 124 Wn. App. 454, 469-70, 98 P.3d 827 (2004) 

(quoting Molloy v. Bellevue, 71 Wn. App. 382, 385, 859 P.2d 613 (1993)). "'A party who does 

not plead a cause of action or theory of recovery cannot finesse the issue by later inserting the 

theory into trial briefs and contending it was in the case all along.'" Kirby, 124 Wn. App. at 472 

(quoting Dewey v. Tacoma Sch. Dist. No. 10, 95 Wn.·App. 18,26,974 P.2d 847 (1999)). If a 

party wishes to amend its pleadings to add an additional claim or theory, CR 15 sets forth the 

proper procedure for doing so. See Shanahan v. City of Chicago, 82 F.3d 776, 781 (7th Cir. 

1996) ("A plaintiff may not amend his complaint through arguments in his brief in opposition to 

a motion for summary judgment."). Because the cornmon plan claim was iniproperly pleaded for 
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the first time in summary judgment proceedings, the trial court properly dismissed that claim. 

See Nast v. Michels, 107 Wn.2d 300,308, 730 P.2d 54 (1986) ("[A]n appellate court may sustain 

atrial court on any correct ground, even though that ground was not considered by the trial 

court."). 

Finally, even if Lovelace, Cooper, and Lyons had properly asserted a common plan 

claim, they have not alleged facts sufficient to support the claim. Under the common plan 

doctrine, when a developer sells land with restrictions designed to implement a common plan of 

development, the developer impliedly represents to the purchasers that the rest of the land 

included in the plan is, or will be, similarly restricted. Courts then enforce that representation by 

imposing an implied equitable servitude on the remaining land included iIi the developer's plan. 

See Sea Lawn Acres, 140 Wn. App. at 420-21; RESTATEMENT (THIRD) OF PROPERTY: 

SERVITUDES § 2.14(2)(b) cmt. i, at 190-91 (2000). To establish a commo~ plan of development 

under Washington law, "substantially all of the property sold must be subject to the covenants 
, 

sought to be enforced." Tindolph v. Schoenfeld Bros., Inc., 157 Wash. 605, 610, 289 P. 530 

(1930). Here the trialcourt found: 

None of the plats . which were approved within the Country Club Estates PRD 
contains any dedication of open space or other use restrictions that affect the Golf 
Course property owned by North Shore Golf Associates, Inc. 

CP at 1,973-74. Thus, Lovelace, Cooper, and Lyons are unable to establish that "substantially all 

of the property sold" in the North Shore Country Club Estates PRD was subject to a covenant 

restricting the North Shore Golf Course to golf course and open space use. Tindolph, 157 Wash. 

at 610. 
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For these reasons, we affmn the trial court's dismissal of all of Lovelace's, Cooper's, and 

Lyons's claims on summary judgment. 

Affirmed. 

A majority of the panel having detennined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is 

so ordered. 

~l!}' Anris ~ng, J. " . . 
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