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L INTRODUCTION'
This is a LUPA appeal of the City of Tacoma’s decision to deny

Appellant Northshore Investors, LLC’s (Northshore) several interrelated
applications to modify a conditional rezone of the North Shore Golf
Course (Golf Course) located in a planned residential development (PRD)
to redevelop the Course. Northshore seeks relief from the City’s denial
(hereinafter, the Decision).

The entire PRD is zoned for residential development. The Golf
Course was designated open space in 1981 when the PRD was established
through a rezone. The Golf Course has been prone to flooding since the
1990’s and is failing economically. Its elderly owners will soon retire.
Consistent with the existing zoning, Northshore proposes to redevelop
portions of the Golf Course as residences and the remaining portion as
public parks, trails and open space (the Project).

The matter was considered in a hearing before the City’s Hearing
Examiner, who adopted findings of fact and conclusions of law. At the
hearing and otherwise, the Project faced significant opposition from
surrounding property owners. The Examiner yielded to this opposition,
denying two of Northshore’s applications and recommending that the City
Council deny the central application to modify a condition of the 1981

rezone (Rezone Modification). The Council acquiesced and adopted the

' Citations to the Clerk’s Papers are designated CP  with parenthetical descriptions
of the cited material. Citations to the Administrative Record are designated AR
followed by a bracketed [] reference to the document (exhibit), page and (where
applicable) page or line numbers.



Examiner’s findings and conclusions and recommendation. In doing so,
the City violated Washington land use laws and contravened an earlier
Superior Court ruling involving the same controversy, which ruling this
Court upheld.

The earlier Pierce County Superior Court proceeding remains
relevant to this appeal. That proceeding involved claims to quiet title and
for declaratory relief to determine the respective rights in the Golf Course
of the City, Northshore, the Golf Course owners and surrounding property
owners (organized as Save NE Tacoma). See CP 2734-2735 (Decision,
Finding Nos. 29-31); AR 415-506 [Ex. 25 (Joint Statement Pertaining to

Status of Litigation)]. In its ruling on, the trial court stated:

. . . [Northshore and the Golf Course owners] are in no
different position than any other property owner within the
PRD with respect to requesting to change the land use
designation of and to re-develop real property within the []
PRD. The City of Tacoma’s processing of and decision
in response to such a request is subject to the provisions
of the City’s PRD regulations as well as general land use
laws, including the rules of inverse condemnation. The
City must process [their] pending land use application as
though it would an application from any other property
owner within the [] PRD, that is, consistent with the
provisions which are set forth in the planned residential
development ordinance.

See CP 2734-2735 (Decision, Findings Nos. 29-31); AR 415-506 [Ex. 25,
Ex. D, February 25, 2009 Order at 7:15-22 (emphasis added); see also id.,
Ex. E, February 25, 2009 Order at 4:1-10]. All parties except Save NE

Tacoma accepted this ruling, which became the law of the case. Save NE



Tacoma appealed, but this Court held that the individuals had no standing
to assert an alleged property interest held by the City. See id.

The City’s Decision to deny Northshore’s Project directly
contravenes the Superior Court’s prior rulings and is otherwise contrary to
applicable law. The Decision is based on the premise that the Golf
Course’s “open space” designation should persist “in perpetuity” and
ignores current circumstances and applicable regulations. The City failed
to judge the Project on its merits under the law, relying instead on past

events and citizen opposition. This Court should reverse.
I ASSIGNMENTS OF ERROR

The City® committed the following errors:

denial of the Rezone Modification Application.
2. denial of the Site Plan and Preliminary Plat Applications; and

3. denial of the ancillary wetland stream exemptions and variances.

The Hearing Examiner made 100 Findings of Fact and drew 20
Conclusions of Law to support his decision to deny the Site Plan and
Preliminary Plat applications and his recommendation that the City
Council to deny the Rezone Modification. The Council adopted them all,
without revision. CP 2728-49. Northshore assigns error to certain of the
findings and conclusions highlighted in the attached Decision at Appendix

A.

2 The Hearing Examiner had final authority over the Site Plan, Preliminary Plat and
ancillary applications, and he made a recommendation on the Rezone Modification to the
City Council. CP 2728-49. The City Council was the final decision maker with the
highest authority to approve or deny the Rezone Modification application. See id.; RCW
36.70C.020(1). Northshore appeals all of the City’s decisions concerning the Project.



III. ISSUE STATEMENTS

L Should the Rezone Modification have been approved because
acknowledged or otherwise uncontroverted evidence in the record
demonstrated that the requirements of TMC 13.06.650(B)(2) had been
satisfied? Specifically, (a) did substantial evidence in the record
unequivocally demonstrate the declining economic value of the Golf
Course, its inability to be sold as a golf course, and its owners’/operators’
advancing age, thereby establishing a substantial change sufficient to
support the rezone request; (b) did substantial evidence unequivocally
demonstrate annual, rampant flooding of the Golf Course since the 1990’s
due to inadequate stormwater infrastructure, thereby establishing a
substantial change sufficient to support the rezone request, and/or (c) is the
Project required to directly implement multiple provisions of the City’s
Comprehensive Plan? (Assignment of Error 1).

Z, Should the Rezone Modification have been approved as consistent
with the PRD and in the public interest pursuant to this Court’s
precedential decisions in Tugwell v. Kittitas County and Henderson v.
Kittitas County, where the modification furthers the Comprehensive Plan
in a PRD already zoned for residential use and is consistent with open
space requirements, and where neighborhood opposition alone may not be
the basis of denial? (Assignment of Error 1).

3. Should this Court reverse the land use decisions because they
contravene the Superior Court’s February 2009 ruling in the declaratory
judgment in this same case? (Assignments of Error 1, 2 and 3).

4. Should this Court reverse the land use decisions based on
violations of the appearance of fairness doctrine, and require that, upon
any remand, the Deputy Mayor not participate? (Assignments of Error 1,
2 and 3).

5. Should this Court reverse the denial of the Site Plan and
Preliminary Plat Applications because they satisfied the objective criteria
and were ripe for decision, the denial contravenes the Superior Court
judgment, and/or based upon the Appearance of Fairness Doctrine?
(Assignment of Error 2).

6. Should this Court reverse either reverse or reverse and remand the
denial of the Wetland Stream and Variance Applications because they
satisfied the objective criteria and were ripe for decision and/or based
upon the Appearance of Fairness Doctrine? (Assignment of Error 3).



IV. STATEMENT OF THE CASE

The North Shore Golf Course (Golf Course) in Northeast Tacoma
is zoned R2-PRD for “planned residential development.” See CP 2730-32,
2741. The City’s Comprehensive Plan recognizes the Golf Course’s R2-
PRD zoning. See id. The City’s and Pierce County’s Buildable Lands
reports both list the Golf Course residentially-zoned buildable land in their
inventories. See AR 5590-5603, 5782-85 [Exs. 149 & 153-155]; see also
AR 5250-5366 [Ex. 119, Staff Report, at 7].

In January 2007, Northshore and the Golf Course owners applied
to the City to redevelop the Golf Course consistent with the existing
zoning, including a Rezone Modification application to modify the Golf
Course’s “open space” designation in the PRD. See CP 2731. Northshore
simultaneously filed related applications to subdivide the Golf Course,
including applications for a Site Plan, Preliminary Plat and ancillary
wetland/stream approvals and setback variances (collectively, the Project).

Id. The City’s denial of these land use applications is the subject of this
LUPA appeal.

A. Northshore’s Rezone Modification Application.

Northshore submitted a complete application package for the Point
at Northshore on January 29, 2007. See CP 2731. The Rezone
Modification application asks the City to change the Golf Course’s 1981
designation as “open space” in the existing PRD. See CP 2732. The City’s
acknowledges that this change still would leave the PRD with sufficient

“open space” as required under the regulations applicable to the Project.



See CP 2737 & 2741-42. Designation of the entire golf course as “open
space” was not and is not necessary to provide the requisite amount of
open space in the PRD, per to applicable regulations. /d.; see also AR
5431-42 & 6180-87 [Exs. 136 & 192].

The Point at Northshore project would convert the private, pay-to-
play, 116-acre Golf Course into a residential community with nearly 50
acres of open space for active and passive recreation, as described in the

following testimony:

The Point at Northshore is going to provide parks,
recreation areas, and trails that are available for all
residents at no fee. [These amenities] are going to be
available not only to residents in the area, [] but the new
residents.

The other important item to consider, too, is that this
development is going to provide circulation and
connections between those existing facilities, the Norpoint
Center, Dash Point and Alderwood Park. So not only
through the trail system, but also through vehicular
circulation. There will be access for these residents and
others to get to current facilities, as well as the facilities
that we’re proposing.

So if the course were to stay as it is, remain as existing as a
golf course; you have a pay to play course. It’s currently
[serving] and it will serve only golfers, . . . less than 10
percent of the population. . . .

With the redeveloped neighborhood offering, you’ll have
an additional 7,900 linear feet of pedestrian trails. You’ll
have bike paths, nine new pocket parks, a large 2.5 acre
park with multiple amenities, as well as play structures,
sport courts. All of these benefit not only, again, the



surrounding community, but the proposed residents. 5,000
in total. They can walk. They can bike and jog. You
know, connecting all these [amenities] throughout their
neighborhood as well as others.

And in our design, we’re also proposing the additional
amenity of additional landscape plantings. . . . There will be
landscaped corridors, you know, buffer areas, open spaces
with closed in and open vistas. So from an aesthetic
standpoint, there will be value added in addition to just the
recreation opportunities. . . .

But in a neighborhood where you have small children,
having [play structures] close in are something that are key
to the success of the community. Pavement games such as
hopscotch and four square. Frisbee disc golf, which can be
played in a linear format throughout the open spaces and
using the trail system. Tetherballs. And again, the trail
system, the 7,900 lineal feet of additional trail system.

See CP 815-817 (Reader Test., Oct. 12, 2009 Hr’g Tr. at 168:12-169:25);
see also AR 6333-6557 [Ex. 207].

The Project will also provide safe walking paths to area schools
where no such paths exist. See CP 755 (Ebsworth Test., Oct. 12, 2009
Hr’g Tr. at 107:1-6); AR 6333-6557 [Ex. 207, Slides 24, 80 & 84]. It will
provide a long-planned pedestrian and bicycle linkage to connect
Alderwood Park, Dashpoint State Park and the community center at
Norpoint Park, linking three of Northeast Tacoma’s key community
amenities and addressing noted deficiencies in such amenities. See CP 750
(Ebsworth Test., Oct. 12, 2009 Hr’g Tr. at 102:1-4); CP 813-17 (Reader
Test., Oct. 12, 2009 Hr’g Tr. at 165:6-169:25); AR 6333-6557 [Ex. 207,
Slides 83 & 84], and AR 1412-14 & 754-7585 [Exs. 77, 78, & 276 at 7A-
10A].



1. The Golf Course’s economic conditions have
changed dramatically for the worse.

The Golf Course has become economically unviable. The owners
are in their late 70s (one just turned 80) and seek to retire. See AR 6254-57
[Ex. 196]. For over a decade, the owners sought to sell the Golf Course as
a course, including offers to the City and County, but no one would
purchase it as such. See id. They have operated the golf course for half a
century, and they have seen a precipitous decline in the number of rounds
played annually since the early 1990s. See id. In explaining the Golf

Course’s declining viability, the owners pointed to several factors:

There is negative growth in the number of rounds played
not only in the Northwest, but also nationally.
Furthermore, 15 to 20 new courses have been built in our
trading area.  Private golf courses cannot fill their
memberships and many are accepting public play as well as
soliciting corporate events. Expenses continue to increase
as revenue decline.

See id. Statistically, golf is enjoyed primarily by a relatively small
segment of the population—Iess than 10%. See CP 813-815 (Reader Test.,
Oct. 12, 2009 Hr’g Tr. at 165:6-167:14) and AR 6333-6557 [Ex. 207,
Slides 28, 80-84]. “Seventy-eight percent are male. . . . The average age is
forty-six.” See id.

The declining golf industry, both nationally and regionally, began
well before Northshore approached the Golf Course owners in mid-2006
to acquire the Course for residential re-development. See AR 6254-57 [Ex.
196]; CP 813-815 (Reader Test., Oct. 12, 2009 Hr'g Tr. at 165:6-167:14);
see also AR 6333-6557 [Ex. 207, Slides 28, 80-84]. With specific regard



to the Golf Course, the number of rounds played annually since 2000 has

dropped off by about 25.000 rounds, down from about 65,000 rounds to

just over 39,000 rounds. See CP 1192 (Stone Test., Oct. 16, 2009 Hr’g Tr.
94:5-10) & AR 6254-57 [Ex. 196].

The owners’ business records show a steady decline since 1990 at
a rate of about 5% every three years over that period, based on the average
number of rounds played over a three-year period. See AR 6254-57 [Ex.
196]. Since the late-1990s (i.e., 1997-1999), the average number of
annual rounds played has dropped by 12,443 rounds per year—a 23%
drop. See id. Over that same time, income has dropped from an average of
about $250,000 per year to losses averaging about $215,000 per year—a
nearly half million dollar swing. See id.

Mr. Ted Stone, real estate broker for the owners, described at
length the nearly 15-year, unsuccessful efforts to sell the Golf Course as a
golf course. See CP 1184-1192 (Oct. 16, 2009 Hr’g Tr. at 86:14-94:17).
Mr. Stone explained that the owners’ efforts “began in 1996 with another
broker. And then [he] took on that task in 2004 where [they] made a
several year effort to sell the course to the county, the City, the Metro
Parks department, three Indian tribes, and numerous golf investment
groups [and] that [they] were not able to complete that sale and get it
marketed and sold as a golf course. . . . It was well settled that the golf
course had been for sale for well over a dozen years.” See CP 1187 (id. at

89:11-24).



Mr. Stone confirmed that the owners made significant efforts to
sell the Course as a golf course well-prior to seeking to redevelop it,
stating:

That’s true. And actually that — they sought to have it
professionally marketed for at least a decade. Prior to that,
I think they may have, you know, talked about selling it;
but professionally it, you know, that’s been going on for a
dozen years or more.

... I personally never approached a developer. They came
to us. And we were unable to successfully put together a
purchase and sale agreement for it as a golf course. This
marketing of the golf course took place when the golf
industry was doing quite well, at the time. And since,
there’s been a decline in the industry.

If we were to try to give this golf course away today as a
golf course, it would be very difficult to do. . ..

See CP 1190-1191 (Oct. 16, 2009 Hr’g Tr. at 92:16-93:7).

The owners have invested millions of dollars in the Golf Course
and continue to invest over a half million dollars per year just to maintain
the landscaping. CP 1186-1187 (id. at 88:23-89:9). Mr. Stone explained
that the Golf Course was facing some significant upcoming capital
expenditures as things like the golf carts and irrigation system were
reaching their life expectancy. See CP 1186-1187 (id. at 93:16-25).

The neighbors and community have no financial obligations to the
Course. “North Shore Golf Course is entirely supported by green fees,
memberships, and other revenues coming directly from people who come
to play golf at the golf course. None of the surrounding homeowners or

homeowner associations pay fees to keep the golf course in operation.”

10



See AR 6254-57 [Ex. 196]. Mr. Stone confirmed that there is no financial

link between the golf course and the surrounding neighborhoods:

And there’s basically no agreement with any of the
property owners around the golf course to pay any kind of a
fee there at the golf course. Nobody participates in any
kind of mortgage payments or tax bills or anything like
that. .

See CP 1187-1188 (Oct. 16, 2009 Hr’g Tr. at 89:25-90:4); see also AR
6254-57 [Ex. 196]; CP 1188-1190 (Oct. 16, 2009 Hr’g Tr. at 91:13-92:10).
The community has very little involvement in the Golf Course, which

cannot function indefinitely:

I want to say one thing that this expense that is ongoing
with the maintenance and up keep and expenses of running
the golf course, it’s not going to go on forever with the
numbers that we have in the golf industry right now.

You know it’s just not able to be supported by the
community. And you know, the sales are declining. The
community around the golf course does not — they’re not
patrons of the golf course in great numbers.

See CP 1190 (Oct. 16, 2009 Hr’g Tr. at 92:11-20).

In 2008 to 2009, a task force investigated the state of the Golf
Course and produced a report summarizing its research and analysis to
“explore allowable uses of Northshore Golf Course property and open
space that aligns with community and agency interest.”” See AR 7568-73
[Ex. 275]. The Task Force, which included the City’s Metro Parks,
found that the facility was well-cared for and in good though aging

condition, noting:

11



e “The declining rounds are typical of other Pierce County Golf
Facilities.” § 3.1

e “The overall impression of the facility was positive; the
facility appeared well-cared for by staff members. The
Clubhouse grounds were clean; the landscape beds were free
of weeds. . . merchandise was displayed well. The counter
person was friendly and helpful. The catch phrase ‘It’s always
a Great Day at Northshore’ was still being conveyed by the
shop staff. . . The gas golf cart was older but clean. . . .” ] 4.1

e “The overall condition of the golf course was good. The
course has continuous paved cart paths that are in good
condition. The Green complexes were interesting and in
excellent condition. . ..” 4.2

e “The food quality was good.” 4.4

e “The overall course was fun to play.” 1 4.5
See id. (emphasis added). Notwithstanding these positive findings about
the owners’ efforts to keep up the Course, the Task Force report concluded
that “operation of the Northshore Golf Course is feasible [only] if alternate
funding could be found for the purchase and long term capital needs of the
facility.” See id., § 6.1. (emphasis added).

The only known recent sale of a golf course in the immediate area

was the 2005 sale of the Lipoma Firs Golf Course near Puyallup for

residential redevelopment into approximately 1,800 residences. See AR

6220-49 [Ex. 194].

Z. The Golf Course suffers from ongoing flooding.
The project will solve ongoing community flooding issues. The
Golf Course began to experience seasonal flooding in the 1990s as

adjacent properties within the PRD were developed. See CP 1049-1052

12



(Lovelace Test., Oct. 15, 2009 Hr’g Tr. at 165:12-168:3). Mr. John
Lovelace—long-time neighbor, golfer and project opponent—explained
that additional, planned development in the PRD around the Golf Course

caused the flooding:

And in fact, from 1980 until the Tuscany housing
development came in, Northshore Golf Course was one of
the best in the area in the Northwest to play, especially in
the winter. Northshore is where you made your tee time.
The golf course was well-maintained. The greens were near
perfect.

There was literally no standing water whether it was
raining or not. After the Tuscany development, all the
lower holes, that would be 1 though 9 and 14 and 15
became soft and swampy during the late fall, winter and
early spring.

See CP 1049 (Oct. 15, 2009 Hr’g Tr. at 165:12-22). Mr. Lovelace further
testified, “I know that one inch of rain turns Northshore Golf Course into a
swampy bog. Two inches floods almost all greens and drifts across
Northshore Parkway, which at times is impassible. This is quite common
during the fall, winter and spring months.” CP 1051-1052 (id. at 167:24-
168:3).

Mr. Gene Foster, neighbor and project opponent, testified at length
as to the flooding observed on the Golf Course, noting that “The
escapement is limited to Joe’s Creek in the north, which is currently
served by an undersized culvert . . . to the south, which has limited
capacity. There are no emergency escapements available in the event of a

major storm. The effect of these two conditions is that the Northshore
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[golf course] captures [all] of the stormwater resulting from local storms.”
See CP 962-965 (Oct. 15, 2009 Hr’g Tr. at 78:8-81:21); see also AR 172-
414, 942, & 5466-97 [Exs. 21-24 (Petitioners’ Conceptual Drainage
Reports)], 60, & 141 (SEPA 96-00074 MDNS for upgrade to stormwater
facilities in late 1990s)].

Mr. Foster also submitted written comments, including a 156-page
report on the Golf Course’s flooding issues titled “Lessons Learned from
the Flooding of the Northshore Golf Course or the Saga of a Soggy
Bottom,” revised June 2009. See AR 4683-4821 [Ex. 99]. Mr. Foster’s
report contains many compelling photographs of flooding on the Golf
Course and chronicles the flooding issues since they began in the 1990s.
See id. As noted in this report, “The net effect is that the golf course
serves as the stormwater catch basin for the surround[ing] community with
an area almost three times that of the golf course. . . . Because of its
limited outfall capacity, the golf course is at a high level of risk of
flooding given any major storm.” See id. at 11, § 7.
| The Project is designed to solve ongoing community flooding
issues. Ms. Merita Trohimovich Pollard, the City’s Surface Water and
Waste Water Engineer in its Environmental Services Science and
Engineering Division, reviewed the Projects preliminary stormwater
treatment plan, and confirmed new facilities would be “sized to handle
both the on-site flows from the proposed development and the off-site
flows that are currently directed onto the site.” See CP 680-683 (Pollard

Test., Oct. 12, 2009 Hr’g Tr. at 33:24-34:2); see also AR 170-414 [Exs.



19-24]. “The existing flooding conditions on the site will be alleviated

with the new facilities, as they will be sized to handle the 24-hour 100-

year event as required by the Surface Water Management Manual.” See
CP 682 (Pollard Test., Oct. 12, 2009 Hr’g Tr. at 34:3-9) (emphasis added).

Additionally, pesticide-laden stormwater currently collects on the
course and then flows untreated into a protected stream, Joe’s Creek.
Compare AR 6254-57 [EX. 196] with AR 6333-6557 [Ex. 207, Power
Point presentation, Slides 9-20, 24-28, 37-40, 47-53, 70-75, & 80-85]; see
CP 750-754 (Ebsworth Test., Oct. 12, 2009 Hr’g Tr. at 102:1-106:15); CP
813-817 (Reader Test., Oct. 12, 2009 Hr’g Tr. at 165:6-169:25). Ms.
Trohimovich Pollard stated the Project would solve this problem through
compliance with the 2003 City of Tacoma’s Surface Water Management
Manual and concluded the stormwater plan would provide “enhanced
treatment” of runoff discharging into Joe’s Creek and eventually the Puget
Sound. See CP 680-683 (Oct. 12, 2009 Hr’g Tr. at 32:9-35:4) & AR 6555
[Ex. 221]; AR 170-414 [Exs. 19-24]; AR 7574-85 (Ex. 276 at 2A).

B. Northshore’s Related Project Applications.

As part of the Project, Northshore submitted additional landluse
applications. Northshore applied for Wetland / Stream Assessment and
Wetland / Stream Exemption permits to assess potential onsite wetlands
and streams, establish buffers and obtain an exemption for portions of the
buffer interrupted by the golf cart path. See AR 71-171 [Exs. 13-20
(Petitioners” application materials)] and AR 6333-6557 [Ex. 207, Slides
70-75]. see also CP 673-679 (Kluge Test., Oct. 12, 2009 Hr'g Tr. at
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25:20-31:18) & AR 922-37 [Ex. 58]. The Hearings Examiner chose not to
address these permits, having decided to recommend denial of the Rezone
Modification, which in turn led to his denial of the Preliminary Plat and
Site Plan applications. See CP 2747-2749 (Decision, Conclusion Nos. 4,
11, 18 & 19, Recommendation and Decisions). The Hearing Examiner did
not address at all the two variances proposed by Northshore. See id.

With regard to the wetland permits, the City’s Senior
Environmental Specialist Carla Kluge recommended conditional approval
of the two permits and provided the Examiner with the condition itself.
See CP 678-679 (Kluge Test., Oct. 12, 2009 Hr’g Tr. at 30:23-31:18) &
AR 6555 [Ex. 221]; see also CP 758-759 (Browder Test., Oct. 12, 2009
Hr'g Tr. at 110:24-111:21) and AR 6333-6557 [Ex. 207, Slides 70-75].
Based on her review of the proposed stormwater facilities, Ms.
Trohimovich Pollard also recommended conditional approval of the
Project. See CP 682-683 (Pollard Test., Oct. 12, 2009 Hr’g Tr. at 34:15-
35:4); see also AR 754-7585 [Ex. 276 at 2A]. Thus, the City concurred
with Northshore as to appropriate conditions of approval that would allow
the Examiner to grant the Wetland / Stream Assessment and Exemption
permits. See AR 170 [Ex. 19, Staff Report, at 104-105] & AR 754-7585
[Ex. 276 at 2A].

The Hearings Examiner also failed to address two variances sought
by Northshore. See CP 2737 & 47 (Decision, Finding No. 46 &
Conclusion No. 4). These variances would allow Petitioners to reduce the

mandatory side yards from 7 2 feet to the City’s standard 5-foot side-yard
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setbacks adopted in 2008—the standard now applied to all projects—and
to allow some reduction in minimum lot sizes for modulation. See CP 873-
877 (Hanberg Test., Oct. 12, 2009 Hr’g Tr. at 225:3-229:12); CP 764-770
(Hanberg Test., Oct. 16, 2009 Hr’g Tr. at 116:10-122:12; 148:20-149:23)
CP 796-797 & AR 7559-60 [Ex. 272]; see also AR 6333-6557 [Exs. 207,
Slides 35 & 173], & AR 7273-75, 7277-78, & 7552-57 [Exs. 252, 254,
269 & 270].

Ample testimony and evidence addresses the benefits of granting
the sideyard and lot size variances, reiterating that such variances allowed
more design flexibility, home modulation, avoid “cookie cutter”
streetscapes, and increase public as opposed to private open space within
the development by nearly four acres. See id.; see also CP 753-757
(Browder Test., Oct. 12, 2009 Hr’g Tr. at 105:17-106:1 & 107:12-109:23);
CP 832-834 (Hanberg Test., Oct. 12, 2009 Hr’g Tr. at 184:19-186:3); CP
747-751 (Wilson Test., Oct. 16, 2009 Hr’g Tr. 99:14-103:20); CP 833-834
(Hanberg Test., Oct. 12, 2009 Hr’g Tr. at 185:21-186:3) (explaining City
typically grants side-yard variances permitted by the Code since 2008,
which are common urban elements)). City staff reviews such requests on a
“case-by-case” basis, and voiced no opposition to these variances. See AR

7574-85 [Ex. 276 at 11A].

C. Initially Receptive, the City Turned Hostile and
Attempted to Stop the Project.

Northshore first approached the City in 2006 to determine whether

any documents or code requirements would preclude residential
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redevelopment of the golf course. See AR 5367-76, 5380-82, 5448 & 5498
[Exs. 121-128, 130, 138 & 142]. After months of review, the City
confirmed that there was available density in the Northshore PRD and that
nothing precluded such redevelopment. See id. The City outlined a process
by which the Northshore would apply to modify the Northshore PRD. See
id. Northshore then commenced preparing and submitting the various
applications now on appeal. See id.

The day after Northshore submitted its complete application
package, the City imposed a moratorium on PRD development. See AR
5448 [Ex. 138]; CP 2734 (Decision, Finding No. 26). Unbeknownst to
Northshore, then-and-current City Councilmember Jake Fey had initiated
an effort to find a way to “affect / prevent / delay” the Northshore project.
See CP 1464-1466 (Laing. Decl., Ex. A, January 23, 2007 email and
partial transcript of January 30, 2007 City Council Study Session; Apr. 13,
2010 City Council Hr’g Tr. at 6-12); AR 5377-79 & 5448 [Exs. 129 &
138].

On January 23, 2007, Peter Huffman, Manager of the City’s

Planning Division, sent an interdepartmental email stating:

[Council Member/Deputy Mavyor] Fey has contacted me
and has requested information regarding potential
legislative land use actions that the City Council could
consider to affect/prevent/delay the redevelopment of the
Northshore Golf Course located in Northeast Tacoma . . . .
My staff and staff from BLUS and Legal have met to
discuss what options are available to affect or prevent the
development of the golf course and have determined that
the land use mechanism available is the use of the
moratoria provisions of TMC 13.02.055. Under these
provisions, the City Council could enact a moratorium on
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the modification of existing Planned Residential
Development (PRD’s) [sic] in which the golf course is
currently zoned.

See CP 1464-1466 (Laing. Decl., Laing Decl., Ex. A (emphasis added)).

In July 2007, during the moratorium, the City amended its PRD
code, changing the definition of “open space” applicable to PRDs. See AR
6188-6219 [Ex. 193]; see also CP 2734 (Decision, Finding Nos. 26 & 27).
Because Petitioners submitted the application one day before the effective
date of the moratorium, the Point at Northshore project vested under the
pre-moratorium ordinances. See id.

Councilmember Fey nonetheless continued his political efforts
against the proposal by suggesting during a council meeting that, if the
application were deemed “incomplete,” Northshore’s rights would not

have vested, stating:

I would say at the outset with respect to the developers’
rush to beat me to the punch so to speak by getting his
application in earlier than anticipated, that if that
application is not sufficient, deemed to be not sufficient it
would be subject to the moratorium.

See CP 1464-1466 (Laing. Decl., Ex. A). The City then notified

Northshore that the application was incomplete. CP 2734 (Decision,
Finding Nos. 26 & 27). When Northshore appealed, the Hearings
Examiner reversed, holding that the applications were complete and vested
under the pre-moratorium rules. See id. & AR 5845 [Ex. 162]. Thereafter,
Councilmember Fey distributed campaign materials, stating, “1 stood with

you, the residents of Northeast Tacoma, when developers tried to pave
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over our golf course and disrupt our quality of life.” See CP 1481-1482
(Laing. Decl., Ex. D).

D. The Superior Court Previously Declared
Northshore’s Right to Seek Redevelopment of
the Golf Course.

The City brought a declaratory judgment action in January 2008 to
prevent the Project. The City asserted it had a non-possessory property
interest in the Golf Course that would allow it to preclude residential
redevelopment of the course. Neighboring property owners intervened,
asserting substantially identical causes of action. See AR 415-506 [Ex. 25,
Ex. D, February 25, 2009 Order at 7:15-22 (emphasis added); see also id.,
Ex. E, February 25, 2009 Order at 4:1-10]; CP 2734-2735 (Decision,
Finding Nos. 29-31).

On February 4, 2009, the Pierce County Superior Court rejected
the City’s and neighbors’ claims of a property interest and ruled that the
Northshore and the owners could apply to remove the open space
designation from the Golf Course, and that they would be in no different
position than any other property owner within the PRD. See id. The trial
court declared that the City must process Northshore’s pending land use
application “consistent with the provisions which are set forth in the
planned residential development ordinance.” Id. Finally, the trial court
rejected the claims by neighbors that they had any enforceable right
regarding the Golf Course. /d.

The City and Northshore did not appeal the court’s decision, but

some of the opposing neighbors did. See id. On November 16, 2010, this
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Court affirmed the trial court’s decision. See CP 1470-1479 (City of
Tacoma, et ano v. Northshore Investors, LLC, et al., 2010 Wash. App.
LEXIS 2551 (Wash. Ct. App. Nov. 16, 2010)0. The Superior Court’s

decision became the law of the case respecting the use of the Golf Course.

E. Despite Finding that the Project “Is Well and
Thoughtfully Designed,” the City Denied Northshore’s
Applications based on “A Massive Outpouring of
Citizen Outrage.”

The Hearing Examiner denied the Site Plan Approval and
Preliminary Plat applications and recommended the City deny the Rezone
Modification Application. See CP 2730, 2747 & 2749 (Decision, 19 &
20). The Examiner’s decision followed a four-day public hearing. CP
2730. The record consisted of 276 exhibit and testimony from 34
individuals. /d. The Hearing Examiner stated 100 “Findings of Fact.” See
CP 2730-2746.

The conclusory section of the decision from Findings 84 to 100,
focuses on the prior history of the PRD, what Examiner characterized as
the “PRD Intent,” the 1981 agreements at issue in the declaratory action,
and certain “in perpetuity” language used by the original Hearing
Examiner when the PRD was established. See CP 2744-2746 (Decision).

The Hearing Examiner re-stated the issue before him regarding the
Rezone Modification as asking “whether this particular PRD as modified
will achieve the more desirable living environment such districts are
intended to create.” See CP 2744 (Decision, Finding No. 85). Under that

self-created standard., the Hearing Examiner focused on the effect the
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proposed changes would have on neighbors “without their consent” based
on “the unilateral action of a single applicant.” See CP 2746 (Decision,
Finding No. 94). He remarked that “the ‘in perpetuity’ language serves to
emphasize that maintaining the golf course in open space was pivotal” to
the creation of the PRD. See CP 2746 (Decision, Finding No. 96).

Although the Examiner conceded that the “in perpetuity” phrase
“probably expresses a concept beyond the City’s ability to guarantee,” id.,
he in fact relied on that phrase to reject the Project. See CP 2746 (Finding
No. 96). Notably, the Examiner recognized what he viewed as a “massive
outpouring of citizen outrage” confronting the Project. See CP2746
(Finding No. 98).

While acknowledging that the Project “is well and thoughtfully

1

designed,” the Examiner found it “in the wrong place” “given the history
and physical context of this particular PRD” in that the development
would change the “perception of open space by those living in the adjacent
plats.” CP 2733 (Finding No. 17) (emphasis added). At the same time, the
Examiner held that the project is not inconsistent with the Comprehensive
Plan, satisfying TMC 13.06.650(1). See CP 2740, 2747 (Decision,
Conclusion Nos. 8 & 9). The City Council adopted the Hearing

Examiner’s recommendations, adopted his findings and conclusions, and

affirmed his denials. See CP 2728 (City Council’s Apr. 15, 2010 decision).
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F. The Trial Judge Denied Northshore’s LUPA Petition.

The trial court declined to reverse the City’s decisions after
reviewing the briefing and holding a hearing. See CP 2315-2319 (Superior
Court order). Northshore timely appealed pursuant to RCW
36.70C.040(3). See CP 2320-2327 (Northshore’s Notice of Appeal).

V. STANDARD OF REVIEW
Under LUPA, an appellate court “stand[s] in the shoes of the

superior court and review[s] the hearing examiner’s action de novo on the
basis of the administrative record.” Wells v. Whatcom County Water Dist.
No. 10, 105 Wn. App. 143, 150, 19 P.3d 453 (2001). “The proper focus of
our inquiry is therefore the [decision by the local jurisdiction], rather than
the trial court’s decision.” /d.

Reversal is required if a petitioner meets its burden of proving that
one of the following standards has been met, as provided in RCW

36.70C.130(1):

(a) The body or officer that made the land use decision
engaged in unlawful procedure or failed to follow a
prescribed process, unless the error was harmless;

(b) The land use decision is an erroneous interpretation of
the law after allowing for such deference as is due the
construction of a law by a local jurisdiction with expertise;

(¢) The land use decision is not supported by the evidence
that is substantial when viewed in light of the whole record
before the court;

(d) The land use decision is a clearly erroneous application
of the law to the facts;
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(e) The land use decision is outside the authority or
jurisdiction of the body or officer making the decision; or

(f) The land use decision violates the constitutional rights
of the party seeking relief.

See Lakeside Indus. v. Thurston County, 119 Wn. App. 886, 894, 83 P.3d
433 (2004), review denied, 152 Wn.2d 1015 (2004). “Standards (a), (b),
(e), and (f) present questions of law that [the] court reviews de novo.
Standard (c) concerns a factual determination that this court reviews for
substantial evidence. And finally, the clearly erroneous test under (d)
involves applying the law to the facts.” JL. Storedahl & Sons, Inc. v.
Clark County, 143 Wn. App. 920, 928, 180 P.3d 848 (2008) (internal
citations omitted), review denied, 152 Wn.2d 1015 (2008).

A land use decision must be supported by “substantial evidence.”
See RCW 36.70C.130(1)(c). Evidence is substantial when there is
sufficient quantity of evidence in the record to persuade a reasonable
person that the declared premise is true. Isla Verde Int’l Holdings, Inc. v.
City of Camas, 146 Wn.2d 740, 49 P.3d 867 (2002); Wenatchee
Sportsmen Ass'n v. Chelan County, 141 Wn.2d 169, 176, 4 P.3d 123
(2000).

A decision is clearly erroneous when the reviewing court is “left
with the definite and firm conviction that a mistake [has been

committed].” See Lakeside Indus., 119 Wn. App. at 894.

V. ARGUMENT AND AUTHORITY

This Court should grant Northshore relief and reverse. The City’s

conclusions are both factually and legally erroneous. The City’s decision
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on the Rezone Modification Application also contradicts the Superior
Court’s declaratory judgment affirmed by this Court, resulting in further
legal error. The declaratory judgment required the City to consider
Northshore’s land use planning applications under the existing code and
regulations as if Northshore were any other applicant. The City did not.
The City instead impermissibly relied on the past “open space”
designation and the language in the 1981 documents regarding
“perpetuity” to lock the property into its prior designation. The City also
focused on lack of community support for—actually, “a massive
outpouring of citizen outrage” against—the Project and denied it to
appease the community. Per the applicable regulations and based on the
record before the Examiner, the Project should have been approved.

The City’s decision to deny the Project violates longstanding
precedent. Washington courts have repeatedly admonished that “a zoning
decision must relate to legal requirements.” See, e.g., Indian Trail
Property Owner’s Ass'n v. City of Spokane, 76 Wn. App. 430, 439, 886
P.2d 209 (1994). Washington law is unequivocal that “neighborhood
opposition alone may not be the basis of a land use decision.” See Tugwell
v. Kittitas County, 90 Wn. App. 1, 8-9, 15, 951 P.2d 272 (1997) (citing
Sunderland Family Treatment Servs. v. City of Pasco, 127 Wn.2d 782,
797, 788, 903 P.2d 986 (1995), and Indian Trail Property Owner’s Ass'n
v. City of Spokane, 76 Wn. App. 430, 439, 886 P.2d 209 (1994)); see also
Parkridge v. City of Seattle, 89 Wn.2d 454, 462, 573 P.2d 359 (1978),
Maranatha Mining, Inc. v. Pierce County, 59 Wn. App. 795, 805, 801
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P.2d 985 (1990) and Kenart & Assocs. v. Skagit County, 37 Wn. App. 295,
303, 680 P.2d 439, review denied, 101 Wn.2d 1021 (1984)). Land use
approval cannot be conditioned on the community’s consent. Washington
ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 116, 118-19, 49 S. Ct.
50, 73 L. Ed. 210 (1928); Eubank v. City of Richmond, 226 U.S. 137, 143-
44,33 S. Ct. 76, 57 L. Ed. 156 (1912).

This Court should reverse the City’s decision and remand it with
instructions that the Rezone Modification application be granted, along
with the Site Plan and Preliminary Plat Application and related Wetland

Stream and Variance applications.

A. This Court Should Reverse and Require Approval of
the Rezone Modification Application.

Based on the record and the applicable regulations, the Rezone
Modification application should have been approved. @ A rezone
modification, under the Tacoma Municipal Code (TMC), is treated as a
permit modification to an approved permit subject to TMC 13.05.080.
The Project must satisfy the applicable criteria contained in TMC
13.06.650. It does. “As a quasi-judicial decision, the [City] must evaluate
site-specific rezone requests under legislatively established criteria,
including the comprehensive plan policies and other development
regulations, and those criteria constrain the [City’s] discretion.” J.L.
Storedahl, 143 Wn. App. at 931. Under this standard, the Rezone
Modification should have been approved. The City denied the application

based on impermissible considerations.
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This Court’s decisions Tugwell v. Kittitas County, supra, and
Henderson v. Kittitas County, 124 Wn. App. 747, 753, 100 P.3d 842
(2004), review denied, 154 Wn.2d 1028 (2005), provide a strong
framework for reversal. In Tugwell v. Kittitas County, this Court
recognized that changes in zoning in the surrounding area and the
resulting intensification—even potential intensification—of uses through
regulatory changes can support a request of rezone. 90 Wn. App. at 9
(holding rezone application supported by demonstrated intensification of
zoning and uses over preceding decade since original rezone).

In Tugwell, opponents of the modification argued that the rezone
was not supported by substantial evidence of changed circumstances nor
was it in the public interest. /d. at 3-5. This Court rejected the arguments
both as to what constitutes substantial evidence of a change in
circumstances that supports rezoning, and whether public opinion alone is

an adequate basis for denial, stating:

The City relies heavily on what it claims is a lack of
evidence that public opinion or the circumstances on the
Snowdens’ own property had changed since 1980. It is true
that a majority of the speakers at the public hearings
opposed the rezoning. However, neighborhood opposition
alone may not be the basis of a land use decision. And
while the Snowdens’ use of their property apparently had
not changed since 1980, the changing character of the
neighboring property had an effect on their farm, such as
increasing liability insurance costs and traffic. In light of
the whole record before the court, there is substantial
evidence that the circumstances had changed to support the
rezoning.

Id. at 9-10 (Emphasis added.)
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In Tugwell, this Court also found substantial evidence that the
rezoning was in the interest of the public health, safety, morals, or general
welfare, because the rezone met both a “fundamental objective” of the
County’s comprehensive plan and furthered two related policies related to
preserving farmland and limiting development to “already partially
subdivided and/or developed areas.” Id. at 9-10. The Point at Northshore
Project at issue here similarly meets the objectives of the City’s
Comprehensive Plan and a myriad of land use planning policies.

To show changed circumstances, the property owners in Tugwell
submitted evidence showing their farm had been “a marginal operation for
quite some time.” /d. at 10. This evidence showed that for four years the
farm had operated at a net loss due to marginal soil, an unreliable water
supply, and higher than average costs of operation. /d. at 10-11. This
Court agreed the rezone was in the public’s interest, stating, “In light of
this evidence that the property was poorly suited for agricultural use
coupled with the County’s policy favoring this type of property for
residential development, the Board properly concluded the rezoning was
in the public’s interest.” Id. at 11. The same conclusion is supported by
the present record. The Golf Course property has become poorly suited
for golf course use, whereas the proposed residential development
complies with City policy for infill development and numerous other
planning objectives. Under Tugwell, approval was warranted.

Similarly, in Henderson v. Kittitas County, supra, this Court

affirmed the county’s grant of a rezone application based both on evidence
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of changes from “largely agricultural to residential” uses and on a showing
that the proposal implemented two comprehensive plan policies aimed at
reducing “ugpan sprawl.” Id. at 754-56. The Court found a substantial
change in circumstances. /d. at 754. The Court also noted, “Because the
proposed rezone here from forest and range 20-acre minimum lot sizes to
agricultural 3-acre minimum lot sizes implements the express policy of the

comprehensive plan, this fact alone would justify the rezone.” /d. at 755-

56 (emphasis added). The Henderson court found the public interest met
because the additional “tax money to provide additional services to the
community is a benefit to the public health, safety, and welfare” and the
rezone furthered the goals of the comprehensive plan by decreasing
sprawl. Id. at 756. These same benefits, and more, obtain from
Northshore’s project.

Under Tugwell and Henderson, on this record the Court should

reverse the City’s denial of the Rezone Modification.

i 1A The Rezone Modification Application Satisfies
the Criteria of TMC 13.06.650.

The City misapplied the requirements of TMC 13.06.650 and
ignored substantial evidence supporting the Rezone Modification. The
conclusion that TMC 13.06.650(B)(2) was not satisfied is legally
erroneous, unsupported by substantial evidence, and/or clearly erroneous.
This Court should reverse under RCW 36.70C.130(1)(b), (c) and (d).

TMC 13.06.650 sets forth the criteria for the Rezone Modification

Application. Its full text is attached as Appendix B. “The basic rule in
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land use law is still that, absent more, an individual should be able to
utilize his own land as he sees fit.” Sleasman v. City of Lacey, 159 Wn.2d
639, 643, 151 P.3d 990 (2007). +«Land-use ordinances must be strictly
construed in favor of the landowner.” Id. at 643, n. 4. The ordinance must
be construed in favor of Northshore.

There is no dispute that the Rezone Modification meets the first
and fourth criteria under TMC 13.06.650. See CP 2737-2738 (Decision,
Finding No. 48); accord CP 2748-2749 (id., Conclusion Nos. 11-20). With
regard to the remaining three criteria, the City incorrectly concluded they

were not met.

a. Approval was proper under TMC
13.06.650(B)(2) where the record contains
substantial evidence of changes.

Northshore established substantial changes to the Golf Course
property supporting the rezone modification under TMC 13.06.650(B)(2).
Reversal is proper under RCW 36.70C.130(1)(b), (c¢) and (d).

This Court first should conclude that the decision incorrectly
focuses on the alleged lack of evidence of changes to the surrounding
area, whereas the code focuses on substantial changes in conditions
affecting the use and development of the subject property. See TMC
13.06.650(B)(2). Cf. CP 2732, CP 2743-2744, CP 2748 (Decision, Finding
Nos. 13, 81-83 & Conclusion Nos. 11, 13-16). In fact, the Decision
states—contrary to the express, unambiguous language of TMC

13.06.650(B)(2)—that “‘substantial changes in condition’ requires a
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broader consideration of factors than just the financial viability of the
present use of the particular parcel under consideration.” See CP 2748
(Decision, Conclusion No. 11) (emphasis added). TMC 13.06.650(2),
however, expressly and unambiguously limits the analysis to conditions
affecting the “use and development of [the particular parcel under
consideration].” This is a clearly erroneous interpretation and application
of the law, so the decision to deny the Rezone Modification application

must be reversed. See RCW 36.70C.130(1)(b).

I The declining economic viability of
the Golf Course establishes the
right to a rezone modification.

Substantial evidence demonstrates that the Golf Course is failing,
cannot currently be sold as a golf course and cannot continue to be
operated as a golf course. This is a substantial change sufficient in
circumstances affecting the Golf Course to support the Rezone
Modification. The Hearing Examiner’s contrary recommendation, and the
City’s Council adoption of it, are unsupportable on this record.

Northshore’s evidence regarding the economic downturn of the
Golf Course, its elderly owners nearing retirement, and the inability of the
owners to sell the Golf Course as a golf course is detailed at Section
IV.A.1, above. This evidence show, inter alia, that the number of annual
rounds has decreased by about 40% since 2000 and continues to decrease.
The owners’ records demonstrate a 5% decline in revenues every three
since 1990; they now operate in the red. Large capital expenditures will

soon be needed for aging equipment.



Significantly, an independent Task Force that included the City’s
Metro Parks district evaluated the viability of the Golf Course and found
that, despite the owners’ efforts, continued operation of the Golf Course
was only “feasible” if “alternate funding” could be found “for purchase
and long term capital needs.” There is no evidence in the record, either
direct or by inference, of “alternate funding” being available. To the
contrary, the evidence shows no one is interested in operating this failing
golf course.

To support the Decision, the Hearing Examiner concluded that he
“was not convinced that the property cannot be sold as a golf course,”
alluding to the sale of a nearby golf course but failing (ironically) to
acknowledge that the sale was for residential redevelopment, not ongoing
golfing. See CP 2743 (Decision, Finding Nos. 74-78); see also AR. 6220-
49 [Ex. 194]. Unsubstantiated, speculative comments are not “competent
and substantial evidence” to uphold a decision to deny a land use permit
application. See Sunderland, 27 Wn.2d at 797. Lacking either competent
evidence a rationale beyond the purest speculation for these conclusions,
the decision to deny the Rezone is improper and should be reversed. /d.

Contrary to the Superior Court ruling by which it is bound, the
City apparently would have the elderly owners defy nature and the reality
of age by continuing to operate the Golf Course “in perpetuity” due to the
fact that in 1981 they failed to state they could not do so. See CP 2743
(Decision, Finding No. 77). The owners’ advancing age and failed efforts

to sell the financially challenged operation are changed circumstances.
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Thirty years later, the Golf Course property should not be locked into a
use that is demonstrably unfeasible.

These substantial changes in circumstances are ineluctably
established by the record and are of a type that supports a rezone, as
demonstrated by Tugwell and Henderson. The City’s Decision fails to
point to either evidence or a logically defensible rationale to refuse to
accept it. As such, the City’s decision to deny the Rezone Modification
applications is unsupported by substantial evidence, is a clearly erroneous
application of the law to the facts and should be reversed. See RCW

36.70C.130(1)(b)-(d); see also Sunderland, 27 Wn.2d at 797.

il The flooding of the Golf Course is
a substantial change supporting a
rezone.

Substantial—in fact all of the—evidence in the record shows that
rampant, annual flooding of the Golf Course began in the 1990’s and, as a
result, the property has become ill-suited to use as a golf course. This is a
substantial physical change affecting the subject property that clearly
establishes a right to the requested Rezone Modification.

Evidence regarding the rampant, annual flooding of the Golf
Course is detailed at Section IV.A.2, above. The evidence demonstrates
that, due to additional development within the PRD, the Golf Course has
become “a swamp bog” during the fall, winter and spring, capturing all of
the stormwater in the area. Untreated stormwater flows directly from the

Golf Course into the protected stream, Joe’s Creek. This evidence is not
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only unrebutted, it is provided in part and supported by the testimony of
the City’s environmental Staff and neighboring property owners.

Such facts require the Rezone Modification. When the Golf
Course was denominated “open space” in 1981, the flooding conditions
did not exist. Ironically, the build-out of the PRD has contributed to if not
caused the flooding. These conditions are antithetical to continued
operation of the Golf Course. The Golf Course has become the catch-
basin of the PRD community due to inadequate infrastructure such as
undersized culverts and no emergency escapements, despite decades of
increased development in the area.

The Hearing Examiner (and, hence, the City) concluded that such
changed circumstances did not satisfy TMC 13.06.650(B)(2). See CP
2732, CP 2743-2744, CP 2748 (Decision, Finding Nos. 13, 81-83 &
Conclusion Nos. 11, 13-16). Under Tugwell and Henderson, these
changed circumstances support the Rezone Modification. The City’s
Decision is legally erroneous, unsupported by substantial evidence, and a
clearly erroneous application of the law to the facts, so it should be

reversed. See RCW 36.70C.130(1)(b)-(d).

b. Approval was also proper under TMC
13.06.650(B)(2) to implement the
Comprehensive Plan.
Northshore established that the modification is required to directly
implement numerous provisions of the City’s Comprehensive Plan. This

is an alternative ground to permit modification under TMC

13.06.650(B)(2). Reversal is proper under RCW 36.70C.130(1)(b), (c)



and (d). The Project will provide infill development, address severe
ongoing flooding issues, provide much-needed facilities and park impact
fees, improve the transportation network, and offer open space open to all
not just golfers, all of which are objectives under the Comprehensive Plan.
As Tugwell and Henderson demonstrate, any one of these would support
approval. Here, the myriad of provisions implemented by the Project
strongly supports approval.

As part of their January 2007 application materials, Northshore
submitted an analysis of the project vis-a-vis the City’s PRD rezone
criteria, including an analysis of how the project would implement the
City’s Comprehensive Plan goals and policies. See AR 5431-42 [Ex. 136].
In November 2007, the City generated a list of Comprehensive Plan
Policies that it deemed to be most applicable to the project. See AR 5910-
25, 6028-33 [Exs. 174 & 179]. Northshore created and submitted an
analysis to show how the project was both consistent with and necessary

in order to implement dozens of the City’s Comprehensive Plan policies.

See AR 5975-6017, 6034-37 [Exs. 178 & 180].

Before the Examiner, the Project team provided lengthy analysis
and testimony to show how the Project met the PRD rezone modification
criteria, including directly implementing the City’s Comprehensive Plan
policies and providing for the public health, safety and welfare. See CP
744-771 (Ebsworth Test., Oct. 12, 2009 Hr’g Tr. at 96:9-123:25); CP 785-
787 (Hanberg Test., Oct. 12, 2009 Hr’g Tr. at 137:7-139:21); see also AR
6333-6557 [Ex. 207, Slides 38-67].
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For example, Mr. Hanberg provided the Hearings Examiner with a
summary highlighting the bases and evidence supporting the request for
the Rezone Modification pursuant to the Comprehensive Plan. See CP
1252-1253 (Oct. 16, 2009 Hr’g Tr. at 154:20-155:6) & AR 7561-65 [Ex.
273]. Northshore identified approximately 50 Comprehensive Plan goals
and policies that the Point at Northshore project would implement and that
the City agreed were consistent with the project. See CP 761-771
(Ebsworth Test., Oct. 12, 2009 Hr’g Tr. at 113:23-123:25); see also Ex.
AR 6333-6557 [Slides 38-67]; see also AR 5250-5366 [Ex. 119, Staff
Report, at 77-98].

The record demonstrates the Project is required to directly

implement at least the following express planning goals and policies:

Infill Housing. The Project directly implements the City’s
Comprehensive Plan Housing Element Policy for Neighborhood
Infill Housing, H-NQ-2, which seeks “infill housing .
compatible with abutting housing styles and with the character of
the existing residential neighborhood.” This policy also seeks to
achieve additional housing “within areas identified for residential
growth,” such as the PRD. See AR 5975-6017 [Ex. 178] & AR
6333-6557 [Ex. 207, Slides 92-172]; CP 818-841 (Reader Test.,
Oct. 12, 2009 Hr’g Tr. at 170:1-193:23); see also CP 785-787
(Hanberg Test., Oct. 12, 2009 Hr’g Tr. at 137:7-139:21).

Capital Facilities. With regard to stormwater, transportation,
sewer and park facilities, the Project is necessary to directly
implement that City’s Capital Facilities Policy, CF-APFS-1, which
states “Maintain level of service standards for each type of public
facility and provide capital improvements needed to achieve and
maintain the standards for existing and future populations.”
(Emphasis added.) See AR 5975-6017 [Ex. 178] & AR 6333-6557
[Ex. 207, Slides 48-75] and CP 767-768 (Ebsworth Test., Oct. 12,
2009 Hr’g Tr. at 119:11-120:23); CP 788-791 (Hanberg Test., Oct.
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12, 2009 Hr’g Tr. at 140:19-143:21); see also AR 7574-85 [Ex.
276 at 7A-10A].

Strengthen Habitat Connections. The Project’s new stormwater
facilities—which resolve community flooding issues and provide
enhanced stormwater treatment—are necessary to implement the
City’s Environmental Policy, E-FW-9, Strengthen Habitat
Connections, which provides “Encourage actions which protect
and improve natural resources in both the upper and lower areas of
the Puyallup River watershed and strengthen connections within
and between them.” See AR 5975-6017 [Ex. 178] & AR 6333-
6557 [Ex. 207, Slides 70-75]; CP 750-754 (Ebsworth Test., Oct.
12, 2009 Hr’g Tr. at 102:1-106:15); CP 962-965 (Foster Test., Oct.
15, 2009 Hr’g Tr. at 78:8-81:2); AR 4478-4821 [Ex. 99]; see also
AR 172-414, 942, & 5466-97 |Exs. 21-24 (Petitioners’ Conceptual
Drainage Reports)], 60, & 141 (SEPA 96-00074 MDNS for
upgrade to stormwater facilities in late 1990s)]; CP 793 (Hanberg
Test., Oct. 12,2009 Hr’g Tr. at 145:14-19).

Recreation and Open Space- Changing Needs. The Project also
directly implements the City’s Comprehensive Plan Recreation and
Open Space Element’s overarching goal to “Acquire, develop and
improve the optimum variety and number of recreation and open
space facilities consistent with the changing needs of the
community.” See CP 767-768 (Ebsworth Test., Oct. 12, 2009 Hr’g
Tr. at 119:11-120:23); CP 798-800 (Hanberg Test., Oct. 12, 2009
Hr’g Tr. at 150:9-152:25); see also Ex. AR 6333-6557 [Slides 48-
52], & AR 5910-25, 5975-6037, & 7574-85 [Exs. 174, 178-180 &
276 at 7A-10A]. While the private golf course is declining and
unused by the community, the Project would provide open space
actually “open” to the public.

Recreation and Open Space- Trails & Neighborhoods. The
Project implements the Northeast Tacoma Subarea Plan’s
Recreation and Open Space Elements NET 4.2 (Trails) and 4.4
(Recreational Opportunities). See id. The Project is clearly
necessary to implement Policy NET 4.2, which provides “Support
the development of a trail system for walking and bicycling which
would connect the schools, parks, steep slope and other open space
amenities in Northeast Tacoma.” Without the Project, the desired
connections to Norpoint and Alderwood parks will not exist. See
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id. Likewise, it is also necessary to implement neighborhood-level
goals Neigh-21 & -22, which state:

... Improvements to key recreational facilities such
as Norpoint Community Center and Alderwood Park
need to be completed as soon as possible. Also a
trail system needs to be developed for walking and
bicycling that would link Northeast Tacoma to other
systems in Tacoma, Federal Way, Fife, Browns
Point and Dashpoint. . . .

See AR 7339-40 [Exs. 256]; AR 7574-85 [Ex. 276 at 7A-10Al].

Recreation and Open Space- Linkages. The Project will also
directly implement the City’s Recreation and Open Space Policy,
ROS-G-7 and ROS-AC-10, which call for physical connections
and linkages among neighborhoods, centers and other open spaces,
all of which are lacking and all of which are provided by the
Project. See AR 6333-6557 [Slides 48-52], & AR 5910-25, 5975-
6037, & 7574-85 [Exs. 174, 178-180 & 276 at 7A-10A]. ROS-G-7
is particularly applicable, as it states “Encourage the development
of pedestrian, bicycle or equestrian linkages wherever possible,
appropriate within and between recreation and open space sites.”
See id.

Recreation and Open Space: New Corridors/Separate Bike
Paths. The Project is also necessary to directly implement the
City’s Recreation and Open Space Policies, ROS-PB-1 & 2, which
respectively seek to “Locate and develop bicycle and pedestrian
facilities that provide on- and off-road recreation for the
community” and “Develop new corridors for bicycle/pedestrian
trails and take advantage of available corridors such as existing
park trails, greenbelt areas, railroads, pipelines, power lines and
street rights-of-way.” Without the project, these “new”
bicycle/pedestrian connections, including the desired linkages
between Norpoint, Dashpoint and Alderwood parks, will not be
realized. Additionally, the facilities provided by the project will
meet policies ROS-PB-5 & -6, the former of which provides
“Develop bike paths that are separate from motorized traffic
wherever appropriate to a trail system,” and the latter of which
encourages development of facilities that “provide direct access to
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recreation areas to complement the recreational and educational
activities of the area.” See id.

Recreation and Open Space- Compatible Uses and Increased
LOS. The Project will replace a failing, flooded, pay-to-play Golf
Course seldom used by the community with a regional park and
trail system open to everyone. See AR 6333-6557 [Ex. 207].
Recreation and Open Space Policy ROS-G-6 provides “Encourage
compatible, multiple use of open space and recreation facilities.”
See AR 5975-6017 [Ex. 178]. Perpetuation of the failing, private
golf course unused by the community is inimical to the City’s
overarching goal to “Acquire, develop and improve the optimum
variety and number of recreation and open space facilities
consistent with the changing needs of the community.” Notably,
the project would bring an existing deficiency in the level of
service (LOS) for pathways and trails from a shortage of about
one-third mile to a level well-above the LOS standard. See AR
7574-85 [Ex. 276 at TA-11A].

Impact Fees/Funds. The Project will provide additional impact
fees to address the needed improvements, and it will provide the
trail system called out in the City’s plans. See CP 1193 (Wilson
Test., Oct. 16, 2009 Hr’g Tr. at 95:13-20); AR 6333-6557, 6285-
91, [Exs. 207, 200 & 207; see also AR 1412-1414 & 7574-85
[Exs. 77, 78 & 276 at 7A-10A]. The City’s General Recreation and
Open Space polices, ROS-10 & 11, further state “Obtaining funds
for recreation and open spaces acquisition, development,
improvement is necessary to maintain and enhance existing
facilities.” See AR 5975-6017 [Ex. 178]. Northshore will
voluntarily provide additional impact fees to address needed
improvements. Tacoma’s Capital Facilities Policy, CF-APFS-1,
which states “Maintain level of service standards for each type of
public facility and provide capital improvements needed to achieve
and maintain the standards for existing and future populations.”
The project will provide much-needed facilities and impact fees to
address existing and anticipated deficiencies, address severe
ongoing flooding issues, and improve the transportation network.

Development Planning. Denying the project is at odds with City
planning policy ROS-AC-8, which states “Balance the public
desire for open space areas with the need to provide for private
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development.” See AR 5975-6017 [Ex. 178] & AR 6333-6557 [Ex.
207] (emphasis added). Rejection of the project, which admittedly
serves numerous Comprehensive Plan objectives, fails to achieve
this balance.

The record amply demonstrates that the Project is necessary to
implement dozens of the City’s Comprehensive Plan policies and goals,
per TMC 13.06.650(B)(2). This Court should reverse under RCW
36.70C.130(1)(b), (c) and (d).

c. Approval was proper under TMC
13.06.650(B)(3) and (5) where the
application is consistent with the PRD
and meets the public interest

Northshore established that the application is consistent with the
PRD and meets the public interest. TMC 13.06.650(B)(3) and (5) were
satisfied as a matter of fact and law. Reversal is proper under RCW
36.70C.130(1)(b), (c) and (d). The decision demonstrates legal error in
contravening the declaratory judgment (see infra VI.A.2), basing denial on
public opinion, and mis-stating the standard. The decision demonstrates
factual error in boncluding that the project is not consistent with the PRD
and does not meet the public interest. Substantial evidence does not
support those conclusions, and/or the City misapplied the law to the facts.

The City erred in concluding that the Rezone Modification was not
consistent with the PRD establishment statement. See CP 2744-49
(Decision, Finding Nos. 86-88, 99 & Conclusion Nos. 17-19). See TMC
13.06.140(A). The Rezone Modification meets the intent of the R-2 PRD
district, TMC 13.06.140(A), by facilitating “desirable, aesthetic and

efficient use of open space” without producing “an adverse influence on
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adjacent properties.” The Golf Course presently is zoned for residential
use and identified as such in both the City’s Comprehensive Plan and
zoning documents. Infill residential development that provides sufficient
open space is consistent with the R-2 PRD district.

The Decision ignores that the Project does not create a new PRD
district. The Project proposes additional residential development in a PRD
already zoned for residential development! The Project implements
dozens of policies of the Comprehensive Plan. It provides infill
development with identical housing types. It preserves remaining open
space in a form accessible to the entire public, not select, middle-aged men
from other communities who play golf in declining numbers. The open
space will actually be “open” to the whole public for a variety of
recreational uses. The Project provides open space for the PRD consistent
with and in excess of the code requirements. The Rezone Modification is
consistent with the PRD.

The Project also furthers the public interest. The sole adverse
impact from the Project is the aesthetic impact of the loss of private golf
course views. The decision captures this point, noting, “Simply put, the
people living in and around the golf course would be looking at and
experiencing adjacent land use that is quite different from the present.”
See CP 2740 (Decision, Finding No. 56). “The law does not require that
all adverse impacts be eliminated; if it did, no change in land use would

ever be possible.” Pease Hill Comm'ty Group v. County of Spokane, 62
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Wn. App. 800, 808-09, 816 P.2d 37 (1991). The loss of golf course views
does not support the City’s conclusion that the public interest is not met.

The City correctly concluded that no SEPA basis supports denial
of the project. See CP 2747 (Decision, Conclusion 9). In reaching this
conclusion, the City notes that, “In most areas, the City and [Northshore]
agreed that the mitigation offered will eliminate significant adverse
impacts.” See CP 2740 (id., Finding 53). Despite these findings, the
decision concludes that converting a flooding, failing, pay-to-play private
golf course into needed parks, trails and homes for the whole community
was a not “a more desirable use of open space” and that it would “not
avoid an adverse [aesthetic] effect on adjacent properties.” See CP 2749
(id., Conclusion No. 18). This demonstrates error both because whether
the project is a “more desirable use of open space” is not the inquiry, and
because the single adverse impact does outweigh the numerous advantages
and benefits of the project. That people have come to enjoy even a pristine
forested parcel does not give them an entitlement to have it remain so. See
Plum Creek Timber Co. v. Washington State Forest Practices Appeals
Boards, 99 Wn. App. 579, 594, 993 P.2d 287 (2000).

In sum, on substantially similar records and asserted grounds, this
Court held Tugwell and Henderson that the public interest was satisfied by
the proposed projects. That same holding is proper here. There are no
common law view easements or other entitlements to view preservation.
See Collinson v. John L. Scott, Inc., 55 Wn. App. 481, 488, 778 P.2d 534

(1989). The City’s considerations were not proper. The primary benefit
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of the rezone, similar to in Henderson, is the myriad of goals in the
Comprehensive Plan that will be furthered. The Project is consistent with
the PRD and meets the public interest. The City’s contrary findings and
conclusions are unsupported by substantial evidence in light of the whole
record, a clearly erroneous interpretation of the law and/or a
misapplication of the law to the facts. This Court should reverse under

RCW 36.70C.130(1)(b), (c)&(d).

B. This Court Should Reverse because the Decision is
Contrary to the Declaratory Judgment.

This Court should reverse as a matter of law because the City’s
decision disregards and contravenes the Superior Court’s February 2009
declaratory judgment rejecting the City’s and neighbor’s assertions of a
property right in the Golf Course. This legal error tainted all of the
material findings and conclusions and requires reversal pursuant to RCW
36.70C.130(1)(b)&(d).

The Superior Court required the City to evaluate Northshore’s land
use applications as it would any other applicant’s, and rejected the
proposition that the 1981 Hearing Examiner decision on the original
rezone imposed a perpetual use restriction on the Golf Course. Despite
those rulings, the City denied the Rezone Modification Application based
on the thirty-year-old open space designation in order to achieve its view
of “fairness” to the neighbors rather than on the Project’s legal merits.

The foregoing is evident throughout the “Findings of Fact”

adopted by the City, which frequently reference the circumstances of the
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original “open space” designation. See CP 2732-2734 (Decision, Finding
Nos. 11, 12, 15-25). Numerous findings reflect on the intended
permanence of the open space condition and its use as open space “in
perpetuity.” See CP 2737-2746 (id., Finding Nos. 47, 71 (“The golf course
was designated as open space and that land use designation was by the
conditions of approval to remain in perpetuity.”), 72, 81 (“Many
neighboring homeowners feel that the city made a promise of permanence
to the residents of the Country Club Estates in designating the golf course
as open space for the surrounding residential development.”),3 87, 88, 90,
92, 94, 95, 96 (“[T)he ‘in perpetuity’ language serves to emphasize that
maintaining the golf course in open space was pivotal to the Examiner’s
decision [in 1981] to create the PRD zone.”), 99. The City concluded
change could not be pursued by “the unilateral action of a single
applicant.” CP 2746 (id., Finding No. 94).

Despite the declaratory judgment instructing to the contrary, the
present land use Decision rests on the notion that the surrounding
landowners and City have a right to keep the golf course as open space
forever, and that without their consent a modification should not be
permitted. The Decision elevates the 1981 rezone beyond the legal effect
that the Superior Court judged it to have. The City emphasizes the

historical “in perpetuity” language and the expectation of the surrounding

3 This statement demonstrates complete disregard of the Superior Court’s holding that the
neighbors had no rights, legal or equitable, in the Golf Course property or any other
based to assert claims of this sort.
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landowners that the use of the Golf Course “open space” designation
could never change. The Superior Court rejected those very same
premises. The Superior Court’s prior ruling is the law of this case, and the
City is bound by it. This Court should reverse the denial of the Rezone
Modification (and the Site Plan and Preliminary Plat Application), which
is contrary to the declaratory judgment. See RCW 36.70C.130(1)(b)&(d).

C. This Court Should Reverse because the City Violated
the Appearance of Fairness Doctrine.

LUPA permits reversal where procedural violations in decision-
making occur. See RCW 36.70C.130(1)(a). Here, the City violated the
appearance of fairness doctrine based on Deputy Mayor Fey’s evident
personal bias against the project and refusal to recuse himself from
participating in the City’s quasi-judicial decision. See supra, IV.C.

“The appearance of fairness doctrine applies to administrative
tribunals acting in a quasi-judicial capacity.” Magula v. Dep’t of Labor &
Indus., 116 Wn. App. 966, 972, 69 P.3d 354 (2003); see also J.L.
Storedahl, 143 Wn. App. at 928. “A party asserting an appearance of
fairness claim must show evidence of actual or potential bias to support
that claim.” /d. “The test is whether a reasonably prudent and disinterested
observer would conclude [that the claimant] obtained a fair, impartial, and
neutral trial.” Id. Here, no reasonable observer could conclude that
Northshore obtained a fair, impartial, and neutral decision in light of
Deputy Mayor’s blatant and improper efforts to derail the project and

subsequent participation in denial of the project.
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Northshore was subjected to an unlawful, prejudicial process
initiated by the Deputy Mayor’s communication with City staff when he
spurred the City’s efforts to “affect / prevent / delay” the project, which
the City then did through (1) its moratoria (see CP 1464-1466); (2) its
wrongful determination that the application was incomplete, as suggested
by the Deputy Mayor but rejected by a City hearing examiner (see CP
1464-1468); and (3) the City’s declaratory action (see CP 1464-1468).
This prejudicial process culminated in the Deputy Mayor’s prejudicial
participation in the decision-making. His post-decision comments boasting
about his successful effort to stop the project is a straightforward
acknowledgment of his bias. See CP 1481-1482.

Based on the foregoing, this Court should hold that the City
violated the appearance of fairness doctrine and that the City’s Decision to

deny the Project is invalid under RCW 36.70C.130(1)(a).

D. This Court Should Reverse the Decision and Require
Approval of the Preliminary Plat Application, Site Plan,
and Wetland / Stream Assessments and Exemption and
Two Variance Applications.

The City’s errors of law and fact affecting the decision on the
Rezone Modification Application controlled its disposition of the other
pending land use applications for Site Plan approval, Preliminary Plat
approval, the Wetland / Stream Assessment & Exemption and the two
variances. If this Court reverses the denial of the Rezone Modification
application, it also should reverse those actions as well and remand with

instructions that the City approve of these related permits.

46



The City denied the Site Plan solely because it had denied the
Rezone Modification. See CP 2749 (Decision, Conclusion 19 (“The
inability to approve the Rezone Modification, makes approval of the Site
Plan impossible.”) Reversal of the City’s decision to deny the Rezone
Modification should result in approval of the Site Plan.

Northshore’s Preliminary Plat application meets all applicable
regulations, so it was error to deny it for want of meeting the public
interest. See CP 2747 (id., Conclusion 7). See, e.g., Carlson v. Beaux Arts
Village, 41 Wn. App. 402, 408-09, 704 P.2d 663 (1985) (holding it is error
to deny a plat application on public interest grounds when it meets all
other objective criteria); see also RCW 36.70C.130(1)(b)-(d). The City’s
Decision that Northshore’s Preliminary Plat should not be approved based
on the “unilateral” action of the applicant (see CP 2747 (Decision,
Conclusion 7), suffers the same defects as the denial of the Rezone
Modification. The City’s Decision that Northshore had to request, or
“may” have to request, to alter adjacent plats in order to win approval (see
id.) is unsupported by the law and contravenes the Superior Court’s
declaratory judgment. See RCW 36.70C.130(1)(b)-(d).

There is nothing further to do with regard to these Wetland /
Stream Assessment and Exemption permits. See AR 5250-5366 & 7574-
85 [Ex. 119 (Staff Report, at 104-105) & Ex. 276 at 2A]. Nevertheless,
the Examiner failed to conditionally approve the Wetland / Stream
Assessment and Exemption and two variance applications. These land use

decisions were ripe for decision under the City’s land use and
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administrative codes and Washington law. See RCW 36.70B.030-.060 &
120 (stating “final decision must include all project permits being
reviewed through the consolidated permit review process.”); see also
TMC 13.05.030 & .060 (requiring consolidated permit review of permits
at issue); see also TMC 1.23.120 (same); TMC 13.11.230 &. 250 (wetland
/ stream permit processing). By failing to make a conditional decision,
and concluding he had no obligation to do so (see CP 2747, Decision,
Conclusion No. 4)), the Examiner engaged in an unlawful procedure and
erred as a matter of law. See RCW 36.70C.130(1)(a), (b)&(d). These
errors support reversal.

In sum, at the close of the hearing the City agreed to conditions to
allow approval of the Wetland / Stream Assessment and Exemption
applications, and made no objection to the variances. Substantial evidence
cited at Section IV.B. supports granting the permits, so this Court should
approve them or order the City to do so on remand. See RCW
36.70C.130(1)(c).

VII. CONCLUSION

Washington law does not put use of private property to public
vote; it’s not majority rules. Northshore created a vibrant proposal for
residential redevelopment of a failing, flooding golf course in a PRD
zoned for such development. The Project preserves sufficient open space
to comply with the law. The City became politically committed to killing

the Project under the leadership of an antagonistic Councilmember. The
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City’s bias against and maltreatment of Northshore is born up by the
record.

Substantial evidence demonstrates substantial changes that support
the Rezone Modification application. Substantial evidence also
demonstrates that the Project is necessary to implement provisions of the
Comprehensive Plan, is consistent with the PRD and meets the public
interest. Under the applicable regulations, the Rezone Modification and
related applications should be approved.

The City improperly relied on the “in perpetuity” language in the
1981 rezone decision to deny the Project, not on the merits of
Northshore’s proposal. This contravenes the declaratory judgment. The
Superior Court ruled the Golf Course is not contractually or equitably
bound to remain a golf course, yet the City insisted that it was. The City’s
Decision is based on public opposition. The City admittedly refuses to
allow the Project without the consent of surrounding residents.

If this Court accepts the City’s decision, the property will be fixed
“in perpetuity” as open space, despite the Superior Court’s contrary ruling.
The failing Golf Course, however, will not exist in perpetuity. The few
residents who presently enjoy golf course views—but contribute nothing
to its upkeep and expenses—have no attendant right to its continuing
existence. The aging owners cannot continue to operate the Golf Course.
The governing criteria for the change of the Golf Course’s “open space”

designation were met. This Court should reverse.
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Respectfully submitted this 31 day of January, 2012.
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APPENDIX I

TMC 13.06.650

(1) That the change of zoning classification is
generally consistent with the applicable land use
intensity designation of the property, policies and
other pertinent provisions of the comprehensive
plan.

(2) That substantial changes in condition have
occurred affecting the use and development of the
property that would indicate the requested change of
zoning is appropriate. If it is established that the
rezone is required to directly implement an express
provision or recommendation set forth in the
comprehensive plan, it is unnecessary to
demonstrate changed conditions supporting the
requested rezone.

(3) That the change of the zoning classification is
consistent with the district establishment statement
for the zoning classification being requested.

(4) That the change of the zoning classification will
not result in a substantial change to an area-wide
rezone action taken by the City Council in the two
years preceding the filing of the rezone application.
Any application for rezone that was pending and for
which the Hearing Examiner’s hearing was held
prior to the adoption date of an area-wide rezone, is
vested as of the date the application was filed and is
exempt from meeting this criteria.

(5) That the change of zoning classification bears a

substantial relationship to the public health, safety,
morals, or general welfare.

App. 2, p.1



APPENDIX
A. Land Use Decision
B. TMC 13.06.650

C. February 4, 2009 and February 25, 2009 Superior Court
Declaratory Judgment Orders

D. November 2010 Court of Appeals Affirmance
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NOTICE OF APPEAL RESULTS

Please be advised that on Tuesday, April 13, 2010, the Tacoma City Council
heard the appeal of Schwabe, Williamson & Wyatt, P.C. representing the
Appeltants Northshore Investors, LLC and North Shore Golf Associates, Inc. on
the recommendation of the Hearing Examiner regarding the request to modify an
existing condition of approval placed on the golf course site-in connection with
Northshore Country Club Estates Planned Residential Development District in a
previous rezone which occurred in 1981 and established the PRD designation for
the site. (Northshore Investors, LLC; File No. REZ2007-40000089068)

At that time the City Council moved to concur with the Findings, Conclusions and
Recommendation of the Hearing Examiner and denied the appeal.

Doris Sorum
City Clerk

Notice sent to parties of record:

Aaron M. Laing 1420 5™ Avenue, Suite 3010 Seattle, WA 98101

Attorney atLaw )

Jay Derr 2025 First Avenue, Suite 500 | Seattle, WA 98121

Altorney at Law ) 5

Gary D. Huff 1201 Third Avenue, Seattle, WA 98101

Attorney at Law Suite 2800 L l

Thomas R. Bjorgen | 1235 Fourth Avenue E, Olympia, WA | 88506
| Attorney at Law Suite 200 ]
: Paul W. Moomaw 1700 Seventh Avenue, Seattle, WA : 98101

Attorney at Law Suite 2200 ) |

747 Market Street, Room 220 1 Tacoma, Wa 98402-3768 1 (253) 591-5171 1 FAX (253) 591-5300
www.cityoltacoma.org



OFFICE OF THE HEARING

.....

FINDINGS, CONCLUSIONS, RECOMMENDATION AND DECISIONS

APPLICANTS: Northshore Investors LLC

PROJECT: The Point at Northshore i ,

LOCATION: Northshore Golf Course located at 4101 Northshoré ’Boii'lgya'rd NE and
1611 Browns Point Boulevard NE. The project site is locaied within an
"R-2 PRD" One-Family Dwelling ahd-Pl'am__yed_Rﬁg,enﬁa} Development
District. = s

SUMMARY OF REQUESTS: A

File No. REZ2007-40000089068: Rezone X
an existing condition of approval placed on the-gol
Country Club Estates PRD in a previo )
designation for the site. | % ,%

File No. PLT2007-40000089069: Petifminary Plat - a request to subdivide the
Northshore Golf Course siteinto %anmng 366 single-family detached homes in
the southerly portion of the site and 494 attached townhomes in the northerly portion of the site.
In addition, the applicant'proposes 65 separate tracts to serve various uses, such as private
access roads, open space, storm witer facilities, slopes, and critical areas/buffers.

diffeation - a request to modify
firsé site in connection with Northshore

A ;
File No: SIT2007-40000089067: Site Plan Approval - a request for site plan approval
for development of the golf course, accompanying the rezone request.

File No. MLLI2007-40000089065: Variances/Reductions - a request for variances to
building setback requirements, reductions to minimum lot area and minimum lot standards

File Nos: WET 2007-40000105839 and WET2007-40000105876: Wetland/Stream
Assessments, and Wetland/Stream Exceptions - identification of regulated systems on the golf
course and request for exemption of such systems from a Wetland Development Permit; request
for interrupted buffers on two Category IV wetlands.
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PUBLIC HEARING:

After reviewing the: Staff Report of the Départment of Publis Works, the Hearin  ExarninerPro
Temporé conducted a-public hearing on the applications. Hearing sessions weré held onfour .
days - October 12, 13, 15 and 16,2009. The record was held open for response by the City to
conditions proposed by the applicants. The record ¢losed on Octobér 23,.2009.

Two hundred, seventy-six (276) exhibits were admitted. Six of these exhibits are vollfnes
containing several hundred public comment lettcrs

At the hearing Aaron M. Laing and Thomas Bjorgen, Attornicys at Law, repre

applicants. The City-was represented by Jay Derr, Attorney at Law. Save NE'] 2 ;
represented by Gary Huff, Attorney at Law. Thirty~four (34) persons gr&ﬁitgd Public

testimony.

.
RECOMMENDATION: a %s% h*‘g
File No. REZ2007-40000089068: Rezone M@. ication - 'I'he application should be
denied. S
DECISIONS: , "'\ ?‘

Gl - o

File No. SIT2007-40000089067: ~ Site.
effective on the date the City Council al‘s;s on th

File No. PLnouuuomsé’gssa ‘Prétiminary Plat - The Preliminary Plat is denied,
effective on the date the C:tytfmmcﬁ %*ﬁn the Rezone Modification recommendation,

 Rezone Modification recommendation.

File Nos: MLU"’ﬂO'? 40099089065, WET2007-40000105839, WET2007-40000105876:

Vananccszcdlxctlon§, Wetland/Stream Assessments, Wetland/Stream Exemptions - Because

of the dccns:ons onthe Site Plan Approval and Preliminary Plat these matters need not be
reached.

FINDINGS OF FACT

General Description of Proposal

1. Northshore Country Club Estates (Country Club Estates) is an approximately 338-
acre' planned residential district consisting of residential areas and an 18-hole golf course,
located at 33d Street NE and Norpoint Way NE and west of 45th Avenue in the City of Tacoma.

' Different numbers have been used by the Applicants and the City. The differences are the result of the variations
in historical records, GIS data, Picrce County Asscssor data, property descriptions and surveys.,  The Examiner is
using the number provided by City Staff in their Staff Report.
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Ttis located within an "R-2 PRD" One-Farnily Dwelling and Planned Residential Development
District.

2. TheR-2 BRDzomng forthearea: vm&h‘f’?xwe:d in:1981, along with genera

of Divisions 2, 3 and4 of Counitry Club E ith specific Pr@hmnmy Platapprcval of
Division 2A. Sinée that approval, Divisions 2, 3:and 4 have been ﬁttzaily platted and developed
around and within the golf course,

a8
3. The golf course (Northshore Golf Course) is a privately owned 18-hole golf tourse
which is open to the-public. Sirice before the 1981 rezone through theé present, the"
residential areas and the golf course area have been in separate ownership. f’“‘*&

olhcnmse ‘given over to housing. The famys are: hordered by maturdeverg
trees. There are six ponds which are both omamental and a featgam%f (} e
systcm

axis. Exccpt at its south and southwest ends, thewco_, e
residential developments. The single family residente he
over the golf course. Other parts of the dcve}opném v iton a shghﬂy elcvated mtenor
island which the northern portion of the golf gourse flowstasound. This area:and a part of the
northern perimeter contain clustered condon f*f_ atth apartments.
%
6. On January 29, 2007, Nonhshore In%sto:s LLC (applicants) submitted an application
for permits to redevelop the Northshere ‘Golf Course by inserting 860-residential units consisting
of 366 single-family detached m’ﬁ@s 49/5 town home units, to be built in phases over the next
six plus-years. The developnient, ca ve Point at Northshore," would also include the

creation of multiple tracts: whlch wuuf&fcommn open space, slopes, private access roads, utilities
and recreation areas,

7. The prmcqal matters requested in the application are approval of the Preliminary Plat
of "The Point and Northshore,"” approval of a Rezone Modification and a Site Plan Approval. In
addition multiple Variances/Reductions to development standards and Wetland/Stream
exemptions or approvals are sought.

8: The golf course occupies approximately 116 acres® of the overall 338-acre PRD.
The instant application, in short, proposes to fill the present golf course site with houses.
To do s will require considerable grading to re-contour the rolling terrain of the course for level
building sites and the installation of utilitics. While perimeter trees will be retained as practical,
interior trees will be removed. Landscaping, of course, will accompany the new development.

2 Several different figures have also been used for the golf course's size. The Examiner has used the number
initially used by the City Staff in their Staff Report.
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9, The Comprehensive Plan designates the site as a "Low Intensity” 'housing area,
suitable for single-family home development, The Generalized Land Use Element provides that
overall densities for a low intensity residential dévelopment can range up-to 135 dwelling units
per acre. The existing density at the current level of PRD build-eut is approximately 3.57 units
pet acre. Theproposed development of 860 units would produce of density of about 7.4 units
per acte on the 116-acre golf course area. Thus there is no density issue either with the proposal
in isolation oras it would affect the PRD as a whole.

4,

10. The applicants have presented analyses intended to show that their pro 1 can be
built consistent with PRD regulatory open space: mqmremehts Their view is that ¢ yards
may be counted as "usable landscaped recreation area;" a phrase which is at the & Cove of tl?énpm
space definition to which the applications are vested. Under this interpretatio; cvi-n though the
golf course is eliminated, the proposed development and the prc—cxlstn;g dWeIppfnents will
provide enough open space within the PRD to satisfy the defimtlon .;N e

for approval of the rezone and the Preliminary Plat of Dlvnswn bject to the following

11. The 1981 Hearing Examiner recommendations, adop%cd by thmgﬁ‘ity Council, called
condition: W e

The applicant shall submit a legal ags nt, whigh is binding upon all
parties and which may be: cnforcecﬁg?ﬁ - acoma. Itshould provide
that the property in quest:on \gll %h@n%]gd always have the use of the
adjacent golf course for its opert wspatie‘and density requirement which has been
relied upon by the apphc-aﬁf: echring approval of this request. In this regard,
the agreement attached fo, File o, 128.9 may be used in concept . . . . However,
the Examiner belicves thatthere must be more certainty provided to insure

the golf course use, which was relied upon to-gain the density for this request,
is clearly tiedt0 the applitant’s proposed use in perpetuity.

12. The restriction of the golf course to golf course (open space) use was implemented
by means of an Open’Space Taxation Agreement (OSTA) between-the owners of the golf course
and the City, as well as a Concomitant Zoning Agreement (CZA) between the developers and the
City. Under thé OSTA., the City must approve any change in the use of the golf course. The

CZA requires adhering to the approved Site Plan which includes the golf
course.

13. The eurrent Rezone Moditication application seeks eliminate the Hearing Examiner's
condition for the original PRD approval. to nullify the OSTA and 10 medify or remove the CZA
condition that requires adhering to the approved Site Plan. In short, it asks for the City's
approval to remove the golf course's open space designation. The primary asscrted justification

for making such a change to the original provisions of the PRD zone is that conditions have
substantially changed.

14. The instant Preliminary Plat application relates solely to dividing the land on the golf
course. There is no application to modify the terms of plat approval for Division 2A or any of
the other Divisions of Country Club Estates.

-4-
FINDINGS, CONCLUSIONS,
RECOMMENDATIONS, AND DECISIONS




Historical Background

15. Thearea rezoned to R-2 PRD was zoned R-2 in'1953. By 1981, Diy
Country Club Estates had been approved and was under construction. Except for Division 1, the
aréa around the:golf course was at that time undeveloped forest area.

16. The 1981 approval of the rezone to PRD allowed the residential developments to
build to a greater density than allowed under conventional R-2 zoning. ;{

17. At the time of the 1981 reclassification, the golf course was the: sub esé“f Bﬁmﬂ,
"Agreement Concerning North Shore Golf Course,” between the North Shorig
owners:of the golf course, and the developer of the Conntry Club: Estates msr' ¢éntidl area. The
Agreement allowed the developer to inchade the golf course as open d.reéreation area
needed to obtain the R-2 PRD zoning for residential development of thgsurron.f’qdmg Country
Club Estates. % W

18. In connection with the rezone in 1981, a Draftand a ﬁy)ﬁa}l Enyiromnental Impact
Statement were witten. The cover of the DEIS and FEIS His a. drawing’bF a fairway lined with
trees and two greens with pin flags waving. The FEIS @g:mssly states that the project includes
an 18-hole golf course. %, i 4

. Wi‘. Y. g

19. The Staff Report for the 1981 rezone an&.prelmunary plat proposals says that after
development of the whole project, approxtmat ely F8%%fof the site will be occupied by the golf
course. The Report declares that the appﬁ cafits initend to use the golf course and other small on-
site recreational improvements in satisf¥ing its oper“space requirement. The Report expresses a
concem that the City has no guaramae thiat the golf course will remain in perpetuity.

20. The agrecment tg° use tha gotfiéturse as open space, the environmental review
documents, and the Staff che:l all evidence the basic design concept. The residential project
was to be built around the golf course which was to be used for open space.

21. The Examiner's detision in 1981 contains quotations. from the developers of Country
Club Estates showing that the existence of the golf course as a centerpiece for the development
was reflected in the prices charged for homes in the surrounding plats. Higher prices were
charged for units closer 1o the golf course with better views of it.

22. The Hearing Examiner's condition, quoted above, reflected the understanding
underlying the creation of the PRD. The decision provides no mathematical analysis of the open
space provided by the golf course, nor any reference to the definition of open space used But

the golf course in its entirety, as graphicallv shown on the approved Site Plan, was an integral
part of the design.

23. Asto the golf course, the OSTA provides:
The use of such land shall be restricted solely to golf course and open
space use. No use of such land other than as specifically provided here-
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under shall be:authorized or allowed wzthout the-express consent of the
City:of Tacoma,

Theagreemem by its terrs "shall run with thie Jand dess
the hm sticcessors and assigns of the: parties hergto.”

ribed herein and shall be binding upon

24. ‘Contingent upon the granting of Reclassification, and approval of'the Site Plan and
Preliminary Plat, the/CZA requires the developers” to comply with all CZA terms and@andmons.
Among the conditions isa provision that requires development and maintenance tocbe i
accordance with the approved Site Plaii. m&

25. In oneway or another; the conitinued vitality of the original con ’%Q%éf approva]
was tecognized by the City in the final -approval of Country Club Estage’iﬁ}m ns 2,3, and 4.

26. As noted, the:instant application was filed on Janua , 2007. The following day a
moratorium on PRD applications became effective in the . Tni City advised the
applicants that their application was incomplete. Thisd 1ermmauon was appealed and resulted
in a Hearing Examiner's decision which reversed MCI%,N ﬂg‘of Incompleteness.
Accordingly the application vested to the-Code ptﬁ\n on January 29, 2007,
meaning that the moratorium dld not affect thq ha

27. On-July 10, 200‘? the City €ouritil enacted an ordinance which changed the terms of
the PRD requirements for open space. The definitioh of open space to which the application
vested is the version prcv:ously m‘eﬁecr

28. On December 14, 2007, thi'Gity issued a Determination of Significance (DS) under
the State Environmental Policy Act (§EPA) in reference to the applicants' proposal. This too
was appealcd but the otitcome was a Hearing Examiner’s decision, dated May 19, 2008,
affirming the DS ’

29. Onﬂanuarv 2,2008, the City filed a Complaint for Declaratory Judgment, Breach of
Contract, and Quiet Title in the Pierce County Superior Court against the applicants and the golf
course owmers. The complaint sought a determination by the court of the respective rights of the
City and the defendants under the OSTA and the CZA.

30. The complaint alleged, among other things, that: (1) the OSTA prohibits use of the
golf course for other than open space and golf course use without Tacoma's consent; (2) the
OSTA remains in effect until Tacoma agrees to its nullification; (3) the OSTA runs with the land
and is binding on the current golf course owners and all subsequent owners thereof; (4) the golf
course is bound by restrictions imposed in the master planning and development process,
including the restrictions set forth in the CZA; (5) that the defendants were estopped to deny that
they and the golf course were bound by the CZA; and (6) that the CZA requires all development
in the Country Club Estates PRD to be consistent with the approved Site Plan under which the
golf course must be maintained as a golf course.
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.dcmgnaﬁon 1ﬁﬁe@%TA: _ le by ¢ ma,imless-and
nnﬁlthe(;‘ny ammadlﬁ&x@nfm ) ﬁﬁgolf urse &:rgqghﬁwappheab}&land
‘ - m&fbemrm%mn:___ '.._fhxt}mgolfeam -

master plan land use'designa tmotfﬂm gn]femmls Qpenspace, (4)thc CZAWas uﬁplemented
by the City's legislative rezone decision-and remains bm&mgan the:golf course owners and their
successors and assigns; (5) €ZA condition2(tt) requires development consistent with ﬂ;e
approved site plan and designates:the golf-course:as open space; (6) the open sp&c?&ﬁdtgo!f
cotitse use restrietions placed upon the golf course in the'OSTA and CZA constitiite landuse
designations; and (7) the-defendants may reguest the City fo amend, nullif i?%ger the land use
designations set forth in the OSTA and CZA through the Jand use procesa, the applicants

and golf'course owners are in no different position‘thah any other _ s within the
PRD with respect to requesting to ¢hange the land use dcsgnatiof '_ 0 12~ ev‘clo‘p, real
property within the Country Club Estates PRD. The Court also rile: ¢ City's processing

of, and decision in response to, such a’request is subject to the pid¥isionsof the City's PRD
regulations as well as gefiéral land use laws, mcludmgtlgﬁ esof inverse condemnation.

Impacts statements were: supjﬁicmental to the 5t
Country Club Estates issued in August 19?9’ : : 1981 An appeal of the adequacy of the

supplemental impact statements was file m@ group Save NE Tacoma and several
individuals, but the appeal was subseq

33. The DSEIS contained an athﬁﬁvfe discussion of various possible ways to evaluate
the amount of open space negded {6 §atishythe definition of open space in former TMC
13.06.140(F)(6). That dt;:ﬁ"n m reads:

Usabié open sp‘acc.T ‘A minimum of one-third of that area of the site not covered
by buildings or dedicated street right-of-way shall be developed and maintained
‘as usable landscaped recreation areas. , , ,

34. In the FSEIS, Staff determined that approximately 75.07 acres of open space within
the PRD shull be maintained per the "usable open space” requircment. Applying the scenario of
"average building footprint," where each lot (existing and proposed) constructs to an average
footpririt, open space of 172.73 acres would be provided if you count private yards. Only 44.55
acres would be provided if private yards are not included. Thus, the minimum of 75.07 acres of

- "usable open space” is not achieved if private yards are excluded.

35. In addition to evaluating the applicants’ proposal, the FSEIS analyzed the
cnvironmental impacts of an alternative residential design (1S Alternative) for the golf course
involving larger lots and fewer units. The EIS Alternative proposal was intended to come close
to achieving the applicants' objectives while lessening the environmental impact. No layout for
the alternative was provided, but it contemplated 670 dwelling units (340 single family homes
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and 330 townhouses.) Itincluded an:open space fransition’ area’ (Biiﬂtz) between the new
buildings in-the proposal and the adjacent-developed areas; A'pathway around the- exterior of the
new.developinent would be placed in this transition.area..

36. In paragraph 1.3 of its Sumniary, the FSEIS described the impacts of the applicants’
proposal on land use compatibility and aesthetics under the heading "unavoidable significant
adverse impacts (after mitigation)" The FSEIS stated:

The golf course area will be replaced with residential developmmt

The impacts will vary based on the final location of the various cle%ﬁh&.

of the development. The provision of open space transition z.ori‘@?’ will rediice
but not eliminate the level of significance. -

W T
By

The FSEIS reached the same conclusion as to the EIS Alternative. Thlfs. no mitigation was
identified that would reduce the adverse impact of replacing the golf‘cotx::,e to below the level of
"significance."
37. Following issuance of the FSEIS, heanngs on thc ap tionwere scheduled and
held on October 12, 13, 15 and 16, 2009. ;

Conduct of the Hearing W

38. The public hearings were conduct mh&e stgfklard manner for pre-decision permit
matters. The City Staff presented an ovcmew %HB\‘pmgect, and summarized its Staff Report.
The applicants made their presentation } gging,a redemgn of the proposal that it called the
"Perfected Alternative." Public testlmoipy was cehi from 34 citizens, most of them residents of
Country Club Estates. Included inthe p .. tesﬁmony was a presentation by counsel-on behalf
of Save North East Tacoma, a né rhood gfoup organized in opposition to the proposal,
Argument was heard from beﬂ‘; the g%ﬁ the applicants.

39. The Staff cho:t cons,;sled of 118 pages devoted to describing the project, giving the
history of the site, provuhng the re&ulatory framework for the application, and analyzing the
proposal under the relévant Code provisions. The Staff found some areas of inconsistency

with applicable standards. but overall provided no recommendation for action by the Hearing
Examiner.

40. If the Examiner were to approve the applicants' requests, the Staff spelled out some
120 recommended conditions of approval. Many of these conditions reflect actions the Staff
concluded the applicants should take in mitigation of the impacts of the proposal.

41. Evidence was presented of mitigation agreements acceptable to the City with regard
to traffic ( City ot Federal Way) and schools (Tacoma School District). With appropriate
conditions, the Staff was satisfied that adequate mitigation can be implemented for impacts from
carthwork and grading and from impacts to storm water management and critical areas.

42. A mitigation agreement with the Metropolitan Parks District had not yet been
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concluded as of the dates of: ‘hearing.. The applicants are offering:a paymient oﬁ%ﬂyﬁnmt in
addition 16 the-established $25 per muumpaafem Thg*‘? ck wﬁacthas a concemn with the:
timing of the paynients, Le.; 4t the tine of building permit Ssuancy )

43, The applicants presenited the "Perfected Alternative™ as a pmposal designed to
approach the reduced impact of the EIS Alfernative, but without shrinking the developtment to
the samé extent. This would be achieved by positioning larger lots to the perimetér aﬁd smaller
lots to the interior, reoriénting buildings in relatini to open space and adjacent uses; : mg 7:900
lineal feet of trails, and providing variable buffers around the perimeter-on: th&wdwendauon
of a landscape architect with site-specific planting screens and fences,

original proposal s cb_;ectwcs than does the BIS Altcrnahve The “Perf : v g e_ Hve"

includes 804 residential lots, resulting in a density for the golf course.a velling units
per acre. This is 56 lots fewer that the original proposal, equaung*fé n ejght pefcent reduction.
The perimeter transition zorne (buffer) areas would be 22.9 acresfin compariSon 10 24.7 acres in
the EIS alternative. A total of 3.2 acres in park and landsca?e s is off%red

45. The record and testimony supports a findin ;‘.‘:_ 2
proposal would, with associated infrastructure, be. tate to acdomrmdate the impacts of the
development on public facilities. Public water, se‘\ycr g Toads Systems, as improved, would
have adequate capacity for this development,,. . g

o ’w 2

t the; apphcants‘ proposal and revised

46. During the course of the. hearmgs,:th lg:hcants and Staff offered and responded to
several iterations of proposals for projeet conditionS. Ultimately, concerns with roads, cul-de-
sacs and turnarounds were resolved: ‘Ih&? licants withdrew some variance requests, but
persisted in asking for five foot- sidt: %.rd s¢ acks and reduction to minimum lot size and width.

47. The public tesluﬁo;;y at th& heanng covered a vast array of objections, including
impacts on:schools, aestlietics, trees views, and mental health. Some felt the golf course was
priced too high and that it could be sold as a golf course. Others questxoned the adequacy of the
proposed facilities to handle rcasanably anticipated storm water in this glacial till environment.
A recurring perception was-that the City in accepting the golf course as the open space for
Country Club Estates had made a commitment to the people who invested in homes there to
preserve it as open space. It is apparent that many, if not most, of the people who bought into
Country Club Estates did so because of the green open space provided by the golf course.
Petitions of protest with thousands of signatures were introduced. Volumes of letters were
submitted. There was not, in all of this, the faintest whiff of public support for the proposal.

Criteria for Approval

48. Rezone Modification

A rezone modification, under the Tacoma Municipal Code (TMC), s treated like a permit
modification. The applicants seeks to eliminate a condition from the zoning approval that
created the R-2 PRD district. The subject request, therefore, constitutes a major modification
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(See TMC 13 OS.QSQ}and the standards for. oiginal approvat apply. The relevant eriteria dre st
forth in TMC 13.06.650, as follows: )
(1) That the change of zoning classification is genexally consistent with the
applicable land yse intensity deagnatwn of the property; policies-and other
pertinient provisions of the comprehensive plan.

zoning, is agpmate 1flt is cstahhshed that thc rezone is req nired i
implement an express provision or recommendation set forth jaThe
comprehensive plan, itis unnecessary to demonstrate chang : &gﬁit!om
supporting the requested rézone. (Emphasis added.) ﬂ' S 155

(3) That the change of the zoning classification is; Gris «-
establishment statement for the zoning clasmﬁcaﬁgn being )

added‘) bt %@ o

(4) That the change of the zoning classn ication will not result in a substantial
change to an area-wide rezone actionitaketigby the City Council in the two years
preceding the filing of the rezone»d"gph Al y application for rézone that
was pending and for which the, Hearihg E%iMs hearing was held prior to the
adoption date of an area-wide TeZ0nEs isivested as of the date the application was
filed and is exempt from meéimg}lus criteria.

ehested. (Emphasis

(5) That the {.hange of zoning classification bears a substantial relationship to the
ublic sa omls or general welfarc. (Emphasis added.)

A PRD zone, originally on as mod 1ﬁcd1 :must meet the relevant standard for open space. The
standard to which the subject application is vested is for "usable open space." As set forth at
former TMC 13.06.140(F)(6), the definition, in pertinent part, reads:

‘Usable open-space. A minimum of one-third of that area of the site not covered
by buildings or dedicated street right-of-way shall be developed and maintained
¢ as usuble landscaped recreation areas.

49. Site Plan Approval

Under TMC 13.06.140(B), an application for site plan approval shall accompany a
request for reclassification to a PRD District. In acting upon such a request the Hearing
Examiner shall consider, but not be limited to, the following criteria:

L. The site development plan shall be consistent with the goals and policies
of the comprehensive plan.

2. The plan shall be consistent with the intent and regulations of the PRD
-10-
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f3 '.H;e-' mpusqi-dﬁvelopmehtpfan for the PRD District is not inconsistent

; convenience orgeneral welfare of persons: resuimgor
woﬂ&mgin ‘[Hébcbinﬁﬁ’lmt}‘ The findings of the Hearing Examiner . .

“shall be'concerned with; but not limited to, the: followinig;

a: Thie generation of noise or other nuisances .

b Avaﬂab:l;ty and/or adequacy of pub]lc semccs _

equiasy of landscaping, recreation facilities, screemn . yan
icks; open spaces, or other development characte: sticspecessary

to pzovidea souml and heaithﬁﬂ lmng en'nronmem '

50._ Preliminary Plat &

The request to subdivide the golf course afga Iﬁte rcsxﬂeﬁ'nal parcels within the R-2 PRD
District is subject to the general criteria for approvalof prﬁhmmmy plat set forth at TAMC
13.04.100(E). The preliminary plat shall not be: approved unless it is found that:

™
1. Approptiate provi 0?::-: are ﬁﬁde for made for the public health; safety, and
general. weltare, andefor open 9pa,%es, drainage ways; streets or roads; alleys; other
public ways; b1 3 c.:rcul‘aﬁ%ri transit stops; potable water supplies; sanitary
wastes; pazks-émi w‘&@ﬁ"bn playgrounds; schools and school grounds' and all
other relevant fagilitiesiincluding sidewalks and other planning features which
assure safe walkifig conditions for students who walk to and from school and

for transit patrons who walk to bus stops or commuter rails stations. (Emphasis
added.")'- :

2. The public use and interest will be served by platling of such subdivision and
dedication. (Emphasis added.)

Environmental Impact

51.. The applicants throughout the permit process have proceeded on the assumption
that a commitment to appropriate mitigation measures could and would reduce the cnvironmental
impact of this proposal to below the level of "significance."

52. The applicants' position is that the various mitigation cfforts it has offered or agreed
to implement, as expressed through the "Perfected Alternative” plan and through its latest
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response to the City’s proposed-conditions, represent:a reduction of impacts to-a level lower than
"significance.” -

_ 53. Inmost-aréas; the City and the-applicants agreed that the mitigation offered
will eliminate significant adverse impacts.

53. In terms of adverse impacts, the "Perfected Alternative” lies somewhere in between
the applicants’:proposal and the EIS Alternative. As noted, the FEIS concluded that. jx the
category of land use compatibility and aesthetics, neither the applicants’ proposal fior the EIS
Alternative would reduce:the adverse irtipacts of Yeplacing the golf course with re%iﬁ&ntial
development to a non-significant level.

™

i kS
'n

55. "Significant" under WAC 197-11-794 means "a reasonable,hkéhhomﬁof more than a
moderate adverse impact on environmental quality.” It involves contest and uﬁenﬁy and does
not lend itself to a quantifiable test “The context may vary with the phy§ical setfing. Intensity
depends on the magnitude and duration of the impact. Severity shouk! be weaghed along with
the likelihood of oceurrence.

56.. If the application were granted, replacing the golf course w1th residential
development would be absolutely likely to occur. The i t wq'uld occur in a physical context
where the change would radically alter the scumg'ifrom grcéﬁ‘oﬁen space to housing, with
attempts at screening and buffering. From hi, tiohs; much of what now appears as trees,
grass and open vista would be replaced by roofs. "Thaaurahon would be, more or less,
permanent. The magnitude of the change would be profound Simply put, the people living in
and around the golf course would be lodking at and €xperiencing adjacent land use that is quite
different from the present. L ¢

N :

57. The applicants cohtend that tlie various housing types, sizes and groupings
contemplated by the propesal would be compatible with surrounding development. Even if so,
this is not the appropriaté: comparison here. This is not a case of infill on a vacant lot where
dcvck)pment is allowed and anumpated by the land use regulatory regime. Here the golf course
is subject to a condlt:ﬁn purpdrting to guarantee that it remains as open space - a condition that
has been a critical facter In-determining the character of the environment as perceived by those
who live in the adjacent developed areas. To eliminate this open space raises a compatibility
problem that cannot be tesolved by residential design, housing scalc or housing arrangement.
The proposal and its variation are incompatible with the original design concept and, in context,
this is a significant impact,

38. The quality of a significant impact is a matter of judgment, rather than objective
measurement. Based on the record, the Examiner is not able to say that the FEIS evaluation of
the impacts the proposal and the EIS Alternative on land use compatibility and aesthetics is in
error. The impacts would be more than mederate and, again in the particular context, they would
be adverse. Turther, the Examiner finds that the "Perfected Alternative”, as conditioned and
revised, would not reduce the level of adverse impact below the level of "significance.”
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: \ , ilie: ose ned decision makinig. SERA doesniot
xéqmmthatall sngm‘ﬁcapt adverseimp

denied. The existence-of sighificant adverse impagts - plyt & factor to. be-considered in the

evaluation process. Denjal of a project:must be based on some. independent provision of adopted
law or policy.

60. The DSEIS contains a comprehensive compilation of applicable Compy eﬁemwe
Plan policies filling some 20 pages, In sumniary, the:proposal-was found fo be tenit with
many Comprehensive. Plan policies or would be-consisterit with such policieg #¢comménded
‘wiitigation were implemented, “The Staff Report lists a number of policies. \'w%gy«ﬁich the

project might be consideréd inconsistent, including several policies from"i]‘@t;e: gorhood

element for Northeast Tacoma . % ¢;

-

61. The Comprehensive Plan itself is a melange of policigs. both e’ﬁ&iﬁagmg growth
and promoting the protection of established nelghborhﬁods ThoSgpolicigs with which Staff
finds the project arguably inconsistent:tend to be in the Iaﬂéf“catcgo Yead well as directed toward

* the preservation of natural values and open space, '[1,13 licies, in gcneral speak in precatory
rather than mandatory terms.

Pe
62. The proposal and the "Perfected Alteni%twe“’%w both clearly consistent with the
land use intensity designation of the Com rehm?ﬂ?tm Looking at the entire list of
applicable Comprehensive Plan policies; ’éqt does not appear on balance to be so contrary

to the spirit of the planning document that it shtiuld ‘Be found to be inconsistent with it for
regulatory purposes. Ry

- .
-, A

Definition of Open Space R
i .

63. The applicarits’ proposal is predlcatcd on the assumption that private yards may be
counted as "usable landscaped recreation area,” under the former definition of "usable open
space" quoted above. (See former TMC 13.06.140(F)(6). This is the definition to which the
applicants vested. Underthis interpretation, the minimum open space requirements for the PRD
can be satisfied without even using the golf course.

-64. - However, the development concept on which the 1981 rezone was based was that
the golf course would supply the open space needed for the PRD. Exactly how this worked out
in terms of the minimum required open space was not addressed. It was apparently assumed
that including the golf course would provide enough open space and that it was needed for that
purpose.

65. Whether private yards could be included as open space was not addressed in the
1981 decision. From the manner in which the golf course was then treated , it can be inferred
that no one considered the use of private lawns.

Hd:
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ﬂnnkmg ef Smffabeuhﬂmmﬂdbe eoris:dered’ y satisfy. ﬂzexcqmrcmznt For apeh spaCe. Over

hie open Spice req iferent to be satisfied both througli the provision of
AToY _:Exe.;iﬁe‘bfpi‘Wate‘yarﬁ and mztdnl‘eas In xet:cnt y‘eam, new

PRD devehpmcnts ham ;mwded’ relatively :

relied heavily on private roads and private )m:tdstameﬁ the: rcqmrement

used, nor is the formﬁlation usablc I‘andseaped rcmaﬁun ‘area.” Instead, theOpen
requirement is expressed as "common open space,” meaning space opcn to oy _rs orto the
public generally. L T

'3

68. Further, under the amended definition, the minimunyrequited for "eommon open
space” is a significantly larger area than formerly needed for "usible OpanrHCe Under the
prior definition open space was 1/3 of whatever was left % public streéts were
subtracted, necessarily an area less than 1/3 of the wholesUnder th amendment the
.area of the PRD District.

minimum open space needed is now 1/3 of the gross si

69. Thereis nothing.in the former definition
"public” use. The Examiner is not-persuaded th at
was, under the past definition, making a mistz
encompass the interpretation that Staffg

1 oth e dcscnptwc language and the minimum size
of reqmrcd open space. The "cotumon’ or ic™ use limitation was not required by the plain
meaning of the prior deﬁmtm’ff &} : m"iher concludes that the post-vesting definition must

be seen as a change in tht:y!ai"mnot as simply as an explanation of what the law meant all along.

s applicability to "common” or
me iding private lawns and roads the Staff
sformer language was broad enough to

70. The 2007 amendmen__t,,- :

71. Inthe mstant case, hoﬁ’cvcr, the question of what minimum open space was required
under the prior definition is gérmane only if reducing the PRD's open space is somehow
necessary. The golf course was designated as open space and that land use designation was by
the conditions of approval to remain in perpetuity. The open space for the PRD whatever its
size, is what it is. The setting asidc of more open space than the minimum does not, ipso facto,
require or imply tha: the excess should be converted to another use.

Changed Circumstances

i)

72. The change in zoning sought by the applicants is, in cffect, a request to be free of the
condition imposed by the Hearing Examiner in 1981. The Lxaminer, then, wanted certainty to
be provided that the golf course use was tied to the adjacent residential use in perpetuity. Under
the OSTA, the golf course owners and their successors may not use the golf course for another
use without the express consent of the City. The City is now being asked to consent to using the
golf course for another purpose on the basis that "substantial changes in conditions affecting the
use and development of the property" has occurred.
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so for a number ofyeats. Thenumberhf fo_‘ nd p[ayadthere amnaﬂyhasbeen gmng down

74. At the same time, there is evidenice that the North-Shiore course has declined in terms
of upkeep and quality 6ver time. While:itis expmsivetorun a golf course, there was'no
showing of any vigorous effort to upgrade the facility.

75. Evidence waspres’emnd;:ofia decline in the national ‘popularity of playing gblf.
However, the experience in this State-may be to the contrary. The record shows that aijpumber
of new golf courses have opened-in the Iocal region in recent years. No spcclﬁc tion was
given on how these newer golf course operations are faring. ,__,r % -

76. Overall, the record is unclear as to whether the decline in )}dpﬁ?ﬁr Lﬂm North
Shore Golf Course is the result of implacable market forces or self-induced. The course's exact
financial status in not known. Moreover, there was no analysis of What'a mfu_Sxon of
investment in the quality of the course might do to improve its ﬁﬁancial forftines.

77. The golf course ownership has not changed. Ao th;%’mﬂ! want to retire, By a
recent letter, the owners said that they had no intention of pczpctually operating & golf course on
the property, But, there is no record of any such séﬁ" ent beu: expressed in 1981. Then, they
agreed be part of the PRD and to use the golf coutse effspite. They did not appeal the
rezone. They registered no objections to the %gg&ns offapproval for the PRD.

78. The golf course owners have’ Beeﬂeu'yﬁn to sell the property as a golf course for
about a decade, but very little is knownggbout the marketing effort.  Whether the owners have
been asking an appropriate price is not known. The record discloses the successful sale of a golf
course in neighboring Kitsap Coﬁnty in 2003 The Examiner was not convinced that the
property cannot not be sold as'a golf cotirse.

79. There was no evidetice of any efforts to sell the golf course for any other kind of
open space use. There is a need for athletic fields and park lands in the area.

80. As to the surrounding neighborhood, there has been no change in circumstances
since the onginal rezone.. The area has simply become what was envisioned in 1981. Country
Club Estates was designed as and remains a residential development around a golf course. No
new or different uses have been introduced nearby. The golf course continues to function as the
open space centerpiece of the development.

81. There has been no change in public opinion as to the appropriateness of the use to
which the golf course has been put. The sentiment of those who live in the vicinity is
overwhelmingly in favor of keeping the golf course as open space. Many neighboring
homcowners feel that the City made a promise of permanence to the residents of Country Club
Estates in designating the golf course as open space for the surrounding residential development.

82. The Staff Report states the following:
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Staff is unaware of any substantial changes in conditions that have eccurred
affecting the use-and development of the- golf course site that would indicate
the requested modification o the zoning is appropriate. Specifically, in the
_general vicinity of the golf course; np-major: actions:such &s arterial street
improvements, rezones, or’ significant developmient other than the-development

of the adjacent residential homes to the golf course have occurréd. The
Northshore Country Club Estates development (Disivison 2, 3 and 4) were
constructed fairly consistent with the 1981 rezone, subequent miscellanéous
modification permits-and the EIS. While the development may hav;

built at a somewhat lesser density than what was originally permi

nonetheless, it. was developed:to.surround an 18-hole golf cm_@'é ; Bu‘%ihg

the 1981 rezone, the golf course was identified throughout the'tgzone process and
environmental documents as being relied upon as an integral*8ompiopent of

the overall development for density, open space and a s@lﬁcan% ure of the
proposed neighborhoods.

™
iy,

83. The Hearing Examiner concurs with and ado;:}g the §§g:: S}Aff finding.

PRD Intent :

84. The district-establishment statement fér ﬂ%‘;’.%‘ﬁﬂfd'mma is set forth in TMC
13.06.140 (A), as follows:

S, gy ’&-‘3:-’, 3

Intent. The PRD Planned Residertial Development District is intended to:
provide for greater ﬂex1§>1!;ty in hrge‘ scale residential dcvelopments; promotc a
regulations of com: 3 qima] 7Uﬁmg districts; encourage developers to use & more
creative apprgac"h 1fd development; provide a means for reducing the
improvements »requm:d in development through better design and land planning;
conserve hatural features; and facilitate more desirable, aesthetic and efficient
use of open space. (Emphasis added.)

“The PRD Pistrict is intended to be located in areas possessing the amenities and
seryices generally associated with residential dwelling districts, and in locations
which will not produce an adverse influence on adjacent properties. (Emphasis
added.)

85. The context here is not of a proposed new PRD development being inserted into a
conventional zoning environment. It is rather of a proposed change to an existing PRD
development designed around a golf course. The question, then, is whether this particular PRD
as modified will achieve the more desirable living environment such districts are intended to
create.

86. As applied to the present residents of the PRD, the change sought is not more
desirable from the perspective of the availability of open space. Everyone understands this. It
accounts in large measure for the outcry about this proposal. But the sense of what would be lost
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is very difficultt atticolate. Solid objects would occupy muich of what is now air. Some sense
of what this would mean-was presented by the City's visual consultants, in the atray of blocks
they inserted into-views:of the landscape. Infervening vegetation can provide:some masking.
Modest buffers can provide some relief for the closenessof struetiires. Narrow view corridors
can preserve some semblance of vistas. But, if the project goes forward, over800 houses will
occupy the golf course and they are not there now. Regardless of efforts at mitigation, this
would make a profourid difference in the sense of the openness of the surroundings for those in
adjacent homes. The:feeling of being closed in would be particularly acute for those il{'thc
clustered developmients in the middle of the golf course. £y &

A -f,.,_.g_l‘

87 The proposed development would vastly change the experience ofy6j# spacc’by

eliminating the central feature around which the PRD was planned. The gﬁ‘ﬁc’f‘ﬁn adjacent
properties would be adverse. e

» &

88. In this application for change, compliance with conditiofs: &ét____wemset forth in the
establishment of the original PRD must be considered in the evaluating the ritw Site Plan.
Of course, the whole point this application exercise is to get rid ?&zﬁbc key: condition of PRD
approval. So, in a circular fashion, approval of the proposed Site P ﬁi@ié"ﬁcpendcnt on meeting
the criteria for revising the PRD. Unless those can be met, the original condition will still apply
and that condition, of course, cannot be complied with bj?‘_a__‘Site g-lan forresidential development
of the golf course. &N Tt

Public Inferest . bl

89. The plat proposed here wofﬁg only divide land within the golf course property. If the
golf course is looked at in isolation;-as though it'were an island, then (if the requested variances
were approved) the proposal wotild neet the"dimensional requirements for the R2-PRD zone,
including the requirements of the open $pice definition to which the application vested.

90. However, in this case. the application of such standards to the golf course property is
not the only relevant inquiry. This is because the effect of approving the proposed plat would be
to alter the primary condition of approval for the surrounding plats. The approval of the plats
was a part of the master planming process. Keeping the golf course as open space was a
condition of approval for the plats, as well as of the PRD rezone.

91. While the golf course was not subdivided, it was tied to the adjacent plats by the
Hearing Examiner's "open space" condition. The open space designation for the plats is the
area of the goli course. In this sense, the golf coursc is part of the plats. The fact of different

ownersitip ol the residential areas and the golf course does not change this.

92. Ifthe presently proposed plat of the golf course property is approved, the designated
open space of the surrounding plats will have been largely eliminated. Necessarily this must be
viewed as modifying those surrounding plats. That this open space might represent more open
space than was necded when the plats were approved is immaterial. They were approved with
the golf course as their designated open space.
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93. To be sure, no-application for the modification of the adjacent platsiis presented for
determination here. What we haverinstead is an application that, if approved, would mduectly
have that effect.

94. By approval of the subject Preliminary Plat, the residents of'the adjacent plats would
be subjected to. a decision that would effectively resultin a major change in those plats without
their consent. The Exanfiner, after much reflection, is convinced that such an effect on the
adjacent plats brought about the upilateral action of a single applicant is not in the pu'h{ic interest

. .\
General Discussion i
Ty N
95. The instant proposal represents:exactly the kind of thmg that Ihe ﬁcumng Examiner
was worried about when he imposed his "open space condition” in 198] i W

)y

96, Assuming that the City cannot contract away its poh@e*ﬁb the "in perpetuity”
language of the Hearing Examiner probably expresses a concept‘ibeyond “City's ability to
guarantee. Thus, the OSTA, represents.a reasonable :mpl n of what the Heanng
Examiner tried to do. It.requires the golf course to remair’ opcn space until the City gives
permission for it to be used another way. Noncthcless, ihe 'in perpetuity" langnage serves to
emphasize that maintaining the golf course in open: a3 pni)tal in the Examiinei’s decision
to create the PRD zone. e "

97. The discussion of the mathematics oﬁm“”fomfr open space definition diverts
attention from the function of the golf oeuﬁ@jn the original dcchOpment concept. Certainly,
as a provider of open space, the golf coturse was,zmportam in securing approval to the increased
density allowed in the residential aress bygm zoning status. But it also provided a visual and
physical amenity for the rcs:dcnéghaﬁ was 4 significant part of the inducement to live there.
Country Club Estates got its name fidom theé golf course. Developments that grew up there have
names like "The Links" and "On the Green." Streets have names such as "St. Andrews Place,”
"Fairwood," and "Pinehurst.” Adl of this underscores the essential qualitative function of the
golf course in the very couccpl of the development.

98. Tl‘ii,: City 1s' now Being asked to abandon the original intent of behind the creation of
Country Club Estates. The City is being asked to do this over the opposition of those who live in
the developments that grew up in response to the idea of living on or near a golf course. This is
not the casual opposition of a few. It is a massive outpouring of citizen outrage.

99. The overarching question here is whether circumstances are such now that
"perpetuity” should be terminated by the City. Based on the entire record, the Examiner
finds no compelling reason for doing so.

100. Any conclusion hercin which may be deemed a finding is hereby adepted as such.
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sifiet hias jurisdiction over the subject matter of these proceedings.

1. The Hearing Exa
2. Notice of thie hearings was provided as required by law.
3. The procedural requirements of ‘SEPA have been met.

4. Because of the decisions on the Preliminary Plat and the Site Plan apprpval the
Variances/Reductions, Wetland/Stream Assessments, Wetland/Stream Exemptioris fie fieedinot be
decided and are not reached. N

5. Counsel for Save North East Tacoma argues that the prov1319ﬁs RCW. 58.17.215
should be brought into play here. This is the subsection of the State pi atting s itate‘that spells
out the procedures for altering subdivisions. It provides thatifa gs % the subject
of restrictive covenants filed at the time of approval of the: subdivision, a -application would
result in the violation of such a covenant, the: apphcatlon must coRtain-an ﬁgreemeut by all
parties subject to the covenant that the covenant may be. \ated oraitered to accomplish the
purpose of the subdivision change sought. )

-y
dres his &@wﬁ?mr First, whether the OSTA is
ques tﬁmuchclal determination. Second, there
THe only plat-related request is the

6. The Hearing Examiner declines to
a restrictive covenant or operates like one, is,
is no application here to-alter any of the adjac
application to plat the golf course. z

F

gt

7. However, the Examiner raaches a smﬁ lar result by a different route. The effect of
approving the subject plat wouldtbu to elimifiate the ‘designated open space in adjacent plats.
It is contrary to the public mtcrest malf&w ‘any applicant to achieve such a result unilaterally,
The interests of too many dthers are left out of the decisional equation. The Examiner concludes
that the Preliminary Plat should be denied because the public interest will not be served by the
platting of the subdivision applied for. TMC 13.04.100(E), RCW 58.17.110. Ultimately this
may mean that requests to alter the adjacent plats need to be made and approved before the
subject application can be approved.

8 The question of whether the project's inconsistency with the Comprehensive Plan can
form the basis for rcjeeting the subject application for Rezone Modification under 7TMC
13.06.650(1) is not presented in this case, because no inconsistency with the Comprehensive
Plan tor regulatory purposes was found.

9. Denial of a proposal based on SEPA is limited to the application of policies, plans or
rules formally adopted as the basis for the exercise of substantive SEPA. See TMC 13.22.660.
If violation of the Comprehensive Plan is enumerated among such policies, an alternative means
for using the Comprehensive Plan for regulatory purposes is established. Here, notwithstanding
the existence of significant adverse environmental impacts Tacoma's Comprehensive Plan does
not provide a basis for denial of this particular project through SEPA.
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10. The complex and convoluted discussion of the mathematics of the open space
requirements for the PRI are essentially beside the point. As amatter of initial intent, the golf
course was desigriated as open‘space for the PRD and it is performing that function. The issue is
not about the minimum number of acrés of open space the regulations require, but whether the
open space designation of the golf course; whatever its size, should be eliminated. To conclude
that this should happen requires some independent justification for departing from the original
design concept. '

4

11. The critical question here is whether conditions have so changed that the Rezone
Modification is appropriate. TMC 13.06.650(2). The issue of "substantial chan _Mdiﬁtm“
requires a broader consideration of factors than just the finanicial viability of ¢ present uSe of
the particular parcel under consideration. s

oy ¥,
-

12. At least three factors are relevant: (1) changed public Opinii‘m. (2) changcs in the land
use pattems in the area, and (1) changes in the property itself. See” jarFi'son v. Kitsa unty,
78 Wn.App. 840(1995).. A :

13. As to public opinion, there has been an unusyslly larg

¥

¢ Gditpouring of it here. Itisall
emphatically in opposition to getting rid of the golf cou%e. So public opinion has not changed at
all. If anything, it has hardened. The applicants qu&?&%bg that "community
displeasure" should not be the basis for denial. Bt iu?%P Ses it is a recognized factor to be
considered. The public sentiment expressed ,%;t&lus‘basc rimarily from people who have a
genuine and substantial interest in the outcome’ FHeretis little point in having public hearings, if
such interested public sentiment counts{;fﬁrwﬁm,l}fiﬁg, '

14. Asto changes:in the lanér@%?pﬁucnﬁ; in the area, none have been brought to the
Examiner’s attention. No signifitant new infrdstructure has been built in the vicinity. The only
development has been the developmént bfithe Country Club Estates according to its original
design.

15. The condition of the property itself is a matter of dispute. There have been no
significant physical changes. The golf course is still a golf course. The problem is with the
viability of that use or some other open space usc. The Examiner was not convinced that the golf

course cannot make it as.a golf course or that some other reasonable open space use cannot
be found.

16. On review of the factors listed in Bjarnson, the Examiner concludes that the
"substantial changes in condition” necessary for Rezone Modification were not proven.

17. The applicants here have labored mightily to creatc a development that would
mitigate all environmental impacts to below the level of significance. Despite all efforts, there is
really no way to hide the insertion of over 800 new homes into an area where they do not now
exist. And there is really no artfulness of design that can make such a development a less than
significant change in the perception of open space by those living in the adjacent plats. The
proposed development is well and thoughtfully designed, but given the history and physical
context of this particular PRD, it is in the wrang place.
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18. Therefore, the Examiner farther concludes that the prﬁposbdrezohe would niot
be "consistent with the-district establishment statement.” TMC'13.06.650(3). It was not proven
that the rezone will facilitate a mofe desirable use of open space. Further, it will notavoid an
adverse effect on adjacent properties. Inthisregard, the FEIS determination that there will be
unmitigated adverse environmental impacts on land use compatibility and aesthetics is-a relevant.
cconsideration.

19. The inability to approve the Rezone Modification, makes approval of Site Plan
impossible. Because the rezone is inconsistent with the district establishment stater it is
inconsistent with the intent of the PRD district. TMC 13.06.140(B)(2). Similarly
demonstrate sufficient changes in condition removes any basis for modlfy] movil the
CZA condition requiring adherence to the original Site Plan. See TMC 13 l }3)(d).

20. Any finding herein which may be deemed a conclusion i 1s lﬁ.reby a%pptgﬁ as-such.

g "‘*‘):.:
RECOMMENDATION %, mﬂ

The Hearing Examiner recommends that the Rezgonc Modification be denied.

nECISioﬁ“s Wt

™ s ) '&‘.:

The Preliminary Plat is denied.. ¢ "

The Site Plan approval is denied.

Mg,

SO ORDERED, this 7™ day of January, 2010.

ELECTIRONIC COPY

Wick Dufford, Hearing Examiner Pro Tempore

By
FINDINGS, CONCLUSIONS,
RECOMMENDATIONS, AND DECISIONS
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BY APPELLANT NORTHSHORE gy
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I hereby certify that on the 12" day of January, 2012, I caused to
be served via Legal Messenger Appellant Northshore’s January 12, 2012
correspondence with the Clerk of Division II requesting filing of
Northshore’s Corrected Appendix A, and the Corrected Appendix A to
Opening Brief of Appellant Northshore Investors, LLC, on the following
parties at the following addresses:

Gary D. Huff

Steven D. Robinson

Karr Tuttle Campbell

1201 Third Avenue, Suite 2900

Seattle, WA 98101

Telephone: (206) 223-1313

Facsimile: (206) 682-7100

Email: ghuff@karrtuttle.com

Email: sdrobinson@karrtuttle.com
Attorneys for Petitioner Save NE Tacoma

Paul W. Moomaw

Christopher Brain

Tousley Brain Stephens PLLC

1700 7th Avenue, Suite 2200

Seattle, WA 98101

Telephone: (206) 682-5600

Facsimile: (206) 682-2992

Email: pmoomaw(@tousley.com

Attorney for Petitioner North Shore Golf Associates, Inc.

Jay P. Derr

Dale N. Johnson

Duncan M. Greene

GordonDerr LLP

2025 First Avenue, Suite 500
Seattle, WA 98121-3140
Telephone: (206) 382-9540
Facsimile: (206) 626-0675

Email: jderr@gordonderr.com
Email; djohnson@gordonderr.com
Attorneys for Respondent City of Tacoma

SUPPLEMENTAL CERTIFICATE OF SERVICE - 1
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APPENDIX I

TMC 13.06.650

(1) That the change of zoning classification is
generally consistent with the applicable land use
intensity designation of the property, policies and
other pertinent provisions of the comprehensive
plan.

(2) That substantial changes in condition have
occurred affecting the use and development of the
property that would indicate the requested change of
zoning is appropriate. If it is established that the
rezone is required to directly implement an express
provision or recommendation set forth in the
comprehensive plan, it is unnecessary to
demonstrate changed conditions supporting the
requested rezone.

(3) That the change of the zoning classification is
consistent with the district establishment statement
for the zoning classification being requested.

(4) That the change of the zoning classification will
not result in a substantial change to an area-wide
rezone action taken by the City Council in the two
years preceding the filing of the rezone application.
Any application for rezone that was pending and for
which the Hearing Examiner’s hearing was held
prior to the adoption date of an area-wide rezone, is
vested as of the date the application was filed and is
exempt from meeting this criteria.

(5) That the change of zoning classification bears a
substantial relationship to the public health, safety,
morals, or general welfare.
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The Honorable Russell W. Hartman

FEB 042

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR COUNTY OF PIERCE

THE CITY OF TACOMA, a Washington

municipal corporation, )
Plaintiff,

and

)
)
)
)
3
JOHNNIE E. LOVELACE, an individual;)
LOIS S. COOPER, an individual; and ?AMES)
V. LYONS and RENEE D. LYONS a marital )

)

)

)

)

)

a)

uommumty
Intervenor Plaintiffs,

N

INVESTORS. LLC,
liability company )

NORTHSHORE
Washington  limited
NORTH SHORE GOLF ASSOCIATES,)
INC., a Washington corporation. and )
HERITAGE SAVINGS BANK. a Washington )
Corporation )
)

Defendants. )

(]

({8
L

No. 08-2-04025-4

ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT AND DEFENDANTS’
JOINT MOTION FOR SUMMARY
JUDGMENT

[PROPOSED]

THIS MATTER came before the Court on Plaintiff City of Tacoma’s Motion for

Partial Summary Judgment and Defendants North Shore Golf Associates. Inc. (*NSGA™)

and Northshore Tnvestors. LLC's (“Investors™) reciprocal Motion for Summary Judgment

pursuant 1o CR 36.

ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT

[PROPOSED] - |

liordonllerr

""l 5 First Avenue, Saite
wattle, WA GE127-5740
L'2(:6': 382-9540

ORISINAL
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1. This Judgment affects the following described real property, commonly referred to

as the North Shore Golf Course (“Golf Course™):

Parcel A:

Parcel B of City of Tacoma Boundary Line Adjustment
Recorded September 13, 1995 under Recording Number
9509130149, Records of Pierce County Auditor.

Excepting therefrom that portion conveyed to United
Properties Linkside, Inc., by deed recorded under Recording
Number 9711210225.

Situate in the City of Tacoma, County of Pierce, State of
Washington.

Parcel B:

Lot 2, Pierce County Short Plat Number 8704240392,
according to the plat thereof recorded April 24, 1987, Records
of Pierce County Auditor.

Situate in the City of Tacoma, County of Pierce, State of

Washington.
2 Plaintiff City of Tacoma and Defendants seek the following relief:
a. For Plaintiff City of Tacoma.

@))] A judgment that:

(i) The Open Space Taxation Agreement (“OSTA™) between
Plainuff City of Tacoma and Defendant NSGA, dated
September 21. 1981, created a non-possessory property
interest for Tacoma in the North Shore Goll Course
property:

(i) The restrictions upon the Golf Course in the OSTA remain
binding and enforceable by Tacoma unless and until
Tacoma approves a different use of the property;

(i) The OSTA cannot be unilaterally terminated by NSGA or
its SUCCEssOrs or assigns:

(1v) The R-2 Planned Residential District (R-2 PRD) rezone of
the Golf Course and surrounding property was conditioned
upon maintenance of the Golf Course as open space:

GordonDerr.
ORDER GRANTING IN PART AND DENYING [N PART 23025 Fust Avenge, Suite 500
PLAINTIFF’S PARTIAL MOTION FOR SUMMARY JUDGMENT Seatte, WA 38121-3140

(2006} 382-3540

[PROPOSED] - 2




(2)

(3)

(v)  The North Shore Concomitant Zoning Agreement (CZA)
dated November 6, 1981, implemented the legislative
rezone decision and remains binding even if not signed by
the Golf Course owners; and

(vi) The provision in the CZA that requires development
consistent with the approved site plan is sufficient to impose
the golf course use restriction.

Dismissal of Defendant NSGA’s counterclaim for Inverse
Condemnation.

Reserving for trial the issue of whether Defendants are estopped to
deny that they and the Golf course are bound by the CZA and the
issue of whether Plaintiff City of Tacoma is entitled to quiet title in
an interest in real property in the Golf Course.

b. For Defendants NSGA and Investors, a judgment that:

(1)

(4)

(3)

-

December 19, 2008.

The 1979 Agreement Concerning North Shore Golf Course has
expired by its terms and does not restrict the Golf Course to open
space use in perpetuity;

The 1978 Real Estate Contract between NSGA and Tacoma Land
Company, Inc., has cxpired by its own terms and does not restrict
the Golf Course to open space use in perpetuity;

The OSTA does not constitute a property interest in the Golf
Course: it 1s a revocable agreement that does not restrict the Golf
Course 1o open space in perpetuity;

The CZA does not constitute 2 property interest in the Golf Course:
it 1s a zoning enactment that does not restrict the Golf Course to
open space use in perpetuity: and

Dismissal with prejudice of all of Intervenor-Plaintiffs” claims,
which request and relief shall be addressed by separate order.

3. The Court heard the oral argument of counsel for the parties at hearing on

The Court considered the pleadings and files that comprise the

record in this action. The Court also considered the tollowing documents and evidence.

ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT

[PROPOSED) - 3
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which were brought to the Court’s attention before the order on summary judgment was

entered:

a. Plaintiff City of Tacoma’s Motion for Partial Summary Judgment;

b. Defendants North Shore Golf Associates, Inc. and Northshore Investors,
LLC’s Joint Motion for Summary Judgment;

e Declaration of Dale Johnson in support of Plaintiff City of Tacoma’s
Motion for Partial Summary Judgment and the attachments thereto;

d. Declaration of Caroline Haynes-Castro in support of Plaintiff City of
Tacoma’s Motion for Partial Summary Judgment and the attachments
thereto;

e. Declaration of Leonard J. Webster in support of Plaintiff City of Tacoma’s
Motion for Partial Summary Judgment and the attachments thereto;

f. Declaration of Jay P. Derr in support of Plaintiff City of Tacoma’s Motion
for Partial Summary Judgment and the attachments thereto;

g. Declaration of Jodi Marshall in support of Plaintiff City of Tacoma’s
Motion for Partial Summary Judgment and the attachments thereto;

h. Declaration of Richard Settle in support of Plaintiff City of Tacoma’s
Motion for Partial Summary Judgment and the attachments thereto;

i. Declaration of Aaron M. Laing in support of Defendants” Joint Motion for
Summary Judgment and attachments thereto;

] Declaration of James Bourne in support of Defendants’™ Joint Motion for
Summary Judgment and attachments thereto;

k. Declaration of Dennis Hanberg in support of Defendants™ Joint Motion for
Summary Judgment and attachments thereto;

I Plaintiff City of Tacoma’s Response to Defendants™ Joint Motion for
Summary Judgment;

m. Declaration of Dale Johnson in support of Plaintiff City of Tacoma’s
Response to Defendants™ Joint Motion for Summary Judgment and
attachments thereto:

n. Declaration of Caroline Haynes-Castro in support of Plaintiff City of
Tacoma’s Response to Defendants” Joint Motion for Summary Judgment
and attachments thereto:

. o | GordonDerr,
ORDER GRANTING IN PART AND DENYING IN PART 2025 Fiest Avenue, Suite 500
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT siatde; WA 10 121:5150

[PROPOSED] - 4

(206; 382-9540
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0. Defendants’ Response to Plaintiff City of Tacoma’s Motion for Partial
Summary Judgment;

p- Declaration of Paul W. Moomaw in support of Defendants’ Response to
Plaintiff City of Tacoma’s Motion for Partial Summary Judgment and
attachments thereto;

q. Plaintiff City of Tacoma’s Reply to Defendants’ Response to Plaintiff City
of Tacoma’s Motion for Partial Summary Judgment;

T, Defendants’ Reply to Plaintiff City of Tacoma’s Response to Defendants’
Joint Motion for Summary Judgment,

s. Supplemental Declaration of Aaron M. Laing in Support of Defendants’
Reply to Plaintiff City of Tacoma’s Response to Defendants’ Joint Motion
for Summary Judgment and attachments thereto,

t: Supplemental Declaration of James Bourne in Support of Defendants®
Reply to Plaintiff City of Tacoma’s Response to Defendants’ Joint Motion
for Summary Judgment and attachments thereto;

u. Notice of Errata Pertaining to Plaintiff City of Tacoma’s Motion for Partial
Summary Judgment; and

V. Intervenor Plaintiff’s Joinder in City of Tacoma's Motion for Partial
Summary Judgment.

4. Based upon the argument of counsel, the evidence presented and the pleadings and
files that comprise the record in this matter, the Court finds:

a. The undisputed factual record establishes that:

(N This lawsuit pertains to a Planned Residential Development
(“PRD™) located in Tacoma, Washington, commonly referred 1o as
North Shore Country Club Estates (“Country Club Estates™).

(2) Prior to 1978, all property now included in the Country Club
I:states PRD. including the Golf Course. was owned by the Tacoma
Land Company (“TLC™). The zoning classification for the property
was R-2. One-Family Dwelling District. until a re-zone of the
property to R-2 PRD in 1981.

(3) In 1978, NSGA was operating a golf course on land that it leased
from TLC, On November 20. 1978, TLC and NSGA entered into a
Real Estate Contract in which NSGA agreed to purchase the Golf
Course from TLC. However. at the time. Nu-West Pacific. Inc.
("Nu-West™) and 1ts partner Brownfield and Associates. Inc.

onDerr.

T henpe Suite SO0

ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT searile WA 981212140
[PROPOSED] - § (206) 36298
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(5)

(6)

ORDER GRANTING IN PART AND DENYING IN PART Z025 First Avenus, Suita 300
PLAINTIFF’S PARTIAL MOTION FOR SUMMARY JUDGMENT Seatle. WA 981215140

[PROPOSED] - 6

(“Brownfield™), acting through a joint venture North Shore
Associates (“NSA™), already held option purchase rights to
purchase the Golf Course and adjacent property from TLC.
Accordingly, NSGA and TLC were not able to carry out the
contract for sale of the Golf Course to NSGA without the consent
of Brownfield and Nu-West.

On May 10, 1979, Defendant NSGA entered into an Agreement
Conceming North Shore Golf Course dated May 10, 1979, (“1979
Agreement”), with  Nu-west and Brownfield.  This 1979
Agreement required NSGA to (1) subject the Golf Course to the
master planning process; (2) restrict the use of the Golf Course for
such period as required by the City of Tacoma for density and open
space requirements; and (3) execute all documents so that Nu-West
may use the property for density and open space and other
requirements as though it were owned by Nu-West. In return,
NSGA obtained the option purchase rights to purchase the Golf
Course from TLC. Upon satisfaction of its obligations under the
1979 Agreement, the Agreement was to expire and only the
restrictions on the Golf Course imposed by the City of Tacoma
under the master planning and development process were to remain.

On June 21, 1979, North Shore Associates, as applicant, and Nu-
West and NSGA as owners. submitted to Tacoma an application for
reclassification of the Country Club Estatés property, including the
Golf Course, from R-2 to R-2 PRD. This application included a
master plan that offered the golf course for designation as open
space as part of this PRD planning process. In addition to being
involved as an owner in the application for the PRD
reclassification. NSGA submitted a separate application to Tacoma
for establishment of Open Space Current Use Classification for the
Golf Course pursuant to RCW Ch. 84.34. On February 10. 1981,
the PRD and open space classification applications were considered
by the Hearing Examiner at a single combined hearing. [Evidence
considered by the Hearing Examiner included the 1979 Agreement.
The Hearing Examiner recommended that the Golf Course should
be designated as open space as a condition of the PRD approval,
The Cnty Counct! PRD decision included the same condition,

On September 21. 1981, NSGA and duly authorized representatives
of Tacoma executed the OSTA. The OSTA unambiguously
provides that “[t]he usc of [the Golf Course] shall be restricted
solely to golf course and open space use. No use of such land other
than as specifically provided hereunder shall be authorized or
allowed without the express consent of Tacoma™ The OSTA
further provides that the “agreement shall be effective commencing
on the date the legislative body receives the signed agreement from
the Owner and shall remain in effect until such time as nullified by
Tacoma.”

GordonDerr.

£06} 382-954C
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(7) On November 3, 1981, the Tacoma City Council adopted Rezone
Ordinance No. 22364, which incorporated the conditions
recommended by the Hearing Examiner. This Rezone Ordinance
resulted in PRD-2 Zoning of the Golf Course and surrounding
property. The legal description in this Rezone Ordinance includes
the Golf Course within the boundaries of the PRD zoning.

(8) On November 6, 1981, Nu-West and duly authorized
representatives of Tacoma executed the CZA. The CZA applies to
certain described property, including the Golf Course. The CZA
condition 2(tt) provides that “[tlo ensure the integrated
development of the site, the total development shall be constructed
and thereafter maintained in a united manner. Such unified
development and maintenance shall be in accordance with this
agreement and the approved Site Plan, irrespective of the sale or
division of ownership of the site.” The legal description of the
property covered by the CZA includes the Golf Course. The master
plan and site plans pertaining to the R-2 Planned Residential
Development show the Golf Course as a golf course.

(9)  NSGA and Investors have submitted applications to Tacoma for
approval of permits to redevelop the Golf Course from golf course
and open space use to residential use with 860 residential units.
The land use process pertaining to those applications is not yet
complete.

The restrictions to open space and golf course use placed upon the Golf
Course in the OSTA and CZA subject the Golf Course to an open space
Jand use designation. Defendants may seek the City of Tacoma’s consent
to alter or nullify the land use designation set forth in the OSTA and CZA
to redevelop the Golf Course. NSGA and Investors are in no different
position than any other property owner within the PRD with respect to
requesting to change the land use designation of and to re-develop real
property within the Country Club Estates PRD. The City of Tacoma's
processing of and decision in response to such a request is subject to the
provisions of the Citv's PRD regulations as well as general land use laws.
including the rules of inverse condemnation.  The City must process
NSGA's and Investors” pending land use application as though it would an
application from any other property owner within the Country Club Estates
PRD, that is, consisient with the provisions which are set forth in the
planned residential development ordinance.

[he open space land designations regarding the Golf Course contained in
the OSTA and CZA do not constitute a taking under cither the state or
federal constitutions because Nu-West and NSGA jointly offered the Golf
Course property as open space necessary o obtain PRD approval of the
Golf Course and surrounding property.

o _ GordonDerr.
ORDER GRANTING IN PART AND DENYING IN PAR 3025 Furet Averue, Suite 500
PLAINTIFE'S PARTIAL MOTION FOR SUMMARY JUDGMENT Seattle, WA $5121 314G

(206) 3829540




d. Defendants’ takings claim arising out of the 1981 PRD zoning decision is
barred by the statue of limitations, pursuant to Orion Corporation v. State,
109 Wn.2d 621, 747 P.2d 1062 (1987).

e. To the extent necessary, the OSTA satisfies all elements of the
requirements for a deed set forth in RCW 64.04.020.

f. The CZA applies to the Golf Course, notwithstanding that Defendant
NSGA did not sign the document. NSGA and Nu-West were joint
applicants for the PRD re-zone. NSGA promised to be bound by the
master planning process in the 1979 Agreement, which provided that Nu-
West may subject the Golf Course property to the master planning process
as though it were owned by Nu-West. It is undisputed that the 1979
Agreement was presented by the parties and considered during the PRD
approval process. Accordingly, the OSTA, CZA, and 1979 Agreement
establish a legal relationship that binds the Golf Course to the land use
designation set forth in the CZA.

g The Defendants do not have the right to unilaterally terminate the OSTA.
The express language of the OSTA provides that the use of the Golf Course
shall be restricted solely to golf course and open space use unless and until
the City of Tacoma consents otherwise. Inclusion of this restriction, which
resulted from the land use process, in the OSTA does not violate RCW Ch.
84.34 ef seq.

h. The open space land use designation on the Golf Course property set forth
in the OSTA and CZA does not constitute a property interest heid by the
City of Tacoma in the Golf Course property.

Based upon the above findings. it is hereby ORDERED, ADJUDGED and
DECREED that:
1. Plaintiff City of Tacoma’s Partial Motion for Summary Judgment is GRANTED,
in part, as set forth below.

2 Judgment shall be entered in favor of Plaintiff City of Tacoma as follows:
a. The golf course/open space land use designation in the OSTA remains
binding and enforceable by the City of Tacoma. unless and until the City of
Tacoma approves a different use of the North Shore Golt Course property
through the applicable land use application process:

b. I'he OSTA cannot be unilaterally terminated by North Shore Golf
Associates. Incorporated. or its successors or assigns:

GordonDerr.

ORDER GRANTING IN PART AND DENYING IN PART 2625 Firs Avanus, Suite 500
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& The R-2 Planned Residential District (R-2 PRD) rezone of the North Shore
Golf Course and surrounding property was conditioned upon maintenance
of the Golf Course as open space. The PRD master plan land use
designation for the Golf Course is open space;

d. The North Shore Concomitant Zoning Agreement (Recording No.
8111120139) (CZA) implemented the City of Tacoma legislative rezone
decision and remains binding on North Shore Golf Associates, its
successors and assigns;

& CZA condition 2(tt) requires development consistent with the approved site
plan and designates the Golf Course as open space;

f. The open space and golf course use restrictions placed upon the Golf
Course in the OSTA and CZA constitute land use designations.

g. Defendants may request that the City of Tacoma amend, nullify or alter the
land use designations set forth in the OSTA and CZA through the land use
process. NSGA and Investors are in no different position than any other
property owner within the PRD with respect to requesting to change the
land use designation of and to re-develop real property within the Country
Club Estates PRD. The City of Tacoma’s processing of and decision in
response to such a request is subject to the provisions of the City’s PRD
regulations as well as general land use laws, including the rules of inverse
condemnation. The City must process NSGA's and Investors’ pending
land use application as though it would an application from any other
property owner within the Country Club Estates PRD, that is, consistent
with the provisions which are set forth in the planned residential
development ordinance.

3 Defendants™ Joint Motion for Summary Judgment is GRANTED, as set forth
above, (o the extent that the jegal relationship between the City of acoma and NSGA
created by the OSTA and CZA is not a real property interest; it is an open space land use
designation on the Golf Course.  Defendants™ Joint Motion for Summary Judgment is
DENIED in all other respects not inconsistent with the remainder of this Order and the
separate order regarding Defendants™ request for dismissal with prejudice of all of
Intervenor-Plaimtiffs”™ claims.

GordonDetr.
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4. Defendant NSGA’s counterclaim for inverse condemnation based upon the
conditions imposed upon the Golf Course in 1981, as set forth in the OSTA and CZA, is
barred by the statute of limitations and is dismissed with prejudice.

5 Defendant NSGA’s counterclaim for inverse condemnation arising out of the
pending land use application is not ripe and is dismissed without prejudice.

6. Having determined that the City of Tacoma does not have a property interest in the
Golf Course property, Plaintiff’s claim to quiet title is dismissed with prejudice. Plaintiff
City of Tacoma will file a Release of Lis Pendens within ten calendar days of entry of this
order.

A Having determined that the CZA is binding on the Golf Course owners, their
successors and assigns and upon the Golf Course property, it is unnecessary to proceed
with trial pertaining to Plaintiff City of Tacoma’s estoppel claims. Those estoppel claims
are, therefore, dismissed without prejudice.

e +—ML-, o
DONE IN OPEN COURT this~>  day of-laﬂuaw-QOO‘)

RUSSELL W. HARTMAN
JUDGE RUSSELL W. HARTMAN

I__iprdonﬂerr

Frrst Avenue, Sute 500
WA ‘:’P'I M340

ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT
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Presented by:

GORDONDERR LLP

By: lﬁe— . Z[—E@ Tervev] 200
Jay P. Derr, WSBA #12620
Dale N. Johnson, WSBA #26629
Attorneys for City of Tacoma

Approved as to form; notice of presentation waived:

Tor@y‘ BRAIN STEPHENS PLLC
|

By: N e~
Christopher I. Brain, WSBA #5054
«Paul W. Moomaw, WSBA #32728
Attorneys for Plaintiff North Shore Golf Associates, Inc.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:
Aaron M. Laing, WSBA #34453
Matthew Turetsky, WSBA #23611
Attorneys for Plaintiff Northshore Investors, LLC

KARR TUTTLE CAMPBELL, PSC

By:

Gary D. Huff, WSBA #6185
Attorneys for Intervenor-Plaintiffs

V ANDEBERG, JOHNSON & GANDARA, LLP

Mark A. Hood. WSBA #20152
Attorney for Plaintiff Heritage Bank

ORDER GRANTING PLAINTIFF'S PARTIAL MOTION FOR
SUMMARY JUDGMENT [PROPOSED] - 1|
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Presented by:

GORDONDERR LD

3% :
Jay P Derr. WSBA 112620
Dale N. Johnson. WSBA /26629
Attorneys for City of Tacoma

Approved as (o form: notice of presentation waived:
TOUSLEY BRAIN STEPHENS PLLC

By:

Christopher 1. Brain, WSBA #5054
Paul W, Moomaw. WSBA /{32728
Attorneys for Plaintifl North Shore Golf” Associates. Inc.

S('li\\'.r\lWP_(-_
iy / .__

Aaron M. Laing. WERA #3444
Matthew Turetsky, WSBA #2301
Vuornevs for Plaimif1 Northshore [nvestors, LLC

RoARR e Canieiig., pPso

By
Stoveni D Robinson, WSHA 24999
Coatrs D3l WS #OERS

Vierneys Tor Intervenor-Plamuotls

VANDERERG. JOTINSON & GANDARALLLP

Py

Mark A Hood, WSBA #26137

Vtorney for Plnnin! Hernaee Bank

GordonDerr

ORDER GRANTING PLAINTIFFS PAR AL MOTION FOR
SUMMARY JUDGMEN [PROPOSED] - 1]
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Presented by:

GORDONDERR LLP

By:
Jay P. Derr, WSBA #12620
Dale N. Johnson, WSBA #26629
Attorneys for City of Tacoma

Approved as to form; notice of presentation waived:

TOUSLEY BRAIN STEPHENS PLLC

By:
Christopher 1. Brain, WSBA #5054
Paul W. Moomaw, WSBA #32728
Attorneys for Plaintiff North Shore Golf Associates, Inc.

SCHWABE, WILLIAMSON & WYATT, P.C.

By

" Aaron M. Laing, WSBA #34453
Matthew Turetsky, WSBA #23611
Attorneys for Plaintiff Northshore Investors, LLC

KARR TU CAMPBELL, PSC -

By™> (04 /.24 il S
Steven D). Robinson, WSBA #12999
Gary D. Huft, WSBA #6185
Attorneys for Intervenor- Plaimtiffs

VANDEBERG, JOHNSON & GANDARA, LLP

By:

Mark A. Hood, WSBA #20152
Attorney for Plaintiff Heritage Bank

ORDER GRANTING PLAINTIFF'S PARTIAL MOTION FOR
SUMMARY JUDGMENT [PROPOSED] - 12
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Presented by:
GORDONDERR LLP

B

y:
Jay P. Derr, WSBA #12620
Dale N. Johnson, WSBA #26629
Attorneys for City of Tacoma

Approved as to form; notice of presentation waived:
TOUSLEY BRAIN STEPHENS PLLC

By:
Christopher I. Brain, WSBA #5054
Paul W, Moomaw, WSBA #32728

Attomeys for Plaintiff North Shore Golf Associates, Inc.

SCHWABE, WILLIAMSON & WYATT, P.C.

By

" Aaron M. Laing, WSBA #34453
Matthew Turetsky, WSBA #23611
Attorneys for Plaintiff Northshore Investors, LLC

KARR TUTTLE CAMPBELL, PSC

By:
Steven D. Robinson, WSBA #12999
Gary D. Huff, WSBA #6185
Attorneys for Intervenor-Plaintiffs

VANDEBERG, JOHNSON & GANDARA, LLF
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Mark A. Hood, WSBA #20152
Attorney for Plaintiff Heritage Bank
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RECEIVEL
N3 MAR -2 AMII: 1L

TOUSLEY BRAIM
STEPHENS PLLC

The Honorable Russell W. Hartman

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR PIERCE COUNTY
THE CITY OF TACOMA,
NO. 08-2-04025-4
Plaintiff,
[PROPOSED] ORDER GRANTING
and DEFENDANTS NORTH SHORE GOLF
e ASSOCIATES, INC. AND

LOIS S. COOPER, an individual; and
JAMES V. LYONS and RENEE D. LYONS, | JOINT MOTION FOR SUMMARY

a marital community, JUDGMENT DISMISSAL OF
INTERVENOR-PLAINTIFFS’ CLAIMS
Intervenor-Plaintiffs, AND DENYING MOTION TO STRIKE
¥e [Clerk’s Action Required]

NORTH SHORE GOLF ASSOCIATES,
INC., a Washington corporation;
NORTHSHORE INVESTORS, LLC, a
Washington Limited Liability Company; and
HERITAGE SAVINGS BANK, a Washington
corporation,

Defendants.

THIS MATTER came before the Court on Defendants North Shore Golf Associates,
Inc. (“NSGA”)and Northshore Investors, LLC’s (“Investors™) Joint Motion for Summary
Judgment and Defendants’ Motion to Strike Declaration of John Weaver & References
Thereto. The Court heard the oral argument of counsel for the parties at hearing on December

19, 2008. The Court considered the pleadings and files that comprise the record in this action.

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE O R l G I N A L
INVESTORS, LLC’S JOINT MOTION FOR SUMMARY M

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFES’ TOUSLEY BRAIN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - 1 i it oo
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The Court also considered the following documents and evidence, which were brought to the
Court’s attention before the order on summary judgment was entered:

1. Defendants North Shore Golf Associates, Inc. and Northshore Investors, LLC’s
Joint Motion for Summary Judgment;

2 Declaration of James Bourne in Support of Defendants’ Motion for Summary
Judgment;

3. Declaration of Dennis Hanberg in Support of Defendants’ Motion for Summary
Judgment;

4. Declaration of Aaron M. Laing in Support of Defendants’ Motion for Summary

Judgment;
5. Intervenor-Plaintiffs’ Memorandum in Opposition to Defendants” Motion for
Summary Judgment;

6. Declaration of John. W. Weaver in support of Intervenor-Plaintiffs’
Memorandum in Opposition to Defendants’ Motion for Summary Judgment;

7 Declaration of Lois C. Cooper in Support of Motion to Intervene;

8. Declaration of James V. Lyons in Support of Motion to Intervene;

9. Declaration of Johnnie E. Lovelace in Support of Motion to Intervene;

10.  Defendants’ Reply in Support of Motion for Summary Judgment;

11.  Defendants’ Motion to Strike Declaration of John Weaver & References
Thereto;

12.  Defendants’ Motion for Leave to Shorten Time for Hearing Motion to Strike
Declaration;

13.  Supplemental Declaration of Aaron M. Laing in Support of Defendants’ Reply
to Plaintiff City of Tacoma’s Response to Defendants’ Joint Motion for Summary Judgment
and attachments thereto;

14,  Supplemental Declaration of James Bourne;

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC’S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ ToUSLEY BRAIN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - 2 7 Soat, Washington 98101
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15.  Order Granting Plaintiff’s Motion for Partial Summary Judgment and Denying
Defendants” Motion for Summary Judgment; and

16.  The Court records, pleadings, and files herein.

Based on the foregoing, and the Court having been fully advised in these matters, the
Court FINDS AND CONCLUDES AS FOLLOWS:

1. There are no material facts that need to be adjudicated, and the rights of the
parties can be declared as a matter of law based on the record before the Court.

2 The Court orally granted Defendants’ Motion for Leave to Shorten Time for
Hearing Motion to Strike Declaration on December 19, 2008.

3. Paragraphs 9 through 12 of the Declaration of John Weaver contain legal
conclusions. To the extent that the testimony in these paragraphs could be considered under
the Rules of Evidence, the Court gives no weight to the opinion evidence in paragraphs 9-12 of
the Declaration of John Weaver because Professor Weaver did not review the Agreement
Concerning North Shore Golf Course between North Shore Golf Associates, Inc. and Nu-West
Pacific, Inc. dated May 10, 1979 (1979 Agreement”), which is a central part of the legal
relationships that were created and the subject of Professor Weaver’s covenant analysis.

4, The 1979 Agreement did not create any third-party beneficiary rights on the
part of any third-parties, including, specifically, Intervenor-Plaintiffs.

o The Open Space Taxation Agreement between North Shore Golf Associates,
Inc. and the City of Tacoma, dated September 21, 1981 (“OSTA”), did not create any third- - |
party beneficiary rights on the part of any third-parties, including, specifically, Intervenor-
Plaintiffs.

6. The North Shore Concomitant Zoning Agreement between Nu-West, Inc. and
the City of Tacoma, dated November 6, 1981 (“CZA”), did not create any third-party

beneficiary rights on the part of any third-parties, including, specifically, Intervenor-Plaintiffs.

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC’S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ TOUSLEY BRAIN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - 3 . Vi e P

4639/001/224085.2 TEL. 206.682.5600 » FAX 208.682.2992




e R . T~ A L . B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

7. As set forth in the Court’s Order Granting Plaintiff’s Motion for Partial
Summary Judgment and Denying Defendants’ Motion for Summary Judgment, the restrictions
to open space and golf course use placed upon the Golf Course in the OSTA and CZA subject
the Golf Course to an open space land use designation, not a property interest on the part of the
City of Tacoma. The legal relationship between the City of Tacoma and NSGA arising from
the OSTA and CZA is a land use designation. NSGA and Intervenors may seek the City of
Tacoma’s consent to alter or nullify the land use designation set forth in the OSTA and CZA to
redevelop the Golf Course. NSGA and Investors are in no different position than any other
property owner within the PRD with respect to requesting to change the land use designatidn
of and to re-develop real property within the Country Club Estates PRD.

8. The land use designation set forth in the OSTA and CZA does not constitute,
create or result in a common plan of development, or any other right or restriction, enforceable
by Intervenor-Plaintiffs or any other private third-parties as an equitable servitude, restrictive
covenant, property interest or otherwise.

9. None of the plats which were approved within the Country Club Estates PRD
contains any dedication of open space or other use restrictions that affect the Golf Course
property owned by North Shore Golf Associates, Inc. that is the subject of this action.

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS:

i Defendants’ Motion to Strike Declaration of John Weaver & References
Thereto is DENIED. However, because Professor Weaver did not review the 1979 Agreement |
in reaching his conclusions, paragraphs 9 through 12 of the Weaver Declaration and all
references thereto are given no weight by the Court.

2 Defendants North Shore Golf Associates, Inc. and Northshore Investors, LLC’s
Joint Motion for Summary Judgment against Intervenor-Plaintiffs is GRANTED. All of

Intervenor-Plaintiffs’ claims in this matter are hereby dismissed with prejudice.

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC’S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ TOUSLEY BRAIN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - 4 b ety

4639/001/224085.2 TEL. 206.682.5500 « FAX 206.682.2992




W o0 1 s W M

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

DATED this_3= __day of February, 2009.
] /e

HONORABLE RUSSELL W. HARTMAN

Presented by:
USLEY BRAIN STEPHENS PLLC

N

By:
Christopher I. Brain, WSBA #5054
Paul W. Moomaw, WSBA #32728

Attorneys for Defendant North Shore Golf

Associates, Inc.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:
Aaron M. Laing, WSBA #34453
Attorneys for Defendant Northshore
Investors, LLC

Copy Received; Approved as to Form; Notice of Presentation Waived By:
KARR TUTTLE CAMPBELL

By:

Steven D. Robinson, WSBA #12999
Attorneys for Intervenor-Plaintiffs

GORDONDERR LLP

By:
Dale N. Johnson, WSBA #26629
Attorneys for Plaintiff City of Tacoma

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC’S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ TOUSLEY BRAWN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - § T Goann, viuaungton 08107
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DATED this day of February, 2009.

HONORABLE RUSSELL W. HARTMAN
Presented by:

TOUSLEY BRAIN STEPHENS PLLC

By:
Christopher 1. Brain, WSBA #5054

Paul W, Moomaw, WSBA #32728
Attorneys for Defendant North Shore Golf
Associates, Inc.

Aaron M.
Attorneys for Defe
Investors, LLC

Copy Received; Approved as to Form; Notice of Presentation Waived By:

KARR TUTTLE CAMPBELL

By:

Steven D. Robinson, WSBA #12999
Attorneys for Intervenor-Plaintiffs

GORDONDERR LLP

By:
Dale N. Johnson, WSBA #26629
Attorneys for Plaintiff City of Tacoma

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ TOUSLEY BRAIN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - § i Vs e g0
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DATED this day of February, 2009.

HONORABLE RUSSELL W. HARTMAN
Presented by:

TOUSLEY BRAIN STEPHENS PLLC

By:
Christopher I. Brain, WSBA #5054

Paul W. Moomaw, WSBA #32728
Attorneys for Defendant North Shore Golf
Associates, Inc.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:
Aaron M. Laing, WSBA #34453
Attorneys for Defendant Northshore
Investors, LLC

Copy Received; Approved as to Form; Notice of Presentation Waived By:
KARR TUTTLE CAMPBELL

Steven D. Robinson, WSBA #12999
Attorneys for Intervenor-Plaintifjs

GORDONDERR LLP

By:
Dale N. Johnson, WSBA #26629
Attorneys for Plaintiff City of Tacoma

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC’S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ TOUSLEY BRAIN STEPHENS PLLC
CLAIMS AND DENYING MOTION TO STRIKE - 5 nglriiporiadrrg
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DATED this day of February, 2009.

HONORABLE RUSSELL W. HARTMAN

Presented by:

TOUSLEY BRAIN STEPHENS PLLC

By:
Christopher I. Brain, WSBA #5054

Paul W. Moomaw, WSBA #32728
Attorneys for Defendant North Shore Golf
Associates, Inc.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:
Aaron M. Laing, WSBA #34453
Attorneys for Defendant Northshore
Investors, LLC

Copy Received; Approved as to Form; Notice of Presentation Waived By:

IKARR TUTTLE CAMPBELL

By:

Steven D. Robinson, WSBA #12999
Attorneys for Intervenor-Plaintiffs

GORDONDERR LLP

By: 722 7. ZA{———’- 7 FescT
~Dale N. Johnson, WSBA #26629
Attorneys for Plaintiff City of Tacoma
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SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY

JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS’ TOUSLEY BRAIN STEPHENS PLLC
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By: =
Mark A. Hood, WSBA #20152
Attorney for Defendant Heritage Bank
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION 1I

THE CITY OF TACOMA, a Washington No. 38941-0-I1
municipal corporation,

| Respondent, UNPUBLISHED OPINION
And

JOHNNIE E. LOVELACE, an individual;
LOIS S. COOPER, an individual; and JAMES
V. LYONS and RENEE D. LYONS, a marital
community,

Appellants,
V.

NORTHSHORE INVESTORS, LLC, a
Washington limited liability = company;
NORTH SHORE GOLF ASSOCIATES, INC,,
a Washington corporation; and HERITAGE
SAVINGS BANK, a Washington corporation,

Respondents.

ARMSTRONG, J. — Johnnie Lovelace, Lois Cooper, and James and Renee Lyons
intervened in a declaratory judgment action between the City of Tacoma, North Shore Golf
Associates, Inc., and Northshore Investors, LLC. Lovelace, Cooper, and Lyons appeal (1) the

trial court’s ruling that a taxation agreement between the City and North Shore Golf Associates



No. 38941-0-11

did not convey a property interest in the North Shore Golf Course to the City, and (2) the trial
court’s order dismissing all of their claims .with prejudice. Because Lovelace, Cooper, and
Lyons do not have standing to challenge the City’s alleged property interest and the trial court
properly dismissed all of their claims on summary judgment, we affirm.

FACTS

The North Shore Golf Course is part of the North Shore Country Club Estates, a planned
residential development (PRD) in Tacoma, Washington. In 1979, North Shore Golf Associates
purchased the golf course property from Tacoma Land Company and Nu-West Pacific, Inc.
purchased the property surrounding the golf course. Nu-West and North Shore Golf Associates
agreed to use the golf course property to fulfill the open space and density requirements for the
PRD planning proéess and to restrict the golf course to open space use “for such ll:)criod as is
required by the City of Tacoma.” Clerk’s Papers (CP) at 24-25.

Nu-West and North Shore Golf -Associates submjttt;d an application to the City to
reclassify the golf course and surrounding property from R-2, a one-family dwelling district, to
R-2 PRD, a planned residential development district. The application included a master plan
offering the golf course for designation as open space. North Shore Golf Associates also
submitted a separate application to the City to classify the golf course as open space under

‘chapter 84.34 RCW.!

! Under chapter 84.34 RCW, land owners may apply to designate qualifying property as open
space land. See RCW 84.34.030. The property’s value, for tax purposes, is then assessed based
on its current use as open space, rather than its potential use, such as developing the property for
commercial or residential uses. See RCW 84.34.060; Van Buren v. Miller, 22 Wn. App. 836,
837-38, 592 P.2d 671 (1979). The purpose of this classification scheme is to “maintain,
preserve, conserve and otherwise continue in existence adequate open space lands for the
production of food, fiber and forest crops, and to assure the use and enjoyment of natural
2
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In 1981, the City and North Shore Golf Associates executed an Open Space Taxation
Agreement (Tax Agreement). The Tax Agrcemcnt provides, in relevant part, that use of the
North Shore Golf Course “shall be restricted solely to golf course and open space use,” that the
agreement “shall run with the land described herein and shall be binding upon the heirs,
successors and assigns of the parties hereto,” and that fhe agreeﬁent shall “remain in effect until
such time as nullified by the City of Tacoma.” CP at 27.

The City then adopted an ordinance rezoning the golf course and surrounding property to
R-2 PRD. Nu-West and the City executed the North Shore Concomitant Zoning Agreemenf
(Zoning Agreement), which provides that the North Shore Country Club Estates PRD must be
developed and maintained in accordance with the Zoning Agreement and the approved site plan..
The site plan designates the North Shore Golf Course as open space.

In 2007, North Shore Golf Associates and Northshore Investors applied for a permit to
redevelop the golf course for residential use, proposing to build 860 residential units on the golf
course property. The City filed an action for declaratory judgment in Pierce County Superior
Court, requesting an order declaring that the Tax Agreement and the Zoning Agreement restrict
the North Shore Goif Course to open space and golf course use, the restrictions are binding until
the City agrees to nullify them, and the land use restrictions in the agreements created a real
property interest for the City in the golf éours'e. Lovelace, Cooper, and Lyons own homes
adjacent to the golf course. "rhcy intervened in the declaratory judgment action and requested
subétantially the same relief as the City, claiming that tI;ey were intended third-party

beneficiaries of the Tax Agreement and the Zoning Agreement.

resources and scenic beauty for the economic and social well-being of the state and its citizens.”
RCW 84.34.010.
3
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" The parties filed cross-motions for summary judgment on these issues. The trial court
ruled that the land use restrictions in the Tax Ag:-recment and the Zoning Agreement created “an
open space land use designation,” not a real property interest for the City. CP at 1,965. The trial
court also ruled that the Tax Agreement “remains binding and enforceable by the City of Tacoma
unless and until the City of Tacoma approves a different use of the North Shore Golf Course
property through the applicable land us:e application process.” CP at 1,964. Finally, the trial
court ruled that Lovelace, Cooper, and Lyons are not third-party beneficiaries under the Tax
Agreement or the Zoning Agreement and dismissed all of their claims with prejudice.

ANALYSIS

Lovelace, Cooper, and Lyons first assign error to the trial court’s ruling that the Tax
Agreement did not create a real property interest for the City in the golf course. They argue that
the Tax Agreement created a restrictive running covenant, which is a nonpossessory property
interest. North Shore Golf Associates and Northshore Investors respond Ithat Lovelace, Cooper,
and Lyons do not have standing to challenge the trial court’s ruling .because.: they do not have
standing to enforce the alleged covenant. Thus, we must address whether Lovelace, Cooper, and
Lyons have standing before considering whether the Tax Agreement created a restrictive running
covenant.

I. STANDING TO ENFORCE A COVENANT

Standing is a party’s right to make a legal claim or seek judicial enforcement of a duty or
right. State v. Link, 136 Wn, App. 685, 692, 150 P.3d 610 (2007). The doctrine of standing
p;rohibits a party from asserting another’s legal right. West v. Thurston County, 144 Wn. App.

573, 578, 183 P.3d 346 (2008). The rule ensures that courts render a final judgment on an actual

4
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dispute between opposing parties that have a genuine stake in resolving the dispute. Lakewood
Racquet Club, Inc. v. Jensen, 156 Wn. App. 215, 223, 232 P.3d 1147 (2010). We review
standing issues de novo. Link, 136 Wn. App. at 692. ‘

A “restrictive covenant” is an agreement between two or more parties that limits
permissible land uses. See Hollis v. Garwall, Inc., 137 Wn.2d 683, 690, 974 P.2d 836 (1999);
RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 1.3 (2000). Enforcement between Ithe
original parties is a matter of contract law. Deep Water Brewing, LLC v. Fairway Res. Ltd., 152
Wn. App. 229, 257, 215 P.3d 990 (2009); Leighton v. Leonard, 22 Wn. App. 136, 139, 589 P.2d
279 (1978). A covenant may also be enforced by the original parties’ successors in interest if the
covenant “runs with the land.” See Deep Water Brewing, 152 Wn. App. at 257-58; Leighton, 22
Wn. App. at 139. Finally, a covenant may be enforced by third-party beneficiaries. See Deep
Water Brewing, 152 Wn. App. at 255-57; RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES §§
2.6; 8.1. A third-party beneficiary is one who is not a party to the contract but will receive a
direct benefit from the contract. See McDonald Constr. Co. v. Murray, 5 Wn. App. 68, 70, 485
P.2d 626 .(19‘?1). The original contracting parties must have intended to create a third-party
beneficiary at the time it formed the contract. .See Ramos v. Arnold, 141 Wn. App. 11, 21, 169
P.3d 482 (2007).

Here, Lovelace, Cooper, and Lyons are not original parties to the Tax Agreement
between North Shore Golf Associates and the City, successors in interest to the original parties,

or intended third-party beneficiaries.> They attempt to circumvent this procedural obstacle by

2 The trial court ruled that Lovelace, Cooper, and Lyons are not third-party beneficiaries under

any of the agreements at issue, including the Tax Agreement. Lovelace, Cooper, and Lyons do

not assign error to this conclusion and do not argue that they have standing as third-party
5
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arguing that even though they are not “conventional third-party beneficiaries,” the benefits of a
restrictive running covenant may also be enforced by “remote parties.” Reply Br. of Appellants
at 5.

It is not clear how a “remote beneficiary” differs from a third-party beneficiary. Any
beneficiary who is not a party to the original contract but nevertheless has the right to enforce the
contract is, by definition, a third-party beneficiary. See McDonald, 5 Wn. App. at 70,
RESTATEMENT (THIRD) OF PROPERTY SERVITUDES, §§ 2.6, 8.1. Furthermore, under Washington
law, that a party benefits from a contract does not confer standing to enforce the contract unless
the party is an intended third-party beneficiary. See Warner v. Design & Build Homes, Inc., 128
Wn. App. 34, 43, 114 P.3d 664 (2005) (citing Del Guzzi Constr. Co. v. Global Nw. Ltd., 105
Wn.2d 878, 886, 719 P.2d 120 (1986)) (“An incidental, indirect, or inconsequential benefit to a
third party is insufficient to demonstrate an intent to create a contract directly obligating the
promisor to perform a duty to a third party.”); McDonald, 5 Wn. App. at 70 (“An incidental
beneficiary acquires no right to recover damages for non-performance of the contract.”).

Finally, the authorities that Lovelace, Cooper, and Lyons rely on do not support their
contention that “remote beneficiaries” are an additional category of parties entitled to enforce a

covenant. See Deep Water Brewing, 152 Wn. App. at 255-61 (successor in interest enforcing a

' running covenant against an original contracting party); Save Sea Lawn Acres v. Mercer, 140

Wn. App. 411, 421-22, 166 P.3d 770 (2007) (discussing, and refusing to apply, the doctrine of

implied reciprocal servitudes); 17 WILLIAM B. STOEBUCK, WASHINGTON PRACTICE: REAL

beneficiaries. “Unchallenged conclusions of law become the law of the case.” Stare v. Moore,
73 Wn. App. 805, 811, 871 P.2d 1086 (1994).
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 ESTATE: PROPERTY LAW §3.2, at 126 (2d ed. 2004) (using the term “remote parties” to refer to
the successors in interest of an origi_nal contracting party).

Lastly, Lovelace, Cooper, and Lyons assert that they have taxpayer standing to enforce
the City’s alleged property interest in the North Shore Golf Course. Under certain
circumstances, a party may have standing to challenge governmental acts based solely on his or
her status as a taxpayer. Greater Harbor 2000 v. City of Seattle, 132 Wn.2d 267, 281, 937 P.2d
1082 (1997). Taxpayer standing is recognized “in the interest of providing a judicial forum for
citizens to contest the legality of official acts of their government.” Greater Harbor 2000, 132
Wn.2d at 281. Because Lovelace, Cooper, and Lyons seek to enforce a riéht on behalf of the
City and do not contest the legality of an official government act, taxpayer standing does not
‘apply here.

In sum, original contracting parties, their successors in interest, and intended third-party
beneficiaries have ;standing to enforce a running covenant. Lovelace, CoIOper, and Lyons do not
fit within any of those categories. That they own propérty adjacent to land allegedly burdened
by a running covenant does not confer standing to seek judicial enforcement of the covenant.
Accordingly, we hold that Lovelace, Cooper, and Lyons lack standing to challenge the trial
court’s conclusion that the Tax Agreement did not convey a real property interest to the Cit).r in .
the form of a restrictive running covenant. |

I1. DISMISSAL WITH PREJUDICE

Lovelace, Cooper, and Lyons also assign error to the trial court’s order dismissing all of

their claims with prejudice. They argue that two of their claims—that the Tax Agreement

created a running covenant, and the Tax Agreement and Zoning Agreement created a common
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plan of development—were not before the trial court on summary judgment; therefore, the trial
court erred by dismissing those claims. |

First, Lovelace, Cooper, and Lyons have not established that they have standing to
enforce the running covenant the Tax Agreement allegedly created. For this reason alone, the
trial court properly dismissed their restrictive covenant claim. Second, reviewing Lovelace’s,
Cooper’s, and Lyons’s complaint shows that all of their claims, including their running covenant
claim, were premised on their status as third-party beneficiaries. Thus, the trial court properly
dismissed all of their claims, including their restrictive covenant claim, after fuling that they are
not third-party beneficiaries.

Third, Lovelace, Cooper, a.ud Lyons did not assert a common pl@ claim in their
complaint. They first raised this argument in their motion opposing North Shore Golf
Associates’ and Northshore Investors’ motion for summary judgment. A civil complaint must
“‘apprise the defendant of ﬁle nature of the plaintiff’s claims and the legal grounds upon which
the claims rest.”” Kirby v. City of Tacoma, 124 Wn. App. 454, 469-70, 98 P.3d 827 (2004)
‘(quoting Molloy v. Bellevue, 71 Wn. App. 382, 385, 859 P.2d 613 (1993)). “‘A party who does
not plead a cause of action or theory of recovery cannot finesse the issue by later inserting the
theory into trial briefs and contending it was in the case all along.”” Kirby, 124 Wn. App. at 472
(quoting Dewey v. Tacoma Sch. Dist. No. 10, 95 Wn.-App. 18, 26, 974 P.2d 847 (1999)). If a
party wishes to amend its pleadings t6 add an additional claim or theory, CR 15 sets forth the
proper procedure for doing so. See Shanahan v. City of Chicago, 82 F.3d 776, 781 (7th Cir.
1996) (“A plaintiff may not amend his complaint through arguments in his brief in opposition to

a motion for summary judgment.”). Because the common plan claim was improperly pleaded for
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the first time in summary judgment proceedings, the trial court properly dismissed that claim.
See Nast v. Michels, 107 Wn.2d 300, 308, 730 P.2d 54 (1986) (“[A]n appellate court may sustain
a trial court on any correct ground, even though that ground was not considered by the trial
court.”).

Finally, even if Lovelace, Cooper, and Lyons had properly asserted a common plan
claim, they have not alleged facts sufficient to support the claim. Under the common plan-
doctrine, when a developer sells land with restrictions designed to implement a common plan of
development, the developer impliedly represents to the purchasers that the rest of the land
included in the plan is, or will be, similarly restricted. Courts then enforce that representation by
imposing an implied equitable servitude on the remaining land included in the developer’s plan.
See Sea Lawn Acres, 140 Wn. App. at 420-21; RESTATEMENT fTHIRﬁ) OF PROPERTY:

SERVITUDES § 2.14(2)(b) cmt. i, at 190-91 (2000). To establish a common plan of development

under Washington law, “substantially all of the property sold must be subject to the covenants

sought to be enforced.” Tindolph v. Schoenfeld Bros., Inc., 157 Wash. 605, 610, 289 P. 530
(1930). Here the trial court found: '

None of the plats which were approved within the Country Club Estates PRD
contains any dedication of open space or other use restrictions that affect the Golf
Course property owned by North Shore Golf Associates, Inc.
CP at 1,973-74. Thus, Lovelace, Cooper, and Lyons are unable to establish that “substantially all
of the property sold” in the North Shore Country Club Estates PRD was subject to a covenant
restricting the North Shore Golf Course to golf course and open space use. Tindolph, 157 Wash.

at 610.
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For these reasons, we affirm the trial court’s dismissal of all of Lovelace’s, Cooper’s, and
Lyons’s claims on summary judgment.
Affirmed.
A majority of the panel having determined that this opinion will not be printed m the
Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered.

Arm

| ong, J. “‘\/
We concur: .
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