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SAVE NE TACOMA, Johnnie E. Lovelace, Lois S. Cooper and 

James V. and Renee D. Lyons (together "SNET") by and through Gary D. 

Huff of Karr Tuttle Campbell, hereby reply to the Response Brief of 

Appellant Northshore Investors, LLC. SNET incorporates the factual 

summary contained in its Opening Brief and offers this restatement of 

facts, reply and argument. 

I. ADOPTION AND INCORPORATION BY REFERENCE 
OF THE REPLY BRIEF OF THE CITY OF TACOMA. 

SNET fully supports and adopts by reference the arguments and 

legal authority presented by the City of Tacoma in its Reply Briefherein. 

II. RESTATEMENT OF FACTS. 

The following restatement and supplementation of the factual 

history herein is necessary to fully respond to Appellant's inaccurate 

assertions. It is hoped that this restatement will allow the Court to review 

these arguments in the proper (and in an accurate) perspective. 

A. The Adoption and Repeated Re-adoption of the Plat-Based 
Open Space Approval Condition. 

The original 1981 Hearing Examiner Recommendation and 

Decision addressed three separate and distinct applications and approvals: 

1) a rezone to R-2 Planned Residential District ("PRD"); 2) site plan 

approval for Divisions 2, 3 and 4 of Country Club Estates; and 3) 

Preliminary Plat approval of Division 2A, the first of the residential 

- 1 -
#835055 vI / 35091-001 



subdivisions within the PRD.] The Tacoma City Council subsequently 

approved and adopted the Examiner's recommendation and decision, 

including specifically the preliminary plat of Division 2A? 

Appellant ignores the fact that the continued existence of the open 

space was and continues to be an approval requirement not just of the 

original 1981 rezone and site plan approval (which Appellant has applied 

to modify) but also of each and every preliminary and final plat approval 

within the PRD. For ease of reference, this discussion will be directed to 

Division 2A (later expanded to include all of Division 2\ The same 

analysis applies equally to all plats within the PRD. 

Unlike the other aspects of the original Examiner's decision, the 

plat approval condition was repeatedly reviewed by subsequent City 

Councils and was carried forward as a condition of approval of all 

subsequent plats within the North Shore PRD in 1985, 1986 and 1988.4 

Thus, each and every plat is expressly conditioned upon the on-going 

existence of the golf course/open space. Further, Note 17 of the final plat 

for Division II which was recorded in 1994 and which is referenced in the 

1 AR 476-489 (See Appendix A, page 13) 

2 See Hearing Examiner Exhibit 109 

3 Division 2 and Division II are used interchangeably in the historical documents. 

4 See Appendix F, page 6 (FOF 25) referencing Hearing Examiner Exhibits 115, 
217, and 218. 
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deed to every lot within the division, contains the following language 

which confirms the continuing application of the plat-based open space 

requirement: 

17) Prior to the issuance of any building permits, the 
concomitant zoning agreement heretofore issued in 
conjunction with (the original 1981 approvals) shall be 
modified to encompass the requirements (the original 
approvals) and an opinion of the city attorney obtained that 
the "open space taxation agreement" entered into on the 
10th day of May, 1979, by and between the City of Tacoma 
and North Shore Golf Associates, Inc., is valid and legal, is 
enforceable, executed by the proper parties, consistent with 
Condition 4.e of the Examiner's Report of March 2, 1981, 
and that the agreement complies with the requirements of 
Section 13.06.245, Tacoma City ordinances, relative to 
open space requirements. The foregoing shall be necessary 
to assure the continued availability of the golf course for 
open space density requirements in perpetuity. The 
planning department has concurred in the foregoing 
condition.5 

(Emphasis added.) 

B. Neither the Examiner Nor the Superior Court Has Ruled on 
the Applicability of RCW 58.17.215 in the Prior Proceedings 
Herein. 

RCW 58.17.215, which establishes the mandatory procedure 

imposed by state law for the amendment of existing plats, provides in 

pertinent part as follows: 

When any person is interested in the alteration of any 
subdivision or the altering of any portion thereof ... that 
person shall submit an application to request the alteration 

5 See Appendix B (Hearing Examiner Ex. 218) 
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to the legislative authority of the city, town, or county 
where the subdivision is located. The application shall 
contain the signatures of the majority of those persons 
having an ownership interest of lots, tracts, parcels, sites, or 
divisions in the subject subdivision or portion to be altered. 
If the subdivision is subject to restrictive covenants which 
were filed at the time of the approval of the subdivision, 
and the application for alteration would result in the 
violation of a covenant, the application shall contain an 
agreement signed by all parties subject to the covenants 
providing that the parties agree to terminate or alter the 
relevant covenants to accomplish the purpose of the 
alteration of the subdivision or portion thereof. 

Appellant repeatedly contends throughout its Response6 that SNET 

has litigated this argument in prior proceedings, has lost that legal 

argument in each instance, and is therefore precluded from raising this 

argument in this appeal.7 Appellant, however, previously acknowledged 

before the Superior Court in its LUPA appeal that SNET was in fact not a 

party to the Declaratory Judgment Action.s 

Appellant has also previously acknowledged that "the specific 

issue of compliance with RCW 58.17.215 was not raised or litigated in the 

Declaratory Judgment Action.,,9 In fact, neither the pleadings nor Judge 

Hartman's order addresses or even mentions this statute. 

6 
See Appellant's Response at pages 20, 28, 30, 32. 

7 . 
See Appellant' Response at page 29. 

8 See Appellant' LUPA Response at page 3l. 

9 Id at page 29, line 22 and page 14, line 12 . 
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The following summarizes the role of this statute, if any, in each of 

the prior proceedings herein. 

1. The Examiner's 2007 Hearing Regarding the 
Completeness of Appellant's Application (the 
"Completeness Hearing"). 

At the Completeness Hearing, SNET sought to conVInce the 

Examiner to consider RCW 58.17.215 in determining whether Appellant's 

application was complete under Tacoma's land use regulations. SNET 

argued that the application was incomplete in part due to NSII Appellant's 

failure to comply with above statute. The Examiner limited his ruling 

regarding the completeness of the application to the submittal items listed 

in Tacoma 's land use code. The Examiner confirmed in his Order on 

Motion for Clarification, conveniently ignored by Appellant, that he had 

not ruled on the applicability of RCW 58. J 7.2 J 5 to the application. 10 

2. The Superior Court Declaratory Judgment Action. 

Intervenors John Lovelace, Lois Cooper and Jim and Renee Lyons 

intervened in City's declaratory judgment action regarding ongoing 

validity of Open Space Taxation Agreement ("OST A") and Concomitant 

Zoning agreement ("CZA"). SNET sought court approval to intervene but 

its motion was denied. 

IOSee Appendix D (Hearing Examiner Exhibit 227). 
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All pleadings, arguments, briefing and the decision of Judge 

Hartman address the OST A and CZA only in the context of the original 

1981 rezone and site plan approval conditions. The complaint is specific 

regarding these limited issues. At no point in these proceedings did any 

party address or in any way mention the more complicated and ongoing 

role that the plat-based open space condition still plays. All attention was 

focused solely on the question of the interpretation and on-going validity 

of the OST A and CZA as they pertain to Appellant's two pending 

applications-the requested changes to the rezone and site plan approval 

conditions. The remaining plat-based open space condition was not before 

the court. Appellant has acknowledged as much. II An application to 

remove the plat-based open space restriction has never been made. 

RCW 58.17.215 was never plead, never argued and never even 

mentioned in this proceeding. The fact that the original plat-based 

approval condition was later re-adopted on numerous occasions by the 

City Council and was incorporated on the face of the final recorded plat 

further gives this condition a wholly separate and independent life. 12 The 

import ofRCW 58.17.215 and its application to these wholly distinct facts 

has simply never been litigated. 

"See Appellant's LUPA Response Brief at page 29, line 22 and page 14, line 12. 
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SNET does not dispute that in the applicable portion of his ruling, 

Judge Hartman held OST A, CZA granted neither the individual 

intervenors nor the City any third party beneficiary rights in the OSTA and 

CZA. Nor does SNET dispute the fact that Judge Hartman ruled that 

neither the OST A nor CZA, in the context of the original rezone and site 

plan approvals, created any kind of property interest by others in the golf 

course. However, it is beyond dispute that Judge Hartman neither 

addressed nor ruled regarding either the plat-based open space condition 

or the application of RCW 58.17.215. Those matters were simply not 

before him. 

Judge Hartman dismissed the claims of the individual Intervenors 

in this matter. 13 "This matter" pertained strictly to the continuing validity 

and ongoing enforceability of the OST A and CZA. "This matter" neither 

included nor addressed: 1) the open space condition in the approval of 

each of the plats; 2) the language on the face of the Final Plat of Division 

II; and 3) the applicability and requirements ofRCW 58.17.215. 

12 See Appendix F, page 6 (FOF No. 25) referencing Hearing Examiner Exhibits 
115,217, and 218. 

13 See Appendix E (Order on NSI's Motion for Summary Judgment) page 4, line 25 . 
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3. The Superior Court LUPA Proceedings. 

In the LUP A proceedings below, the Superior Court affinned the 

City's actions in all respects. Thus, the court did not address the 

applicability ofRCW 58.17.215. 

C. Private Yards as Open Space. 

Tacoma's PRO regulations require the following: 

Usable open space. A minimum of one-third of that area of 
the site not covered by buildings or dedicated street right­
of-way shall be developed and maintained as usable 
landscaped recreation areas. All open space shall be 
maintained free of litter and of conditions constituting a 
potential public nuisance. 14 

As recognized by the Examiner, Appellant's entire development 

concept is dependent on the notion that the private yards of the PRO's 

residents qualify as "open space" and therefore cause the above 

requirement to be satisfied. 15 If private yards do not constitute "open 

space," then regardless of all other matters, Appellant's proposal cannot 

be approved. 

Chapter 13.06.140 of the Tacoma Municipal Code contains the 

following provisions which may be of assistance in the Court's 

interpretation of the definition of open space: 

14 TMC 13 .06.140(F)(6) 

IS See Appendix F at page 13 (FOF 63) 
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1. TMC 13.06.140A. Intent. The PRD Planned Residential 
Development District is intended to: ... promote a more 
desirable living environment than would be possible 
through the strict regulations of conventional zoning 
districts; encourage developers to use a more creative 
approach in land development; . . . conserve natural 
features; and facilitate more desirable, aesthetic, and 
efficient use of open space. 

(Emphasis added.) 

2. TMC 13.06. 140B. Procedures . 

. . . The findings of the Hearing Examiner ... shall be concerned with, 
but not limited to, the following: 

c. adequacy of landscaping, recreation facilities, 
screening, yard setbacks, open spaces, or other 
development characteristics necessary to 
provide a sound and healthful living 
environment and mitigate the impact of the 
development upon neighboring properties and 
the community. 

d. The compliance of the site development plan 
with any conditions to development stipulated 
by the City Council at the time of the 
establishment of the PRD District. 

3. TMC 13.06.140(F)(5). Site coverage. Buildings and 
structures shall not occupy more than one-third of the gross 
area of the PRD District. 

III. LEGAL ARGUMENT. 

A. Private Yards Do Not Meet the PRD Definition of Open Space. 

The parties are in agreement that the language of the provisions of 

the Tacoma Municipal Code must be read in a manner which gives 
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meaning to each of the terms and does not render any such provision 

superfluous. 

A full reading of TMC 13.06.140(F)(6) is helpful in ascertaining 

the intent of the these code provisions: 

Usable open space. A minimum of one-third of that area of 
the site not covered by buildings or dedicated street right­
of-way shall be developed and maintained as usable 
landscaped recreation areas. All open space shall be 
maintained free of litter and of conditions constituting a 
potential public nuisance. 

(Emphasis added.) 

The requirement that the open space be kept free of litter only 

makes sense if private yards are excluded. It is highly unlikely that the 

drafters of this provision intended to utilize a minimum PRD open space 

requirement as the vehicle by which individual owners are required to 

keep their private yards free of litter. 

Further, if "private" yards were intended to be included within the 

definition of open space, then for what purpose would the drafters have 

required that a portion of such yards should be "usable?" And useable by 

whom? 

Similarly, under what authority could the City require that private 

yards must be landscaped and maintained? For what purpose would the 

City mandate the availability of recreational opportunities if such can be 
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provided solely within private yards? It is nonsensical to assume that the 

drafters intended that the City should examine and determine how much of 

each yard is usable and landscaped and measure the extent to which it 

provides recreation. This language only makes sense when "open space" is 

given its normal meaning. 

The more telling argument arises when the open space definition is 

read in the context of other PRD code requirements. The following 

provision is found immediately preceding the 113 open space requirement 

at TMC 13.06.140(F)(5)Error! Bookmark not defined.. This section 

provides as follows: 

"Site coverage. Buildings and structures shall not occupy more 
than one-third of the gross area of the PRD District." 

Thus, by definition, a full 2/3 of the land within the PRD must 

remain uncovered by buildings or structures. 

Recognizing that streets and sidewalks are not "structures" and 

may therefore constitute a portion of the required 2/3 of "uncovered" land 

within the PRD, it nonetheless stands to reason that even after deducting 

for roads and sidewalks, the remainder of this "uncovered" area will 

necessarily be greater than, and therefore at in all cases satisfy, the 113 

open space requirement. 
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Under the argument advanced by Appellant, in nearly every 

conceivable situation and regardless of the existence of any open space as 

that term is commonly understood, the 1/3 open space requirement will 

always be satisfied solely by the existence of private yards. That result is 

inconsistent with the statement of intent adopted as part of and in support 

of the PRD zoning designation: 

Intent. The PRD Planned Residential Development District 
is intended to: provide for greater flexibility in large scale 
residential developments; promote a more desirable living 
environment than would be possible through the strict 
regulations of conventional zoning districts; encourage 
developers to use a more creative approach in land 
development; provide a means for reducing the 
improvements required in development through better 
design and land planning; conserve natural features; and 
facilitate more desirable, aesthetic, and efficient use of 
open space l6. 

The Council's stated intent to facilitate a more desirable, aesthetic, 

and efficient use of open space is directly at odds with the minimalization, 

if not the total elimination, of traditional open space which flows from 

Appellant's proffered interpretation. Allowing private yards to meet open 

space requirements can (and in many cases certainly would) result in the 

total elimination of actual shared traditional open spaces. Such an outcome 

16 TMC 13.06.140A--PRD Planned Residential Development District. 
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would directly contravene the stated purpose of and intent behind the PRD 

code provisions. 

The only way to interpret and reconcile this code requirements in a 

manner in which neither is rendered superfluous is to conclude that private 

yards cannot be considered to be open spaces under the ordinance. 

B. That Appellant Has Not Attempted to Comply With the 
Mandatory Procedural and Substantive Requirements of RCW 
58.17.215 is Beyond Dispute. 

1. The Role (or Lack Thereof) of RCW 58.17.215 in Prior 
Proceedings. 

In its Response, Appellant argues that the application of RCW 

58.17.215 was already litigated before the Hearing Examiner in his 

Completeness determination. 17 Appellant ignores the fact that this hearing 

addressed the extent to which its applications complied with the 

requirements of Tacoma's municipal code. Appellant further ignores the 

more compelling fact that the Examinerl8 expressly stated that he was not 

ruling on the applicability ofRCW 58.17.215. 19 For Appellant to argue 

otherwise is quite troublesome. No arguments were made, and the 

Examiner did not rule, on any matters beyond the completeness of the 

Applications under Tacoma's code-imposed requirements. 

17 
See Appellant's Response at p. 28. 

18 The same Examiner heard and ruled in both the 2009 Completeness Hearing and 
upon the sufficiency of the Applications in 2010. 
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As is evidenced in the language of his eventual ruling on the merits 

of the applications, the Examiner clearly didn't think he had previously 

ruled on the applicability of RCW 58.17.215. Instead, the Examiner 

recognized that in the event that his Decision and Recommendation are 

overturned, the applicability of the statute may eventually need to be 

determined.2o Despite Appellant's misleading assertions to the contrary, 

there has been no ruling of the applicability of RCW 58.17.215 to 

Appellant's plans.2J 

Appellant's characterizations of Judge Hartman's ruling in the 

Declaratory Judgment Action are equally fanciful. Appellant inaccurately 

asserts that Judge Hartman ruled that SNET had asserted no rights that 

could prevent a change to the golf course open space.22 Appellant further 

asserts (inaccurately and without any reference) that Judge Hartman ruled 

that the "plats contained nothing that conflicted with a modification of the 

Golf Course's open space designation.,,23 

First and as set forth in the Restatement of Facts above, SNET was 

not a party to this litigation. Second, the Declaratory Judgment action was 

19 See Appendix F, p. 19 (COL 5and 6) 

20 See Appendix F, p. 19 (COL 7) 

21 See Appellant's Response, p. 32. 

22 Id at p. 33 

23 Id at p. 34 
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brought by the City to determine the ongoing import and effectiveness of 

the CZA and OST A. As previously explained above, RCW 58.17.215 was 

never plead and never argued. It was simply not before the court. 

Judge Hartman did rule that the individual intervenors had 

acquired no property rights under the OST A and CZA in the golf 

course/open space and were not third party beneficiaries of those 

agreements. That is far different that Appellant's expansive language 

regarding both the parties to those proceedings and the matters actually 

decided. 

Appellant acknowledges much too late that the application of 

RCW 58.17.215 never raised in these proceedings?4 Despite that 

acknowledgment, Appellant contends that SNET, though not a party to 

those proceedings, should nonetheless have somehow plead and argued 

the applicability of state law in order to preserve the claim that compliance 

with RCW 58.17.215 is required. Appellant again conveniently ignores the 

subject matter before the court-the ongomg application and 

enforceability of the CZA and OST A-and contends that the language of 

a Superior Court ruling can be interpreted so broadly as to excuse 

compliance with state law, even by parties not before the court on matters 

which were never mentioned, not even once, in those proceedings. 
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Regardless, the requirements of RCW 58.17.215 are mandatory. 

Compliance with the procedural and substantive elements of this state 

statute are not optional. Compliance is not dependent on whether any party 

mentioned the statute in litigation involving wholly separate issues. 

Compliance with RCW 58.17.215 is separate and distinct from the third 

party beneficiary/property right matters which were addressed by Judge 

Hartman. 

Appellant's argument further fails to distinguish between the 

consent which may arise in the context of third party beneficiary status 

and that which is granted by state law to persons who purchase property 

within a subdivision based on the terms and conditions of existing plat 

approvals. Judge Hartman's order does not mention, nor could it in any 

circumstance excuse, compliance with the paramount mandatory 

requirements of controlling state law. 

2. The Application of RCW 58.17.215 is not Limited to 
"Subdivisions." 

Appellant hopes to avoid the application of RCW 58.17.215 by 

arguing that the golf course/open space is not part of any of the residential 

subdivisions within the PRD. It therefore contends that it may proceed 

with its plans unimpeded by the procedural and substantive requirements 

24 
Id at p. 35 . 
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of the statute?5 Even the Examiner at first misunderstood the application 

of the statute to these facts, assuming that the statute applied only if a 

covenant is found to have been adopted at the time of original approval: 

The Hearing Examiner declines to address this argument. 
First, whether the OST A is a restrictive covenant or 
operates like one, is a question for judicial determination. 
Second, there is no application here to alter any of the 
adjacent plats. The only plat-related request is the 
application to plat the golf course.26 

(Emphasis added). 

RCW 58.17.215 establishes mandatory procedural and substantive 

requirements whenever an existing plat is sought to be modified. The 

statute reads in pertinent part as follows: 

When any person is interested in the alteration of any 
subdivision or the altering of any portion thereof . . . that 
person shall submit an application to request the alteration 
to the legislative authority of the city, town, or country 
where the subdivision is located. The application shall 
contain the signatures of the majority of those persons 
having an ownership interest of lots, tracts, parcels, sites, 
or divisions in the subject subdivision or portion to be 
altered. If the subdivision is subject to restrictive 
covenants which were filed at the time of the approval of 
the subdivision, and the application for alteration would 
result in the violation of a covenant, the application shall 
contain an agreement signed by all parties subject to the 
covenants providing that the parties agree to terminate or 
alter the relevant covenants to accomplish the purpose of 
the alteration of the subdivision or portion thereof. 

25 Id at p. 40 

26 See Appendix F, page 19 (COL 6) 
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(Emphasis added.) 

Here, the Examiner initially failed to recognize that each and every 

plat within the PRD is expressly conditioned upon the continued existence 

of the golf course/open space. The Examiner was certainly correct in 

stating that the "only plat-related request (in the current application) is the 

application to plat the golf course.',27 That, however, is exactly the point. 

No application was made here to alter or modify the approval conditions 

of any of the PRD plats. RCW 58.17.215 requires that such an application 

be submitted to alter any subdivision or a portion thereof. The only 

question is the percentage of the residents of the affected properties that 

must consent to the removal or alteration of the approval condition. The 

statute applies regardless of the existence of a covenant. 

While we firmly believe that the OST A is a covenant, the 

applicability of the statute is not dependent on the resolution of that issue. 

The 1981 approval condition clearly contemplates the recording of a 

covenant.28 By its own terms, the recorded OSTA provides at paragraph 5 

that "This agreement shall run with the land described herein (the golf 

27 See Appendix F, page 19 (COL 60) 

28 See Appendix A, page 13 (Conclusion 4E) 
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course) and shall be binding upon the heirs, successors and assigns of the 

parties hereto.,,29 

However, even if the restriction is not a covenant, the statute 

nonetheless requires that: (1) an application be made; and (2) 50% of the 

owners within the affected plat consent to the alteration. 

Here, it is undisputed that no such application has been made. 

Further, the record includes a document signed by over 88% of the owners 

within Division II stating that they will never consent to the removal of the 

open space restriction.3o 

At a minimum, the consent of at least a majority of the owners 

within each plat within the PRD must be obtained before the approval 

conditions of their respective plats can be altered. Appellant's failure to 

apply to the City for the alteration of each plat within the PRD and to 

obtain those consents is fatal to its application. 

While the Examiner declined to require compliance with RCW 

58.17.215 and denied the Application via other means, he nonetheless 

recognized the barrier to the removal of the open space posed by RCW 

58.17.215. In Conclusion of Law No. 7, the Examiner stated as follows: 

29 See Appendix G 

30 Hearing Examiner Exhibit 246 
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However, the Examiner reaches a similar result by a 
different route. The effect of approving the subject plat 
would be to eliminate the designated open space in adjacent 
plats. It is contrary to the public interest to allow any 
applicant to achieve such a result unilaterally. The interests 
of too many others are left out of the decisional equation. 
The Examiner concludes that the Preliminary Plat should 
be denied because the public interest will not be served by 
the platting of the subdivision applied for. TMC 
13.04.1 OO(E), RCW 58.17.110. Ultimately, this may mean 
that requests to alter the adjacent plats need to be made 
and approved before the subject application can be 
approved. 31 

(Emphasis added). 

It cannot be seriously disputed that: 1) the 1981 Examiner's open 

space requirement applied to and became a condition of approval for the 

rezone, site plan approval and for the preliminary plat approval of 

Division IIA; 2) as noted by the current Examiner, each of the plats within 

the PRD in some manner carried forward the open space approval 

condition32 ; and 3) the final plat for Division II, recorded in 1994, includes 

both an open space requirement and a note on the face of the recorded 

document that the golf course must remain to satisfy the plat's open space 

requirements. 

31 See Appendix F, page 19 (COL 7) 

32 See Appendix F page 6, (FOF 25) 
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3. The Ownership of a Property Interest by SNET in the 
Golf Course/Open Space Property is not a Precondition 
to the Applicability of RCW 58.17.215. 

Appellant's conclusory assertion that SNET must possess a 

property interest in the open space property for the statute to apply is made 

without reference to any supporting authority. The assertion is also wholly 

unsupported by the specific language of this statutory provision which 

provides in pertinent part: 

When any person is interested in the alteration of any 
subdivision or the altering of any portion thereof. . . that 
person shall submit an application to request the alteration 
to the legislative authority of the city, town, or county 
where the subdivision is located. The application shall 
contain the signatures of the majority of those persons 
having an ownership interest of lots, tracts, parcels, sites, 
or divisions in the subject subdivision or portion to be 
altered. 

Upon receipt of an application for alteration, the 
legislative body shall provide notice of the application to 
all owners of property within the subdivision . .. The notice 
shall either establish a date for a public hearing or provide 
that a hearing may be requested by a person receiving 
notice within fourteen days of receipt of the notice. 

Appellant continues to assert that the only property sought to be 

physically altered (i. e. the golf course) is outside the specific plats. That 

argument may have some merit where the subject property and subdivision 

are not explicitly tied together by specific documentation and/or approval 

conditions. Here, the golf course and residential properties are expressly 
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linked by the plat-related open space condition and the language on the 

face of the recorded plats. Where, as is indisputably the case here, plat 

approval is expressly conditioned upon the golf course serving as required 

open space for the PRD, Appellant's argument is wholly inapplicable. 

The Examiner reached the same inescapable conclusion in FOF's 

90-92 which recognize that "approving the proposed plat (of the golf 

course) would be to alter the primary condition of approval for the 

surrounding plats.,,33 

To similar effect, the Examiner stated "While the golf course was 

not subdivided, it was tied to the adjacent plats by the Hearing Examiner's 

'open space' condition ... In this sense, the golf course is part of the 

plats. The fact of different ownership of the residential areas and the golf 

course does not change this.,,34 

Finally, the Examiner found that the removal of the golf course 

"must be viewed as modifoing those surrounding plats . .. ,,35 

33 See Appendix F at page 17 (FOF 90) 

34 
Id at page 17 (FOF 91) 

35 Id at page 17 (FOF 92) 
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IV. CONCLUSION 

SNET remains fully supportive of the result of the City's review 

and denial of the Applications. SNET believes, however, that the 

Examiner and City Council could and should have addressed additional 

alternative justifications for their very reasoned and appropriate denial of 

Appellant's applications. 

The notion that the City Council, in adopting the PRD code, 

intended to include private yards within the definition of open space and 

require that such yards be developed and maintained as usable landscaped 

recreation areas, in nonsensical on its face. The PRD statement of intent, 

which clearly expresses the aim of conserving natural features and 

facilitating a more desirable, aesthetic and efficient use of open space,36 is 

directly opposed to and inconsistent with Appellant's proffered 

interpretation. 

Instead of promoting more desirable open spaces, Appellant's 

strained interpretation would eliminate all traditionally defined open 

space. Two-thirds of the PRD is already required to be left uncovered by 

buildings or structures. If private yards were intended to supply the PRD's 

open space requirements, then the additional requirement that one-third of 
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the property be set aside as open space is redundant. The open space 

requirement would already be satisfied by private yards in every 

circumstance. 

Regarding the applicability of RCW 58.17.215, the Examiner's 

decision explains in detail how the open space must necessarily be viewed 

as being a part of each of the PRD plats.37 Each of those plats is expressly 

conditioned upon the continued existence of the open space. Any removal 

of that open space necessarily constitutes of modification of each of those 

plats. RCW 58.17.215 does not preclude plat modifications but imposes 

mandatory procedural and substantive requirements with which Appellant 

has not even attempted to comply. 

Moreover, as forcefully argued by the City, Appellant's LUPA 

appeal was untimely filed. The Superior Court was therefore deprived of 

jurisdiction and this appeal should have been terminated early on. 

Failing a favorable ruling regarding the timeliness of Appellant's 

LUPA petition, this Court interpret "open space" in the normal and 

accustomed manner and reverse the Hearing Examiner's determination 

that the private yards of PRD residents may be used to satisfy PRD open 

space requirements. The Court should confirm the applicability of RCW 

36 TMC 13.06.140A 

37 See Appendix F at page 17 (FOF 90-92) 
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58.17.215 and reqUIre compliance with its mandatory procedural and 

substantive requirements. 

In all other aspect, we request that this Court uphold all other 

rulings of the trial court and Hearing Examiner. 

DATED this 28th day of February, 2012. 
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DEC LARA nON OF SERVICE 

The undersigned declares under the penalty of perjurt. Y-rlaer the 
laws of the State of Washington that on the date set forth beloa.; lcallse~ 
true and correct copies of the Replay Brief of Appellant/Cross-Respondent 
SA VE NE TACOMA et. al. to be served via legal messenger on the 
following: 

COURT OF APPEALS DIVISION II 
c/o Court of Appeals Division I 
600 University Street 
Seattle, WA 98101-1176 

Jay P. Derr 
Dale N. Johnson 
Duncan M. Greene 
GordonDerr 
2025 First Avenue, Suite 2500 
Seattle, WA 98121 -3140 

Attorneys for Plaintiff City of Tacoma 

Paul W. Moomaw 
Tousled'. Brain Stephens PLLC 
1700 7 Avenue, Suite 2200 
Seattle, WA 98101-4416 

Attorney for Defendant North Shore Golf Associates 

Aaron M. Laing 
Schwabe, Williamson & Wyatt 
US Bank Center 
1420 Fifth Avenue, Suite 3010 
Seattle, W A 98101 

Attorneys for Defendant Northshore Investors, LLC 

DATED this 29th day of February, 2012. 
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OFFICE OF THE HEARINGS EXAMINER 

CITY: OF. TACOMA 

REPORT, DECISION, AND RECOMMENDATION TO THE CITY COUNCIL. 

APPLICANT; Nu West, Incorpa"tated FILE NOS.: ·.120.924, 125.238, 
(Formerly: and 127.140 
North Shore Associates) 

SUMMARY OF REQUESTS: 

File No. 120.924 - A request for reclassification from "R-2" 
Orie'-Family DWelling District to an "R-2 PRD" Planned Resi­
den.t.1al DevelopmEmt District in are.a generally in the vicinity 
of . Norpoint Way N.E. to the south 4nd west, 49th/51st Screet 
N.E. extended on· the north· and 45th Avenue N.E. extended on 
the ~a.st. 

File No. 125.238 - A request for Preliminary Plat approval for 
DivisIon 12A. North Shore Country Club Estates in area generally 
b·ounded by 45th Avenue N.E. t.o the east. Norpoint Way N.E. to 
the south ~d the North Shore Golf Course to the west and north. 

File No. 127.140 - A request for Site Plan ·approval for Division 
J'lA, a 194-10t subdivision in area generally bounded by 45th 
Avenue N. E. to the east, Norp.oint Way N. E. to the south and the 
North Shore Golf . Course to the west and north. 

SUMMARY OF.. RECOMMENDATION: 

Hearings Examiner - File No. 120.924 - Recommend approval. 
subject to conditions. 

File No. 125.238 - Recommend approval, 
sUbJect to conditions .. 

File No. 127.140 - Request is hereby granted, 
subject to conditions. 

DEPARTMENTAL REPORT: Received by the Examiner's Office on 
February 3, 1981. 

PUBLIC HEARING: 

After reviewing the Planning Department Report, examining 
available information on file with the application and 
visiting the subject property and. surrounding area, the 
Examiner conducted a public hearing on the application on 
Fepruary 10, 1981 . 

y .- 035 
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SUMMAM MINUTES - HEARING OP2~10-81 (North Shore) 

Robert. J. Backsteln, the City's Alternate Hearings E·xallliner, 
indicated he had been requested. to pre·side over the hearing, however, 
he noted for the record that he has his own private law practice a.nd 
has had occasion to · use The Transpo Group as independent traffic · 
consultants, as .well as having had thi~ group appear before him on 
other matters, as well as the fact that he is acquainted with both Tom 
Fishburne and Patrick COllfort,attorneys at . law, and at this pOint 
inquired as to whether there were any objections to him presiding as 
the Hearings Examiner. No objections were offered, so Mr. Backstein 

. presided as the Hearings I!xaminer· and the hearing comiaenced as follows: 

The hearing commenced on February 10, 1981, at 9:4011,.111. All 
parties wish~ng to testify were sworn. 

The following· exhibits were entered into the record throughout the 
hearin:g: . 

. Exhibi t No~ lA - Draft" Supplemental· Environmental Impact 
Statement. 

Bxhibit No. lB - Pinal Environmental Impact Statement. 

Exhibit No. ZA - Plan. Dept. Report - Reclassification, Site Plan 
and Preliminary Plat (Nos. 120.9Z4, 1Z7.l40 & 
12"5.238). 

Exhibit No. zs - Plan. Dept. Report - Open; Space Current Use 
classificat1o~ (Pile No. 128.9) 

. Exhibit No. 3 - NOTtheast TacODIa Plan. 

BichibH No. 4 - Generalized Land Use Plan (GLUP). 

Exhi.bi t No •. 5 - Generalized Outdoor Recro-ation q Open Space Plan 
(1978-1990). 

Bxhibit No. 6 - Project Location Sketch. 

Exhibit No. 7 Public Works Mea9randum of Z-9-8l. 

Bxhibit No. 8 - Rendering of Master Plan .• -

Exhibit No. 9 - Rendering of Phase 2A Drawing.­

Exhibi t No. 10 - Aerial Photo and Map.-

Bxhibit NO. 11 Annual Report of Nu-West Group Limited. 

Exhibit No. IZA Model 9810 - a sketch of proPQsed 
single-family unit.- . 

12B - Model 869 - a sketch. of proposed 
single~family unit.-

12C - Sketch of proposed fourpIex.* 

Bxhibit No. 13 - PiscalImpact Statement and ReSIDUe of 
Professor· Bruce Mann. 

Exhibit No. 14 "Resume" of SHA, Incorporated. 

Bxhibit No. 15 - Memorand~ from Metropolitan Park District. 

*Al1 of these exhibits were retained in the custody of SEA 
penonnel attending the hearing. 

Subsequent to the hearing, the. following exhibit was received: 

Exhibi t No. 16 - Memorandum of 2-9-81 from Public Utilities, 
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Mr. Rod Kerslake, Land Use Administrator for the .Cl1;y, ilidicated 
that Mr. Kevin Foley would present the Planning Department Reports, 
and that Katie Mills from the Environmental Division of Planning ' 
Department was available -to answer any. questions 'regarding the BIS, . 
and that there were mellbers of _the PubliC Works Depinitment, . Lynn Price · 

. and Mel [emper, who were present, a-s well as there might be a 
representat~ve_ from the Water Division of the· Department of Public 
Utilities present; inasmuch as an issue win be rais:ed by the 
applicant concerning one . of the Water Division's conditions. 

Due to .the fact tha·t Mr. Pat Co~fort; attorney at law, was 'present 
to speak on the Open Space Current Use Classification request (File 
No. 128.9 - Exhibit No. 2B),Mr. Kevin PoleysumiIlaTized that report 
fi rst, 'indicating that the request Wl!-S to establi sh an Open Space 
Current Use Classification for the 18-hole North:- shore Golf Course, 
which golf course is all integral f.eatuTe of . the·_concurr.ent- PRD' 
application, 'both fi-oll_a required area, density.and open space 
standpoint. '. - . . . 

Mr. Pat Comfort, attorney at ~~aw, indicated that: 
. . 

L He is the Secretary/Treasurer of No.rth Shore 'Golf -Associates, 
. Inc. (here"inarter referred t ·o as the . "Corporation")', and is th·e· one" 
who submitted the open space application. -

2.- . Regarding· thebackg'round of t-he. golf ' 'c~urse; ·.the· course was 
. I eased for many years by the resident pro; several years ago the 

resident pro, the greenskeep.et and himself formed the Corporation to 
acquire the property for the golf course, however. t ·hey do not have 
any relationship with any other entity or with· the applicant, other 
than they have a contractual rebtionship with them pursuant tc! .the 
terms of the contrac-t in the- Planning Department Report. (pages 4' and 
of Exhibit 2B)~. . ' . , 

3. The Corporation -is a stock corpor-ation. with 6 ·or 7 - . 
shareholders, wi t.h the' two primary stockholders ' own~ng about _71\ 'being . 
the pro andgroundskeeper. and he,_ himself, only has about 8.1\' 
interest. . 

4 •. The 'Corporation is committed to operate the ' golf course as" a 
recreational facility for the public pursuant to _the.irpurchase 
contract, howeve'r , it seemed appropriate. to thelIIthat they should 
apply for. the Open Space Current Use Classification because that is 
what their current use is and they cannot change that under the 
existing contract relationship. ·He thinks that maybe they could have 
g.one to the County and asked for reassessment. or protested and because 
of the fact that they are _bound to act as a golf course and are losing 
money. however, felt it was best to apply for the Open Space 

.Classification. - . -

S. The criteria in the Ordinance and State statute , relating to 
open space -is fulfilled by the present · use of the golf course and the 
cont.inuing use would e'nhance those purposes, and ·there. is no doubt 
that this "ould . preserve ' the beaut.y of ·the -golf course: wi th respect 
to a), when they' f1 rst acqui red the golf course-, .·they · constructed' the 
second nine-hole course. which is very b~autifully 'done, and is one of 
the natural resources they believe should be continued- in the area; 
with' respect to bJ, he does not know if they servee the {Iurpose of . 
protecting streams or water supplies: with respect to c), they do 
promote conservation of soils and .wetlands, because ·he knows there are 
wet areas on the course and they are keeping the area in its natural 
state; with respect to d), it will enhance neighboring parks by 
preserving the open space; wi th respect to e), the 1D0st obvious 
purpose is that they do enhance the recreational opportunities for the 
area, including King County; with respect to f), he does not know if 
they preserve a historic s1 te; and in balance, the general level of 
the citizens of Tae.oma are well served by maintaining this as a golf 
course and .the maintenance of the tourse.in its current use, and would 
hope that the City would recognize this as an enhancement of the 
general welfare of the 'citizens and grant the request in order tq 
allow them some tax reli ·ef. . ,; ~.J,-037-
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Mr. Fishburne asked Mr. Comfort if he had beert made aWaTe of the 
fact that Public Works Departllent was requesting a ·condition to have 
screening on 33rd Street (at the 7th Hole) ~n order to protect the . 
public .travelingthereby from golf balls? Mr. Comfort indicated yes. 
Mr. Fishburne requested ·Mr. Comfort to describe sOllie impracticalltles 
with this· condition. Mr. Comfort indicated that he realizes it is a 
difficult problem when you have·a highway near a hole. and inasmuch as 
he 15 a member of the PiTcres·t · Golf Course, knows they have a hole 
that is about 5 feet from the green to the highway and !!lore than . 
likely a person here woulli use. an iron, but they have· used· trees as 
their screening method; however, No.7 Hole at North Shore is 
different, in that it is about 30' from the edge of !:he property line 
and it has an elevated te.e which drops 35' belOW and then extends out 
and comes out to an elevated green. as well as a person would be 
driving with a wood, so there · ls·no way that a. fence. could be built to 
stop a ball, if a ball went. ·into that area.. Mr. Comfort indleated 
further that .he felt that what would happen if one had a ball that was 
so errant to go onto 33rd Street, that· the ball would be coming 
straight down at the time it approached the roadway, so there is no 
··way a fence would stop a ball of that nature. . 

The Examiner· asked if· ·the·public could use the golf· course? . Mr. 
Comfort indicated. yes· and it would l"emain as such. . 

Mr; Lynn Price from Public Works Department, indicted that their 
original request for screening adjacent to Norpoint Way between· the 
golf course and the stret?t was based on protection to the public, and 
what they are looking at would be some type of ·screening tight at the 
tee area, because the future roadway will be close to the tee;· they 
will acquire sOllie additional right-of-way from the golf course, so the 
roadway would be 15' closer than it is now to the golf course; and 
possibly sOllie low screening may~e 10' in helgnt, at the fairway level, 
might be done. (Mr. Comfort i.ndicated that if a ball was so errant 
off the tee it would go onto the roadway, the ball wouldn't reach the 
roadway and you would have. had to "heel" it, as you are faCing 45 0 

frolllthat ·area, and you would.have. the nme identical analysis for a 
shot on the plateau heading .towards the green you Would have to be 
goin·g ~50 away, that the problem cOlles with the high ·shot .• however, 
he wo·uld concede . that 1£ there is a concern. that t·he club would be 
liable, he would be the first to have screening in for protection.) 

Mr. ·Pishburne asked Mr. Comf.ort how lIany years had he been playing 
golf? Mr. Comfort indicated since 1950. 

Mr. Price suggt!!sted that Public Works could review this matter in 
morede·tail wtth Mr. Comfort. 

Mr. Price Indicated th~y would be submitting a supplemental 
J1IemorandUlll to their one dated January Z6, 1981, that is in the 
Planning Department Report · (Exhibi t No. ZA). which revised memorandum 
has some requi rements for right-of -w;ly adj acent to Norpoint Way that 
is adjacent to No. 7 Hole; that since the North Shore Associates are 
not owners of t .he golf course, they would like to see about getting 
the right-of-way dedica·ted u street r.ight.-of-way as part of the Open 
Space Classification. (Mr. ·Comfort·indicated he wasn't sure that 
should be part of the Open Space Classification. however. he can 
advise that the owners of the· property around them will have their 
cooperation in meeting any of the requisites, too, and he feels it· 
wouldn't interfere with their tee.) . 

There was no further discussi·on on the Open Space Classification 
request. 

Mr .. Kevin F·oley summarized the Planning Department Report wi th 
respect to the reclassification, site plan and preliminary plat 
requests as follows: 

1. The·proposed project, to be known as North Shore Country Club 
Estates (hereinafter referred to as "North Shore") Divisions 2. :5 and 
4, consists of constructing approximately S32 single-family dwellings. 
57 duplexes (114 units) and 838 condominium units o~. a :538.41 acre 
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tract of land, for . a total of 1,484 units. The project also inCludes 
B completed 111.70 acre 18-hole golf course, as well as water, sewer 
and storm drainage systems. rormal approval is being sought for 
Division ZA, a 194-1ot subdivision, at this time. 

, '2. When fu1ly develop.ed, the single-family areas would , have a 
density'of approximately 4.Q units per acre and'the condominium 
development would have a density of approximately 12.69 units per 
acre, eXClusive of the land .area devoted to public streets. 

:3. Plann-ing notes the major areas of concern , are land use, 
traffiC, schools, parks and recrea.tion, and'water sUP.Ely (for fu1l 
explanation of these concerns, refer to pages 56 thru 58 of the 
Planning Departmen.t Report). 

4. The property is a low intensity residential 'area. 

5. Between 560 to 806 school age children anticipated when the 
, project is completed. 

6. The vast majority of the open space recreatio'nal development 
wi 11 occur wi thin the condomini UDl development CDi vison No. l). The 
Planning Department is recommending that the ,~pplicant pay $25.00 per 
lot open space' assessement viaOrdinance'No. 21772, and in addition; 
also request payment of $25.00 per unit assessment be 'collected for 
the · condollinium development (Divis'ion No. l), and that the funds be 
specifi cally earmarked for further development of the two adj BCent 
City-owned facilities. 

7. The 'Planl)ing Department feelS .that the project is 'consistent 
with existing plans. 

Mr. Mel lemper from the Public Works Depa'rtment submitted ,their 
memorandUDl of February 9, 1981. into the record as Bxhibi t' No.7, and 
sta'ted that when they had submitted thei.r original memorandum, there ' 
were 50.e disagreements between the applicant and PubliC Works, but 
since that time they feel they are now in substantial agreement on the 
requirements. They have submitted general requirements and feel that 

, it should be left up to Public Works for the specific details. 
, , 

Mr. Alan Medak of the Public'Utilities Department, Water DiVision, 
i nd1 ca,ted he had nothing further to add. 

The Examiner indicated to Mr. Fis'hburne that he noted that a lot 
o,f the information was in the Bnviro'nmental Impact, Statements as well 
a~ a lot of the detail 'information was contained in the'Planning 
Department Report, 'therefore, he believed that the witnesses could 
briefly sUlllJllarize their posl tion. 

Representing the applicant was: 

Mr. TOm Fishburne 
Attorney at Law 
2200 One Washington Plaza 
Tacoma, WA 9840Z 

Mr. Fishburne questioned Mr. Foley as to his qualifications as a 
Planner, his length of time with the City, and whether the proposal 
met or exceeded the policy requirements of the PRD Ordinance. Mr. 
Foley indicated he has been with the Planning Department for over 5 
years and that the project was conSistent. and further, that the 
conditions have changed to lDeet the Parkridge test. 

Mr. Fishburne indicated to Mr. lCemper that with regards to the 
right-of-way, it was his understanding that Public Works has agreed 
that in the event off-street right-of-way needs to be acquired but' 
cannot be by the applicant that the CIty would make its power 6f 
eminent domain available where necessary? Mr. Kemper indicated yes. 
lofr. Fishburne informed the Examiner that the language, di'dn' t need to 
be changed but felt that some formal recognition neQded'to be made. 
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. . Mr~ Pishburn~ asked Mr. Kemper if .they had l.dentified ·the 
. right-of.-way adjacent to the go.1f course section that will be 
requl re~? . lofr. Kemper indicated pr.ettY close, that the strip vari es, 
but the majority was about 16', and showed on Exhibi-t No.8 where the 
right-of-way · would be taken frolll. 

Mr. Fishburne asked Mr .. Hedak of the Publle Utilities Departmen~ 
if they had performed any studies by which they could deteraine what· 
she lllains are required just to serve this developmimt? Nr. Medak 
indicated not specific to ·North Shore, ·but the area in general. Nr. 
Fishburne asked him if he could say, as an engin~er, that 16" as 
opposed to 12" would be required to serve the needs of North Shore? 
Mr·. Medak indlcated it would depend upon the type· of structures in the 
condominhDII area. Mr .. Fishburne asked if he had any study data based 
on what he said that could tell whether they needed ·16". or 12" or Z4" 
that is described in their lIemorandum? Mr. Medak indicated no study 
requiring 16", the 16" cOlles about as .a resul t of its being required 
to perform a portion of .their distribiJtion and network and falls 
within a plat, and they have made it a policy·. where the developer will 
be ·financially responsible for up to a 16" main. Mr. Fishburne asked 
even when· it is proven that a 8" ~ould be appropriate? Mr. Medak 
indicated yes. . 

The Examiner asked Mr. Hedak if there was a written pollcy on this 
matter? . Mr •. Medak indicated· no·. The Bxaminer asked . if they imposed 
this policy with each sub·division'!' Mr. Medak indicated.·that if a 16"· 
is .required in the vicinity, it would be required for .the plat, and if 
large enough mains existed, they would just get by with what it took 

.to meet their needs of that specific development • 

. 1ofr: Fishburne asked if Mr. Medale. was familiar with Rainier Pacific 
plat which Is east of Public Utilities well site? Mr. Medak indicated 
yes. Mr. Fishburne asket!· if they required that they pay for a 16" 
main line? Mr. Medale. indicated they were working with them trying to 
gei an easement and in exchange· for the easement they have agreed to 
put 16" through their ent! re plat between their exi.sting 16" line and 
King County to Hoyt line. They will build additional 16" at their 
expense to get the ·proper route near the north line of this 
development. Mr. Fishburne indicated that NOTth Shore was granting 
Public Utilities easements, and that normal · conditions require a IS·' 
easement. ·Mr. Medak stated that the main is critical to the whole 
area and if it does not go in, they will have problems serving the 
a.rea. Mr. Fishburne asked Mr. Medale. if other· olies were critical? Mr. 
Medale. indicated that if they had one now they would be in better 
shape; the east/west line is 1II0re important than the nor·th/south line 
now; and for ul tilllate development, they need all 16" sizing to come 
together. 

Mr·. Fishburne indicated that the Planning Department report is 
comprehensive and does not need to be repeated and they would try to 
cover the high points of the proposed development; that the applicant 
and owner is now Nu-West not North Shore Associates;· Nu-lfest has no 
ownership interest in the golf course but does have certain contract 
rights; he submitted into the record Exhibits 8 thru 14; regarding the 
conditions, Mr. Comfort explained the difficulty with the proposed 
screening condition, however, they do not obj~ct to fencing the .tee 
area although there is sOlie doubt as to whether it would d.o any good, 
and they will present testimony regarding the 16/1 line and will show 
tha:t it .is 4" over what they need; there . is qui te Ii bi t of traffic 
data available; and they will have various witnesses testify. 

Speaking in support was: 

Mr. Del Roper. Landscape Archi tect 
SHA, Inc. 
l381l 9th Avenue .S. 
Federal Way, WA 98003 

Mr . Roper related his qualifications and indicated t~at they have 
done numerous ·projects of similar scale, including the Gold Creek 
project in Tacoma : the plan for North Shore has been prepared with all 
of the Plans and City Ordinances; he quoted the intent of the PRD 
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Ordinance; he noted the changes in the ·area· since 1953. 1. e. , 
establishment of the PRD DiStrict, the new library and fire station 
facilities; a 6·1/2 acre park site partially developed; a plan ~or a 
3.5 lIIi1~ion gallon water storage facility, i.provements in the transit 
service, establishment of the Northeast Tacoma Plan and the City's 
Land Use Management Plan; the plan for' ·this .developlllent began late in 
1977 and it .coincidedwi th development of the Northeast TacOlia Plan; . 
they.have tried to be as cooperative as possible to make their views ' 
known to the citizens; the proposed development and the aajority area 
of Northeast Tacoqa is in the low intensity ~rea; part of their area 
seems quite sui.table for mul ti-family development·: he showed on 
Bxhibit 8 the surrounding developments; they had originally proposed a 
commercial enterprise, ·however, Nu-lfest asked them to ·deteMine . 
whether their proposed site or the one proposed by Harbor Ridge . 
Estates would be best for a shopping center, and they concluded that 
the site selected by Harbor Ridge Bstates was best, therefore, they 
dropped that proposal: they feel that recreational uses in the area 
could satisfy a popUlation of 13,000 and the subject North Shore. plat 
has a sign.ificant amount of recreational potential abutting their 
project; Division No. 1 is single-family; the land use and elements 
dictated some of their · design decisions, as the center is domtnated by 
the 18-hole golf course and they are offering significant views into 
th'e golf course; they can buffer internal· and external; steep . slopes 
haveboen retained in the open space; the site 1s heavily vegetated 
and the sue occurs in Division ·4 in the northeast corner; in the 
multi-family area there is 1IIore thicker vegetation for buffering; iil 

. the multi-f,amily. area they ·have seven (7) cbildren play areas and a 
1. 2 lIIil e eXercise course, however, the .. single- family children will 
also . be able to use the recreat-ional' faCilities; they are proposing 
sOllie major improvements to the streets in the area whicb will benefit 
the total area; the future east/west arterial known as 51st Street was 
originally proposed to go through the center of their .'property: they' 

.. began to do a seri es of al ternate studies and· wer.e fairly successful 
to define 8 corridor; regarding phas!.ng, aD the east thoy' will develop 
the ~~ngle- family Phase 1 with 194 single- falllily uni ts, . the ' next phase 
to have a portion of .ul ti- family, the tJdrd phase WOUld. pick up the 
rest of the single-family ~ndduplex units in the north, and the last 
philse will be the single-family and duplex area i1llllled-iately abutting 
the shopping center, and the. fl1"5t pha!le should' begin in. 1981 and wi 11 
occur in S .phases and take about 5 year.s to.couplete: and Hxhibit No. 
8 is the overall master plan far the development·. 

Speaking in support was: 

Mr. Joe Amis, indicated that he is' the Vice President and General 
Manager of the Land Division of tho Pacific Northwest Region of 
NU-West; he bas been involved in land development activities for Z3 
years, the last 14 in the State of Washington; he participated in the 
three major golf cour.se communities, I.e., Oakbrook, Twin Lakes and 
Fairwood in Renton: he is a registered land surveyor: he gave the 
background of the Nu-West corporation, indicating that the parent 
COMpany is Nu-West Group Ltd •. , which is headqua~tered in Canada, and 
there are two operating diVisions, one in Canada and one in the United 
States, and in 1979 the Canada operation built and sold 4,021 units, 
and the U.S. one headquartered in Phoenix in 1979 built and sold 1,738 
uni ts; in 1977, Nu-West Inc. purchased Uni'ted' Homes, in 1978 it 
purchased American Pacific with both of thea being merged into .. Pacific 
Northwest region; Nu-West first became involved with NqrthShore in 
December of 1977 when they joint ventured with Brownfield and 
Associates to form North Shore Associates with the thought of building 
the North Shore Golf Clu~ Country Club Estates, but.in 1979 Nu-West 
bought out Brownfield, therefore, they are the surviving developer: 
the .plan for Nor·th Shore has been an ongoing. thing for three years and 
the sHe plan is a unique layout to .eot the topo and envi ronment; all 

. their development is designed with the final product in mind: there 
will be covenants: all multi-family units will be owned in fee as 
condos 01' townhouses at about $50,000 to $80,000, with the higher 
priced units being closer to the golf COUl'Se with better views: the 
single~family units will be between $75,000 to $150,000 with the 
higher priced ones being the . lots that bad onto the golf course: 
N.u-West has recently built the units shown on Blth'iblt .12 (pictures of 
single-family units and a fourplex unit in Auburn) and .this is what 
they envision the subject project to be like. 
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·Mr. Armis continuing: 

Their best estimate for. construction phasing is that 1£ this 
request is approved., in the second half of 1981 they plan to start the 
plat improvements for Division ZA which is 194 lots,. and will Uart on 
the first 100 lots · in the first half of 1982 and will either build or 
sell them to other builders, in the second half of 1982 they will 
start construction for the remaining 94 lots and also start' 
construction for the 557 condos in the interior, stage 3; they expect 
the first owners at the'end of 1982 for the single-family units; in 
the first half of 1983 they would finish the remaining lots in 
Dlvision ZA and finish the 557 condos which will last 2 to 3 years, 
depending on market conditions; in the second half o£ 1983 they would 
start on the plat for the remaining 117 lots in Divlsion 2 and in the 
first half. of 1984 finish that; in the second half of 1984 they would 
star.t construction for ' half of number 4 in the northwest portion of 
the site -- 135 l.ots; in the first half of 1985 they would Hnish t~at 

' construction and also start construction of the plan faT the 153 
condos along 45th' Avenue (the northeast. portion of the project): in 
the .second· half of 1985, they would start construction for the second 
half of Division 4 -.: 140 lots, also . finish construction of the 153 
condos; in the first half .of 1986 they would· finish construction of 
the second half of Division ·4 and also start construction of the 128 
condos on 51st; in the second half of 1986 they would finish that . 
construction; they expec't the building prograll to. continue into 1988 
be~ore all the inventory would be used up, however, thi,s 1s based on 
the assumption that market condi tions will improve. 

In sUIIIJDary, he indicated that they believe the proposed site plan 
complies wi th the Northeast Tacoma Plan lind its goals and policies. 

Testifying in support was: 

Mr. Robert Scholes indicated that he is the Vice President and 
Manager of SEA, Inc., he is qualified as a professional engineer in 
five states, including Washington; the City has .acquired property on 
Indian Hill for installation of a water storage reservoir; looking at 
the requirements for this de·velopment. they feel that a 1.Z" line would 
more thim . adequately supply the 'kinds of fi re flow they need, not the 
16" as is being requl red by the Water Division, which appears to be 
coming from an unwritten policy; they have no objections to paying 
what is fair, but to penalize this development by increasing expenses 

. for the.benefit of others, puts his client in a bad position, and 
there is no equi ty for · it. 

Testifying in support was Profes.sor Bruce Mann who indicated that: 

He had prepared the economic analysis for the proposed development 
(see Exhibit No. 13 which also has his reSUIIEl attached) which is much 
like a report he submi t ,ted on behalf of the Gold Creek doveloPllle~t, 
but there is a change in the last part; they a"llticipate that th'e total 
net addi tional revenue the City will realite annually from this 
development will be in exce.ss of $368,000, the total private sector 
benefits to Pierce County would be in excess of $64,000,000 during 
construction and follow-ing that, they ant!c;ipate a yearly amount of 
$3,000,000 to be generated for. the life of the project. 

The last part of the report, starting at page 18, is a new part 
ent! tIed "Non-quantifiable Impacts" wherein they address general 
issues ofa project of this size, i.e., two substantive ways in which 
the .project will impact the overall area's supply of housing,' one from 
the form of developlIlent and one relates to the Increase in' the . housing 
stock, and as the housing supply in the area is increased, it has an 
impact on houses throughout the area. because .when a new house is 
built, it affects a lot of people ( the fIltering or chain of moves 
effect) which means that one new house generates an average of :5 
additional housing opportunities for people or 3 familjes will move 
for each new house developed. 
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Professor Mann continuing: 

They feel the development will generate ne,., spending and 
employment opportuni ti es in the downtown area, and it wi p generate a 
homogeneous and stable neighborhood in a near downtown area which is 
i.mportant to' a ' city that is trying to attract and Ilaintain new 
employment opportunities. 

On,e effect they didn't deal directly with il} .the report is capital 
improvements, but the project w.illprovide dl rect capital improvements 
on site ,and offsi te, and also ' it will indirectly provide for in excess 
of $10,000,000 of additional bonding capacities. 

Their conclusion is that the project will' bring a positive net 
revenue annually in excess of $3,00,000 to the City, it will provide a 
large positive impact on the local ar'ea, and the project is conSistent 
with the e,cononlic plans for the City. " . 

per 
't a requirement, they that accept a e; the 

Ordinance doosn' t provide for "earmarking of funds", but they feel 
thoyshou1d'be for this area; he had a call from Dr. Davidson on 
behalf of the Nor'- Point BO!lsters indicating' there was a Ilove to get 
the funds to approve Mee,ker Junior 8,igh, so for that reason he doesn't 
want the money limited to that indicated in th~ staff report; they 
agree with th~ condi~ions listed in BxhHt No.7 with the eicception of 
the gol£ course fence; ,Phase 2A lIeets all appl1cllble standards and ' 
urges, that it be appt·oved. subfed: to condition!.! .. the difference in 
costs ,between a 16" line an!i a 12" line is $23,500; and no objection~ 
to the Par'k Distri'ct's mellorandUll (Exhibit ' No; 15)~ .' 

The Bxaminer indicated JUI was sOIIewhat concerned about the 'fact' 
t the applicant proposed to utilize the golf coui'se for open space,. 

'wasn't owned by the' applicant. , Mr. Pishburneindicated that the 
executed an'agreement with North Shore Golf ASSOCiates, Inc. 

of Bxhi bi t No. 'ZBJ .. which states that the applicant may use the 
as though it were owned by ,the applicant; Exhibit No.8 (the 

encompasses tlie golf course property a,nd the condi tions 
the Master Plan trigger the language of Paragraph 2 of the 

and that contract will bind it, so itis the contract 
with normal conditions to the Master Plan'that makes the 

collae together. 

The Bxaminer asked what happened if after awhile the owners of the 
co'urse decided they wanted to sell it for single-family 
opment?' Mr. Fishburn'e ihdicated that 1£ this PRD followed the 

course of approval, then the, golf COUl'se would be zoned "R-2 
along with the area, which means that in order to develop ~t, 
would have to have at least preliminary plat approval and also 
to have an aniendment to the preliminary plat, as well as the Eact 

Master Plan is specific. 

The Bxaminer asked if the golI COUl'se people had signed the 
request? Mr. Fishburne indicated they had'-initiated it. 

The Bxaminer asked if after the project is developed with all 
ameni ti es and the homes are sold, and then the golf !=ourse people say 
they are going out, did the applicant have the right or option to come 
in and take it over and is that in the Agreement7 Mr. Fishburne 
indicated they didn't have that tie. 

The Bxaminer indicated that he is concerned that over the fact 
hat there are, two separate ownerships and the appl.icant is using the 

E course as part of its open space area, therefore, he is asking if 
applicant is closely tied up to make sure it didn't change? Mr. 

ishburne indicated he could not guarantee t~e economic operation of 
he golf course, but he felt comfortable that land sufficient in size 
or a golf course is dear and difficult to find and he feels that if 
hey have to close the golf. course, it will be passive , open space 

" , unless somebody seeks approval to build on it. 

No opposi tion was presented. The hearing concluded at 12:17 p.m. 
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. FINDINGS, . CONCLUSIONS , DECISION, AND RECOMMENDATIONS: 

·FINDINGS: 

1. Based upon the evidence presen!=ed, it appears that the 
environmental evaluation of the Planning·Department is adeqUate. 

2. . The Department of Planning Report, to· the extent that 
it sets forth the .issues, general·findings ot; fact, applIcable 
policies and provisions and departmental recommendatiQns in this 
matter, .1s hereby entered as Exhibit No. 2A and is incorporated 
in this report by reference as if set forth in full herein. 

3. This matter was heard in conjunction with the request 
for approval of File· No. 128.9, and that decision is made a part 
of thi's file, 

4~ Mr. Kevin Foley. representing the Planning Department, 
appeared and indicated that the proposed proj ect, to belcnown as 
Nor·th Shore C.ountry Club Estates, consists of approximately 532 
single-family dwellings, 57 duplexes (114 units), and 838 condo­
adnium \mits on a 338.41 acre tract of land for a total of· 1,484 
uni'ts. The. project also is to include a completed, and now operat­
ing.· Ll1. 70 ... acre, l8-:-holl;!. golf l;Ot;lrs.e as. well as, water, sewer, . 
and . storm dr,ainage systems. 

He !rtated that the overall densi.ty o~ the proj ect is 
4.38 dwelling units per acre with 6.5 dwelling units per acre in 
the residential area. 

He referred to the Planning Department Report and 
their '!I1a-lysis set forth therein and concluded by recommending 
approval of all three requests, subject to various conditions. 

5 . . Hr. Mel Kemper, representing the Publi·c Works Department, 
submitted Exhib~t No. 7 and stated that this is to be substituted 
for the previous memorandum from the Department, si~ce what they 
have listed in ·this letter allows more flexibiliey for modi fica- . 
tions in the future. 

6. Mr. Alan Medak, of the Public Utilities Department. 
appeared and .stated that they would require a l6-inch water main 
on the ·project. 

This was . confirmed by a memorandum received subsequent 
to the public hearing and made a part of the file as Exh.ibit No. 16. 

·7. Mr. Tom Fishburne, an· attorney repr.esetlting the. applicant, 
appeared and asked q·.1estions of Mr .. Foley who indicated that the 
present proposal meets the cesign criteri~ of the PRO Ordinance. 

Mr. Fishburne asked questions of Mr. Medak who indicated 
that the 16-inch water main requirement is a policy that is used 
for some areas, however. it is not written nor is it based upon 
what the plat actually needs. 

8. Mr. Fishburne proceeded further and stated that they will 
only cover the high points in the request since all of the items 
are. part of the record. 

He indicated that they accepted the report; however, 
with regard to the conditions, they have no objection to the screen­
ing requirement near the tee, but felt that it would not serve any 
purpose to place a fence all along the road. 

He stated also that they felt that only a 12-inch water 
main is necessary and not a 16-inch main . 
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9. Mr'. Del Roper, a .Landscape Architect of SEA, Inc~, 
appeared ' and submitted the l~dscaping plan • 

. He stated that there will be a new library site, Fire 
Department site, and park site nearby, and that there will be 
new' water service to the area as well as new transit service. 

He stated that since the proposal was first started in 
1977, there have been new land use plans' adopted for this area, 
which is a low-intensity area, and' that this proposal falls wi th.in 
those land use limitations. 

He stated that to the east of this property are single­
family subdivisions, and to the north is a single-family develop­
ment and Harbor Ridge, which will have single-family units, 
multi-family, and a shopping center. 

He indicated that on the n'orthwest ·is. an undeveloped 
park site of 6% acres and to the south of this proposal is a 
40-.acre school district site. 

He' stated that the project is laid' out in order to take 
advantage of the"topography of the site and the views of the golf 
course. 

Re. indicated that the site is heavily vegetated . with 
madrona in the single-family area and Douglas .fir in the multi­
family area. 

He stated ehat they will be adding. major -improvements to 
the existing road systems as well. 

By way of phasing, -be stated that in the first phase there 
will be 194 single-family units, in the second phase part of it will 
be multi~-family., in tbe third phase pax:t of it will be single-family 
and duplex, and the fourth phas-e will be single-family' and duplex 
adjacent to the shopping center to the north. 

He state-d tbat they are asking f01;·· an overall master plan 
approval concept at -this time with specific site plan approval of 
the 194 single-family units. 

10. Mr. Joe Armis, representing tbe applicant, appeared and 
stated that he has been involved in land development in Washington 
for the last 14 years, including the development of Oakbrook. 

He stated -that they are developer builders, and the first 
units are designed with this in mind. 

He stated that all multi-family units will be awned in fee 
with prices of about $50,000 to $80,000, and that the homes will 
range in value frgm $75,000 to $150,000, the highest prices being 
for those units on the golf course. 

He stated that they plan to star.t the plat improvements 
in the second half of 198~, and that they ~ll either build them­
selves or sell to other builders. 

He s'tated that the owners will be going into living units 
at the end of 1982 and that the proposal will develop over a period 
of 6 years. and it won't be until 1988 before all the inventory 
is used up. -

11. Mr. Robert Scholes appeared and stated that a l2-inch 
water line will supply all the requirements of the development, 
and the necessity for a l6-inch line is a general and written 
policy which would benefit otbers and not the applicant. Rather, 
it would cost the applicant an additional' $23,500. 

12. Mr-.. Bruce Mann appeared and s tared that. after deducting 
all costs versus the income received to the City, the City will 
still net $368,000. . . .... __ .. -_. 
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.He seaeed thae ehe proposal will· provide $64,000,000 
during·construction eo ebe Ipcal economy with $3,000,000 per 
year· for the Ufe of the project. . 

He seated that the project will help to moderate house 
prices in the area by 2~ percent. 

·He indicated that the project will generate new shopping 
and employment activities for Downtown Tacoma, and that it· will 
also generate the homogeneous and stable neigbborhood near the 
. down.town area . 

. He concluded by stating tbat ehe project will indirectly 
provide for addi.tional bonding capaciey for the City of $10,000,000. 

13. Mr. Tom Fishburne stated that they baveagreed to condi­
tions recommended by the staff with the exclusions heretofore· . 
noted regarding the fence and the water main. 

However, be stated that ehey would like the fees collected 
here to be used to the Nortbe.ast Tacoma area, and tbis use should 
be flexible. 

. He rei·teratedthat the plan confOrmB with all the goals 
and policies of the Land Use Ordinan~e. 

14. ·Mr. Foiey stated that they have no problem with their 
marking the money for the Northea~t Tacoma area. 

15. .No one further spoke on the request and no one appeared 
in opposieion to the requese •. 

CONCLUSIONS: 

1. Ie is ehe conclusion of the Examiner that the request for · 
development of the North Shore Councry Club Estates, as submitted, 
is a very attractive request for the use and development of this 
porcion of Northeast Tacoma. The request itself has been designed 
in such a manner as to provide a reasonable and· beneficial use of 
the land which would proVide a variety of living units for other 
member!! of the public who desire to reside iDthis part; of the 
City of Tacoma •. 

In addition, these uses would benefit not only the economy, 
but would serve to bolster the downtown por~ion of ~he City of 
Tacoma through the more intensive residential use, while at the 
same tillie providing convenient access for shopping for those shop­
ping areas which now .exist both in the City of Tacoma and in the 
'Federal Way area. 

2. The Examiner has reviewed in detail the Planning Deparcment 
analysis as set forth on pages 56 through 63 of the Planning Depart­
ment Report, Exhibit No·. 2A, and this analysis is hereby adopted by 
the Examiner and made a part: of t.bia decision as if set for~h in 
full herein in ov:der to avoid needless repetteion . 

. 3. Questions were r.abed as to the necessity of a 16-inch VB. 

a 12-inch water main. In this regard, no evidence was submitted by 
the City Utilities Department to justify their requiremene for the 
16-irich wacer main based upon. the size or nature of the project or 
based upon the necessity. of this main.. In this regard and in the 
absence of suCh evidence, the imposition of the 16-inch water main 
would be an mtre·asonable requirement if not in some' way related 
to che use of the properey by the applicant. 

A. In accordance with Ordinance No. 21772, a fee of 
$25.00 per lot or $4,850.00 (Division 2A} shall 
be paid in lieu of a requirement for dedication 
or reservation of open space or park areas wichin 
the subdivision. These funds shall be deposited 
prior to recording of the final plat and shall be 
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DECISION: 

B. 

C. 

'D . 

specifically' earmarked for expenditure on 
either the City-owned lO-acre parcel ·in the 
vicinity of 51st Street N.E. and Nassau 
Avenue or at Alderwood Park. vicinity of 
Norpoint Way. N. E . and 33rd Street: N . E. 

The applicant shail be assessed a fee of 
$25 .• 00 per condominium unit (Division ·3) 
for further multi-purpose park facility 
development at the two locations mentioned 
above. Special earmarking of these funds 
shall also occur as recommen4ed above. 

The applicant shall comply with all mitigating 
measures identified in the Northshore Environ-

.·ment!al Impact Statel1Jent (See A'l'TACHMENT NO.1). 

The applicant shall comply with all of the. 
conditions of the Public Works and Public 
Utilities Dep.srt:lllents contained on ATTACHMENT 
NOS. 2 and 3. respectivelY. with the exception 
of the following: 

1. The fence required to be placed on' 
the golf course shall only·be. placed 
close to the tee. The. exact distance 
shall be determined by the applicant 
in consultation with the City depart­
ment involved. 

2. Unless the City Utilities Department 
can sbaw legal justification' for the 
imposit'ion of the 16-inch water main. 
the a~plicant shall only be required ' 
to construct the water main which will 
be sufficient: to serve. this property 
as well as that reason required- to 
serve adjacent areas in the future. 

E. cant shali submit a legal agreement, which 
U4UU4US upon' all parties and which may be en-

by the. City .of Tacoma •. It should provide 
the property in question will maintain and al­
have the use of ~he adjacent golf course for 

space and density requi·rement which has 
lied upon by the applicant in securing ap-

I of this request . In this regard. the agree­
attached to File No . 128 . 9 may be used in con­
(See ATTACHMENT NO.4). However. the Examiner 

ieves that there must be more certainty provided 
insure the gO'lf course use. which was relied upon 

the density for this request. is clearly 
to the applicant's proposed use in perpetuity. 

FileNo. 127.140 - The requested Site Plan is hereby granted, 
SUbject to conditions. 

RECOMMENDATIONS: 

File No. 120.924 - The requested .reclassification should be 
approved. subject to conditions. 

File No. 125.238 - The requested Preliminary Plat should be 
approved, subject to conditions. 

ORDERED this 2nd day of March . 1981. 
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TRANSMITTED this~day of March, 1981, ,via certified mail to: 

Mr. Thomas Fbhburne, Attorney at Law, 2200 One Washington 
Plaza, Tacoma, WA 98402 

TRlj.NSMITTED this~day of lurch, 1981, to the foll~g: 

Mr. Pat Comfort, Attorney at Law, 1031 Crestwood Lane, 
Fircrest, WA 98466 

Mr. Del.'Roper, Landscape Architect, SEA, Inc .. , 33!111 - 9th 
Avenue South, Federal Way, WA 98003 

Nu-West Pacific Inc. and North Shore Golf Associates, 
P.O. Box 3047, Federal Way, WA 98003, ATTN: Joe Armis 

North Shore Golf Associates, Inc., 1611 Browns Point Blvd .• 
Tacoma, WA 98422 

Lyman Ketcham, 8717 McKinley, Tacoma, WA 98445 
Ed Wiae, 1810 - 58th St. N.E., Tacoma, WA 98422 
Jerry Robinson, 5411 Hyada Blvd. N.E., Tacoma, WA 98422 
Joan Searls, 2026 Browns Point Blvd. N.E., Tacoma, WA 98422 
Kurt Veeder, 4405 - 33rd St. R.E., Tacoma, WA 98'422 
Planning Department, City of Tacoma 
City Clerk, City of Tacoma 
Public Works Department, City of Tacoma 

Buildings Division 
Program Development Division 
Construction Division 

, Traffic Engine~ring Division 
Public Utilities Department, City o£ Tacoma 
Fire Department, City of Tacoma 

NOTICE 

Pursuant to the Official Code of the City of Tacoma, Sections 
13.03.120, 13.03.130 and 13.06.485. a, request: for RECONSIDERATION. 
or, alternatively, a request for APPEAL to the City Council of the 
Examiner's decision or recolDlllendation in this matter must be filed 
in writing on or before March 16, 1981 

-14-, 



Exhibit 105 



APPENDIXB 



HEARING EXAMINER'S REVISED APPROVAL 

OF PRELIMINARY PLAT FOR DIVISION II 

NORTH SHORE COUNTRY CLUB ESTATES 

The following language rs found at Conclusion 5(u) of the Examiner' s May 24, 1985 
Recommendation regarding a requested revision to the original 1981 approval of the 
preliminary plat of North Shore Country Club Estates Division IIA (File 125.227). The 
identical language is found at Note 17 on the recorded Final Plat for North Shore Coumr)' 
Club Estates Division II: 

u. PRIOR TO THE ISSUANCE OF ANY BUILDING PERMITS. THE 

CONCOMITANT ZONING AGREEMENT HERETOFORE ISSUED IN 

CONJUNCTION WITH (THE ORIGINAL 1981 APPROVALS) SHALL BE 

MODIFIED TO ENCOMPASS THE REQUIREMENTS (THE ORIGINAL 

APPROVALS) AND AN OPINION OF THE CITY ATTORNEY OBTAINED THAT 

THE "OPEN SPACE TAXATION AGREEMENT" ENTERED INTO ON TI-IE 10TII 

DA \' OF MA Y. 1979. BY AND BETWEEN TI IE CITY OF 'fACOMA !\.ND NORTH 

SHORE GOLF ASSOCIATES. INC.. IS VAU}) AND LEGAL. IS ENFORCEABLE. 

EXECUTED BY THE PROPE-:R P;'\RTlES. CONSISTENT WITH CONDITION 4.E OF 

THE EXAMINER'S REPORT OF l\1ARCH 2. 198 L AND THAT THE AGREEMENT 

COMPLIES WITH THE REQUIREMENTS OF SECTION 13.06.245. TACOl\1A CITY 

ORDINANCES, RELATIVE TO OPEN SPACE Rr'::QUIREI'v1ENTS. 

THE FOREGOING SHALL BE NECESSAR 'y' TO ASSURE THE CONTINUED 

A VAIL/\BILlTY OF TIlE (JOLI-' CCJ URSE FOR OPEN SP:'\CE DENSIT'r' 

EEQl.IIRElvlENTS IN PEFZPE'lJ) ITY,- THE PL.\NNIN G DEP,\RTf\ lENT J {/\S 

CONCURRED IN Ti [[ FOlZl~C;OJ N( i CONDITIO N. 



NORTH SHORE COUNTRY CLUB EST A TES DIVISION :n: 
,.. POR1l0N OF niE SW '/4 AND Of niE NW 1/4 OF SEC'TlON 23. -T. 21 N .. R. 3 E.. W.I.I. 

CITY Of TACOMA. PIERCE COUNTY. WASHINGTON 

OAO _10>"'_0'_"'."( 

- ROAD CC.tn(JtUNt 

SICM'J 

OIS' ...... ct \ o.Su.o[HT 

\/ .... 
"- ' 

~~/_/--/~----~~.~ , '~ 
N01 10 SCALE 

Tl'PICAL SIGHT DISTANCE EASEMENT 
OEDICATION or SIGHT EASEMENT AT STREET 
,NTERSECTlONS AND RESTRlCTlVE: COVENANTS 

KJOiI All wr" '" lHCSl "A:[SOIfS. TW.l "t, 1H( UII«Irl1lSICHCt 0WNf1tS or 
THI LNfD H[l11n ... orSC"I8tIl , [WIIRIoClD ..,..p CCN'(1t(0 Eft ~ P'\..'l •• DO 
H[1t(IfDCPIC' ... lf: AND CiANI1 10 ~ PUBLIC oIrHD JH[ ctrr 01 \aC0W0 
f",R1.w1(1t CALlCO TkC "!m"') A J"£Ih"nu.l SIQoII DISl .... cr. WCao["" 
~ A.IIO 0W'Ul THe PftJIIAtt MoPr.l1I'lY J.AIAC[Wl" 10 $"1"£[1 IO'ltR5tcnoNS ~ 
O[SJCItA''lUI AS SOft DlS"\.tIf<IC[ [AS!W[H'J ""'lAS ON lHIS P!.AT. MolD THt 
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RCW 58.17.215: Alteration of subdivision - Procedure. Page 1 of 1 

RCW 58.17.215 
Alteration of subdivision - Procedure. 

When any person is interested in the alteration of any subdivision or the altering of any portion thereof, except as provided in 
RCW 58.17.040(6), that person shall submit an application to request the alteration to the legislative authority of the city, town, 
or county where the subdivision is located. The application shall contain the signatures of the majority of those persons having 
an ownership interest of lots, tracts, parcels, sites, or divisions in the subject subdivision or portion to be altered. If the 
subdivision is subject to restrictive covenants which were filed at the time of the approval of the subdivision, and the 
application for alteration would result in the violation of a covenant, the application shall contain an agreement signed by all 
parties subject to the covenants providing that the parties agree to terminate or alter the relevant covenants to accomplish the 
purpose of the alteration of the subdivision or portion thereof. 

Upon receipt of an application for alteration, the legislative body shall provide notice of the application to all owners of 
property within the subdivision, and as provided for in RCW 58.17.080 and 58.17.090. The notice shall either establish a date 
for a public hearing or provide that a hearing may be requested by a person receiving notice within fourteen days of receipt of 
the notice. 

The legislative body shall determine the public use and interest in the proposed alteration and may deny or approve the 
application for alteration. If any land within the alteration is part of an assessment district, any outstanding assessments shall 
be equitably divided and levied against the remaining lots, parcels, or tracts, or be levied equitably on the lots resulting from 
the alteration. If any land within the alteration contains a dedication to the general use of persons residing within the 
subdivision, such land may be altered and divided equitably between the adjacent properties. 

After approval of the alteration , the legislative body shall order the applicant to produce a revised drawing of the approved 
alteration of the final plat or short plat, which after signature of the legislative authority, shall be filed with the county auditor to 
become the lawful plat of the property. 

This section shall not be construed as applying to the alteration or replatting of any plat of state-granted tide or shore lands. 

[1987 c 354 § 4.) 

http: //apps.leg. wa.gov/rcw/default.aspx?cite=58.17 .215 2/28/2012 
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ICARR 7llrn.c 
CAMPS 

JUL 3 ~L!.. 
1 2007 

OFFICE OF THE HEARING EXAMINER 

CITY OF TACOMA 

In the Matters of: 

NORTHSHORE INVESTORS, LLC, 

Appellants. 

v. 

CITY OF TACOMA, 

Respondent, 

SAVE NE TACOMA, 

Cross Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

HEXAPL2007-00002 and 
HEXAPL2007-00003 

ORDER ON MOTION 
FOR CLARIFICATION 

Cross Appellant SAVE NE TACOMA requested reconsideration or clarification of the 

Hearing Examiner Pro Tempore's decision of July 12, 2007. Applicant Northshore Investors, 

LLC filed a response opposing the request. 

The Hearing Examiner Pro Tempore has considered these submissions and states the 

following. The decision was directed solely at the Notice of Incompleteness. Conclusion of 

ORDER ON MOTION FOR 
CLARIFICATION -1 -

City of Tacoma 
Office of the Hearing Examiner 

Tacoma Municipal Building 
747 Market Street, Room 720 

Tacoma, WA 98402-3768 
(253)591-5195 FAX (253)591-2003 
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Law 24 and Conclusion of Law 26 should be read in conjunction. No final ruling on the 

applicability ofRCW 58.17.215 was intended. 

SO ORDERED this 30th day of July, 2007. 

ORDER ON MOTION FOR 
CLARIFICATION -2-

FORD, Hearing Examiner Pro Tempore 

City of Tacoma 
Office of the Hearing Examiner 

Tacoma Municipal Building 
747 Market Street, Room 720 

Tacoma, WA 98402-3768 
(253)591-5195 FAX (253)591-2003 
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The Honorable Russell W. Hartman 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR COUNTY OF PIERCE 

THE CITY OF TACOMA, a Washington) 
municipal corporation, ) 

Plaintiff, ) No. 08-2-04025-4 
) 

FEB 04 Z 09 

and ) 
. ) ORDER GRANTING IN PART AND 

JOHNNIE E. LOVELACE, an individual;) DENYING IN PART PLAINTIFF'S 
LOIS S. COOPER, an individual; and JAMES) MOTION FOR PARTIAL SUMMARY 
V. LYONS and RENEE D. LYONS, a marital) JUDGMENT AND DEFENDANTS' 
community, ) JOINT MOTION FOR SUMMARY 

Intervenor Plaintiffs, ) JUDGMENT 
) 

v. ) 
) [PROPOSED) 

NORTH SHORE INVESTORS, LLC, a ) 
Washington limited liability company, ) 
NORTII SHORE GOLF ASSOCIATES,) 
iNC., a Washington corporation, and ., 
HERITAGE SA VrNGS BANK, a Washington) 

I Corporation i 
) 

I 
i 

Defendants. ) 

THIS MA n~ER came before the Court on Plaintiff City of Tacorna's Motion for 

Partial Summary Judgment. and Defendanls NOl1h Shore Golf Associates, Inc. ("NSGA") 

and Nonhshore Investors. LLC's ("Investors'·) reciprocal Motion for Summary Judgment 

pursuant to CR 56. 

ORDE.R GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED] - I 

ORISIf~AL 

Gordon Derr .. 
:::025 First ';·~~nue. S..:it~ ~O(j 
S'!.-,:~!e. WA Cfe12i<~ 1 40 

i2G6; 3e2·9540 
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1. This Judgment affects the following described real property, commonly referred to 

as the North Shore Golf Course ("Golf Course"): 

2. 

Parcel A: 

Parcel B of City of Tacoma Boundary Line Adjustment 
Recorded September 13, 1995 under Recording Number 
9509130149, Records of Pierce County Auditor. 

Excepting therefrom that portion conveyed to United 
Properties Linkside, Inc., by deed recorded under Recording 
Number 9711210225. 

Situate in the City of Tacoma, County of Pierce, State of 
Washington. 

Parcel B: 

Lot 2, Pierce County Short Plat Number 8704240392, 
according to the plat thereof recorded April 24, 1987, Records 
of Pierce County Auditor. 

Situate in the City of Tacoma, County of Pierce, State of 
Washington. 

Plaintiff City of Tacoma and Defendants seek the following relief:· 

a. For 1>laintiff City of Tacoma. 

(I) A judgment that: 

(i) The Open Space Taxation Agreement COSTA") between 
Plaintiff City of Tacoma and Defendant NSGA, dated 
September 21, 1 981, created a non-possessory property 
interest for Tacoma in the North Shore Golf Course 
property: I 

(ii) The restrictions upon the Golf Course in the OSTA remain 
binding and enforceable by Tacoma unless and until 
Tacoma approves a different use of the property; 

(iii) The OSTA cannot be unilaterally terminated by N$CiA or 
i.ts successors or assigns~ 

(ivi The R-2 Planne.d Residential Districi (R-2 PRD) rezone of 
the Golf Course and surrounding property was conditioned 
upon maintenance of the Golf Course as open space; 

GordonDert 
ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
(PROPOSED]- 2 

2025 FII~~ ~.I/'.tnt.r-e. S,dfE- ~·oo 

$P..!1;e. WA 9812i·3i4D 
{2Gb} .Je2-95Iiv 
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(2) 

(3) 

(v) The North Shore Concomitant Zoning Agreement (CZA) 
dated November 6, 1981, implemented the legislative 
rezone decision and remains binding even if not signed by 
the Golf Course owners; and 

(vi) The provision in the CZA that requires development 
consistent with the approved site plan is sufficient to impose 
the golf course use restriction. 

Dismissal of Defendant NSGA's counterclaim for Inverse 
Condemnation. 

Reserving for trial the issue of whether Defendants are estopped to 
deny that they and the Golf course are bound by the CZA and the 
issue of whether Plaintiff City of Tacoma is entitled to quiet title in 
an interest in real property in the Golf Course. 

b. For Defendants NSGA and Investors, a judgment that: 

(1) 

(2) 

(3) 

(4) 

(5) 

The 1979 Agreement Concerning North Shore Golf Course has 
expired by its terms and does not restrict the Golf Course to open 
space use in perpetuity; 

The 1978 Real Estate Contract between NSGA and Tacoma Land 
Company, Inc., has expired by its own tenns and does not restrict 
the Golf Course to open space use in perpetuity; 

The CST A does not constitute a property interest in the Golf 
Course; it is a revocable agreement that does not restrict the Golf 
Course to open space in perpetuity; 

The elA does not constitute a property interest in the Golf Course; 
it is a zoning enactment that does not restrict the Golf Course to 
open space use in perpetuity; and 

DiSOltssal with pre-judice ·of all of [ntervenor-Plaintiffs' claims, 
which request and relief shall be addressed by separate order. 

'[lIe COUlt heard the oral argument of couosel for the parties at hearing on 
i 

December 19, 2008. '111e COi.lrt conside.red the pleadings and files that comprise the i 

record in rhis aCfion. The Court also considered the foliowing docume.nts and evidence, I 

... 

..>. 

ORDER GR.I\NT[NG IN PART AND DENYING IN PART 
Pl.AINTIFF·S PARTlAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED)- 3 

GordonDerr.., 
2025 fi rst AV'2r.ue. St:i!e 5C() 
5-eatt:e. ViI-. '18121·3 140 
(206; 3~<'15"O 
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which were brought to the Court's attention before the order on summary judgment was 

entered: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

l. 

.1. 

k. 

I. 

m. 

n. 

PlaintiffCity of Tacoma's Motion for Partial Summary Judgment; 

Defendants North Shore Golf Associates, Inc. and Northshore Investors, 
LLC's Joint Motion for Summary Judgment; 

Declaration of Dale Johnson in support of Plaintiff City of Tacoma's 
Motion for Partial Summary Judgment and the attaclunents thereto; 

Declaration of Caroline Haynes-Castro in support of Plaintiff City of 
Tacoma's Motion for Partial Summary Judgment and the attachments 
thereto; 

Declaration of Leonard .T. Webster in support of Plaintiff City of Tacoma's 
Motion for Partial Sun~uary Judgment and the attachments thereto; 

Declaration of Jay P. DeTT in support of Plaintiff City of Tacoma's Motion 
for Partial Summary Judgment and the attachments thereto; 

Declaration of Jodi Marshall in support of Plaintiff City of Tacoma's 
Motion for Partial Summary judgment and the attachments thereto; 

Declaration of Richard Settle in SUppOIt of Plaintiff City of Tacoma's 
Motion for Partial Summary judgment and the attachments thereto~ 

Declaration of Aaron M. Laing in support of Defendants' Joint Motion for 
SWllmary Judgment and attachments thereto; 

Declaration of James Bourne in support of Defendants' Joint Motion for 
Summary Judgment and attadunents thereto; 

Declaration of DelUlis Hanberg in support of Defendants' Joint Motion for 
Summary Judgment and attachments thereto; 

Plaintiff City of Tacoma's Response to Defendants' Join! Motion for 
Summary Judgment; 

Declaration of Dale Johnson in support of Plaintiff City of Tacoma '$ 

Response to Defendant~' Joint Motion for Summary Judgment and 
attachments thereto; 

Declaration of Caroline Haynes-Castro in support of Plaintiff City of 
Tacoma's Response to Defendants·· Joint Motion for Summary Judament • .... I 

and attachments thereto; I 

GordonDerr .. 
ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT 
[PROPOSED) - 4 

2025 Fi~t( A..,~nue. Suite 500 
Seenl..:, 'Nt:.. 9B }21·3140 
(206, ?..52-95 14O 
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o. Defendants' Response to Plaintiff City of Tacoma's Motion for Partial 
Summary Judgment; 

p. 

q. 

r. 

s. 

t. 

u. 

v. 

Declaration of Paul W. Moomaw in support of Defendants' Response to 
Plaintiff City of Tacoma's Motion for Partial Summary Judgment and 
attachments thereto; 

Plaintiff City of Tacoma' s Reply to Defendants' Response to Plaintiff City 
of Tacoma's Motion for Partial Summary Judgment; 

Defendants' Reply to Plaintiff City of Tacoma's Response to Defendants' 
Joint Motion for Summary Judgment; 

Supplemental Declaration of Aaron M. Laing in Support of Defendants' 
Reply to Plaintiff City of Tacoma's Response to Defendants' Joint Motion 
for Summary Judgment and attachments thereto; 

Supplemental Declaration of James Bourne in Support of Defendants' 
Reply to Plaintiff City of Tacoma's Response to Defendants' Joint Motion 
for Summary Judgment and attachments thereto; 

Notice of Errata Pertaining to Plaintiff City of Tacoma's Motion for Partial 
Summary Judgment; and 

Intervenor Plaintiffs Joinder m City of Tacoma's Motion for Partial 
Summary Judgment. 

Based upon the argument of counsel, the evidence presented and the pleadings and 

flies that comprise the record in this matter, the Court finds: 

a. The undisputed factual record establishes that: 

(l) 

(2) 

(3) 

This lawsuit pertains to a Planne.d Residential Development 
('"PRO") located in Tacoma, Washington, commonly referred to as 
North Shore Commy Club Estates (,·Country Club Estates"). 

Prior to 1978, all property now included in the Country Club 
Estates PRO, including the Golf Course, was owned by the Tacoma 
Land Company ("TLC"). The zoning classification for the property 
was R-2, One-family Dwelling District, until a re-zone of the I 
property to R-2 PRD in 1981. I 
[n 1978. NSGA \vas operating a golf course on [and that it ieased I 
from TLC. On November 20, 1978, TtC and NSGA eniered into a I 
Real Estate Contract in which NSGA agreed to purchase the Golf 
Course from TLC. However. at the time. Nu- West Pacific. Inc. 
("N 1I-West") and its partner: Brownfield and Associates, r nco 

GordonDerr. .. 
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(4) 

(5) 

(6j 

("Brownfield"), acting through a joint venture North Shore 
Associates ("NSA"), already held option purchase rights to 
purchase the Golf Course and adjacent property from TLC. 
Accordingly, NSGA and TLC were not able to carry out the 
contract for sale of the Golf Course to NSGA without the consent 
of Brownfield and Nu-West. 

On May 10, 1979, Defendant NSGA entered into an Agreement 
Concerning North Shore Golf Course dated May 10, 1979, (" 1979 
Agreement"), with Nu-west and Brownfield. This 1979 
Agreement required NSGA to (l) subject the Golf Course to the 
master planning process; (2) restrict the use of the Golf Course for 
such period as required by the City of Tacoma for density and open 
space requirements; and (3) execute all documents so that Nu-West 
may use the property for density and open space and other 
requirements as though it were owned by Nu-West. In return, 
NSGA obtained the option purchase rights to purchase the Golf 
Course from TLC. Upon satisfaction of its obligations under the 
1979 Agreement, the Agreement was to expire and only the 
restrictions on the Golf Course imposed by the City of Tacoma 
under the master planning and development process were to remain. 

On June 21, 1979, North Shore Associates, as applicant, and Nu­
West and NSGA as owners, submitted to Tacoma an application for 
reclassification of the Country Club Estates property, including the 
Golf Course, from R-2 to R-2 PRD. This application included a 
master plan that offered the golf course for designation as open 
space as part of this PRD planning process. In addition to beiog 
involved as an owner in the application for the PRD 
reclassification, NSGA submitted a separate application to Tacoma 
for establishment of Open Space Current Use Classification for the 
Golf Course pursuant ·to RCW Ch. 84.34. On Febnlary 10, 198 L 
the PRD and open space classification applications were considered 
by the Hearing Examiner at a single combined hearing. Evidence I 
considered by the Hearing Examiner included the 1979 Agreement. I 
The Hearing Examiner recommended that the Golf Course should 
be designated as open space as a condition of the PRD approval. I 

The City Council PRO decision included the same condiiion. 

On September 21, J 98 I, NSGA and duly authorized representatives 
of Tacoma executed the OST A. Tbe OSTA unambiw.uouslv 
provides that "[t]he use of [the Golf Course] shall be restricted 
solely to golf course and open space use. No use of such land other 
than as specifically provided hereunder shall be. authorized or 
allowed without the express consent of Tacoma."" The OSTA I 
further provides that the "agreement shall be effective commencing 
on the dale the legislative bodY receives the signed a£!reement from 
the Owner and sh'all remain in' effect until suc.h time as nullified bv 
Tacoma." . 
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(7) 

(8) 

(9) 

On November 3, 1981, the Tacoma City Council adopted Rezone 
Ordinance No. 22364, which incorporated the conditions 
recommended by the Hearing Examiner. This Rezone Ordinance 
resulted in PRD-2 Zoning of the Golf Course and surrounding 
property. The legal description in this Rezone Ordinance includes 
the Golf Course within the boundaries of the PRD zoning. 

On November 6, 1981, Nu-West and duly authorized 
representatives of Tacoma executed the CZA. The CZA applies to 
certain described property, including the Golf Course. The CZA 
condition 2(tt) provides that "[t]o ensure the integrated 
development of the site, the total development shall be constructed 
and thereafter maintained in a united manner. Such unified 
development and maintenance shall be in accordance with this 
agreement and the approved Site Plan, irrespective of the sale or 
division of ownership of the site." The legal description of the 
property covered by the CZA includes the Golf Course. The master 
plan and site plans pertaining to the R-2 Planned Residential 
Development show the Golf Course as a golf course. 

NSGA and Investors have submitted applications to Tacoma for 
approval of permits to redevelop the Golf Course from golf course 
and open space use to residential use with 860 residential units. 
The land use process pertaining to those applications is not yet 
complete. 

The restrictions to open space and golf course use placed upon the Golf 
Course in the OST A and CZA su~iect the Golf Course to an open space 
land use designation. Defendants may seek the City of Tacoma's consent 
to alter or nullify the land use designation set fOl1h in the OST A and CZA 
to redevelop the Golf Course. NSGA and lnvestors are in no different 
position than any other property owner within the PRD with respect to 
requesting to change the land use designation of and to re-develop real 
property within the Country Club Estates PRD. The City of Tacoma's 
processing of and decision in response to such a request is subject to the 
provisions of the City's PRO reguiations as well as ge.neral land use l;;t·w·s, I 

including the rules of inverse condemnation. The City must process 
NSGA's and Investors' pending land llse application as though it wouid an 
application from any other property owner within tbe Country Club Estates 
PRO, that is, consistent with the provisions which are set forth in the 
plalU1ed residential development ordinance. 

The open space land designations regarding the Golf Course contained in 
the OSTA and ClA dt) not constitute a taki[lQ under either the state or 
tederal constitutions because Nu-West and NSGA jointly offered the Golf 
Course property as open space necessary La obtain PRD approval of the 
Golf Course and surrounding property. 
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g. 

h. 

Defendants' takings claim arising out of the 1981 PRD zoning decision is 
barred by the statue of limitations, pursuant to Orion Corporarion v. State, 
109 Wn.2d 621, 747 P.2d 1062 (1987). 

To the extent necessary, the OSTA satisfies all elements of the 
requirements for a deed set forth in RCW 64.04.020. . 

The CZA applies to the Golf Course, notwithstanding that Defendant 
NSGA did not sign the document. NSGA and Nu-West were joint 
applicants for the PRD re-zone. NSGA promised to be bound by the 
master planning process in the 1979 Agreement, which provided that Nu­
West may subject the Golf Course property to the master planning process 
as though it were owned by Nu-West. It is undisputed that the 1979 
Agreement was presented by the parties and considered during · the PRO 
approval process. Accordingly, the OSTA, CZA, and 1979 Agreement 
establish a legal relationship that binds the Golf Course to the land use 
designation set forth in the CZA. 

The Defendants do not have the right to unilaterally terminate the OSTA. 
The express language of the OSTA provides that the use of the Golf Course 
shall be restricted solely to golf course and open space use unless and until 
the City of Tacoma consents otherwise. Inclusion of this restriction, which 
resulted from the land use process, in the OSTA does not violate RCW Ch. 
84.34 et seq. 

The open space land use designation on the Golf Course property set forth 
in the OST A and CZA does not constitute a property interest held by the 
City of Tacoma in the Golf Course property . 

Based upon the above findings, it is hereby ORDERED, ADJUDGED and 

DECREED thar: 

l. Plaintiff City of Tacoma's Partial Motion for Summary Judgment is GRANTED, 

in part, as set forth below. 

2. Judgment shall be entered in favor of PlainriffCity of Tacoma as fellows: 

a. 

b. 

The gol f course/open space land use designation in the OSTA remains 
binding and enforceable by the City of Tacoma, unless and until the City of 
Tacoma approves a di rferent use of the North Sbore Gol f Course prOpeJ1y 
throug.h the applicable land use application process; 

The OSTA cannot be unilaterally terminated by North Shore Goif 
Associates. lncorporated. or its successors or assigns; 
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The R-2 Planned Residential District (R-2 PRO) rezone of the North Shore 
Golf Course and surrounding property was conditioned upon maintenance 
of the Golf Course as open space. The PRD master plan land use 
designation for the Golf C.ourse is open space; 

The North Shore Concomitant Zoning Agreement (Recording No. 
8111120139) (CZA) implemented the City of Tacoma legislative rezone 
decision and remains binding on North Shore Golf Associates, its 
successors and assigns; 

CZA condition 2(tt) requires development consistent with the approved site 
plan and designates the Golf Course as open space; 

The open space and golf course use restrictions placed upon the Golf 
Course in the OSTA and CZA constitute land use designations. 

Defendants may request that the City of Tacoma amend, nullify or alter the 
land use designations set fo~h in the OSTA and CZA through the land use 
process. NSGA and Investors are in no different position than any other 
property owner within the PRO with respect to requesting to change the 
land use designation of and to re-develop real property within the Country 
Club Estates PRD. The City of Tacoma's processing of and decision in 
response to such a request is subject to the provisions of the City's PRD 
regulations as well as general land use laws, including the rules of inverse 
condemnation. The City must process NSGA's and Investors' pending 
land use application as though it would an application from any other 
property owner within the Country Club Estates PRO, that is, consistent 
with the provisions which are set forth in the planned residential 
development ordinance. 

l8 1-3. =="'~~;fendants· Joint Motion for SlU11mru'Y Judgment is GRANTED, as set forth I 
19 I above. [0 the extent thai the legal relationship between the City of Tacoma and NSGl\' 

20 
""\, 
.!1 I 
,,) 

~~ II 
~3 I 

i 

24 

created by the OST A and CZA is not a real property interest; it is an open space land use 

designation on the Golf Course. Defendants' Joint Motion for Summary Judgme.nt is I 
DENIED in aJi other respects not inconsistent with the remainder of this Order and the 

separate order regarding Defendants' request for dismissal with prejudice of a!l of 

lntervenor-Plainti ffs' claims. 
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4. Defendant NSGA's counterclaim for inverse condemnation based upon the 

conditions imposed upon the Golf Course in 1981, as set forth in the OST A and CZA, is 

barred by the statute of limitations and is dismissed with prejudice. 

5. Defendant NSGA's counterclaim for inverse condemnation arising out of the 

pending land use application is not ripe and is dismissed without prejudice. 

6. Having determine.d that the City of Tacoma does not have a property interest in the 

Golf Course pr~perty, Plaintiffs claim to quiet title is dismissed with prejudice. Plaintiff 

City of Tacoma wiil file a Release of Lis Pendens within ten calendar days of entry of this 

order. 

7. Having detennined that the CZA is binding on the Golf Course owners, their 

successors and assigns and upon the Golf Course property, it is unnecessary to proceed 

with trial pertaining to Plaintiff City of Tacoma's estoppel claims. 1110se estoppel claims 

are, therefore, dismissed without prejudice. . ~ , _._ 
'7r-~ -t-~~. 

DONE IN OPEN COURT this~ __ day ofJaflu*1',2009. 

RUSSELL W. HARTMAN 
JUDGE RUSSELL W. HARTMAN 
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", r-CEI\' L r\ t: . L . ', .. 
The Honorable Russell W. Hartman 

'; OUSLE Y BR 10\ IH 
'.') TEPHENS PLLC 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

8 THE CITY OF TACOMA, 
NO. 08-2-04025-4 
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Plaintiff, 

and 

JOHNNIE E. LOVELACE, an individual; 
LOIS S. COOPER, an individual; and 
JAMES V. LYONS and RENEE D. LYONS, 
a marital community, 

Intervenor-Plaintiffs, 

v, 

NORTH SHORE GOLF ASSOCIATES, 
INC., a Washlngton corporation; 
NORTHSHORE INVESTORS, LLC, a 
Washington Limited Liability Company; and 
BERHAGE SAVINGS BANK, a Washington 
corporation, 

Defendants. 

[PROPOSED] ORDER GRANTING 
DEFENDANTS NORTH SHORE GOLF 
ASSOCIATES, INC. AND 
NORTHSHORE INVESTORS, LLC'S 
JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF 
INTERVENOR-PLAINTIFFS' CLAIMS 
AND DENYING MOTION TO STRIKE 

[Clerk's Action Required] 

THIS MATTER came before the Court on Defendants North Shore Golf Associates, 

Inc, ("NSGA")and Northshore Investors, LLC's ("Investors") Joint Motion for Summary 

Judgment and Defendants' Motion to Strike Declaration of John Weaver & References 

Thereto, The Court heard the oral argument of counsel for the parties at hearing on December 

19,2008, The Court considered the pleadings and files that comprise the record in this action, 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC, AND NORTH SHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STIUKE - 1 
4639/0011224085.2 
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15 . Order Granting Plaintiffs Motion for Partial Summary Judgment and Denying 

Defendants' Motion. for Summary Judgment; and 

16. The Court records, pleadings, and files herein. 

Based on the foregoing, and the Court having been fully advised in these matters, the 

Court FINDS AND CONCLUDES AS FOLLOWS: 

1. There are no material facts that need to be adjudicated, and the rights of the 

parties can be declared as a matter of law based on the record before the Court. 

2. The Court orally granted Defendants' Motion for Leave to Shorten Time for 

Hearing Motion to Strike Declaration on December 19,2008. 

3. Paragraphs 9 through 12 of the Declaration of John Weaver contain legal 

conclusions. To the extent that the testimony in these paragraphs could be considered under 

the Rules of Evidence, the Court gives no weight to the opinion evidence in paragraphs 9-12 of 

the Declaration of John Weaver because Professor Weaver did not review the Agreement 

Concerning North Shore Golf Course between North Shore Golf Associates, Inc. and Nu-West 

Pacific, Inc. dated May 10, 1979 ("1979 Agreement"), which is a central part of the legal 

relationships that were created and the subject of Professor Weaver's covenant analysis. 

4. The 1979 Agreement did not create any third-party beneficiary rights on the 

part of any third-parties, including, specifically, Intervenor-Plaintiffs, 

5, The Open Space Taxation Agreement between North Shore Golf Associates, 

Inc. and the City of Tacoma, dated September 21, 1981 ("OST A"), did not create any third­

party beneficiary rights on the part of any third-parties, including, specifically, IntervenoI­

Plaintiffs, 

6. The North Shore Concomitant Zoning Agreement between Nu-West, Inc. and 

the City of Tacoma, dated November 6, 1981 ("CZA"), did not create any third-party 

beneficiary rights on the part of any third-parties, including, specifically, Intervenor-Plaintiffs, 

[PROPOSED) ORDER GRANTfNG DEFENDANTS NORTH 
SHORE GOLF ASSOCIA TES, INC. AND NORTHSHORE 
fNVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF lNTERVENOR-PLATNTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE· 3 
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7. As set fOlth in the Court's Order Granting Plaintiffs Motion for Partial 

Summary Judgment iilld Denying Defendants' Motion for Summary Judgment, the restrictions 

to open space and golf course use placed upon the Golf Course in the OST A and CZA subject 

the Golf Course to an open space land use desi gnation, not a property interest on the part of the 

City of Tacoma. The legal relationship between the City of Tacoma and NSGA arising from 

the OST A and CZA is a land use designation. NSGA and Intervenors may seek the City of 

Tacoma's consent to alter or nullify the land use designation set forth in the OSTA and CZA to 

redevelop the Golf Course. NSGA and Investors are in no different position than any other 

property owner within the PRD with respect to requesting to change the land use designation 

of and to re-develop real property within the COWltry Club Estates PRD. 

8. The land use designation set forth in the OSTA and CZA does not constitute, 

create or result in a common plan of development, or any other right or restriction, enforceable 

by IntervenorwPlaintiffs or any other private third-parties as an equitable servitude, restrictive 

covenant, property interest or otherwise. 

9. None of the plats which were approved within the Country Club Estates PRD 

contains any dedication of open space or other use restrictions that affect the Golf Course 

property owned by North Shore Golf Associates, Inc. that is the subject of this action. 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. Defendants' Motion to Strike Declaration of John Weaver & References 

Thereto is DENIED. However, because Professor Weaver did not review the 1979 Agreement 

in reaching his conclusions, paragraphs 9 through 12 of the Weaver DecIaration and all 

references thereto are given no weight by the Court. 

2. Defendants North Shore Golf Associates, Inc. and Northshore Investors, LLC's 

Joint Motion for Summary Judgment against Intervenor-Plaintiffs is GRANTED. All of 

Intervenor-Plaintiffs' claims in this matter are hereby dismissed whh prejudice. 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT M0110N FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 4 
4639/00112'l40BS.2 

TOUSLE:\, BRAIN STEPIIENS PLLC 
1700 Sev8nlh Avenue. Suite 2200 

s ... mo. Waohlnl1ion 9B 101 
TEl. 206.682.5500 • FAX 206.682.2992 
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DATED this ,--'--__ day of February, 2009. d-.~ 

Presented by: 

By:-'-__________ _ 
Christopher I. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneysfor Defendant North Shore Golf 
Associates, Inc. 

SCHWABE, WILLIAMSON & WYA IT, P.C. 

By: 
Aaron M. Laing, WSBA #34453 
Attorneys for Defendant Northshore 
Investors, LLC 

Copy Received; Approved as to Form; Notice of Presentation Waived By: 

KARR TUTfLE CAMPBELL 

By:." ____________ _ 

Steven D. Robinson, WSBA #12999 
Attorneys for Intervenor-Plaintiffs 

GORDONDERR LLP 

By: _______ _ 
Dale N. Johnson, WSBA #26629 
Attorneys/or Plaintif/City of Tacoma 

[PROPOSED] ORDER GRANTfNG DEFENDANl'S NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
[NVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOnON TO STRlKE - 5 
463910011224085.2 

TOIISL.EY BRAIN S'TEfHENS PLLC 
1700 Sevenlh Av&r1US, Suils 2200 

SeaUIe. Washington 98101 
TEL. 206.662.5600. FM 206.667..2992 
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DATED this ___ day of February, 2009. 

HONORABLE RUSSELL W. HARTMAN 

Presented by: 

TOUSLEY BRAIN STEPHENS PLLC 

By: ____ . _______ _ 

Christopher I. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneys for Defendant North Shore Golf 
Associates, Inc. 

Copy Received; Approved as to Form; Notice of Presentation Waived By: 

KARR TUTTLE CAMPBELL 

By: ____ ___________ _ 

Steven D. Robinson, WSBA #12999 
Attorneys Jor Intervenor-Plaintiffs 

GORDONDERR LLP 

By: ___ . __ .... _____ _ 

Dale N . Jo1mson, WSBA #26629 
AttorneysJor PlaintijfCity afTacoma 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLf ASSOCIATES, INC, AND NORTH SHORE 
INVESTORS, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DlSMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE - 5 
4639/0011224085.2 

Tousu;y BRAIN SnPIlENS PLLC 
1700 Seventh Avonuo. Suile 2200 

S ... tlle, W •• Nng1on 9B101 
TEL. 206.682.5600. FAX 206.682.2992 
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DATED this ___ day of February, 2009. 

HONORABLE RUSSELL W. HARTMAN 

Presented by: 

TOUSLEY BRAIN STEPHENS PLLC 

By:-::-:--:----:----:c--:---,-___::------
Christopher I. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Attorneys for Defendant North Shore Golf 
Associates, Inc. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: ____ ~---------------------
Aaron M. Laing, WSBA #34453 
Attorneys for Defendant Northshore 
Investors, LLC 

Copy Received; Approved as to Fonn; Notice of Presentation Waived By: 

KARR TUTTLE CAMPBELL 

BY~-
Steven D. Robinson, WSBA #12999 
Attorneys for Intervenor-PlaintiffS 

GORDONDERR LLP 

By: ______________ __ 
Dale N. Johnson, WSBA #26629 
AttorneysfoT PlaintijJCity a/Tacoma 

[PROPOSED) ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTIISHORE 
INVESTORS. LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIKE ~ 5 
4639.4)llIn2408l .2 

TOUSLEY BRAIN STEPm;NS PLLC 
1100 S8~enth Avenue. Sut. 2200 

Se.tlkI, WashiRglon ~101 
TEt. 206.6112.5600 • FAX 200.682.2992 
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DATED this __ ~day of February, 2009. 

HONORABLE RUSSELL W. HARTMAN 

Presented by: 

TOUSLEY BRAIN STEPHENS PLLC 

By:---,-_______ --..,.. __ 
Christopher l. Brain, WSBA #5054 
Paul W. Moomaw, WSBA #32728 
Aflorneysfor Defendant North Shore Golf 
Associates. inc. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: _______________ _ 

Aaron M. Laing, WSBA #34453 
Attorneysfor Defendant Northshore 
Investors, LLC 

Copy Received; Approved as to Pom); Notice of Presentation Waived By: 

KARR TUTrLE CAMPBELL 

8y: ... _____________ _ 

Steven D. Robinson, WSBA # 12999 
Attorneysfor Intervenor-flaintifFs 

UORDONDERR LLP 

By: ~~ ~ '1 ~E:Ildt 
/i.5a'l~hN--:-.lohnso~, WSBA #26629 

Allorneys/or Pla;nl~ffCilY of Tacoma 

[PROPOSED] ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTORS, LLC'S JOINT MOT10N FOR SUMMAR Y 
JUDGMENT DISMISSAL or INTERVENOR-PLAINTIfFS' 
CLAIMS AND DENYING MOTION TO STRJKE - 5 
4b.19100 112]40812 

TOUSLEY 13n,\IN SnO'UENS pl.-I.e 
1700 Sft'lenth Avonue. GuilO Z100 

SaaUfe, Walhin9lon 06101 
TEL. ?OG.6152.5600 • FAX ~.G82.2992 
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By:. 
Mark A. Hood, WSBA #2D152 
Attorney for Defendant Heritage Bank 

27 [PROPOSED) ORDER GRANTING DEFENDANTS NORTH 
SHORE GOLF ASSOCIATES, INC. AND NORTHSHORE 
INVESTOR...':>, LLC'S JOINT MOTION FOR SUMMARY 
JUDGMENT DISMISSAL OF INTERVENOR-PLAINTIFFS' 
CLAIMS AND DENYING MOTION TO STRIXE - 6 

TOUSLEY BRAlN Bn;PHF.NS l'LLC 
1100 Seveolb Avenu~ SuIter 2200 

S •• lUe, Walllonglan 95101 
TEL. 206.66~.6IlOO • FAA 206.062.2992 



APPENDIX F 



OFFICE OF THE HEARING EXAMINER 

CITY OF TACOMA 

FINDINGS, CONCLUSIONS, RECOMMENDATION AND DECISIO 

APPLICANTS: Northshore Investors LLC 

PROJECT: The Point at Northshore 

LOCATION: Northshore Golf Course located at 4101 NorthshoreBo 
1611 Browns Point Boulevard NE. The project "te is loca 'within an 
"R-2 PRD" One-Family Dwelling and Planned R entiaJi Development 
District. , .. (.' 

SUMMARY OF REQUESTS: 

File No. REZ2007-40000089068: Rez.o ... . tion - a request to modify 
an existing condition of approval placed on the.,!¥I{frp~(!jl:u;$e site in connection with Northshore 
Country Club Estates PRD in a previou ich occurred in 1981 and established the PRD 
designation for the site. '"'Y' 

L 0Wff' , File No. PLT2007-4000 . , minary Plat - a request to subdivide the 
..... ntaining 366 single-family detached homes in 

the southerly portion of~,~~ i)1 and fe/attached townhomes in the northerly portion of the site. 
In addition, the appliSflntpropo 65 separate tracts to serve various uses, such as private 
access roads, open s ;(; ce, stonp w er facilities, slopes, and critical areaslbuffers. 

FileN 

" 
i ; 

0000089067: Site Plan Approval - a request for site plan approval 
If course, accompanying the rezone request. 

o. ML 2007-40000089065: Variances/Reductions - a request for variances to 
rt;quirements, reductions to minimum lot area and minimum lot standards 

File Nos: WET 2007-40000105839 and WET2007-40000105876: Wetland/Stream 
Assessments, and Wetland/Stream Exceptions - identification of regulated systems on the golf 
course and request for exemption of such systems from a Wetland Development Permit; request 
for interrupted buffers on two Category IV wetlands. 
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PUBLIC HEARING: 

After reviewing the Staff Report of the Department of Public Works, the Hearing Examiner Pro 
Tempore conducted a public hearing on the applications. Hearing sessions were held on four 
days - October 12, 13, 15 and 16, 2009. The record was held open for response by the City to 
conditions proposed by the applicants. The record closed on October 23, 2009. 

Two hundred, seventy-six (276) exhibits were admitted. Six ofthese exhibits are volumes 
containing several hundred public comment letters. 

At the hearing Aaron M. Laing and Thomas Bjorgen, Attorneys at Law, repr 
applicants. The City was represented by Jay Derr, Attorney at Law. Save NE 
represented by Gary Huff, Attorney at Law. Thirty-four (34) persons 
testimony. 

RECOMMENDATION: 

File No. REZ2007-40000089068: 
denied. 

DECISIONS: 

File No. SIT2007-4000008906 
effective on the date the City Council a 

The application should be 

effective on the date the Ci 
'ii'ninary Plat - The Preliminary Plat is denied, 

n the Rezone Modification recommendation. 
l:;:[~l;~!J· ' 

File Nos: MLU20(j7-4Q~989065, WET2007-40000105839, WET2007-40000105876: 
Variances/Reductions, Wetland/Sti~am Assessments, Wetland/Stream Exemptions - Because 
of the decisions ti,th~i .site Plan Approval and Preliminary Plat these matters need not be 
reached. . .. " 

FINDINGS OF FACT 

General Description of Proposal 

1. Northshore Country Club Estates (Country Club Estates) is an approximately 338-
acre I planned residential district consisting of residential areas and an 18-hole golf course, 
located at 33d Street NE and Norpoint Way NE and west of 45th Avenue in the City of Tacoma. 

I Different numbers have been used by the Applicants and the City. The differences are the result of the variations 
in historical records, GIS data, Pierce County Assessor data, property descriptions and surveys. The Examiner is 
using the number provided by City Staff in their Staff Report. 
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It is located within an "R-2 PRD" One-Family Dwelling and Planned Residential Development 
District. 

2. The R-2 PRD zoning for the area was approved in 1981, along with general approval 
of Divisions 2, 3 and 4 of Country Club Estates, with specific Preliminary Plat approval of 
Division 2A. Since that approval, Divisions 2, 3 and 4 have been finally platted and developed 
around and within the golf course. 

3. The golf course (North shore Golf Course) is a privately owned 18-holegolf 
which is open to the public. Since before the 1981 rezone through the present, tffeisu 
residential areas and the golf course area have been in separate ownership. 

4. Presently, the golf course is the major green and open area i 
otherwise given over to housing. The fairways are bordered by matur 

,.v"'''' .. ~,vu that is 

trees. There are six ponds which are both ornamental and a featvteBf tn~i'! t~ .. ~v,~y 
system. 

5. The golf course sits in a kind of topographic 
axis. Except at its south and southwest ends, the cour,se 
residential developments. The single family residen~;~.s 
over the golf course. Other parts of the develop 
island which the northern portion of the golf 
northern perimeter contain clustered condo 

FOut on a north-south 
at a lo~er elevation than the adjacent 
u d tge perimeter have views into and 

;tfbn a slightly elevated interior 
undo This area and a part of the 

\{lImrtments. 

6. On January 29, 2007, North ore In LLC (applicants) submitted an application 
rse by inserting 860 residential units consisting 

n home units, to be built in phases over the next 
ine Point at Northshore," would also include the 

ontain open space, slopes, private access roads, utilities 

for permits to redevelop the Nort f 
of366 single-family detached 
six plus years. The develo 
creation of multiple trac!s 
and recreation areas. 

7. The g,!rinci~~lmatte~s requested in the application are approval of the Preliminary Plat 
of "The Point ' NPlili§ltore~" approval of a Rezone Modification and a Site Plan Approval. In 
addition ryultipl < :ria~ges/Reductions to development standards and Wetland/Stream 
exemption~ or apgro,¥pls are sought. 

"~:, ~ oIf course occupies approximately 116 acres2 of the overall 338-acre PRD. 
The In~.!~nt aj?plication, in short, proposes to fill the present golf course site with houses. 
To do sO'~i1l require considerable grading to re-contour the rolling terrain of the course for level 
building sites and the installation of utilities. While perimeter trees will be retained as practical, 
interior trees will be removed. Landscaping, of course, will accompany the new development. 

2 Several different figures have also been used for the golf course's size. The Examiner has used the number 
initially used by the City Staff in their Staff Report. 
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9. The Comprehensive Plan designates the site as a "Low Intensity" housing area, 
suitable for single-family home development. The Generalized Land Use Element provides that 
overall densities for a low intensity residential development can range up to 15 dwelling units 
per acre. The existing density at the current level of PRD build-out is approximately 3.57 units 
per acre. The proposed development of 860 units would produce of density of about 7.4 units 
per acre on the 116-acre golf course area. Thus there is no density issue either with the proposal 
in isolation or as it would affect the PRD as a whole. 

10. The applicants have presented analyses intended to show that their proposal can be 
built consistent with PRD regulatory open space requirements. Their view is that private yards 
may be counted as "usable landscaped recreation area," a phrase which is at e oftneopen 
space definition to which the applications are vested. Under this interpretatio n though the 
golf course is eliminated, the proposed development and the pre-existing deve!, will 
provide enough open space within the PRD to satisfy the definition. 

11. The 1981 Hearing Examiner recommendations, ado 
for approval of the rezone and the Preliminary Plat of Division 

by th~eity Council, called 
. . to the following 

condition: 

The applicant shall submit a legal ag 
parties and which may be enforced\QY 
that the property in question · ·'i .. , 

hi~h is binding upon all 
Tacoma. It should provide 

d always have the use of the 
adjacent golf course for its 0 " 

relied upon by the appli 
ensity requirement which has been 

,!ng approval of this request. In this regard, 
128.9 may be used in concept .... However, the agreement attached 

the Examiner beli t 
the golf course .¥ . 
is clearly tie<i~othe 

rust be more certainty provided to insure 
e1ied upon to gain the density for this request, 

, teant's proposed use in perpetuity. 

12. The restrigtion of the,'g9lf course to golf course ( open space) use was implemented 
by means of an Opert~pace T~xai16n Agreement (OSTA) between the owners of the golf course 
and the City, a~, well~; ~Con9omitant Zoning Agreement (CZA) between the developers and the 
City. Under th~OSIA,tne;city must approve any change in the use of the golf course. The 
CZA requires adhe'ring ~Q the approved Site Plan which includes the golf 
course . . 

F~ 

13. ,urrent Rezone Modification application seeks eliminate the Hearing Examiner's 
condition fortlie original PRD approval, to nullify the OSTA and to modify or remove the CZA 
conditio.lllhat requires adhering to the approved Site Plan. In short, it asks for the City'S 
approval to remove the golf course's open space designation. The primary asserted justification 
for making such a change to the original provisions of the PRD zone is that conditions have 
substantially changed. 

14. The instant Preliminary Plat application relates solely to dividing the land on the golf 
course. There is no application to modify the terms of plat approval for Division 2A or any of 
the other Divisions of Country Club Estates. 
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Historical Background 

15. The area rezoned to R-2 PRD was zoned R-2 in 1953. By 1981, Division 1 of 
Country Club Estates had been approved and was under construction. Except for Division 1, the 
area around the golf course was at that time undeveloped forest area. 

16. The 1981 approval of the rezone to PRD allowed the residential developments to 
build to a greater density than allowed under conventional R-2 zoning. 

d 
17. At the time of the 1981 reclassification, the golf course was the subject/Of;'; 

"Agreement Concerning North Shore Golf Course," between the North Shor~::GOl~Assoc $es, 
owners of the golf course, and the developer of the Country Club Estates resiaeJ,lti~1 area. The 
Agreement allowed the developer to include the golf course as open spf:iC'e .. creation area 
needed to obtain the R-2 PRD zoning for residential development ofth ing Country 
Club Estates. "" 

18. In connection with the rezone in 1981, a Draft (!nd a Fi~;:.tl Enyironmental Impact 
Statement were written. The cover of the DEIS and FEI '''!fils a dr~'W1ngbf a fairway lined with 
trees and two greens with pin flags waving. The FEIS ressly tates that the project includes 
an 18-hole golf course. 

inary plat proposals says that after 19. The Staff Report for the 1981 re 
development of the whole project, approxin 
course. The Report declares that the a 

t e site will be occupied by the golf 
to use the golf course and other small on­

space requirement. The Report expresses a 
t~U"'· 5ylf course will remain in perpetuity. 

site recreational improvements in satis . 
concern that the City has no guar 

20. The agreement 1st/tis AeOurse as open space, the environmental review 
documents, and the StaffE'ep all edence the basic design concept. The residential project 
was to be built around the golf s,e which was to be used for open space. 

21. The,E){anii~:~r's decision in 1981 contains quotations from the developers of Country 
Club Estates sl(~l~i~gthatitheexistence of the golf course as a centerpiece for the development 
was reflected in th,;~pric~s charged for homes in the surrounding plats. Higher prices were 
charged.f<QI units ciB~;t:?r;to the golf course with better views of it. 

'·c·'_ ., 

~~.~ .. Tfi'e,Hearing Examiner's condition, quoted above, reflected the understanding 
under~'~i~g tp.ecreation of the PRD. The decision provides no mathematical analysis of the open 
space pr0\'id~d by the golf course, nor any reference to the definition of open space used But 
the golf cburse in its entirety, as graphically shown on the approved Site Plan, was an integral 
part of the design. 

23. As to the golf course, the OSTA provides: 

The use of such land shall be restricted solely to golf course and open 
space use. No use of such land other than as specifically provided here-
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under shall be authorized or allowed without the express consent of the 
City of Tacoma. 

The agreement by its terms "shall run with the land described herein and shall be binding upon 
the heirs, successors and assigns ofthe parties hereto." 

24. Contingent upon the granting of Reclassification, and approval of the Site Plan and 
Preliminary Plat, the CZA requires the developers to comply with all CZA terms and conditions. 
Among the conditions is a provision that requires development and maintenance tq. be in 
accordance with the approved Site Plan. 

25. In one way or another, the continued vitality of the original condi 
was recognized by the City in the final approval of Country Club L~ILa~,_~ 

Procedural Background for the Subject Application 

26. As noted, the instant application was filed on Januar ,200]. The following day a 
>\., ' 

moratorium on PRD applications became effective in th~, eity. InitI:yt'the City advised the 
applicants that their application was incomplete. This d': ermination was appealed and resulted 

,7 , ~ 

in a Hearing Examiner's decision which reversed th oti5~ of Incompleteness. 
Accordingly the application vested to the Codeeff~ct on January 29, 2007, 
meaning that the moratorium did not affect 

27. On July 10,2007, the City 
the PRD requirements for open space. 
vested is the version previously i 

28. On DecemberJ)~;20 
the State Environmental . P()licy:::,Act ( 
was appealed, but theolitcome Was a 
affirming the DS. ; '? 

C':fL 

i;!cted an ordinance which changed the terms of 
·ti;)f{ of open space to which the application 

w!;.tfy issued a Determination of Significance (DS) under 
A) in reference to the applicants' proposal. This too 

earing Examiner's decision, dated May 19, 2008, 

29. QrtJanullry2;r2008, the City filed a Complaint for Declaratory Judgment, Breach of 
Contract, and Qui~t Title in the Pierce County Superior Court against the applicants and the golf 

ers. The'50mplaint sought a determination by the court of the respective rights of the 
efentlants under the OSTA and the CZA. 

30. ~he complaint alleged, among other things, that: (1) the OSTA prohibits use of the 
golf cours,~ for other than open space and golf course use without Tacoma's consent; (2) the 
OSTA remains in effect until Tacoma agrees to its nullification; (3) the OSTA runs with the land 
and is binding on the current golf course owners and all subsequent owners thereof; (4) the golf 
course is bound by restrictions imposed in the master planning and development process, 
including the restrictions set forth in the CZA; (5) that the defendants were estopped to deny that 
they and the golf course were bound by the CZA; and (6) that the CZA requires all development 
in the Country Club Estates PRD to be consistent with the approved Site Plan under which the 
golf course must be maintained as a golf course. 
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31. On February 3, 2009, the Court ruled that: (1) the golf course/open space land use 
designation in the OSTA remains binding and enforceable by the City of Tacoma, unless and 
until the City approves a different use of the golf course property through the applicable land 
use application process; (2) the OST A cannot be unilaterally terminated by the golf course 
owners or their successors or assigns, (3) the R-2 PRD rezone of the golf course and surrounding 
property was conditioned upon maintenance of the golf course as open space and the PRD 
master plan land use designation of the golf course is open space; (4) the CZA was implemented 
by the City's legislative rezone decision and remains binding on the golf course owner~ and their 
successors and assigns; (5) CZA condition 2(tt) requires development consistent ~ith the 
approved site plan and designates the golf course as open space; (6) the open spa~e:ahd:g9If 
course use restrictions placed upon the golf course in the OST A and CZA cOHsi1tut~ land;~~e 
designations; and (7) the defendants may request the City to amend, null i fyot"al,tet; the lahel use 
designations set forth in the OST A and CZA through the land use proc~ss, aM}}e applicants 
and golf course owners are in no different position than any other p~op~rty ow , s within the 
PRD with respect to requesting to change the land use designatio ;;6f;'» afi~;;!0 re:Jlevelop, real 
property within the Country Club Estates PRD. The Court also led thattHe>City's processing 
of, and decision in response to, such a request is subject to the pr s / fthe City's PRD 

'''' regulations as well as general land use laws, including tqe"'iules of 1 e condemnation. 

32. As a result of the DS scoping process, lC) ; 

Impact Statements were issued on May 4, 2009 (~ttt 
Finaj Supplemental Environmental 
"ruglist 17,2009 (Final). These 

impacts statements were supplemental to the 
Country Club Estates issued in August 197 
supplemental impact statements was fil . 
individuals, but the appeal was sub seq 

d final statements for Northshore 
81. An appeal of the adequacy of the 

ijizen's group Save NE Tacoma and several 
drl!i~n. 

33. The DSEIS containe 
the amount of open space nee<i~u 

R:"" 

e discussion of various possible ways to evaluate 
l the definition of open space in former TMC 

13.06.140(F)(6). That def1hitiop rea 
"'':C!; 

Usabl~ open space)~ minimum of one-third of that area of the site not covered 
by buildings or/dedicated street right-of-way shall be developed and maintained 

/ ·as uS'!Qlelandscaped recreation areas. , , , 

34f" In the FS~IS, Staff determined that approximately 75.07 acres of open space within 
the .. ~,RIC>. sfl.al~;.;be Il,laihtained per the "usable open space" requirement. Applying the scenario of 
"avetage buiIaipg'footprint," where each lot (existing and proposed) constructs to an average 
footpriJit, op~n}space of 172.73 acres would be provided if you count private yards. Only 44.55 
acres w5'41d'be provided if private yards are not included. Thus, the minimum of75.07 acres of 
"usable open space" is not achieved if private yards are excluded. 

35. In addition to evaluating the applicants' proposal, the FSEIS analyzed the 
environmental impacts of an alternative residential design (EIS Alternative) for the golf course 
involving larger lots and fewer units. The EIS Alternative proposal was intended to come close 
to achieving the applicants' objectives while lessening the environmental impact. No layout for 
the alternative was provided, but it contemplated 670 dwelling units (340 single family homes 
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and 330 townhouses.) It included an open space transition area (buffer) between the new 
buildings in the proposal and the adjacent developed areas. A pathway around the exterior of the 
new development would be placed in this transition area. 

36. In paragraph 1.3 of its Summary, the FSEIS described the impacts of the applicants' 
proposal on land use compatibility and aesthetics under the heading "unavoidable significant 
adverse impacts (after mitigation)" The FSEIS stated: 

The golf course area will be replaced with residential development 
The impacts will vary based on the final location of the various elemehts 
of the development The provision of open space transition zghe:S\yill reclupe 
but not eliminate the level of significance. 

The FSEIS reached the same conclusion as to the EIS Alternative. Thds no mlgation was 
:'>. " WM~ 

identified that would reduce the adverse impact of replacing the g6Ifco~§~ to ge.low the level of 
"significance. II ' i<'e:,ir, wp 

37. Following issuance of the FSEIS, hearings on l~e ap tion"iwere scheduled and 
held on October 12,13, 15 and 16, 2009. · '·~Z$,\ 

Conduct of the Hearing 

38. The public hearings were conduc 
matters. The City Staff presented an overvi 
The applicants made their presentation j 
"Perfected Alternative." Public testim if 

ard manner for pre-decision permit 
,eet and summarized its Staff Report. 

a redesign of the proposal that it called the 
from 34 citizens, most of them residents of 

mony was a presentation by counsel on behalf 
oup organized in opposition to the proposal, 

Country Club Estates. Included i 
of Save North East Tacoma, a 
Argument was heard from g~tH'th 'the applicants. 

39. The Staff Report cohsisted of 118 pages devoted to describing the project, giving the 
history of the site, pr4viding the rdgulatory framework for the application, and analyzing the 
proposal under the rele~~nt C~de provisions. The Staff found some areas of inconsistency 
with applicablestandarCis;?bufoverall provided no recommendation for action by the Hearing 
Examiner. 

,7 

" .. 40.'h~he jxaminer were to approve the applicants' requests, the Staff spelled out some 
120recoP1me11.~~d conditions of approval. Many of these conditions reflect actions the Staff 
conclud.~d the, applicants should take in mitigation of the impacts of the proposal. 

41. Evidence was presented of mitigation agreements acceptable to the City with regard 
to traffic ( City of Federal Way) and schools (Tacoma School District). With appropriate 
conditions, the Staff was satisfied that adequate mitigation can be implemented for impacts from 
earthwork and grading and from impacts to storm water management and critical areas. 

42. A mitigation agreement with the Metropolitan Parks District had not yet been 
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concluded as of the dates of hearing. The applicants are offering a payment of $250 per unit in 
addition to the established $25 per unit impact fee. The Parks District has a concern with the 
timing of the payments, i.e., at the time of building permit issuance. 

43. The applicants presented the "Perfected Alternative" as a proposal designed to 
approach the reduced impact of the EIS Alternative, but without shrinking the development to 
the same extent. This would be achieved by positioning larger lots to the perimeter and smaller 
lots to the interior, reorienting buildings in relation to open space and adjacent uses, adCling 7,900 
lineal feet of trails, and providing variable buffers around the perimeter on the rec()mmendation 
of a landscape architect with site-specific planting screens and fences. .. ... U', 

44. The applicants' view is that the "Perfected Alternative" bettel"~R ates the 
original proposal's objectives than does the EIS Alternative. The "Perf,rcfeaii!~l 1V:~t~ve" 
includes 804 residential lots, resulting in a density for the golf cours,e ~~a of 6:~,. d~~lling units 
per acre. This is 56 lots fewer that the original proposal, equatin/t~1aneight percent reduction. 
The perimeter transition zone (buffer) areas would be 22.9 acres . comp~tisbh to 24.7 acres in 
the EIS alternative. A total of 3.2 acres in park and landsc e tra ' red. 

45. The record and testimony supports a findin 
proposal would, with associated infrastructure, be a 
development on public facilities. Public water, se( 
have adequate capacity for this development 

at the (,lpplicants' proposal and revised 
acgommodate the impacts of the 
s ' ~ystems, as improved, would 

46. During the course of the he 
several iterations of proposals for proj 
sacs and turnarounds were resolv 
persisted in asking for five foo 

licants and Staff offered and responded to 
. Ultimately, concerns with roads, cuI-de­

nts withdrew some variance requests, but 
cks and reduction to minimum lot size and width. 

47. The public testlm .~y at t . earing covered a vast array of objections, including 
impacts on schools, aestheticsJ~~i~'s~. views, and mental health. Some felt the golf course was 
priced too high and tl1at it could be sold as a golf course. Others questioned the adequacy of the 
proposed facilities to handle reasonably anticipated storm water in this glacial till environment. 
A recurring pe t~()p Wasthat the City in accepting the golf course as the open space for 
Country Club E h~~ made a commitment to the people who invested in homes there to 

ceo It is apparent that many, ifnot most, of the people who bought into 
Coup.try CItt~;Estale did so because of the green open space provided by the golf course . 

.. ~ pr~~est with thousands of signatures were introduced. Volumes of letters were 
l1l'lere was not, in all of this, the faintest whiff of public support for the proposal. 
/3' 

48. Rezone Modification 

A rezone modification, under the Tacoma Municipal Code (TMC), is treated like a permit 
modification. The applicants seeks to eliminate a condition from the zoning approval that 
created the R-2 PRD district. The subject request, therefore, constitutes a major modification 
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(See TMC 13.05.080) and the standards for original approval apply. The relevant criteria are set 
forth in TMC 13 .06.650, as follows: 

(1) That the change of zoning classification is generally consistent with the 
applicable land use intensity designation of the property, policies and other 
pertinent provisions of the comprehensive plan. 

(2) That substantial changes in condition have occurred affecting the use and 
development of the property that would indicate the requested change on 
zoning is appropriate. If it is established that the rezone is requireditoJdi "ctly 
implement an express provision or recommendation set forth intl1e 
comprehensive plan, it is unnecessary to demonstrate chan ed 
supporting the requested rezone. (Emphasis added.) 

(3) That the change of the zoning classification is;i!===~=-=­ the district 
ested. (Emphasis establishment statement for the zoning classificat 

added.) 

(4) That the change of the zoning classi 
change to an area-wide rezone actio 
preceding the filing of the rezone" J? 
was pending and for which th ad' 
adoption date of an area-wid 
filed and is exempt fro 

(5) That the chang~" 

ublic health saf~t. 

tion wPl not result in a substantial 
eJCity Council in the two years 
!lfy application for rezone that 

iner's hearing was held prior to the 
ted as of the date the application was 

A PRD zone, originally orias 'modifie ust meet the relevant standard for open space. The 
standard to which the.suBject apIW~ation is vested is for "usable open space." As set forth at 
former TMC 13.06.1 .•. O(F)( 6), .the definition, in pertinent part, reads: 

U;~a~le 0 . ·space. A minimum of one-third of that area of the site not covered 
by.quildings or dedicated street right-of-way shall be developed and maintained 
as uSaqk landscaped recreation areas. 

Ullper TMC 13 .06.140(B), an application for site plan approval shall accompany a 
request for reclassification to a PRD District. In acting upon such a request the Hearing 
Examiner shall consider, but not be limited to, the following criteria: 

1. The site development plan shall be consistent with the goals and policies 
of the comprehensive plan. 

2. The plan shall be consistent with the intent and regulations of the PRD 
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district and any other applicable statutes and ordinances. (Emphasis added.) 

3. The proposed development plan for the PRD District is not inconsistent 
with the health, safety, convenience or general welfare of persons residing or 
working in the community. The findings of the Hearing Examiner ... 
shall be concerned with, but not limited to, the following: 

a. The generation of noise or other nuisances ... 
b. Availability and/or adequacy of public services ... 
c. Adequacy of landscaping, recreation facilities, screenin 
setbacks, open spaces, or other development character· 
to provide a sound and healthful living environmeIl~, liIl 
impact of the development upon neighboring properties 

50. Preliminary Plat 

The request to subdivide the golf course a:~i~ 
District is subject to the general criteria for a ~" 
13.04.100(E). The preliminary plat shall no 

tial parcels within the R-2 PRD 
inary plat set forth at TMC 

. unless it is found that: 

e or made for the ublic health safet and 
1~' es; drainage ways; streets or roads; alleys; other 

u" ..... " .. ; transit stops; potable water supplies; sanitary 
wastes; par n~' playgrounds; schools and school grounds' and all 
other relev~n .cilitie . ncluding sidewalks and other planning features which 
assure safe walkih.g,coriditions for students who walk to and from school and 
for transit patrons Who walk to bus stops or commuter rails stations. (Emphasis 
added.) 

2><The public use and interest will be served by platting of such subdivision and 
dedication. (Emphasis added.) 

1 Ihtpact 

5 .. The applicants throughout the permit process have proceeded on the assumption 
that a commitment to appropriate mitigation measures could and would reduce the environmental 
impact of this proposal to below the level of "significance." 

52. The applicants' position is that the various mitigation efforts it has offered or agreed 
to implement, as expressed through the "Perfected Alternative" plan and through its latest 
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response to the City's proposed conditions, represent a reduction of impacts to a level lower than 
"significance. " 

53. In most areas, the City and the applicants agreed that the mitigation offered 
will eliminate significant adverse impacts. 

54. In terms of adverse impacts, the "Perfected Alternative" lies somewhere in between 
the applicants' proposal and the EIS Alternative. As noted, the FEIS concluded that. iQ the 
category ofland use compatibility and aesthetics, neither the applicants' proposal,ior tlJe EIS 
Alternative would reduce the adverse impacts of replacing the golf course with resftfeI1tt 1 
development to a non-significant level. . 

55. "Significant" under WAC 197-11-794 means "a reasonable, itlfelt t i.!:ofmore than a 
moderate adverse impact on environmental quality." It involves coqte~t, and insity and does 
not lend itself to a quantifiable test The context may vary with tgephy'st'i~lse~~ing. Intensity 
depends on the magnitude and duration ofthe impact. Severity " uld be ~lghed along with 
the likelihood of occurrence. 

56 .. If the application were granted, replacin 
development would be absolutely likely to occur. 11 
where the change would radically alter the settin . 
attempts at screening and buffering. From h· 

pfb".@'A!'i! 

golf cqurse with residential 
ct w ' ld occur in a physical context 

n space to housing, with 
'; much of what now appears as trees, 

tion would be, more or less, grass and open vista would be replaced b~ r?,o 
permanent. The magnitude of the change ''WO' 

n and around the golf course would be 10'> ·ng 
~ profound. Simply put, the people living in 
d)t~periencing adjacent land use that is quite 

different from the present. 

57. The applicants c~fiten xc ;'e¥various housing types, sizes and groupings 
contemplated by the propqsiI';wouldfY~\jeompatible with surrounding development. Even if so, 
this is not the appropr~ate compl~i~on here. This is not a case of infill on a vacant lot where 
development is allowed and anticipated by the land use regulatory regime. Here the golf course 
is subject to a cqndition, purporting to guarantee that it remains as open space -- a condition that 
has been a critr(i~l f~~tor: iI1rdetermining the character of the environment as perceived by those 
who live in the ~aj~centpeveloped areas. To eliminate this open space raises a compatibility 
problemt4at cannof$~,~'fesolved by residential design, housing scale or housing arrangement. 
TheptopoS~f~nd its variation are incompatible with the original design concept and, in context, 
thi ...• ". a ~ignffic(;lIlt impact. 

5~~r(The quality of a significant impact is a matter of judgment, rather than objective 
measurement. Based on the record, the Examiner is not able to say that the FEIS evaluation of 
the impacts the proposal and the EIS Alternative on land use compatibility and aesthetics is in 
error. The impacts would be more than moderate and, again in the particular context, they would 
be adverse. Further, the Examiner finds that the "Perfected Alternative", as conditioned and 
revised, would not reduce the level of adverse impact below the level of "significance." 
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59. However, the SEPA process is about informed decision making. SEPA does not 
require that all significant adverse impacts be mitigated or, if such impacts exist, that a project be 
denied. The existence of significant adverse impacts is simply a factor to be considered in the 
evaluation process. Denial of a project must be based on some independent provision of adopted 
law or policy. 

Comprehensive Plan 

60. The DSEIS contains a comprehensive compilation of applicable Comprehensive 
Plan policies filling some 20 pages. In summary, the proposal was found to be corisist~gt with 
many Comprehensive Plan policies or would be consistent with such polici ommei;lded 
mitigation were implemented. The Staff Report lists a number of policies ich the 
project might be considered inconsistent, including several policies fropitRetJ.elg 
element for Northeast Tacoma 

61. The Comprehensive Plan itself is a melange of polic both epraging growth 
and promoting the protection of established neighborhoods, Tho l' c' 1S with which Staff 
finds the project arguably inconsistent tend to be in the lttt~'catego , well as directed toward 
the preservation of natural values and open space. The licies, i general, speak in precatory 
rather than mandatory terms. 

62. The proposal and the "Perfected 
land use intensity designation of the Compr 
applicable Comprehensive Plan policie" 
to the spirit ofthe planning document t C

\ tit sh 
regulatory purposes. 

Definition of Open Space 

both clearly consistent with the 
Looking at the entire list of 

c.t does not appear on balance to be so contrary 
'hc'C 

ld j5e found to be inconsistent with it for 

63. The appligaflts' proposal is predicated on the assumption that private yards may be 
counted as "usable landscaped recreation area," under the fom1er definition of "usable open 
space" quoted abdve.E§ee fOrmer TMC 13 .06.140(F)( 6). This is the definition to which the 
applicants vesteci. Undf¥;~this; lnterpretation, the minimum open space requirements for the PRO 
can be sati,sfied wi:Q1out ~ven using the golf course. 

owe~ef, the development concept on which the 1981 rezone was based was that 
thegplf§Qu auld supply the open space needed for the PRO. Exactly how this worked out 
in tel111sof tlje minimum required open space was not addressed. It was apparently assumed 
that incluging the golf course would provide enough open space and that it was needed for that 
purpose. 

65. Whether private yards could be included as open space was not addressed in the 
1981 decision. From the manner in which the golf course was then treated, it can be inferred 
that no one considered the use of private lawns. 
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66. In the years between 1981 and 2007 there was apparently an evolution in the 
thinking of Staff about what could be considered to satisfy the requirement for open space. Over 
time, the City allowed the open space requirement to be satisfied both through the provision of 
common open space and through the use of private yard and road areas. In recent years, new 
PRD developments have provided relatively small amounts of common open space and have 
relied heavily on private roads and private yards to meet the requirement. 

67. In the summer of2007, after the instant application became vested, the opyn space 
definition was changed to "clarify" that, among other things, private yards are not 0 counted 
in open space calculations. In the amended definition, the term "usable open spa longer 
used, nor is the formulation "usable landscaped recreation area." Instead, th,y,"8pen spac 
requirement is expressed as "common open space," meaning space open to /" ers or to the 
public generally. 

68. Further, under the amended definition, the minimurn(r~!qui 
space" is a significantly larger area than formerly needed for "uslble open, e." Under the 
prior definition open space was 113 of whatever was left after bUIll) ' s aIXd public streets were 

ir}" ... " ... "'" 
subtracted, necessarily an area less than 1/3 of the whol Under th 07 amendment the 
minimum open space needed is now 1/3 of the gross sit PRD District. 

69. There is nothing in the former definitt: 
"public" use. The Examiner is not persuade 
was, under the past definition, making a mi 
encompass the interpretation that Staff 

s applicability to "common" or 
'ng private lawns and roads the Staff 

er language was broad enough to 

?o. The 2007 amendme~tch~ I. . e desc~ip~ive. language and th~ minimum si:e 
of reqUIred open space. The " .f6~0~';u>~ hc" use hmItatIOn was not reqUIred by the pI am 
meaning of the prior defini1~.~h: The1(xamiher concludes that the post-vesting definition must 
be seen as a change in theslawi; not ass~mply as an explanation of what the law meant all along. 

71. In the instant case, ho ever, the question of what minimum open space was required 
under the prior definition is germane only if reducing the PRD's open space is somehow 
necessary. T , olfc;ollrsewas designated as open space and that land use designation was by 
the conditions 0 pprovt;ll to remain in perpetuity. The open space for the PRD whatever its 
size, is what it is.Tq~isetting aside of more open space than the minimum does not, ipso facto, 
requ'eor imply tqat%e excess should be converted to another use. 

72. The change in zoning sought by the applicants is, in effect, a request to be free of the 
condition imposed by the Hearing Examiner in 1981. The Examiner, then, wanted certainty to 
be provided that the golf course use was tied to the adjacent residential use in perpetuity. Under 
the OST A, the golf course owners and their successors may not use the golf course for another 
use without the express consent of the City. The City is now being asked to consent to using the 
golf course for another purpose on the basis that "substantial changes in conditions affecting the 
use and development of the property" has occurred. 
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73. The applicants showed that the golf course, while initially successful, has been less 
so for a number of years. The number of rounds played there annually has been going down. 

74. At the same time, there is evidence that the North Shore course has declined in terms 
of upkeep and quality over time. While it is expensive to run a golf course, there was no 
showing of any vigorous effort to upgrade the facility. 

75. Evidence was presented of a decline in the national popularity of playing golf. 
However, the experience in this State may be to the contrary. The record shows that a number 
of new golf courses have opened in the local region in recent years. No specific informa.tion was 
given on how these newer golf course operations are faring. 

76. Overall, the record is unclear as to whether the decline in p6ptll1; 
Shore Golf Course is the result of implacable market forces or self-indtlced. / urse's exact 
financial status in not known. Moreover, there was no analysisf'~ha'f]i~ infu$'ion of 
investment in the quality of the course might do to improve its fi ncial fc>rmn~s. 

77. The golf course ownership has not changed. 
recent letter, the owners said that they had no intenti9n 
the property, But, there is no record of any such s . 
agreed be part of the PRD and to use the golf co 
rezone. They registered no objections to the 

78. The golf course owners hay 
about a decade, but very little is kno 
been asking an appropriate price ,is'! 
course in neighboring Kitsap GOQnt 
property cannot not be sold,a.sa gol 

' . ~ to sell the property as a golf course for 
ffirtrketing effort. Whether the owners have 
e record discloses the successful sale of a golf 

he Examiner was not convinced that the 

79. There wa§.nBevidellce of any efforts to sell the golf course for any other kind of 
open space use. The ? is a need fof athletic fields and park lands in the area. 

80. As to the s unding neighborhood, there has been no change in circumstances 
since the ()rigimilr~zone. The area has simply become what was envisioned in 1981. Country 
Club Es s was desi,gned as and remains a residential development around a golf course. No 
new ofdi ~nt u~~s have been introduced nearby. The golf course continues to function as the 
opell spa,~e ce'ntytPiece of the development. 

81;./There has been no change in public opinion as to the appropriateness of the use to 
which the golf course has been put. The sentiment of those who live in the vicinity is 
overwhelmingly in favor of keeping the golf course as open space. Many neighboring 
homeowners feel that the City made a promise of permanence to the residents of Country Club 
Estates in designating the golf course as open space for the surrounding residential development. 

82. The Staff Report states the following: 
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Staff is unaware of any substantial changes in conditions that have occurred 
affecting the use and development of the golf course site that would indicate 
the requested modification to the zoning is appropriate. Specifically, in the 
general vicinity of the golf course, no major actions such as arterial street 
improvements, rezones, or significant development other than the development 
of the adjacent residential homes to the golf course have occurred. The 
Northshore Country Club Estates development (Disivison 2,3 and 4) were 
constructed fairly consistent with the 1981 rezone, subequent miscellan~ous 
modification permits and the EIS. While the development may hav 
built at a somewhat lesser density than what was originally permi 
nonetheless, it was developed to surround an 18-hole golf co 
the 1981 rezone, the golf course was identified throughout. t 
environmental documents as being relied upon as an integra 
the overall development for density, open space and a sil> nifica 
proposed neighborhoods. 

>g 
e process and 
ent of 

83. The Hearing Examiner concurs with and adop 

PRD Intent 

i 
84. The district establishment statement > ::" district is set forth in TMC 

13.06.140 (A), as follows: 

Intent. The PRD Planne" , '~l Development District is intended to: 
provide for greater flexil!i· 'ty i ge'scale residential developments; promote a 
more desirable liv!ngi!~n than would be possible through the strict 
regulations of cony,~ntibnal ng districts; encourage developers to use a more 

h irtl~ri~fi'aeve1opment; provide a means for reducing the 
improveme t;equiredin development through better design and land planning; 

\ <'~.'/ 
conservertaturart~~tures; and facilitate more desirable, aesthetic and efficient 
use oflopen space.eEmphasis added.) 

£lB.DDisttict is intended to be located in areas possessing the amenities and 
s . es generally associated with residential dwelling districts, and in locations 
whic '~\will not produce an adverse influence on adjacent properties. (Emphasis 
add5!d~) 

1j!pe context here is not of a proposed new PRD development being inserted into a 
conventI ar zoning environment. It is rather of a proposed change to an existing PRD 
development designed around a golf course. The question, then, is whether this particular PRD 
as modified will achieve the more desirable living environment such districts are intended to 
create. 

86. As applied to the present residents of the PRD, the change sought is not more 
desirable from the perspective of the availability of open space. Everyone understands this. It 
accounts in large measure for the outcry about this proposal. But the sense of what would be lost 
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is very difficult to articulate. Solid objects would occupy much of what is now air. Some sense 
of what this would mean was presented by the City'S visual consultants, in the array of blocks 
they inserted into views of the landscape. Intervening vegetation can provide some masking. 
Modest buffers can provide some relief for the closeness of structures. Narrow view corridors 
can preserve some semblance of vistas. But, if the project goes forward, over 800 houses will 
occupy the golf course and they are not there now. Regardless of efforts at mitigation, this 
would make a profound difference in the sense of the openness of the surroundings for those in 
adjacent homes. The feeling of being closed in would be particularly acute for thoseiq. the 
clustered developments in the middle of the golf course. ' 

87 The proposed development would vastly change the experience 0 

eliminating the central feature around which the PRD was planned. The eft! 
properties would be adverse. 

88. In this application for change, compliance with cond~tion's 
establishment of the original PRD must be considered in the ev' ating t4 
Of course, the whole point this application exercise is to ge~.rid o . eyjicondition of PRD 
appro:al.. So, in a. c~rcular fashion, approval of the proPjlsfd~Site~' . "depe??ent ~n m~eting 
the cntena for revIsmg the PRD. Unless those can be ' t, the qngmal condItIOn wIll stIll apply 
and that condition, of course, cannot be complied Site 'Ian for residential development 
of the golf course. 

Public Interest 

89. The plat proposed here wou e land within the golf course property. If the 
golf course is looked at in isolatiq t ere an island, then (if the requested variances 
were approved) the proposal 'Y0u.!Ui .. . / i ~ ...... ... 'dImensional requirements for the R2-PRD zone, 
including the requirements (}ftfie op:'W;%;spaee definition to which the application vested. 

90. However,jnithis case; the application of such standards to the golf course property is 
not the only relevant ,inquiry. This is because the effect of approving the proposed plat would be 
to alter the primary. cdbsIition gf approval for the surrounding plats. The approval of the plats 
was a part oftht.!ma.~ter" planr1ing process. Keeping the golf course as open space was a 
condition pf appro~al fo¥:the plats, as well as of the PRD rezone. 

hil~ )h~ golf course was not subdivided, it was tied to the adjacent plats by the 
He$-ingExa er's "open space" condition. The open space designation for the plats is the 
areabfthe g91f'~ourse. In this sense, the golf course is part of the plats. The fact of different 
ownership.of the residential areas and the golf course does not change this. 

92. If the presently proposed plat of the golf course property is approved, the designated 
open space of the surrounding plats will have been largely eliminated. Necessarily this must be 
viewed as modifying those surrounding plats. That this open space might represent more open 
space than was needed when the plats were approved is immaterial. They were approved with 
the golf course as their designated open space. 
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93. To be sure, no application for the modification of the adjacent plats is presented for 
determination here. What we have instead is an application that, if approved, would indirectly 
have that effect. 

94. By approval of the subject Preliminary Plat, the residents of the adjacent plats would 
be subjected to a decision that would effectively result in a major change in those plats without 
their consent. The Examiner, after much reflection, is convinced that such an effect on the 
adjacent plats brought about the unilateral action of a single applicant is not in the public interest 

General Discussion 

95. The instant proposal represents exactly the kind of thing that tIl 
was worried about when he imposed his "open space condition" in 198J< 

96. Assuming that the City cannot contract away its pol· ,~oJ~"£,the ',~~n perpetuity" 
language ofthe Hearing Examiner probably expresses a concept yond t~e;::~lty's ability to 
guarantee. Thus, the OST A, represents a reasonable impkment of that the Hearing 
Examiner tried to do. It requires the golf course to rema· d ~'S' open until the City gives 
permission for it to be used another way. Nonetheless, e "in p~rpetuity" language serves to 
emphasize that maintaining the golf course in opel}' s pi 1; tal in the Examiner's decision 
to create the PRD zone. 

er open space definition diverts 
attention from the function of the golf€toriginal development concept. Certainly, 
as a provider of open space, the golf co mpbrtant in securing approval to the increased 
density allowed in the residentia~ :i~~~ b oning status. But it also provided a visual and 
physical amenity for the residentfi: ,1ha~iw gnificant part of the inducement to live there. 
Country Club Estates got it '1imefrprrtthi:rgolf course. Developments that grew up there have 
names like "The Links" a ~11 the Green." Streets have names such as "St. Andrews Place," 
"Fairwood," and "Pinehurst." All>,ofthis underscores the essential qualitative function of the 
golf course in the very concept offfie development. 

98. l,::1(~i\Ci~)\,.isnowbeing asked to abandon the original intent of behind the creation of 
Country Club Es~~tfs. llpe City is being asked to do this over the opposition of those who live in 
the develo,Bments tI1l\tvgfew up in response to the idea of living on or near a golf course. This is 
not casu~JopP9sition of a few. It is a massive outpouring of citizen outrage. 

99. llhe overarching question here is whether circumstances are such now that 
"perpetuity}'should be terminated by the City. Based on the entire record, the Examiner 
finds no compelling reason for doing so. 

1 00. Any conclusion herein which may be deemed a finding is hereby adopted as such. 
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CONCLUSIONS OF LAW 

1. The Hearing Examiner has jurisdiction over the subject matter of these proceedings. 

2. Notice of the hearings was provided as required by law. 

3. The procedural requirements of SEP A have been met. 

4. Because of the decisions on the Preliminary Plat and the Site Plan appr 
Variances/Reductions, Wetland/Stream Assessments, Wetland/Stream Exemptiorr§'neegs,n 
decided and are not reached. 

5. Counsel for Save North East Tacoma argues that the provisisjiis'll 
should be brought into play here. This is the subsection of the Statei: pl ,i . ng s 
out the procedures for altering subdivisions. It provides that if ai/Su5ni . 
of restrictive covenants filed at the time of approval of the subditision, an application would 
result in the violation of such a covenant, the application mpst co'ft· n i~greement by all 
parties subject to the covenant that the covenant may be "fittinated thed to accomplish the 
purpose of the subdivision change sought. 

6. The Hearing Examiner declines to ad: 
a restrictive covenant or operates like one, is 
is no application here to alter any of the ad·ac 
application to plat the golf course. )i 

'-li. 

ent. First, whether the OST A is 
,~udicial determination. Second, there 
Ie only plat-related request is the 

7. However, the Examine ches, a si lar result by a different route. The effect of 
approving the subject plat wotll eliminafe the designated open space in adjacent plats. 
It is contrary to the public iIJ-!erest / L 6Wi any applicant to achieve such a result unilaterally. 
The interests of too manyotlie~s are le~out of the decisional equation. The Examiner concludes 
that the Preliminary ~Jat:ishould.b~ denied because the public interest will not be served by the 
platting of the subdiYision applied for. TMC 13.04.1 OOCE), RCW 58.17.110. Ultimately this 
may mean that ~~queS,§to alter the adjacent plats need to be made and approved before the 
subject applicl' Oeiapproved. 

8iJ',! Jhe ques ! ,nof whether the project's inconsistency with the Comprehensive Plan can 
fo~(the blis:i~for~~jecting the subject application for Rezone Modification under TMC 
13f;Q~ .. 6~~(1 )13,.\16t presented in this case, because no inconsistency with the Comprehensive 
Plari-ft . i atory purposes was found. 

Denial of a proposal based on SEP A is limited to the application of policies, plans or 
rules formally adopted as the basis for the exercise of substantive SEPA. See TMC 13.22.660. 
If violation of the Comprehensive Plan is enumerated among such policies, an alternative means 
for using the Comprehensive Plan for regulatory purposes is established. Here, notwithstanding 
the existence of significant adverse environmental impacts Tacoma's Comprehensive Plan does 
not provide a basis for denial of this particular proj ect through SEP A. 

-19-
FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS, AND DECISIONS 



10. The complex and convoluted discussion of the mathematics of the open space 
requirements for the PRD are essentially beside the point. As a matter of initial intent, the golf 
course was designated as open space for the PRD and it is performing that function . The issue is 
not about the minimum number of acres of open space the regulations require, but whether the 
open space designation of the golf course, whatever its size, should be eliminated. To conclude 
that this should happen requires some independent justification for departing from the original 
design concept. 

11. The critical question here is whether conditions have so changed that the R'ezone 
Modification is appropriate. TMC 13.06.650(2). The issue of "substantial chan e's'i ltll condition" 
requires a broader consideration of factors than just the financial viability of sent llS!liiof 
the particular parcel under consideration. 

12. At least three factors are relevant: (1) changed public op'im 
$», 

use patterns in the area, and (1) changes in the property itself. S ';J3='J.-"'·' =~:::--:-'--;'===",,-=-"-==-.L-
78 Wn.App. 840(1995). 

13 . As to public opinion, there has been an unus {'il'lSt' large uring of it here. It is all 
emphatically in opposition to getting rid of the golf cou e. So pl,lblic opinion has not changed at 
all. If anything, it has hardened. The applicants qu s say" R g that "community 
displeasure" should not be the basis for denial. g e{ es it is a recognized factor to be 
considered. The public sentiment expressed· ·marily from people who have a 
genuine and substantial interest in the outcom lttle point in having public hearings, if 
such interested public sentiment counts!! or 

14. As to changes in the l;mq:u;~ in the area, none have been brought to the 
Examiner's attention. No signi,ficfll1tPt!w In structure has been built in the vicinity. The only 
development has been the dt!yelopmenf ofthe Country Club Estates according to its original 
design. 

15. The concljtion of the property itself is a matter of dispute. There have been no 
significant physical dliwges. The golf course is still a golf course. The problem is with the 
viability ofthatllseor some'0ther open space use. The Examiner was not convinced that the golf 
course cannot mak:~ it asa golf course or that some other reasonable open space use cannot 
be foun , 

In~·""~l1l""T of the factors listed in Bjamson, the Examiner concludes that the 
"subsfahtialshanges in condition" necessary for Rezone Modification were not proven. 

17. The applicants here have labored mightily to create a development that would 
mitigate all environmental impacts to below the level of significance. Despite all efforts, there is 
really no way to hide the insertion of over 800 new homes into an area where they do not now 
exist. And there is really no artfulness of design that can make such a development a less than 
significant change in the perception of open space by those living in the adjacent plats. The 
proposed development is well and thoughtfully designed, but given the history and physical 
context of this particular PRD, it is in the wrong place. 

-20-
FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS, AND DECISIONS 



18. Therefore, the Examiner further concludes that the proposed rezone would not 
be "consistent with the district establishment statement." TMC 13.06.650(3). It was not proven 
that the rezone will facilitate a more desirable use of open space. Further, it will not avoid an 
adverse effect on adjacent properties. In this regard, the FEIS determination that there will be 
unmitigated adverse environmental impacts on land use compatibility and aesthetics is a relevant 
consideration. 

19. The inability to approve the Rezone Modification, makes approval ofthe .~ite Plan 
impossible. Because the rezone is inconsistent with the district establishment stat~me ..... 
inconsistent with the intent of the PRD district. TMC 13.06.140(B)(2). Similarl ,:ltIte&i 
demonstrate sufficient changes in condition removes any basis for modifyiI} 
CZA condition requiring adherence to the original Site Plan. See TMC 13.140 

20. Any finding herein which may be deemed a conclusion .·s 

RECOMMENDATION 

The Hearing Examiner recommends that the R,e . fication be denied. 

The Preliminary Plat is denied. 

The Site Plan approval is denie 

Wick Dufford, Hearing Examiner Pro Tempore 
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OPEN SPACE TAXATiON AGREEMENT 

THIS AGREEMENT between NORTH SHORE GOLF ASSOCIATES, INC., hereinafter 
called the "Owner", and the CITY OF TACOMA is entered into this %r&r day of 
SepteGlber, 1981. --

WHEREAS the Owner of the real property descr1bed 1n the attached 
Exhibit "A" having made application for classification of that property under 
the provisions of RCW 84.34, and 

WHtREAS both the Owner and the leg1s1at1ve authorfty desire to limit 
the use of said property, recogn1zing that such land has substantial public 
value as open space and that the preservation of such land constitutes an 
important physical. social, esth~tfc and economic asset to the publfc, and 
both partieS agree that the classification of the property during the life of 
this agreement shall be for Open Space; 

NOW. THEREFORE. the parties. in consideration of the Mutual covenants 
and conditions set forth herein, do agree as follows: 

1. The land use class1f1cat1on under RCW 84.34 (current use taxat1on) 
IIG,Y not change on any portion of .the subject property. Any partlal chmge 1n 
land use will subject the entire property covered under this agreement to I 
rollback and penalty. 

2. The use of such land shill be restricted solely to g01f ODurse lAd 
open space use. No use of such lind other than· IS spec1fically provided here~ 
under shall be authorized or allowed without the express consent of the City 
of Tacoma. 

3. A fence snaIl be placed 1n proximity to the seventh tee In such 
fashion as to assure protection to traffic on 33rd Street; the eXlct locltlon 
of which fence and length thereof' to be detel'lllined by Morth Shore Golf Asso­
ciates. lit:. In consultation with the City of Tacoma. 

4. Ho structures shalJ bll erected upon such land except thou directly 
related to and compatible with the cllssifled use of the land or except tl:ose 
residence bulld1ngs for such Individuals as are engaged in the care, u,e, 
operat1on or management of such land. 

5. Th1s agreement shill run with the land described herein and shill 
be binding upon the heirs, successors and ass1gns of the parties hlreto. 

6. When any permissible Gctlon 1n .nfnent domain for the condemnltion 
of the fee t1tle of the land undmr this agreement Is filed or when.uch lind 
is acqu1red as a result of a sale to a public body, th1s Igreellllflt shill be 
null and void as of the date the action Is filed, and therelfter this agree­
ment shall not be b1nding on any party to It. 

7. This agreement shall be effective cOIllllencing on the date the 
legislative body rece1ves the signed agreenent fr~ the Owner and shill reMain 
in effect until such time as null1fled by the City of Tlcoma. 

8. After the land hiS b~n class1fled and an agrHlIIIIIlt eXlClited, any 
change of the us. of the land, except through comp111nce with subparagraphs 7 
and 9 of this agre ... nt. shall be considered a br.ach of thf. Igr • ...nt and 
subject to Ippliclble taxIS. pen&1ties and InteNlst 8 provided In Sections 9 
and 12, Chlpter 212, laws of 1973, 1st Ex. Sass. 

9. A breach of agreement shall not occur and the addit10nal tax shall 
not be t~osed if the removil of deSignation resulted solely from: 

I. Trallsfer to a government entity in exchange for other land 
~ located within the State of Wa~hlngton; 

rlfJ . 
Open Space Taxation Agreement . 1 
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h. A taking through exercise of the power of eminent domain. or 
sale or transfer to an entity ha.ing the power of eminent domain in 
anticipation of the exercise of such power; 

c. A natural disaster such as a flood. windstorm, earthquake or 
other such calamity rather than by virtue of the act of the landowner 
changing the use of such property; 

d. Official action by an agency of the State of Washington or by 
the County or City within which the land is located which disallows the 
present use of such land. 

It is declared that this agreement contains the classification and con­
ditions as provided for In RCW 84.34 and the condftions illlposed by this leg1s­
latlve authority. 

The legal description of the classified land is attached hereto, desig­
nated Exhibit "A- and by this reference made a part hereof. 

Assessor's Parcel No. 03-21-23-2-016. 

DATED this _ d~ OfS'Pt~~.~~ 

nQ 
Proaecutinq 

As Owner of the pro~trty above described, I indicate by my stgnature 
that I am aware of the potential tax liability whtch m~ arls. upon br •• ch 
hereof and I hereby accept the classification 4nd conditions of this lQree.ent. 

RECORDED 

8' neT~n fJil: ~,a 

Open Space Taxation Agreenent - 2 
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ST.ATE OF WASHINGTON 
ss 

County of Pierce 

I, THE UNDERSIGNED, a Notary Public In and for the State of Washington, 
do hereby certify that on tlLis 21 day of September ,1981, personally 
4;)peared before me James 'BOIJ'=- and Patrick C. Comfort: 
to me known to be the President and Secretary, respectively, of the corpora. 
tion which executed the above instrument, and acknowledged said instrument to 
be the free and voluntary act and deed of said corporation, for the uses and 
purposes above mentioned, and on oath stated that they were authortzed to 
execute said lnstr~ent and that the seal affixed is the corporate seal of 
,~_~~:ton. 

, .... , :o.' ,.::.~'!&'l~M,.~der my hand and official seal the day and year last above 
. ~,ftt~fl,t?r'; ·S .. · 

: .•. ",::~ ; .j-ci\c, ~~~~~ . 
"; .. . -", ~ -; ,!:.~:..:: .... / 

',. ~.; ~ , ' . ' .-: \\\ ~ ,.~.",~ 
. ,~ 

Open Space raxatfon Agreement - 3 

·~tfu1Mc M~~ 
State of Washington, re$iding 
at TacOflla 

~'"P:'/~~""-"'''-~''' . , ' 

"1~ L 

L 
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1979 

LEGAL DESCRIPTl or~ 
NORTH SOORE GOLF COURSE 

That portion of Section 23, T21N, R3E, W.M. , City of TdCOlIIiI, 

Pierce C~unty, Washington, more particularly de~~ribcd as 
follows; 

COHHEHCIHG at the Southeast corner of the SW 1/4 of the SW 1/4 
of said Section 23; 

THENCE N 01°47'01" E. 30.00 feet along the tast line of said 
SII 1/4 of the SW 1/4 to a point on the Northerly margin of 33rd 
Street N. t. and the TRUr POINT OF BWINrHNC; 

TIIEHCE S 88°38'30" E, 203.28 feet along !.aid Northerly Rldrgin; 

THENCE Ii 01°21'30" E. 46.37 feet; 

THENCE N 09°43'22" W. 144.24 feet; 

THEr«:E If 700 01' 17" W, 149.44 feet~ 

THENCE: N 14°17'48" W. 341.98 feet; 

THEtlCE N 12°25 ·18" W, 446.76 feet; 

THENCE H 05°15'59" W, 299.83 feet. 

THENCE N 05-45'09" E. 381.21 feet; 

THENCE H 058 56'49" E. ::-96 .60 feet; 

THENCE N~002'03N E. 249.67 feet • 
. -THENCE ~ 31·03'06" E. 380.68 f.,t. 

THENCE H 26°53'30" E. 418.9Z feet; 

THEHCE. i 51°49'18" E, 244.02 f •• t • 

THENCE" 60-Z8'30" E. 318 .55 flit. 

THENCE X' 30-03'06" E. 158. 39 f •• t; 

THENCE" 07°26'13" W, 489.21 feet. 

THENCE H 51-40'00" E. 274.09 feet • 

THENCE N 22-28'46" E. 156.92 fe.t; 

L. 

: ..... . 

. ~.", ,-

"' ,! . 
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North Shore Golf Course 
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THENCE N 01°52'40" E. 305.16 feet; 

TIIENCE H 21°58'28" W. 307.33 feet; 

THENCE H 14"37'15" E. 118.85 feet; 

THENCE N 57°01'50" W, 220 . 51 feet; 

THENCE N 68°11'55" W. 269 . 26 feet; 

ntENCE N 84°33 ' 35" W. 316 . 43 feet; 

THENCE S 83°26'35" W, 437.86 feet; 

THENC[ N 80~57'J!3" W, 222 . 77 feet; 

THENCE S 53°54'59" W, 116.88 feet; 

THENCE S 51 °25' 38" W. 292 .. 47 feet; 

THENCE S 45"55'31" W. 134 .85 feet; 

THENC[ S 04"06'24" W. 164.77 feet; 

THENCE S 04°11'10" E. 292.21 feet; 

THENCE S 3O·29'12 u E. 109.34 feet; 

THENCE S 06"43'59" W. 7Z5.00 f.,t; 

THEIICE S 26·33'S~" W, 447.21 feet. ::;. S·: 

THENCE S 28-52'25" W. 419.87 feet to I point' on th.wdh~~(i . 
line of the plat of "North Shore Country Club [sutH~', iJ~,,··.,:··~ri; 
IS recorded t n Vol UIM 58. PI ges 1 throu9h 7. Pi ere. C04:Hltj.i ~;'!:~,~";: 

THENCE S 88°43 ' 58" E. 31.48 'fut 110ng Slid North.r1Y '1:~~;~2f/; ::· 
: ; ::.'::~'.; '.: . 

THENCE 110ng uid Northerly line S 71-18'36· E. 154.93"f"'tC: 
~: . 

THENCE along the Easterly lin. of uid pllt, S 18-S~'Z~:io ;;WV ;'" ; >' 
36.94 feet to I point of curV&tlire~ ,.:, ' . 

THENCE Southerly Ilong Slid Easterly lin. 186 . 07 
II"t of I non-tangent curve to the l.ft. h.ving I 
645.00 feet, the rldfus point of which bllrs S 71 
through I centr.l Ingl. of 16-31'44" to the .nd· Df $' . 

L 

L 
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THENCE ~long said Edsterly line, 502"14'23" W, 1170.50 
feet to a point of curvaturo: 

THENCE Southerly along ~11d Ea~tarly line 447.56 fD8t ,lbAD 
the Arc of a non-tAngent curve to the right, hAving 0 roa1U5 
of J08S.2B feet, the radius 'Point of which bears N 87°45'06" W. 
through a central ilngle of 23°37'42", to the end of said curve; 

nlUle~ a~on9 sa~cl ~OIISt.e .. 'y Hne. S SI·04'lO" E. 104.28 ree'c"'to 
a point of curyaturei 

lHENCE Southeasterly along said Easterly line. 314.08 feet 
alon~ the arc of a non-tangent curve to the right. having a 
l'adluL M 2JO.OO fut. tliA "a.Hils po{n~ .,1 .. h~ch !.eArS s "4·ZJ:4l.-.li"~'· · · 
through a central angle of 66·39'02". to the end ~f $Iid,curvlt; ..:.: ..... 

THENCE S 10"18'41" W. 400.00 feet to a point Oft th. lio .. th~"'.1.Y . 
margl n of 33rd Street N. E..; .' 

THENCE along said Norlherly margin S 88u30'26" [. 1039;i!9 fel/f:' 
to the TRU£ POINT Of 8EGIIINIIIG. ,~;,"""".,·,'··'''···--···''c·:~.· 

EXCEPT that portion situate in said Se.;tion 23, IIIlre ~"rt1li~l.·l'(il··' :· 
~~~~r1bcd Ai fgl1QWii 

CommenCing ~t the NW corner Df Slid Seetton 23~ .... . . 

THEHCE S 88-37'51" E, 1158.44 feet along the I!orthlh'it~f\' 
tlte HW 1/4 of the NW 1/4 of Slid netion. '.' ,', 

.' 
THENCE S 01°22 '09" W. 444.15 feet to the TRUE POUlT OF:, ... · 
BEGINNING: '. 

THENCE II 85"42'39" E; 401.12 fe.t; 

THENCE S 78°32'28" E. 377.53 f •• t. 

THENCE S 500 18'15 M ~'. 305.13 fttt; 

THENCE S 01·21 'OZ· E, 458.69 feet. 

THENCE S 07°18'32" W. 122.55 feet;. 

THENCE 543°12'36" W, 452.77 feet. 

an $ .It .. ~.~ .... , .. _....,_.m ...... _ . ........ .......-: .. ~~"-. ,-.' 

L 

L 
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THENCE N 30°51'15" W, 448 . 47 feet~ 

·,9 
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THENCE N 14°55'53" E, 77.62 feet to the TRUE POINT OF 
BEGINNING . 

AND EXCEPT a 60.00 foot strip in the ownership of Pierce COl,!n.ty,· · 
rrore particularly described as follows: .. . .. ', " 

COffln~ncing at the NW corner of said S~ction 23; 

TIllNCE S 88"37'51" (, 630.08 fed <llol/!/ lite Norlh lint! 
of the NW 1/4 of the NW 1/4 of said Section 23 to t"e 
True Point of Beginning; 

THENCE S 01"20'27" W. 13~2.90 teet to a point on t.he 
South line of said NW 1/4 of the NW 1/4; 

THENCE S 88°19'37" E. 60 .00 feet along said South I infn 

THENCE" 01"20'27" E. 133].22 feet to a point on said 
North line of the NW 1/4 of the NW 1/4: 

THENCE N 88°37'51" W. 60.00 feet along said Horth Hne to 
the True Point of Beginning. 

North Shore Golf Course, less exceptions, containing 114 . 1(;· 
acres. rrore or less. 

Entire parcel to be subject to ease~nts for public uttltlies 
o(~all types and ingress-egress' easements or dedlcdlons . 

. " : 

L 
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THENCE N 08"40'23" W. 596.83 feet; 

THENCE N 39"48'20" W. 468.62 feet; 

THtNCE N 61"11'21" W, 342.38' fee~. 

THENCE N 00"00'00" f. 35.00 feet to the 
BEGINNING. 

u' , I ~7'J 
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AND DICEPT that portion situate in said Setllun 23. ,' 
particularly described as follows: ' 

Co-endn9 lit tl\e NW corner of SAid S~ti-on ' 

THENCE S sa"37'Sl" E, 874'.)7 feet a100g tne , 
said NW 1/4 of the HW 1/4, 

THENCE S 01"22'09" W. 696.01 feet to 
BEG HINI IIIG : 

THENCE H 86"0)'17" E. 290.69 feet; 

THENCE S 64"17 '24" E, 449.50 f .. t; 

THENCE S OS·33'llM E, 361.70 , •• ti 

THENCE S 80"32 '16"'£, 60.83 , .. t. 

THENCE S 19"39'14" E, 74.33 , .. ti 

THENCE S 04"36'38" W, 311.01 , .. t; 

THENCE S 22"04'04" W, 399.25 f •• t; 

THENCE S 31"22'23" W. 480.21 , .. t. 
THENCE 5 25"12'04" W, 187.88 , .. t. 

THENCE N 61"41'57" W. 147.65 f •• t; 

THENCE N 06-20'25" W. 90.55 feet; 

THENCE N SO"18'3S" W, 302.58 feet; 

THENCE N 12"12 'Og" E. 723.10 feet; 

THENCE N 18"40'36" E, 374.73 feet; 

L 

L 



STATE OF WASHINGTON. County of Pierce 
5S: /, Pat McCarthy, Auditor, of the above 
entitled county, do hereby certify that this 
foregoing instrument is a true and correct copy 
of the original now on file in my office. . 
IN WITNESS WHEREOF. I hereunto set my 
hand and the Seal of Said nty. 

PAT McCA 

By: --....:l.-='-~I4<~~~,;:=.-
Date: __ ---!.:.::...::...-.;:-.;:.....:;.:.~ ___ _ 
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