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I. INTRODUCTION 

This class action seeks a declaratory judgment as to the legality of 

the City of Ocean Shores stormwater charge. The charge is imposed on all 

real estate parcels in Ocean Shores, whether developed or not, and without 

regard to whether the lots generate storm water runoff or the amount of 

runoff. The charge is not a fee for providing storm sewers to drain 

stormwater runoff. Nor is it a regulatory fee imposed on land use 

activities that generate runoff. Instead, it is a compulsory charge imposed 

on the ownership of land or, in other words, a tax on real property. 

Plaintiffs maintain that the Ocean Shores charge is both statutorily 

and constitutionally invalid. It is statutorily invalid because it does not 

meet the requirements for either a stornl sewer utility fee or a storm water 

regulatory fee. It is constitutionally invalid because it infringes the Tax 

Uniformity Clause (Const. art. VII, § 1), the one-percent limitation on 

non-voter approved tax levies (Const. art. VII, § 2) and the Legislature's 

constitutional control over local taxation (Const. art. XI, § 12). 

Municipalities may not impose stormwater fees on the mere 

ownership of land. Rather, stormwater fees are proper only (1) where a 

city furnishes storm sewers that drain surface and storm water runoff from 

customers' property, or (2) where the fee is imposed on activities that 

disrupt natural drainage so that it charges those activities with the costs of 

- 1 -



mitigating the damage they cause. The Ocean Shores storm water charge 

satisfies neither of these requirements. It is invalid as a matter of law. 

II. ASSIGNMENTS OF ERROR AND ISSUES 

Assignments of Error 

1. The trial court erred in entering judgment for the City of Ocean 
Shores. 

2. The trial court and jury erred in failing to determine that the Ocean 
Shore's stormwater charge is a tax on real property. 

3. The trial court erred in entering judgment as a matter oflaw, 
dismissing plaintiffs' claim that the Ocean Shores storm water charge 
exceeds the statutory authority granted by RCW 35.67.020 and 
RCW 35.92.020. 

4. The trial court erred in determining as a matter of law that 
RCW 35.67.020 and RCW 35.92.020 authorize a city to charge a 
mandatory storm sewer fee based on lot ownership where the vast 
majority of lots generate no surface and storm water to be drained by 
surface and storm water sewers. 

5. The trial court erred in determining that roadside ditches and culverts 
and fresh waterways that drain groundwater from a high water table 
provide a surface and storm sewer utility service. 

6. The trial court erred in ruling that cities need not comply with 
RCW 90.03.500 when imposing stormwater fees based on 
stormwater burdens created by property owners. 

7. The trial court erred in barring the testimony of Professor Neil Bruce 
regarding the substantive nature of the City'S stormwater charge. 

8. The trial court erred in barring evidence that the City's outfall weir, 
which determines the surface elevation of the fresh waterways, is the 
only human controlled cause of drainage problems in Ocean Shores. 
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9. The trial court erred in barring evidence that the function of the 
storm water charge is to shift the cost of maintaining the roadside 
ditches and culverts from the tax-supported Street Fund to a 
proprietary Stormwater Utility Fund so that the cost can be paid with 
fees rather than taxes. 

10. The trial court erred in failing to properly instruct the jury regarding 
what constitutes a tax and the standard for distinguishing taxes from 
fees under Washington law. 

Issues Pertaining to Assignments of Error 

1. Is the Ocean Shores stormwater charge in substance an absolute and 
unavoidable tax on property that must comply with the Tax 
Uniformity Clause (Const. art. VII, § 1), the one-percent levy 
limitation (Const. art. VII, § 2), and the requirement for express 
legislative tax authority (Const. art. XI, § 12)? (Assignments 1, 2) 

2. Maya city impose a storm sewer utility fee on developed and 
undeveloped property alike, without regard to whether the city 
furnishes storm sewer service or whether the properties charged 
generate stormwater runoff? (Assignments 1,2,3,4,5) 

3. Do RCW 35.67.020 and 35.92.020 authorize mandatory fees based 
on property ownership to fund the maintenance of street drainage 
ditches and culverts and fresh waterways? (Assignments 3, 4, 5) 

4. Does the authority under RCW 35.67.020 and RCW 35.92.020 to 
operate surface and storm sewer utilities include the authority to 
charge a stormwater utility fee based on lot ownership for managing 
the water table elevation in the city? (Assignment 5) 

5. Maya city impose a stormwater fee that is not based on any action 
by property owners that disrupts natural drainage or generates 
surface or storm water runoff, but instead is based simply on lot size 
or as a per lot charge, such that owners who do nothing to alter 
natural drainage conditions pay the same rate as owners of 
developed parcels who do? (Assignments 4, 5,6) 

6. Maya city transfer the cost of maintaining roadside ditches and 
culverts that are necessary for adequate street drainage to a 
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"stormwater utility" and fund that cost with mandatory "stormwater" 
charges imposed on lot ownership? (Assignments 2, 4, 5). 

7. Did the trial court improperly exclude the testimony of plaintiffs' 
public finance expert who would have testified to the substantive 
economic nature of the Ocean Shores charge? (Assignment 7). 

8. Were plaintiffs improperly denied the opportunity to show that the 
City's decision to replace the developer's original variable weir 
(which could regulate the water table elevation by controlling the 
elevation of water in the lakes and canals) with a fixed weir is the 
only human cause of drainage and flooding problems the City? 
(Assignment 8). 

9. Were plaintiffs improperly denied the opportunity to show that the 
function of the Ocean Shores "stormwater utility" was not to provide 
a utility service to lot owners, but instead, to shift the cost of 
maintaining roadside ditches and culverts from the tax-supported 
Street Fund to a proprietary Stormwater Utility Fund so that the cost 
could be charged as a utility fee rather than a tax? (Assignment 9). 

10. Did the trial court fail to properly instruct the jury regarding the 
definition of a tax and the legal standards for distinguishing taxes 
from fees under Washington law? (Assignments 10). 

III. ST A TEMENT OF THE CASE 

A. Facts 

The Ocean Shores Storm water Charge 

The City of Ocean Shores imposes a stormwater charge on all real 

estate parcels in the city. Appendix 1 (Ocean Shores Municipal Code 

OSMC § 13.20.020).1 During the time period relevant to this lawsuit 

I Ocean Shores' ordinances are published on the City's website at: 
http://oceanshores.fiIeprosite.com/DocumentslDocumentList.aspx?ID=SI. The 
city code is published at: http://www.codepublishing.com/wa/oceanshores.html. 
Pursuant to ER 20 I, plaintiffs request that the Court take judicial notice of the 
ordinances and city code. 
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(December 2000 to the present),2 the charge has been structured in two 

ways. From 2000 until 2002 it was a per-lot charge based on the lot's 

zoning and use, with special size classifications for multi-lot parcels and 

fractional lots. Appendix 2 (Ocean Shores Ord. No. 705 § 3). Under this 

fee structure, lots zoned for residential use were charged a flat per-lot fee, 

regardless of lot size or whether the lot was improved or undeveloped. 

For commercial parcels, the charge was approximately 38 percent greater 

on developed lots than undeveloped lots. In 2002, the fee was changed to 

one based strictly on lot size. Under this new structure, the charge is 

based solely on lot size, without regard to development status or zoning 

(commercial or residential). Appendix 3 (Ord. No. 743). Neither of these 

rate structures apportions the charge based on impervious surface or any 

other measure of the amount of stormwater generated by the lot owner. 

The City created its stormwater utility in 1980. Ord. No. 296. 

Revenues from the charge are used to maintain the City's roadside ditches, 

culverts and fresh waterways, with the bulk of the funds used to maintain 

the roadside ditches and culverts. RP 89-90, 549. Prior to creation of the 

2 Under the applicable three-year statute of limitations, plaintiffs seek refunds of 
the illegal charges paid since December 2000. See Nelson v. Appleway 
Chevrolet, Inc., 160 Wn.2d 173, 190, 157 P.3d 847 (2007). The stormwater 
charge was initially imposed in 1980 by Ord. No. 301 (Ex. 233), at the same time 
as the City imposed water and sewer "availability charges" under Ord. No. 300. 
The latter were struck down as unconstitutional taxes in Carrillo v. City of Ocean 
Shores, 122 Wn.App. 592,94 P.3d 961 (2004). 
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stormwater utility, those maintenance costs were budgeted in the City's 

tax-supported Street Fund. See Ord. Nos. 123, at 7; 148 at 7; 173 at 5; 220 

at 4; 232 at 7. 

The History and Geography of Ocean Shores 

Ocean Shores is situated on the Point Brown Peninsula, a sandy 

spit which forms the northern entry into Grays Harbor. In 1960 the Ocean 

Shores Investment Corporation purchased the peninsula (then a cattle 

ranch) to develop a new recreational community. Over the next decade, 

the developer began platting the land, constructing roads, installing 

utilities, dredging an interconnected network of lakes and canals 

throughout the peninsula and selling lots.3 The City of Ocean Shores was 

incorporated in 1970 and took over responsibility for maintaining the 

public roads, rights-of-way, and waterways from Grays Harbor County. 

The lakes and canals in Ocean Shores provide freshwater amenities 

and facilitate drainage throughout the peninsula. RP 176,329-330,418-

419. Their surface elevation is controlled by an outfall weir located at the 

south end of the Grand Canal where freshwater drainage flows over the 

weir and into North Bay.4 Appendix 4, Ex. 206 (Engineers Rpt) at 2; 

3 For a short history of Ocean Shores, see "Humble Beginnings" at 
http://www.oceanshores.com/os. Plaintiffs request that the Court take judicial 
notice of this uncontested historical background. 

4 The weir is a dam that impounds fresh water, raising the surface elevation of the 
lakes and canals to the weir crest before releasing the overflow into North Bay. 

- 6 -



RP 170,371,412,468,548. The surface elevation of the lakes and canals 

determines the water table elevation throughout the peninsula. RP 396-

397,407. The original developer installed an adjustable weir at this outlet 

to regulate the surface elevation of the lakes and canals and thereby 

control the water table elevation. CP 134 at '1\'1\14-15; CP 150 at '1\ 16; 

CP 320 at '1\13. However, the original outfall structure began to 

deteriorate in the 1970's, and in 1980, a replacement structure was 

installed for the City, which included a new weir in a "U" configuration 

with a longer crest and greater hydraulic capacity, but it was no longer 

adjustable. CP 320 at '1\17. With this fixed weir, the surface elevation of 

the lakes and canals cannot be lowered below the weir crest 

(approximately 5.5 feet above mean sea level). CP 320 at Ex. A; RP 371. 

Drainage Conditions in Ocean Shores 

Ocean Shores does not suffer the stormwater drainage problems 

faced by other Western Washington cities, where development has 

disrupted natural drainage and caused damaging increases in stormwater 

runoff. The Point Brown Peninsula is composed of sandy, porous soil that 

readily absorbs rainfall - provided that the ground is not saturated. 

Ex. 206; RP 166, 168-69,292-93,326-327,465-466. The drainage 

problems that occur in Ocean Shores are caused by the City's high 

seasonal rainfall, its flat topography and its shallow water table - all 
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factors that are beyond the control of lot owners and unrelated to actions 

taken by lot owners. Ex. 206; RP 21,163,293-294,327,333,466-467, 

502. During prolonged periods of heavy rain, the water table rises to or 

near the surface, and groundwater expresses into the roadside ditches and 

culverts. RP 190,294-295,401. Because of the flat topography, the 

accumulating waters are slow to drain RP 163-164, 404, and the overflow 

can flood roadways and pond on adjoining properties. RP 374-375. This 

can disrupt use of roadways and damage roadbeds, but there is no 

evidence of material damage to private property. Ex. 27, RP 161,374-375. 

B. Procedural Background 

This action was filed in December 2003. In 2006, the trial court 

heard cross-motions for summary judgment, and in February and March 

2007 it issued a memorandum decision and letter ruling on reconsideration 

that largely rejected both sides' motions. CP 160 and 164. The court did, 

however, grant partial summary judgment to the City, ruling that the 

statutory requirements for charges imposed under RCW 90.03.500 do not 

apply to the City's stormwater charge. Id. The trial court rejected 

plaintiffs' repeated requests for reconsideration of that ruling and refused 

to consider a second motion for summary judgment that plaintiffs filed in 

January 2010. CP 268C, 268B and 289. 
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The case was tried to a jury in October 2010. Prior to trial, the 

court granted the City's Motion in Limine to exclude the expert testimony 

of Professor Neil Bruce and granted in part the City's Motion in Limine to 

exclude evidence and argument regarding the outfall design. CP 405. At 

trial, the court sustained the City's objection to evidence of the City's pre-

1980 budget ordinances which show that before creation of the stormwater 

utility in 1980, street drainage maintenance was paid from the City's tax

supported Street Fund. RP 111-112, 145-147. 

At the close of plaintiffs' case in chief, the trial court granted the 

City'S CR 50 Motion, dismissing plaintiffs claim that the stormwater 

charge exceeds the City'S statutory authority. CP 407; RP 623. The court 

submitted the question of whether the stormwater charge is an 

unconstitutional tax to the jury. RP 614-615, 660-661. The court refused 

plaintiffs' proposed instruction regarding the definition of a tax and the 

legal test for distinguishing a tax from a fee. Compare CP 399 (Instruct. 

7) with CP 415 (Plaintiffs' Proposed Instruct. 7); RP 644. The jury found 

that the charge is a regulatory fee rather than a tax, and the court entered 

judgment accordingly, dismissing plaintiffs' lawsuit. CP 401, 408. 

IV. SUMMARY OF ARGUMENT 

The central question in this appeal is this: What is the true nature 

of the Ocean Shores stormwater charge? There are just three possibilities: 
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• The charge is a storm sewer utility fee imposed under 

RCW 35.92.020 and/or RCW 35.67.020 (Appendix 5) as the quid 

pro quo for storm sewer service furnished by the City; or 

• It is a stormwater mitigation fee imposed under RCW 90.03.500. 

to pay for facilities that mitigate damages from increased runoff 

caused by disruptions to natural drainage; or 

• It is a tax on the real estate lots in the City. s 

The Ocean Shores charge is not a storm sewer utility fee or a storm water 

mitigation fee - it is a tax. It is an absolute, unavoidable charge imposed 

on real property to pay for government services that benefit the public. 

The stormwater charge cannot be a utility fee because it is not the 

quid pro quo for storm sewer utility service. The City does not furnish 

storm sewer utility service in return for payment of the fee. Most lots in 

Ocean Shores do not generate any stormwater runoff at all. Instead, the 

rainfall percolates naturally into the sandy soil. Natural infiltration, 

however, is not a storm sewer service for which the City can charge a 

storm sewer fee. Nor does draining street runoff and elevated 

groundwater provide a surface and storm sewer utility service. These are 

public benefits to be financed with general revenues, not proprietary 

5 The key statutes relevant to this appeal are included in Appendix 5. 
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services furnished to individual lot owners in exchange for payment of a 

sewer utility fee. 6 

Nor is the City's charge a stormwater regulatory fee. 

RCW 90.03.500 authorizes local governments to impose stormwater fees 

on "activities" that disrupt natural drainage and cause harmful increases in 

stormwater runoff. Revenues from such fees must be used to mitigate the 

damage caused by disruptions to natural drainage. These fees regulate 

stormwater discharge by imposing the cost of mitigation on the activities 

that cause drainage problems. The Ocean Shores charge, however, is not 

imposed on activities that disrupt natural drainage or increase runoff, and 

the proceeds do not pay for mitigating the adverse impacts of increased 

runoff. It, therefore, does not comply with RCW 90.03.500. 

Stormwater fees under RCW 90.03.500 are designed to make 

development pay its own way. But a compulsory charge based upon lot 

ownership (rather than upon activities that cause damage) does the very 

opposite. It allows mitigation cost to be shifted to innocent lot owners 

who do nothing to cause drainage problems. The decision below permits 

just such fees. It would allow cities to shift stormwater mitigation costs 

6 Ironically, the City has exempted the streets themselves from the charge, even 
though they are the primary generator of storm water runoff in Ocean Shores. 
OSMC § 13.20.030; RP 126-127, 168,176. 
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from those who cause damage to innocent owners who don't, thereby 

undermining the very purpose ofRCW 90.03.500. 

The Ocean Shores storm water charge is not a valid utility fee or a 

valid regulatory fee - it is a tax. It is an "absolute and unavoidable 

demand" against property. That is a property tax. Covell v. City of 

Seattle, 127 Wn.2d 874, 890, 905 P.2d 324 (1995). It is a regressive tax 

that violates tax uniformity, improperly circumvents the constitutional 

one-percent levy limitation, and undermines the Legislature's 

constitutional control over local taxation. Therefore, plaintiffs request that 

the Court reverse the trial court and rule the Ocean Shores stormwater 

charge invalid. 

V. STANDARD OF REVIEW 

The material facts regarding the statutory and constitutional 

validity of the City's storm water charge are not disputed. There is no 

dispute that drainage problems in Ocean Shores are caused by seasonal 

heavy rains, flat topography and a shallow water table. There is no 

dispute that drainage problems arise because of the accumulation of 

elevated groundwater and street runoff in the roadside ditches, not because 

of runoff from privately-owned lots. There is no dispute about how the 

City uses the fee revenues. Rather, the dispute in this case involves the 

legal inferences and conclusions to be drawn from these facts. These are 
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questions oflaw that the Court reviews de novo. Okeson v. City of Seattle, 

150 Wn.2d 540, 548-549, 78 P.3d 1279 (2003) (Okeson I). ("The issues in 

this case pertain to constitutional limitations and statutory authority, and 

so are issues oflaw to be determined de novo by this court.,,).7 In making 

these determinations, substance controls over form. No deference is 

afforded to how the charge is labeled by the City in determining whether it 

is a legitimate fee or an invalid tax. Samis Land Co. v. City of Soap Lake, 

143 Wn.2d 798,806,23 P.3d 477 (2001). The trial court's evidentiary 

rulings are reviewed under the abuse of discretion standard. Sintra, Inc. v. 

City of Seattle, 131 Wn.2d 640, 662, 935 P.2d 555 (1997). 

VI. ARGUMENT 

A. The Ocean Shores Stormwater Charge Is a Tax on Real 
Property. 

A tax is "a forced contribution of wealth to meet the public needs 

of a government." Local 587 v. State, 142 Wn.2d 183,219, 11 P.3d 762 

(2000). A property tax is an "absolute and unavoidable demand against 

property or the ownership of property." Covell v. City of Seattle, 127 

Wn.2d at 890. The Ocean Shores stormwater charge is just such a tax. It 

is a compulsory charge imposed on each lot in the city. The revenues are 

7 See also, State v. Clausing, 147 Wn.2d 620, 628-629, 56 P.3d 550 (2002); Kim 
v. Lee, 145 Wn.2d 79, 86, 31 P.3d 665 (2001); Silicon Valley Taxpayers Ass'n, 
Inc. v. Santa Clara County Open Space Authority, 44 Cal.4th 431,449-450, 187 
P.3d 37 (2008). 
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used to pay for maintaining and improving street drainage and fresh 

waterways, community assets that are available to and benefit the general 

public, not just those who pay the charge. And, because it is a mandatory 

exaction based on lot ownership, the charge has no regulatory purpose or 

effect. The charge thus meets the strictest definition of what constitutes a 

tax on real property. That alone is dispositive of this appeal. 

B. The Roadside Ditches and Culverts Are Integral Components 
of the Public Streets and, under Covell, Their Maintenance 
Cannot Be Funded with a Proprietary Utility Fee. 

The vast majority of the funds collected through the stormwater 

charge are used to maintain the City's roadside ditches. RP 89-90, 549. 

This, however, is ordinary street maintenance. See Ex. 27 (Appendix 6); 

RP 161,225-229,237-239; Sigurdson v. City of Seattle, 48 Wn.2d 155, 

159,292 P.2d 214 (1956) (Maintaining street drainage systems is 

"ancillary to the function of maintaining the streets. "). Cities have a 

ministerial duty to maintain their streets (including the street drainage 

systems) in a reasonably safe and suitable condition for the benefit of the 

general public. Ruffv. County of King, 125 Wn.2d 697, 704, 887 P.2d 886 

(1995). 8 Maintaining street drainage is an integral aspect of street 

maintenance. It is not a separate utility service provided to lot owners. 

8 See also Island County v. Mackie, 36 Wn.App. 385, 393, 675 P.2d 607 (1984); 
Yarrow First Associates v. Town o/Clyde Hill, 66 Wn.2d 371, 375, 403 P.2d 49 
(1965) ("Streets are dedicated to the public use. They pertain to the exercise of a 
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The Ocean Shores' ditches and culverts are typical for street 

drainage facilities for the coastal environment. RP 212-216. The City's 

own expert admitted that if those facilities were maintained at an adequate 

level to prevent flooding of the roads, damage to roadbeds and dangerous 

accumulations of water in the roadside ditches, that would "pretty much 

prevent other damages." RP 485-486. When the City was incorporated in 

1970, it assumed the governmental duty to maintain the roadside ditches 

and culverts in "a reasonably safe and suitable condition." Simply 

fulfilling that duty does not provide a separate utility service to lot owners. 

In Covell v. City of Seattle, the Court held that cities cannot shift 

street maintenance costs to proprietary street utilities. Cities cannot evade 

that holding by dividing up street maintenance into its components 

(drainage, paving, streetlights, etc.) and imposing separate '~fees" for some 

or all of the parts. If that were allowed, "virtually all of what now are 

considered taxes could be transmuted into user fees by the simple 

expedient of dividing what are generally accepted as taxes into constituent 

parts .... " Sam is, 143 Wn.2d at 806. A city can no more shift its 

responsibility (and cost) for street drainage to a storm sewer utility than it 

governmental function.") (citations omitted); Kelly v. Gifford, 63 Wn.2d 221, 
223,386 P.2d415 (l963);Ronkoskyv. City of Tacoma, 71 Wash. 148, 153, 128 
P.2(1912). 
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could shift responsibility for the streets themselves to a street utility. The 

Court rejected the street utility scheme in Covell, and Ocean Shores' 

stormwater scheme is equally invalid. 

C. The Ocean Shores Stormwater Charge Is Not a Valid Storm 
Sewer Utility Fee or Regulatory Fee. 

The trial court ruled that RCW 35.67.020 and 35.92.020 authorize 

cities to charge stormwater fees to property owners without regard to 

whether the owners receive any specific storm sewer service or do 

anything to generate stormwater runoff. That was error. While cities have 

authority to charge storm sewer utility fees for furnishing sewers to drain 

storm and surface water from customer lots, they do not have authority to 

impose compulsory storm sewer fees based on nothing more than lot 

ownership. Nor may cities impose regulatory fees simply because it rains. 

A regulatory fee must regulate. A charge on ownership regulates nothing. 

It simply taxes real property. 

1. The Stormwater Charge Is Not a Utility Service Fee 
Authorized by RCW 35.92.020 or RCW 35.67.020. 

In granting the City's Motion for Judgment as a Matter of Law, the 

trial court accepted the City'S argument that draining elevated 

groundwater furnishes a storm and surface water sewer utility service to 

every lot in Ocean Shores. The gist of the City's argument is that there is 

no meaningful distinction between surface and storm water and 
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groundwater. After all, the water all comes from rainfall, and if drainage 

is needed, a city must have authority under RCW 35.67 and 35.92 to pay 

the cost. See RP 588-589. This argument, however, assumes the very 

thing it seeks to prove. 

The City's argument equates "storm and surface water" with 

"groundwater" and "drainage ditches and culverts" with "storm sewer 

utility service." The terms, however, are not synonymous. Storm and 

surface water is not groundwater, and not all drainage ditches and culverts 

provide storm sewer utility service. To charge a utility fee, a city must 

furnish a storm sewer utility service. Ocean Shores does not do so. 

a. Groundwater is not surface or stormwater and 
draining groundwater is not a storm sewer 
utility service. 

RCW 36.67.020 and 36.92.020 authorize cities to operate storm 

sewer systems that drain stormwater runoff generated by urban 

development. These statutes do not provide a mechanism to fund street 

drainage, water table management or drainage of elevated groundwater. 

Groundwater is not storm and surface water. The legal regimes for 

storn1 and surface water and groundwater are entirely distinct. 

Groundwater is water that has percolated into the ground. See, e.g. 

RCW 90.44.035(3); Wilkening v. State, 54 Wn.2d 692, 344 P.2d 204 

(1959). Storm and surface water, on the other hand, is "the runoJffrom 
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natural precipitation such as rain, snow melt, and other surface drainage." 

Tukwila School Dist. No. 406 v. City a/Tukwila, 140 Wn.App. 735, 738, 

167 P.3d 1167 (2007) (emphasis added). Stormwater is water that has not 

percolated into the soil to become groundwater.9 It is the runoff created 

by human alteration of the natural landscape. The Legislature authorized 

cities to operate storm sewer utilities to drain that runoff. It did not 

authorize cities to impose mandatory fees on lot ownership to pay for 

street drainage or managing groundwater elevations. 

There are statutorily prescribed methods to fund drainage 

improvements that control groundwater. For example, cities may impose 

drainage improvement assessments to pay for draining groundwater where 

the drainage specially benefits the properties charged. See 

RCW 85.06.015 and .230. Cities also may use general revenues to fund 

drainage facilities and services that benefit the public. But there are strict 

regulatory requirements that apply if draining groundwater impacts 

9 See e.g., WAC 173-218-030 (,"Storm water' means the portion of precipitation 
that does not naturally percolate into the ground or evaporate, but flows via 
overland flow, interflow, pipes and other features of a storm water drainage 
system into a defined surface water body, or a constructed treatment, 
evaporation, or infiltration facility") (emphasis added); 40 CFR 122.26(b)(13) 
(,"Storm water' means storm water runoff, snow melt runoff, and surface runoff 
and drainage."). See also, Phillips v. King County, 136 Wn.2d 946, 957-958, 968 
P.2d 871 (1998); Pruitt v. Douglas County, 116 Wn.App. 547,554,66 P.3d 1111 
(2003). 
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wetlands. IO Ocean Shores may indeed maintain drainage facilities to 

manage the elevation of the water table under the City, but to do so it must 

obtain proper permits and use a proper funding source to pay the cost. 

Municipalities are limited to those powers expressly granted and to 

powers "necessarily or fairly implied in or incident to the powers 

expressly granted, and also those essential to the declared objects and 

purposes of the corporation." Arborwood Idaho, L.L.c. v. City of 

Kennewick, 151 Wn.2d 359,374,89 P.3d 217,225 (2004). If there is 

doubt as to whether the power is granted, it must be denied. Id. The 

roadside ditches and culverts in Ocean Shores protect the streets from 

street runoff and elevated groundwater. While maintaining adequate street 

drainage to prevent flooding and roadbed damage is an important 

governmental function, it does not provide a storm sewer utility service to 

owners of adjoining properties. 

10 The City's characterization of the roadside ditches and culverts as facilities 
primarily for draining lots is the very opposite of how it represented them to the 
Corp of Engineers for purposes of the perm it requ irements of the Clean Water 
Act, 33 U.S.C. chap. 26. Work on ditches that impact wetlands requires a § 404 
permit from the Army Corp of Engineers. However, maintenance of street 
drainage facilities is exempt from the permit requirement as maintenance of 
drainage associated with "transportation structures." 33 CFR 323.4(a)(2). The 
City told the Corp of Engineers that its roadside ditch maintenance was exempt 
as maintenance work on "transportation structures." Ex. 33. At trial in this case, 
it claimed the very opposite: that the primary purpose of the ditches is to drain 
adjoining properties, not streets. The City is talking out of both sides of its 
mouth. 

- 19 -



b. The roadside ditches and culverts do not furnish 
a proprietary utility service. 

RCW 35.67.020 and 35.92.020 authorize cities to operate sewer 

utility systems that furnish sanitary and/or storm sewer service. The 

statutory authority for storm sewers is no different than for sanitary 

sewers. "Storm and surface water sewers" are simply included in the 

definition of a "system of sewerage" which a city may operate as a 

utility.11 RCW 35.67.010 (Appendix 5) 

Sewer utilities, like other municipal utilities, are proprietary 

businesses that sell commodities or services, just like privately-owned 

utilities. 12 McQuillin, MUNICIPAL CORPORATIONS § 35.55 (2006) ("Where 

a municipality owns its own water, electric or other utility plant, it has the 

right to charge consumers who make use of its services, just as does a 

privately operated public utility. ").12 Whether it is a storm sewer or 

II The statutory authority for storm sewer utilities was added in two steps. In 
1955 the Legislature first authorized cities to furnish "combined sanitary sewage 
disposal and storm or surface water sewers." Laws 1955, ch. 266 § 2. Then, in 
1965, the Legislature extended this to add authority for stand alone "storm or 
surface water sewers." Laws 1965, ch. 110, § 1. 

12 See also Burns v. City of Seattle, 161 Wn.2d 129, 150, 164 P.3d 475 (2007); 
POWER v Utilities and Transp. Comm., 104 Wn.2d 798,825,711 P.2d 319 
(1985) (utilities charge for services rendered, just like doctors and lawyers); 
64 C.J.S. Municipal Corporations § 1538 Charges for Use or Consumption; C. 
Phillips, THE REGULATION OF PUBLIC UTILITIES, 3-4 (1988); Gov't Finance Officers 
Assoc., CATALOG OF PUBLIC FEES & CHARGES, vii (1992); Advisory Comm 'n on 
Intergovt'l Relations, LOCAL REVENUE DIVERSIFICATION -USER CHARGES, 3-5 (Oct. 
1987». 
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sanitary sewer, a municipal sewer utility must furnish sewer service to its 

customers in order to charge a utility fee in return. 13 

The drainage ditches and culverts in Ocean Shores do not drain 

surface and storm water from private lots. With immaterial exceptions, 

the rainfall in Ocean Shores infiltrates directly into the ground without the 

aid of any sewer service furnished by the City.14 On undeveloped lots, the 

rain infiltrates naturally. On developed lots, the same result is generally 

achieved either by natural infiltration or with owner-installed infiltration 

systems. RP 156-157,297,366-367,542. In neither case is surface or 

stormwater drained from lot owners' property by city sewers. IS Ocean 

Shores cannot charge lot owners a storm sewer fee for sewer service that it 

does not provide. 

In a recent series of decisions involving the Seattle municipal 

utilities, this Court examined the distinction between proprietary utility 

13 See RCW 35.92.020 and 35.67.020. Cj Holmes Harbor Sewer Dist. v. 
Holmes Harbor Home Bldg. LLC., 155 Wn.2d 858, 865,123 P.3d 823 (2005) 
(Sewer district mustfurnish sewer service to have statutory authority to charge 
sewer fee. Unconnected lots cannot be charged.). The same principle applies to 
all municipal utilities, water, sewer, garbage, power, etc. 

14 RP 155-158,293,465-466. 

15 It is undisputed that the roadside ditches and culverts primarily drain road 
runoff and elevated groundwater. Some commercial lots hook their stormwater 
drains directly into city culverts or drain runoff directly into the City's ditches. 
There also may be some incidental runoff from residential properties. But that is 
irrelevant to the legality of the City's charge which is imposed on all lots based 
solely on lot ownership. 
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services - which may be funded through utility rates - and governmental 

functions which are to be funded with general governmental revenues, 

such as taxes. Maintaining this distinction is crucial to preserving the 

constitutional structure for municipal finance and taxation. The Ocean 

Shores storm water charge does not qualify as a proprietary sewer utility 

fee under these decisions. 

In the first case in this series, Okeson v. City of Seattle (Okeson I), 

150 Wn.2d 540, 78 P.3d 1279 (2003), the Court considered whether street 

lighting is a proprietary utility service that can be funded with electricity 

rates charged to City Light customers. The Court ruled that it could not: 

Providing streetlights ... is a governmental function 
because they operate for the benefit of the general public, 
and not for the "comfort and use" of individual customers. 
City Light customers have no control over the provision or 
use of streetlights. Hence, while the electric utility itself is 
a proprietary function of government, the maintenance of 
streetlights is a governmental function. 

150 Wn.2d at 550-551. Four years later, in Okeson v. City of Seattle 

(Okeson III), 159 Wn.2d 436, 150 P.3d 556 (2007), the Court adhered to 

this same distinction in concluding that City Light could not use electric 

utility rate revenue to pay outside entities to reduce their own greenhouse 

gas emissions. 16 Why? Because the benefit of reduced C02 emissions 

16 Okeson II is a Court of Appeals decision holding that City Light may 
use rate revenue to buy art for its own facilities but not for other facilities 
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from outside entities is a public benefit shared by all, not a cost 

attributable to furnishing electricity for the comfort and use of individual 

ratepayers or a benefit that was enjoyed only by ratepayers. The benefit of 

reduced CO2, like the benefit of streetlights, was a public benefit to be 

paid for with general revenues, not by charging higher utility rates. 

Finally, in Lane v. City of Seattle, 164 Wn.2d 875, 194 P.3d 977 

(2008), the Court again applied the same principle in deciding that fire 

hydrants furnish a governmental service to the public that is to be paid for 

with governmental revenues, rather than a utility service that can be 

funded with a proprietary utility fee. The Court concluded that fire 

hydrants, in this regard, are indistinguishable from streetlights. 164 

Wn.2d at 883 ("All benefit by having water available to put out fires ... 

hydrants are very much like streetlights. As in Okeson I, the charge here 

is a tax."). See also AGO 2001 No.1. 

Under the reasoning of these cases, the roadside ditches and 

culverts in Ocean Shores do not furnish a proprietary utility service, and 

the lakes and canals are even further removed from doing so. These are 

all community assets that provide benefits to the general public, not a 

sewer plant that furnishes sewer service for the "individual comfort and 

or for the benefit of the general public. Okeson v. City of Seattle, 130 
Wn.App. 814, 125 P.3d 172 (2005). This, too, is consistent with Okeson I. 
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use" of customers who pay "only for their own usage." Owners have no 

control over the "provision or use" of the ditches, culverts or waterways. 

Nor does payment of the stormwater charge bestow a benefit on the lot 

owners that is not shared by other members of the public. National Cable 

Television Assn. v. Us., 415 U.S. 336,340-341,94 S.Ct. 1146,39 L.Ed.2d 

370 (1974) (Fee may be charged where public agency furnishes service 

that "bestows a benefit on the applicant, not shared by other members of 

society."). Rather, the stormwater charge is a tax that pays for 

maintaining facilities and amenities that "operate for the benefit of the 

general public," just like roads, street lighting, and fire hydrants. These 

public assets serve governmental functions that are to be funded with 

governmental revenues (such as taxes) rather than a propriety user fee. 

c. The roadside ditches, culverts and fresh 
waterways are public goods provided for the 
common good, not private goods for individual 
use and consumption. 

The distinction that the Court has drawn in Okeson I, Okeson III 

and Lane between governmental and proprietary functions is the same 

distinction that public finance scholars draw between "public goods" and 

"private goods." Public goods are goods and services that promote the 

common good, but which cannot be effectively provided by the private 

marketplace. And, because markets will not adequately furnish public 
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goods, they are often supplied by government and financed with 

compulsory taxation. Thus, "[i]f the proceeds of a charge go to support 

the provision of public goods, this suggests that the charge is a tax." J. A. 

Hoerner "What's a Tax, Anyway?" Tax Notes 379 (April 24, 1989.17 

The characteristics that distinguish public goods from private 

goods also distinguish governmental functions which serve the general 

public from proprietary utility services which serve the "comfort and use" 

of individual customers "paying only for their own usage." Okeson III, 

159 Wn.2d at 449. The distinguishing characteristics of public goods and 

services are that they are "non-excludable" and "non-rival". A service is 

"non-excludable" if it is impractical to deny service to those who don't 

pay. For example, a lighthouse provides a non-excludable service because 

any boat that sees its beacon receives the benefit, and there is no practical 

way to exclude those who don't pay from receiving the benefit or service. 

A service is "non-rival" if one person's use of the service does not reduce 

the ability of others to enjoy the benefit as well. A lighthouse provides a 

17 City streets, streetlights, fire hydrants, and national defense are common 
examples of public goods. Private goods, in contrast, are excludable and rival. 
For example, a person desiring an ice cream cone must pay to buy it, and only 
he/she gets the pleasure of consuming it. The public goods/private goods 
distinction is explained in a wide variety of economics and public finance texts. 
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non-rival service because the benefit received by one ship does not reduce 

the benefit available to others. 

The roadside ditches and culverts and the fresh waterways in 

Ocean Shores are public goods. See Ex. 1 to CP 303 and CP 131. They 

are non-excludable because all who enjoy the roads, the lakes and canals 

or use tap water receive their benefit whether they pay the storm water fee 

or not. They are non-rival, as well, because one person's enjoyment of 

unflooded streets or clean waterways does not reduce the enjoyment of 

others. 

Public goods cannot be reliably funded with proprietary user fees 

because "free riders" who do not voluntarily pay get the benefit whether 

they payor not. Compulsory taxation, therefore, is used for those public 

goods that government deems necessary. A mandatory charge that pays 

for public goods is necessarily a tax, because it is "a forced contribution of 

wealth to meet the public needs of a government." Local 587 v. State, 142 

Wn.2d at 219. The Ocean Shores stormwater charge is just such a tax. 

2. The Ocean Shores Stormwater Charge Is Not a 
Stormwater Regulatory Fee Authorized by 
RCW 90.03.500. 

The only alternative source of statutory authority for the Ocean 

Shores stormwater charge is RCW 90.03.500, which authorizes local 

governments to impose stormwater mitigation fees on "activities" that 
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disrupt natural drainage and cause harmful increases in the accumulation 

or flow of surface and storm waters. Revenues from these charges must 

be used for facilities and improvements that alleviate damage caused by 

the increased runoff. Id. The Ocean Shores storm water charge is not 

authorized under this statute, however, because it is not imposed on 

activities that disrupt natural drainage and its proceeds are not used to fund 

facilities that alleviate damage caused by such disruptions. 

a. On-site infiltration of rainfall is not a burden 
created by lot owners for which the City can 
charge a stormwater regulatory fee. 

The City claims that its charge is a valid regulatory fee because lot 

owners "burden" the City's roadside ditches, culverts and waterways in 

proportion to the amount ofrain that falls on their property. Ord.743 

§ 1.11. But rainfall and on-site infiltration are not legally cognizable 

burdens created by lot owners for which the City can charge a stomlwater 

fee under RCW 90.03.500. 

Rainfall is a natural condition, not a burden caused by lot owners. 

A stormwater mitigation fee under RCW 90.03.500 must be directed at 

human "activities" that disrupt natural drainage and "cause" damaging 

increases in runoff. 18 The purpose of such fees is to hold those who 

18 The regulatory concern with storm and surface water is the damaging effects 
of increased runoff from human activities, not the natural rise in the water table 
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disrupt natural drainage financially responsible for the damage they cause. 

Imposing a stormwater charge on innocent lot owners who do nothing to 

disrupt natural drainage contradicts the very purpose of such fees. That is 

what happens in Ocean Shores. 

The vast majority of lot owners in Ocean Shores do nothing to 

disrupt natural drainage or generate runoff. They do not cause the rain, 

the peninsula's flat topography, or the shallow water table. They do not 

cause runoff. They do not create a burden that requires mitigation. 19 The 

water table rises because it rains, not because of anything done by the lot 

owners. The City's stormwater charge does not regulate stormwater 

discharge or impose mitigation costs to those who cause damage. It just 

taxes real property to pay for maintaining roadside ditches, culverts and 

fresh waterways that benefit the public at large. 

caused by rainfall infiltrating the soil. 
http://www.ecy.wa.gov/programs/wq/stormwater/index.html 

"Stormwater is rain and snow melt that runs off surfaces such as rooftops, paved 

streets, highways, and parking lots. As water runs off these surfaces, it can pick up 

pollution such as: oil, fertilizers, pesticides, soil, trash, and animal waste. From here, the 

water might flow directly into a local stream, bay, or lake. Or, it may go into a storm drain 

and continue through storm pipes until it is released untreated into a local waterway. 

In addition, the large impervious surfaces in urban areas increase the quantity of 

peak flows of runoff, which in turn cause hydrologic impacts such as scoured streambeds 

channels, instream sedimentation and loss of habitat. Furthermore, because of the 

volume of runoff discharges, mass loads of pollutants in stormwater can be significant." 

19 Indeed, natural on-site infiltration benefits the City because it provides clean 
water to recharge the shallow aquifer from which the City draws water supplies. 
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h. The Ocean Shores stormwater charge is 
inconsistent with general law. 

Local governments are subordinate to the Legislature and have no 

power to adopt measures that are inconsistent with the general law of the 

state. Const. art. XI, § 11; Chemical Bank v. WPPSS, 99 Wn.2d 772,793, 

666 P.2d 329 (1983). The Legislature has authorized cities to charge 

storm sewer utility fees CRCW 35.92.020 and 35.67.020) on customers 

who receive storm sewer utility service and to impose stormwater 

regulatory fees on those who cause damaging disruptions to natural 

drainage. RCW 90.03.500. These statutes allocate costs to those who 

receive sewer service or cause damaging increases in runoff. The Ocean 

Shores charge is directly at odds with these statutes because it allocates 

substantial costs to innocent lot owners who receive no utility service and 

who do nothing to disrupt natural drainage or increase runoff. 20 

D. The Stormwater Charge Violates the Constitutional 
Limitations on the Tax Powers of Local Government 

1. The stormwater charge is an invalid tax under the 
Covell standards. 

In Covell v. City o/Seattle, the Court set out a three-pronged test to 

distinguish taxes from fees: (1) Is the charge imposed to raise revenue or 

20 The major effect of the Ocean Shores charge is to increase the tax on 
undeveloped lots relative to developed lots because the charge is apportioned on 
a per-lot or lot size basis rather than on value. This regressive tax structure 
allows the City to export a substantial portion of its tax burden to the non
resident, non-voting owners of undeveloped lots. 
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to regulate? (2) Are the revenues used for a proper regulatory purpose? 

and (3) Is there a direct relationship between the charge and a benefit 

received or a burden created by the person charged? 127 Wn.2d 879. 

Judged by these standards, the Ocean Shores stormwater charge is a tax. 

It is imposed to raise revenue, not to regulate. The proceeds are not used 

for a regulatory purpose. And, the charge is not apportioned based on any 

burden created by lot owners or any direct service benefit furnished to lot 

owners. Rather, the charge taxes lot owners to pay for public goods that 

serve the general public. There is no evidence from which a court or jury 

could determine otherwise. 

a. The purpose of the stormwater charge is to raise 
revenue, not to regulate. 

The sole purpose of the Ocean Shores storm water charge is to raise 

revenue for maintaining and improving the ditches, culverts and fresh 

waterways, shifting these costs from the City'S general tax-supported 

budget to a separate fee-supported utility fund. This cost shift is 

indistinguishable from the cost shift that was struck down in Okeson J, 

where the Court held that: "the shifting of the [streetlight] cost from 

Seattle's general budget to the City Light ratepayers was a revenue-raising 

ploy for the city's general budget, and not a means of regulating streetlight 
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usage .... " 150 Wn.2d at 554.21 Here, as in Okeson 1, the storm water 

charge is a revenue-raising ploy, not a means of regulating stormwater. 

The Ocean Shores charge serves no regulatory purpose. It does not 

regulate stormwater discharge or discourage harmful storm water practices. 

It does not impose mitigation costs on those who engage in damage 

causing activities. It simply taxes lot owners because it rains. 

A regulatory fee must have some regulatory purpose or effect. 

Samis, 143 Wn.2d at 806 (a regulatory fee is "used to regulate the entity or 

activity being assessed."); Hillis Homes, Inc. v. Snohomish County, 97 

Wn.2d 804, 810, 650 P.2d 193 (1982)(charge is a tax where the primary 

purpose is to raise money for "desired public benefits which cost money" 

rather than to regulate the activity assessed.). An absolute, unavoidable 

charge against property (such as the Ocean Shores charge) cannot regulate 

because it contains no regulatory incentives and it cannot be avoided. It is 

a tax, regardless of how it is labeled. 

A stormwater fee may be regulatory if it applies to activities that 

disrupt natural drainage and increase runoff. In Covell, for example, the 

Court explained that the storm water fee in Teter v. Clark County, 104 

21 See also Covell, 127 Wn.2d at 884 (Street utility fee was a tax inter alia 
because it was imposed "on property owners to help raise revenue to cover 
preexisting costs of street maintenance and improvement. "). The Ocean Shores 
charge raises revenue to pay street drainage maintenance costs that were 
previously paid from the City's tax-supported Street Fund. 
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Wn.2d 227, 704 P.2d 1171 (1985) was a valid regulatory fee because it 

was apportioned based on impervious surface and the county "had a 

reasonable basis to conclude there was a contribution to increased surface 

water runoffin the basin from the fee payer's property." Covell. 127 

Wn.2d at 882 (emphasis added). In Tukwila School Dist. No. 406 v. City 

o{Tukwila, the Court of Appeals applied the same reasoning, upholding a 

stormwater fee where it was based on the amount of runoff-generating 

impervious surface area created by the property owner. 140 Wn.App. 

at 746-747. The Ocean Shores charge, however, is not based on 

impervious surface area or any other measure of runoff-generating 

activity. Rather, it is imposed indiscriminately on all lot owners alike, 

including owners of unimproved lots who have done nothing that requires 

regulation. This is pure revenue raising, which makes the charge a tax. 

h. The stormwater charge is not dedicated to a 
regUlatory purpose. 

The second prong of the Covell test asks whether the revenues 

have been diverted from a proper regulatory purpose. Plaintiffs do not 

claim that the City has diverted the stormwater charge to uses other than 

maintaining the roadside ditches, culverts, lakes, canals and outfall. 

However, plaintiffs strongly dispute whether these expenditures are for a 

valid regulatory purpose. This is the same circumstance that was 
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presented in Okeson I, where there was no dispute that the electricity rate 

revenues were used for street lighting, but there was a fervent dispute as to 

whether streetlights served a regulatory purpose. The Court concluded 

that the second Covell factor was not helpful in determining the nature of 

the charge because did not point clearly toward tax or fee. See Okeson J, 

150 Wn.2d at 553. The same is true here. 

c. There is no direct relationship between the 
stormwater charge and either a burden created 
by lot owners or a benefit received by lot owners. 

The third prong of the Covell test asks whether there is a direct 

relationship between the charge imposed and either a burden created or a 

benefit received by the fee payers. This test also indicates that the Ocean 

Shores charge is a tax. 

(1) Lot owners do not create stormwater 
burdens. 

The City's theory is that lot owners burden the City because it 

rains on their property. Ord. 743 §§ 1.11 & 1.12. But rainfall is a natural 

condition, not a burden created by the lot owner. Owners cannot be 

charged a regulatory fee for natural conditions that are beyond their 

control. 

The rationale of this prong of the Covell test is the same as the 

rationale that underlies RCW 90.03.500. That is, when someone engages 
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in conduct that imposes burdens on the public or on other innocent parties, 

government may use its regulatory police power to make that person bear 

the financial consequences of his actions. But rainfall is not caused by lot 

owners. Lot owners have no power to control the rain. Charging for 

rainfall is like charging a fee for streetlights on the theory that property 

owners cause darkness, or charging a global warming fee based on lot size 

on the theory that lot owners cause global warming because the sun's heat 

is proportional to lot size. The theory is absurd. 

Lot owners pay the stormwater charge because they own property, 

not because they cause a burden that requires regulation. There is no 

direct relationship between the charge and any burden they create. 

(2) There is no direct relationship between 
the stormwater charge and a benefit or 
service to lot owners. 

The City argues that the roadside ditches and culverts and fresh 

waterways provide various benefits to lot owners. They promote public 

health and safety by keeping roads open for emergency vehicles and 

general access to properties. Ex. 206; RP 373-374, 555. They help limit 

dangerously deep ponding of water in roadside ditches. RP 238,326,339. 

The lakes and canals provide a public amenity and waterfront for 

adjoining lots. RP 23,329,367-368,417-418. Maintaining an elevated 

water table protects the freshwater aquifer under the City (which is used 
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for domestic water supplies) from salt water contamination. RP 371-372, 

458-459. The weir and tidegates prevent salt water from entering the 

lakes and canals, preserving the freshwater environment and isolating the 

freshwater bodies from tidal fluctuations that would erode shorelines. 

RP 418,458. These benefits, however, are primarily general public 

benefits. They are not direct benefits furnished to specific lot owners in 

exchange for their payment of the stormwater charge. They are not 

limited to lot owners or proportional to the stormwater charge, whether 

structured as a per-lot charge or lot area charge. The stormwater charge is 

not apportioned according to relative benefit.22 Rather, whether in its pre-

2002 or post-2002 form, the charge is simply an arbitrary tax imposed on 

all lots to raise funds for public drainage and fresh waterway maintenance. 

It takes more to prove a direct benefit than merely showing that fee 

payers share in common benefits funded with the charge. That standard 

would do nothing to distinguish taxes from fees. The core function of 

taxation is to fund facilities and services for the common welfare. To 

show a direct benefit that justifies a fee, there must be more: i.e., a clear 

proportional relationship between the fee and the benefit conferred; 

22 The pre-2002 charge was a fixed per-lot charge for categories of lots. The post 
2002 charge is apportioned solely on lot area on the theory that rainfall creates a 
burden on the city that is proportionate to lot size. Neither of these schemes 
reflects any attempt to apportion the charge based on relative benefit. 
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something "akin to charges for services rendered." Covell, 127 Wn.2d 

884. 

Applying the direct benefit standard, this Court has repeatedly 

rejected formulaic mandates, such as the Ocean Shores charge, where the 

fee amount is unrelated to service usage. For example, in Covell, the 

street utility charge was a fixed, per-dwelling fee for street maintenance. 

Although city residents clearly shared a common benefit from street 

maintenance, that was not enough. The charge was judged a tax because it 

did not relate to a direct service benefit that could be individually 

determined or avoided.23 In Okeson 1, streetlights provided a common 

benefit that was shared by ratepayers, but the charge was judged a tax 

because "it is impossible to quantify how much streetlight a person uses" 

and, in any event, the charge was not apportioned based on street light 

usage. "[A]ll ... customers pay an increased rate, regardless of the amount 

of their individual usage of streetlights." 150 Wn.2d at 554. In 

Arborwood Idaho, L.L.c., the per-household ambulance charge was 

deemed a tax because the same rate applied to all households "regardless 

of actual use of ambulance service." 151 Wn.2d 359,373,89 P.3d 217 

23 127 Wn.2d at 884-885: "There is no way to conclude that the street utility 
charges are 'akin to charges for services rendered.' They are not individually 
determined and cannot be avoided." 
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(2004). In Lane v. City of Seattle, the rate charged for fire hydrants was a 

tax because "ratepayers pay the same fixed hydrant cost whether they use 

the hydrants or not" ,," 164 Wn.2d at 883. And, in Carrillo v. City of 

Ocean Shores, the court indicated that the "potential, and likely erratic" 

relationship between the contested water and sewer "availability fees" and 

any benefit or burden to or from undeveloped lots was insufficient to 

establish a direct relationship. 122 Wn.App. at 607. 

The Ocean Shores storm water charge is similarly invalid. Like 

these other charges, it lacks the direct, proportional relationship necessary 

to meet the direct benefit test. The charge does not pay for any direct 

service provided to lot owners. Lot owners do not receive any measurable 

service benefit from to the roadside ditches and culverts, let alone a 

benefit that is proportional to the charge imposed. On most lots there is no 

service at all because the rain naturally percolates into the ground on site. 

The charge is not individually determined and cannot be avoided. And, 

because drainage conditions and concerns vary from lot to lot throughout 

the City, there is no correlation between the fees imposed and drainage 

benefits received by individual lot owners.24 

24 For example, year-round residents who live or drive in flood prone areas 
during the rainy season plainly benefit more from the drainage facilities than 
non-resident owners of undeveloped lots, yet the City's fee structure makes no 
attempt to measure or apportion the charge based on actual drainage benefits. 
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With respect to the lakes and canals, the City presented no 

evidence or theory as to how or why maintaining them and preventing salt 

water intrusion provides benefits that are proportional to lot size or 

benefits that are equal for each lot, regardless of size or development 

status.25 Nor did the City explain how the benefits could be proportionate 

to both the pre-2002 fee formula and the post-2002 fee formula. In fact, 

the charge is unrelated to any meaningful measure of benefit, and there is 

no evidence from which a court or jury could conclude otherwise. 

Like the streets themselves (Covell), streetlights (Okeson I), and 

fire hydrants (Lane), the ditches and culverts and fresh waterways in 

Ocean Shores are street-related improvements and public amenities that 

benefit the general public rather than targeted benefits to lot owners who 

pay the charge. That indicates that the stormwater charge is a tax. 

2. The Ocean Shores Charge Violates Tax Uniformity. 

This Court has long recognized that "uniformity is the highest and 

most important of all requirements applicable to taxation under our 

system." Sam is, 143 Wn.2d at 805 n 13. Tax uniformity requires both an 

equal rate of tax, and equality in valuing the property taxed, so that the tax 

25 The same is true with respect to preventing saltwater contamination of the 
City's freshwater aquifer. Preventing aquifer contamination obviously benefits 
water utility customers. It might even be a proper cost to include in water rates. 
It is not, however, a direct benefit to owners of undeveloped lots or a benefit that 
is proportional to lot size. 
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burden is fairly apportioned based on the relative value of the property 

taxed. Covell, 127 Wn.2d at 878. "It is self-evident that a property tax of 

a certain sum imposed on particular property without regard to value 

violates the rule as to equality and uniformity where the value of such 

property varies." Cooley, TAXATION § 297 at 620. The Ocean Shores 

charge violates uniformity because it is a regressive tax, whether 

apportioned on a per-lot basis or by lot area.26 

If the Ocean Shores charge is permitted, there will be no 

meaningful limit to property-based mandates that violate tax uniformity. 

If street drainage and fresh waterways can be financed with mandatory 

charges on property without complying with the Tax Uniformity Clause, 

why not streetlights? fire hydrants? streets? police services? fire protection 

services? flood protection? libraries? schools? Under the City's theory, 

one could readily devise a rationale to fund virtually all of these public 

services with mandatory fees. This Court has correctly rejected that 

approach in the past, and it should do so here, as well. 

The purpose of the Tax Uniformity Clause is to assure that all 

taxable real property, regardless of use or ownership, is taxed at a uniform 

26 Per-lot and lot area taxes are regressive because high value lots and improved 
lots pay the same charge as undeveloped or low value lots. A million dollar 
mansion pays the same charge as an unbuildable vacant lot of equal size. 
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rate so that all owners contribute ratably to the cost of government based 

on property value. That purpose will be thwarted if cities can circumvent 

the uniformity requirement simply by denominating their taxes as "fees." 

If mandatory exactions based on property ownership are exempted from 

the Uniformity Clause, there will be no practical limit on the ability of 

local governments to evade the uniformity requirement simply by labeling 

their taxes as fees. 

3. The Stormwater Charge Contravenes the One 
Percent Levy Limitation. 

The stormwater charge also undermines the constitutional 

limitation on tax levies in Const. art. VII, § 2. That provision requires 

voter approval when the aggregate tax levy exceeds 1 % of property value. 

Because fees do not require voter approval, this restriction, too, would be 

nullified if local governments were free to impose unlimited mandates 

against property by simply labeling them as "fees" rather than taxes. 

4. The Stormwater Charge Undermines Legislative 
Control of Local Taxing Power. 

Cities have no inherent power to tax. They have only the tax 

powers that are expressly delegated to them by the Legislature. Const. art. 

XI, § 12; Great Northern Railway Co. v. Glover, 194 Wash. 146, 158,77 

P.2d 598 (1938). This important constitutional principle helps avoid 

inefficient, Balkanized, local taxation and limits abuse of the tax power by 
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10calofficials.27 However, iflocal officials can circumvent legislative 

control of taxation through taxes disguised as mandatory fees, the 

Legislature's ability to control abuse will be substantially diminished. 

Both prudence and a decent respect for constitutional principle counsel 

against granting municipalities over-expansive fee-setting authority. 

E. The Trial Court Gave Erroneous Instructions to the Jury for 
Distinguishing Taxes from Fees. 

While plaintiffs strongly maintain that determining the nature and 

constitutionality of a government charge is a legal issue, if that task is to 

be given to a jury, jurors are at least entitled to proper instructions for 

distinguishing taxes from fees. They are entitled to know that a defining 

characteristic of a tax is that it is a payment compelled by sovereign 

power, and that a fee, in contrast, is a price paid as the quid pro quo for a 

service rendered to fee payers that is not shared by non-fee payers or a 

charge imposed to regulate conduct. They are entitled to know that a fee 

based on a burden is proper only if the fee payer does something that 

produces a burden. Without proper guidance as to what distinguishes 

taxes from fees, it is difficult to know what jurors thought they were 

27 One such abuse, illustrated by the Ocean Shores charge, is the practice of 
"exporting" the local tax burden to non-voting, non-resident property owners. 
Absent statutory or constitutional restraint, local officials are tempted to shift the 
property tax burden from higher-value developed lots (more likely owned by 
local voters) to undeveloped lots (more likely owned by non-residents). 
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deciding in this case. Plaintiffs proposed an instruction that would provide 

the jury with proper guidance. The trial court, however, refused that 

instruction. Compare CP 399 (Instruction 7) with CP 415 (Plaintiffs' 

Proposed Instruction 7). The result was prejudicial error. Barrett v. Lucky 

Seven Saloon, Inc, 152 Wn.2d 259,266,96 P.3d 386 (2004). 

F. The Trial Court Abused Its Discretion in Excluding Highly 
Relevant Evidence. 

1. The trial court erred in excluding Professor Neil 
Bruce's testimony regarding the substantive nature of 
the Ocean Shores stormwater charge. 

The trial court granted the City's motion in limine to exclude 

Professor Neil Bruce, an economist and public finance scholar, whom 

plaintiffs sought to call to testify regarding the substantive nature of the 

City's stormwater charge. CP 405 at 2-3. The trial court refused this 

testimony because, in its view, the economic principles to which 

Prof. Bruce would testify are irrelevant to how the law distinguishes taxes 

and fees and, therefore, his testimony would only confuse the jury. Suppl. 

RP at 36-37. That was a clear abuse of discretion. 

Excluding a witness in advance of trial is proper only if the 

proposed testimony is "clearly inadmissible ... and if the evidence is so 

prejudicial in its nature that the moving party should be spared the 

necessity of calling attention to it by objecting when it is offered during 
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the trial." Fenimore v. Donald M Drake Canst. Co., 87 Wn.2d 85, 91, 

549 P.2d 483 (1976). There was no basis for the trial court's conclusion 

that Dr. Bruce's testimony would be inadmissible or that it would be 

prejudicial to the City to allow plaintiffs to offer his testimony at trial. 

Tax policy has profound impacts on society'S economic welfare. 

How taxes are distinguished from fees has broad ramifications for how 

government is financed. Taxes and fees are to be distinguished based on 

economic substance, not artificial legal constructs. Samis, 143 Wn.2d at 

806. Cf Complete Auto Transit, Inc. v. Brady, 430 U.S. 274,281,97 

S.Ct. 1076, 51 L.Ed.2d 326 (1977) (commerce clause application to be 

based on substance not "legal terminology"). It would be irresponsible for 

courts or juries to tum a blind eye to economic and public finance 

principles in setting the legal standards for distinguishing taxes from fees. 

The trial court's view that economic substance has nothing to do with the 

distinction between taxes and fees is bad policy and bad law. 

The principles of economics and public finance to which Prof. 

Bruce would testify provide important insights for distinguishing taxes 

from fees. Those principles are legislative facts that this Court can, and 

should, consider in determining the character of the Ocean Shores 
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charge.28 As discussed, supra 24-26, this Court's recent decisions have 

tracked closely the distinction drawn by economists between public and 

private goods. That effort to align the legal test for distinguishing taxes 

and fees with economic substance is commendable. But if the task of 

distinguishing taxes from fees is to be given to juries, then jurors too 

should have the benefit of the insights offered by economic science in 

making their decision. While courts may have the power to disregard 

science, judges should have the wisdom not to abuse that power. 

Public finance is a study of how government "carries out its 

functions through spending and regulatory programs, and the tax policies 

the government uses to raise the revenue it needs to finance its programs." 

Bruce, PUBLIC FINANCE AND THE AMERICAN ECONOMY at 46 (2nd ed. 2002). 

Prof. Bruce's proposed testimony is relevant to determining the "real 

world" nature of the Ocean Shores charge. See Appendix 7 (Ex. 1 to 

CP 303); CP 131). That testimony would not have confused the jury. 

Rather, it would have helped jurors understand the substantive 

characteristic of regulatory fees, proprietary fees, and taxes. It would have 

assisted the jury in understanding the nature of the benefits provided by 

28 Legislative facts are "social, economic, and scientific facts that 'simply supply 
premises in the process oflegal reasoning. '" Wyman v. Wallace, 94 Wn.2d 99, 
102, 615 P.2d 452 (1980). 
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the ditches, culverts and waterways and the nature of the funding 

mechanisms available to finance them. 

Professor Bruce's proposed testimony is fully consistent with 

Washington law. Id. The trial court applied an incorrect legal standard in 

rejecting that testimony. That error requires reversal. State v. Ray, 116 

Wn.2d 531, 543, 806 P.2d 1220 (1991). 

2. The Trial Court Erroneously Excluded Plaintiffs' 
Evidence Regarding the City's Responsibility for the 
High Water Table in Ocean Shores. 

Drainage problems occur in Ocean Shores when the water table 

approaches the ground surface. The water table elevation is determined by 

the high seasonal rainfall, flat topography and the surface elevation of the 

lakes and canals. The only one of these factors that is subject to human 

control is the surface elevation of the lakes and canals, and it is the City, 

not lot owners, that controls that elevation. 

The original developers of Ocean Shores understood that the weir 

elevation at the end of the Grand Canal would control the peninsula's 

water table elevation, and they installed an adjustable weir to allow that 

elevation to be managed. CP 134 at ~~ 14-15. In 1980, the City replaced 

that variable weir with a fixed weir which eliminated this control 

mechanism. Plaintiffs' engineering and hydrogeological experts would 

have testified that the fixed elevation set by the new weir and its lack of 
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adjustability are substantially responsible for the high groundwater levels 

and consequent flooding. CP 150 at 14; Suppl. RP at 44-46. That 

evidence is clearly relevant to show that lot owners do not cause drainage 

burdens for which a stormwater fee can be imposed. 

The trial court barred plaintiffs from presenting evidence or 

argument that drainage problems in Ocean Shores are caused by the City 

rather than lot owners. CP 405 at 2-3. That was error. If anything other 

than natural conditions is responsible for the City's drainage problems, it 

is the City's fixed weir, and plaintiffs were entitled to introduce evidence 

and argument to prove that point. 

3. The trial court erroneously barred evidence that the 
purpose of the stormwater charge was to shift street 
maintenance costs from the tax-supported Street Fund 
to a new proprietary fund. 

In Okeson L the Court ruled that bundling streetlight costs into 

electricity rates was invalid because "the shifting of the cost from Seattle's 

general budget to the City Light ratepayers was a revenue-raising ploy for 

the city's general budget, and not a means of regulating streetlight usage." 

150 Wn.2d at 554. Plaintiffs sought to introduce evidence that the same is 

true for the Ocean Shores storm water charge, but the trial court 

erroneously barred that evidence. RP 111-112, 142-147. 
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Prior to creation of the alleged "stormwater utility" in 1980, Ocean 

Shores paid the cost of maintaining street drainage facilities from its tax-

supported Street Fund.29 The storm water utility shifted these costs to 

stormwater utility ratepayers. Plaintiffs offered the City'S pre-stormwater 

utility budget ordinances to prove this fact. 3o Under Okeson /, this 

evidence was highly relevant to show the cost-shifting purpose of the 

charge. The trial court's refusal to allow this evidence was erroneous and 

prejudicial. 

VII. CONCLUSION 

In a July 1854 essay Abraham Lincoln wrote: "Why ... should we 

have government? Why not each individual take to himself the whole 

fruit of his labor, without having any of it taxed away?" He answered his 

own question, saying: "The legitimate object of government is to do for 

the people whatever they need to have done, but which they can not do, at 

all, or can not do, so well, for themselves - in their separate and individual 

29 See Ocean Shores Ord. Nos. 123, at 7; 148 at 7; 173 at 5; 220 at 4; 232 at 7. 

30 See Appendix 8 (Ex. 21, excerpts from BARS Manual). The pre-1980 costs 
for maintenance of street drainage facilities were charged to the Street Fund 
Account No. 542.40, which covers expenditures for "[t]he costs of maintenance 
and repair of [street] drainage systems from point of interception within the right
of-way to the point of outfall." The BARS Manual contains the mandatory 
system of accounts prescribed by the State Auditor for cities under 
RCW 43.09.200. 
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capacities .... " As was his knack, Lincoln here captured in a few words 

both the essential function of government and the nature of taxation. 

In the words of Lincoln, taxes are imposed to do for the people 

what they cannot do, or do so well, for themselves. In the terminology 

used by this Court, taxes fund the governmental functions that government 

provides for the general public benefit. In the terminology used by 

economists and public finance scholars, these functions are public goods -

goods that will not be adequately provided by individuals or the private 

marketplace. As Lincoln noted, compulsory taxes are necessary to pay for 

public goods. 

The Ocean Shores storm water charge is not a quid pro quo for a 

utility service. Before the City created the storm water utility, the rain fell 

on the ground and percolated into the sandy soil. After the City created 

the stormwater utility, the rain falls on the ground and percolates into the 

soil. Nothing has changed! The City provides no utility service. It cannot 

charge a storm sewer utility fee for nothing. 

However labeled, a mandatory charge that pays for commodities or 

services for the general public benefit is an exercise of the power of 

taxation. The storm water charge taxes lot owners to pay for maintaining 

the roadside ditches, culverts, lakes and canals because those are public 

goods that will not be provided by individuals or through market 
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transactions. These public assets cannot be funded with user fees because 

"free riders" will get the benefit whether they payor not. They are non-

excludable public goods that must be support with compulsory taxation. 

In order to promote tax fairness, control abuse and assure citizens a 

direct voice in the level of taxation imposed, our constitution imposes 

limits on the exercise of the tax power. It is the Court's function to protect 

these constitutional safeguards, not to undermine them by opening 

loopholes for their evasion. Plaintiffs request that the Court reverse the 

judgment of the trial court, declare the City's storm water charge invalid 

and remand for the administration of refunds of the charges collected. 

Respectfully submitted this _ day of ______ , 2011. 
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Ocean Shores Municipal Code 

13.20.020 Rates and charges. 

A. Effective on and after October 1, 2002, the rates and charges for use of the 

stormwater system shall be $0.0003250 per square foot per month for owners of all land 

within the ordinary high-tide line. 

B. The penalty for delinquency, if storm and surface water charges are not paid within 

twenty days from the date of the billing, shall be imposed in accordance with Section 

13.06.350. 

(Ord. 743 § 4, 2002: Ord. 740 § 3.1, 2002: Ord. 725 § 3, 2001: Ord. 705 § 3, 2000: Ord. 

675 § 4,2000: Ord. 666 § 3,1999: Ord. 576 § 3,1995: Ord. 550 §2,1993: Ord. 519 § 1, 

1991; Ord. 305 § 2,1980: Ord. 301 § 2,1980) 

Banks et al. v. City of Ocean Shores 
Supreme Ct # 85438-6 

Appendix 1- OSMC 13.20.020 



Appendix 2 
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CITY OF OCEAN SHORES, WASIDNGTON 

ORDINANCE NO. 705 

AN ORDINANCE OF THE CITY OF OCEAN SHORES, WASIDNGTON 
RELATING TO MUNICIPAL FINANCE, REENACTING ORDINANCE 
NOS. 666, 667, and 671 AND AMENDING SECTIONS 13.12.060, .061, .062, 
.070, .071, and 13.20.020, and 13.26.030, .031, .040, and .041, OCEAN 
SHORES MUNICIPAL CODE, ALL RELATING TO WATER SYSTEM, 
SEWER SYSTEM, STORM AND SURFACE WATER SYSTEM RATES 
AND CHARGES. 

THE CITY COUNCIL OF THE CITY OF OCEAN SHORES, W ASllNGTON DOES 
HEREBY ORDAIN, AS FOLLOWS: 

Section I. RECITALS AND FINDINGS. 

1.1 The City of Ocean Shores ("City") owns and operates a Waterworks Utility, including a 
water system, sewer system, and storm and surface water system ("Utility"), including both local 
and regional facilities. 

1.2 The City has financed the acquisition and improvement of local and regional Utility 
facilities with the proceeds of its revenue bonds. 

1.3 The facilities and services provided by the Utility are critical to the health, welfare and 
safety of the citizens of the City and the neighboring community served by the Utility. 

1.4 The City also provides numerous services in addition to its Utility services. Those 
services are funded from taxes. 

1.5 The continuing validity of the revenue streams supporting the Utility and general City 
services is vital to the health, safety, and welfare of the citizens of Ocean Shores. 

1.6 The City taxes, rates, and assessments currently in effect that are reenacted herein are not 
being increased, but are being reenacted to ensure their continuing validity in light of the passage 
of Initiative 722. 

Seetionl. WATER RATES AND CHARGES. Ocean Shores Municipal Code Sections 
13.12.060 and .070 are reenacted and amended and sections .080, .100, .105, .110, 
and .115 are reenacted as follows: 

2.1 13.12.060 Water rates for lots connected to the water system. 

Banks et al. v. City of Ocean Shores 
Supreme Ct # 85438-6 
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ORDINANCE NO. • 
E. Such a reduction in water rates and charges shall take effect on the first day of the month 

following the receipt of a written request from the residential customer together with 
copies of their Internal Revenue Tax Forms as detailed in subsection C of this section. 

F. An approved application for reduction in water rates under the provisions of this section 
shall be valid for a term of twelve months. No sooner than thirty days before. nor later 
than thirty days after the expiration of that term, the residential customer may reapply for 
an additional twelve-month term. The process for the submission. review and approval 
of that renewal shall be the same as for the initial application. 

G. The reduction in rates contemplated under this section shall only be available to single 
family residential customers and shall not be valid for other multifamily structures such 
as apartments, boarding houses, or other similar commercial customers. 

(Ord. 666 § 2.7,1999: Ord. 627 § 5,1997: Ord. 552 § 11,1993) 

Sectiog 3. STORM AND SURFACE WATER RATES AND CHARGES. Section 
13.20.020 Ocean Shores Municipal Code is reenacted and amended as follows: 

13.20.020 Rates and charges. 

The rates and charges set forth in this chapter shall be considered unifonn rates and charges for 
the following uniform rates per class of customers or service furnished by the system. On and 
after January 1, 2000, and for each and every succeeding year after 2000, the rates shall be as 
follows: 

Customer Classification 

Residential 
Developed Commercial 
Residential 1 Y; Lots 
Residential Tri 1/3 Lots 
Commercial 1 Y2 Lots 
Commercial 2 Y2 Lots 
Undeveloped Commercial 

2000 2001 

$9.33 
$12.88 
$14.00 

$3.08 
$19.31 
$23.33 

$9.33 

$9.56 
$13.19 
$14.34 

$3.15 
$19.79 
$23.90 

$9.56 

2002 2003 

$9.80 $10.04 
$13.52 $13.86 
$14.70 $15.06 

$3.23 $3.31 
$20.29 $20.78 
$24.50 $25.10 

$9.80 $10.04 

The City Manager or his designee shall determine the quantity of the storm. and surface 
water drainage from lots that are dedicated to a substantially undeveloped state by virtue 
of being public parks. recreational area, other undeveloped publicly owned land, or open 
space designated under RCW Chapter 84.34. 

A. For purposes of computing storm and surface water rates under this section, the land use 
designation as residential or commercial shall be the principal activity on the premises as 
determined by the superintendent of the system. For rate purposes, developed and 
undeveloped residential lots shall be deemed a sin21e class. Developed lots are those for 
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which any city or county pennit or application for real estate improvement activity 
(including, but not limited to driveway, septic, building and electrical improvements and 
water meter installation) has been issued, should have been issued or would now be 
required if the development occurred under present City regulations. 

(Ord. 666 § 3,1999: Ord. 576 § 3,1995: Ord. 550 § 2, 1993: Ord. 519 § 1, 1991; Ord. 305 § 2, 
1980: Ord. 301 § 2, 1980) 

Section 4. SEWER RATES AND CHARGES. Sections 13.26.030, .040, and .060 Ocean 
Shores Municipal Code are reenacted and amended as follows: 

4.1 13.26.030 Sewer rates for connected lots. 

The rates and charges for sewer service to lots are fIxed and established as follows: 

A. ~. 

The monthly charges effective January 1 of each year shown below, are as follows: 

1. Flat Rate Services - $/UnitIMo 

Residential 
MotellHotelsl AptslCondos: Type 1 

2. Service Chame - SlUnitIMo 

Commercial/Other 
MotellHotelsl AptslCondos: Type 2 

3. Volume Charge- per cubic foot 

CommerciaVOther 
MotellHotelslAptsiCondos: Type 2 

2000 From and after Jan I. 2001 

$13.76 
$14.45 

$13.76 
$13.76 

$.0320 
$.0150 

$29.15 
$30.81 

$29.15 
$29.15 

$.0684 
$.03276 

B. Sewer Rites Standards and Policies. 

1. Residential: is a flat rate per month; the residential rate applies to single-family 
dwellings. 

2. Commercial: is a flat rate per month as set forth in Section A2, plus a volume 
charge per cubic foot of water consumption as set forth in Section A3. 

3. MOTELS: TYPE I ... Motels, hotels, apartments, rooming houses, lodging 
houses and condominiums D1'Ovi~g a rental or lease of more than thirty days 
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AvaUabilitv Chame - SlLoVMo. 

$8.04 o 

2002 

o o 

5.3.3 Section 13.26.042 of the Ocean Shores Municipal Code is hereby reenacted and 
reads as follows: 

13.26.042 Reimbursement Surcharge. A surcharge of$14.41 is added to each 
monthly sewer bill to all customers of the sewer system, for the twelve month period beginning 
January I, 2001, or in such year thereafter as is necessary to provide revenue to the system to pay 
any adverse judgment invalidating availability charges set forth in OSMC 13.26.040. 

(Ord. 666 § 5.3, 1999) 

Section 6. SPECIAL ASSESSMENTS. City Ordinance No. 671, confinning assessments 
in LID No. 98-01 is hereby reenacted, approved, and confirmed, as are the assessments 
confirmed therein. 

~~n 7. TAXES. City Ordinance No. 6667, levying property taxes in the City, is hereby 
reenacted, approved and confirmed, as are the taxes levied thereby. 

Section 8. EFFECTIVE DATE. This Ordinance shall take effect five days after 
publication; the rates specified herein are effective as of the dates specified in this Ordinance in 
the case of certain current rates that are reenacted herein, retroactive to January 1, 2000. 

Section 9. SEVERABILITY. If any term or provision of this Ordinance shall, to any 
extent, be held invalid or unenforceable, the remaining terms and provisions of this Ordinance 
shall not be affected thereby, but each remaining term and provision shall be valid and 
enforceable to the fullest extent permitted by law. 

PASSED this .:2 2 TJ., day of kA1.44"& ,2000. 

AITEST: 

Ql. ~~o 

Approved as to form: 

E en Thomas, City Attorney 
Banks et al. v. City of Ocean Shores 
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CITY OF OCEAN SHORES, WASIllNGTON 

ORDINANCE NO. 743 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF OCEAN SHORES, 
WASHINGTON, ADDING A NEW CHAPTER TO TITLE 13 AND REENACTING 
AND AMENDING SECTION 13.20.020, REPEALING SECTION 13.20.060, AND 
AMENDING SECTION 8.32.020 OF THE OCEAN SHORES MUNICIPAL CODE; 
AND ESTABLISHING AN EFFECTIVE DATE; ALL RELATING TO THE 
REGULATION OF STORM AND SURFACE WATER, TO THE CONSTRUCTION, 
OPERATION AND MAINTENANCE OF A STORMWATER SYSTEM, AND TO 
RATES AND CHARGES FOR THE USE OF SUCH SYSTEM. 

THE CITY COUNCIL OF THE CITY OF OCEAN SHORES, WASHINGTON, DOES 
HEREBY ORDAIN AS FOLLOWS: 

Section 1. RECITALS AND FINDINGS. 

1.1 The City of Ocean Shores (the "City") is authorized to own and operate a stonnwater 
utility, and to impose charges therefor, pursuant to RCW 35.67.010 - .020 and RCW 35.92.020. 

1.2 The City owns and operates a Waterworks Utility, including a water system, sewer 
system, and stonn and surface water system ("Utility"), including both local and regional 
facilities. 

1.3 The City has established a comprehensive system of regulation of storm and surface water 
pursuant to Article XI, Section 11 of the Washington State Constitution and Chapter 35.67 RCW 
as set forth in Chapters 13.16 and 13.20 of the Ocean Shores Municipal Code. 

1.4 The City has constructed, maintained and operated certain facilities (the "Stonnwater 
System" or "System") to alleviate threats posed by uncontrolled stonn and surface water to 
public health, safety and welfare in the City. Such threats include, among other things, potential 
contamination of drinking water wells; all manner of threats posed by flooding; and potential 
contamination of public beaches and food fish habitat. 

1.5 The regulation of storm and surface water through the continued operation, maintenance 
and improvement of the Stonnwater System is necessary in order to adequately protect the public 
health, safety and welfare of City residents and property owners. 

1.6 The 2001 Stormwater Manual for Western Washington prepared by the Washington 
Department of Ecology provides, among other things, development standards that are appropriate 
for use given the particular hydrology of the City. The adoption and enforcement of the 
development regulations set forth in this manual, together with the City-specific standards to be 
set forth in a future ordinance, will assist in proper regulation of stonn and surface water. 
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1.7 Costs currently associated with regulating stonn and surface water sufficiently to provide 
a reasonable level of protection against groundwater contamination, flooding and other threats to 
the public health, safety and welfare total approximately $750,000 on an annual basis. 

1.8 The rates set forth in this Ordinance have been designed to cover the costs of storm and 
surface water regulation but no other costs and it is no longer necessary to require the annual 
transfer provided for pursuant to Section 13.20.060 of the Ocean Shores Municipal Code. 

1.9 The revenues to be generated by the rates set forth in this Ordinance will be used solely 
for purposes of the Stonnwater System. 

1.10 The City has considered the following factors in establishing classifications of customers: 

(a) Whether there is a difference in cost of service and facilities to the various customers; 

(b) Location of customers within or outside the City; 

(c) Whether there is a significant difference in cost of maintenance, operation, repair, and 
replacement of the various parts of the system; 

(d) Whether there is any difference in the character of the service and facilities furnished to 
various customers; 

(e) The quantity and quality of the stonnwater delivered to the system from various 
customers and the time of its delivery; 

(f) The achievement of water conservation and water quality goals and the discouragement 
of wasteful water use practices; 

(g) Capital contributions made to the system, including but not limited to, assessments; and 

(h) Similarities and differences in the management of stonn and surface water in Ocean 
Shores and in other Washington cities. 

I. I I After consideration of currently available infonnation regarding the foregoing factors, 
which information has been provided in certain scientific studies and in advice from qualified 
engineering, fmandal and legal professionals, as designated in the Council Resolution Regarding 
Storm and Surface Water Regulation dated August 26, 2002, the council finds the following facts 
to be true: 

(a) All parcels within the City are hydraulically connected to the Stonnwater System because 
all land within the ordinary high tide line (which is also the vegetation line) drains to the 
Stormwater System via groundwater, surface water, or both. 

(b) Due to the unusual hydrogeology of Ocean Shores, the only significant difference in cost 
of service and facilities to the various customers is the size of the customer's property. 

(c) There is no difference in the burdens placed upon the Stonnwater System by developed 
and undeveloped parcels because all precipitation falling on the City (within the 
vegetation line that marks the high tide line) is transported to the stormwater system and 
handled by the storm water system prior to discharge to the ocean. 

(d) All customers are located within the City. 
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(e) There are no significant differences in the cost of maintenance, operation, repair, and 
replacement of the various parts of the System serving various customers. 

(f) All customers receive the same character of storm water service and the stormwater 
generated on their properties utilizes the same or substantially similar facilities regardless 
oflocation or development status, in part due to the City's requirements for pretreatment 
of storm water collected from large impervious surfaces. 

(g) All customers, regardless of location or development status, deliver stormwater to the 
System in substantially the same quantity, and with the same timing, on a per-square-foot 
basis. 

(h) Based on currently available infonnation, it appears that all customers, regardless of 
location or development status, deliver stormwater to the System with substantially the 
same water quality characteristics. However, if the Council should in the future 
determine that certain parcels burden the System more or less than others due to 
differences in water quality, the Council may determine to establish different rate 
classifications to recognize any such differences in burdens on the System. 

(i) Through its pretreatment program, the City has achieved the water quality goal of 
substantially eliminating pollutants from stormwater before it reaches the Stormwater 
System from those commercial properties that utilize pretreatment. 

G) Design, operation and management of the Stormwater System does not have a significant 
nexus with the discouragement of wasteful water use practices. 

(k) The rate structure set forth below does not include a capital component; however, the 
council may by ordinance revise such rates in the future to include a capital component. 

(I) The management of storm and surface water in Ocean Shores is different from the 
management of storm and surface water in many other Washington cities in that in many 
other cities, developed properties place a greater burden on the system than undeveloped 
properties because elsewhere, precipitation that enters directly into groundwater is not 
subsequently conducted into a City's storm and surface water system. 

1.12 The Council further finds that the per-square-foot charges set forth in this Ordinance 
reflect the costs of a property owner's use of the Stormwater System because all parcels use the 
System, and all use it similarly. 

1.13 The Council further finds that the per-square·foot charges set forth in this Ordinance 
reasonably reflect the expenses that the City incurs on account of various customers. 

1.14 Through Ordinance No. 576 the Council found that costs associated with the maintenance 
and repair of the Stormwater System appear to be approximately the same among developed 
residential lots and undeveloped residential and undeveloped commercial lots, that the amount of 
water generated by such lots is approximately the same, and the impact of surface and storm 
water generated by those classes of lots on the Stormwater System is not significantly different; 
and further found that equalizing rates among such classes of lots would remedy inequity 
between rates for those classes of lots; and such fmdings remain true with the clarification that 
developed commercial lots appear to be approximately the same as other lots with respect to 
maintenance an repair costs, amounts of water generated, and impacts upon the System. 
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1.15 The Council recognizes that work is in progress to prepare a comprehensive update to the 
system plan for the Stormwater System. The Council intends to consider whether further 
changes to Chapters 13.16 and 13.20 of the Ocean Shores Municipal Code are warranted based 
on the results of this update. 

Section 2. DEVELOPMENT REGULATIONS. 

2.1 A new Chapter is added to Title 13 of the Ocean Shores Municipal Code to read as 
follows: 

13.17.010 Adoption of Ecology Stonnwater Manual. 
The City Council accepts, approves, specifies, certifies, adopts and incorporates by reference the 
development regulations set forth in the 2001 Stormwater Manual for Western Washington 
prepared by the Washington Department of Ecology (the "Ecology Stormwater Manual") as the 
stormwater regulations for development within the City. All persons within the City shall be 
required to comply with the provisions of the Ecology Stormwater Manual that are applicable to 
locations with the hydraulic, geologic and built-environment features of Ocean Shores. 

13.l7.020 Interpretation and Application of Ecology Stormwater Manual; Dispute 
Resolution. 
All questions or disputes regarding the applicability or interpretation of the provisions of the 
Ecology Stonnwater Manual shall be resolved by the City Manager or designee. Any appeal 
from the decision of the City Manager shall be to the city hearing examiner. 

13.17.030 Adoption of Additional Regulations. 
The Council may by Ordinance adopt such further regulations as it deems appropriate upon 
completion of the pending update to the stormwater system plan. 

13 .17.040 Copies on fi Ie. 
A copy of the stormwater regulations adopted in Section 13.17.010 are now and shall remain on 
file in the office of the city clerk. 

l3.17.050 Nuisance; Penalties for Violation. 
Failure to comply with subsection .010 of this chapter shall constitute a public nuisance within 
the meaning of Chapter 8.32 of the Ocean Shores Municipal Code and shall be fully actionable 
pursuant to chapter 8.32. 

Section 3. AMENDMENT OF CODE SECTION 8.32.020. 

3.1 A new subsection X is added to Section 8.32.020 ofthe Municipal Code to read as 
follows: 
8.32.020 Types of nuisances--Authority to abate. 
Each of the following conditions is declared to constitute a public nuisance and whenever the 
enforcement officer determines that any of these conditions exist upon any premises or in any 
body of water including, but not limited to, lakes, canals, creeks, streams, drainage ways or 
wetlands, upon either public or private lands, the enfon:ement officer may require or provide for 
the abatement thereof pursuant to this chapter: 
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X. The failure to comply with the stormwater regulations set forth in chapter 13 .17.010 of 
the municipal code. 

Section 4. RATES AND CHARGES. 

4.1 Section 13.20.020 of the Ocean Shores Municipal Code and Ordinance 705 § 3 are each 
amended to read as follows: 

13.20.020 Rates and charges. 

A. Effective on and after October 1,2002, the rates and charges for use of the 
storm water system shall be $0.0003250 per square foot per month for 
owners of all land within the ordinary high-tide line. 

B. The penalty for delinquency, if storm and surface water charges are not paid 
within twenty days from the date of the billing, shall be imposed in 
accordance with Section 13.06.350. 

Section S. REPEAL OF TRANSFER OF FUNDS FOR STORMWATER SYSTEM 
PURPOSES. Section 13.20.060 of the Municipal Code and Section 5 of Ordinance 550 are 
hereby repealed. 

Section 6. EFFECTIVE DATE. This Ordinance shall take effect five days after publication 
or on October 1,2002 whichever comes last; the rates specified herein are effective as of the 
dates specified in this Ordinance. 

Section 7. SEVERABILITY. If any term or provision of this Ordinance shall, to any 
extent, be held invalid or unenforceable, the remaining terms and provisions of this Ordinance 
shall not be affected thereby, but each remaining term and provision shall be valid and 
enforceable to the fullest extent permitted by law. 

THIS ORDINANCE PASSED AND ADOPTED by the City Council of the City of Ocean 
Shores, Washington, at a regular open public meeting on this 9th day of September, 2002. 

ATIEST: . 
Diane J. HOllS , City Clerk 

APPROVED AS TO FORM: 
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CITY OF OCEAN SHORES 
August 5,2002 

ENGINEER'S REPORT 
STORMDRAIN SYSTEM 

This report has been prepared by the City Engineer and Public Works staff in connection with the current 
on going review of the regulation and management of storm and surface water, and its consideration of 
what, if any, changes should be implemented on a near term basis, and what work should be done on a long 
term basis. In the preparation of this report, staff has reviewed and analyzed all documents referenced in the 
report. In addition, staff has considered information contained in many published reports and recent 
communications with the staff at the Department of Ecology. 

The storm drain system of the City of Ocean Shores provides the bulk of the facilities used to control storm 
and surface waters. This system is comprised of drainage ditches that were excavated during the 
construction of the roadways by the Developer(s) of the community over a number of years beginning in 
the mid-1960's. Since there are 120 miles of roadways, there are approximately 240 miles of ditches. 
Because of the very flat topography of the City, careful design and construction were required to assure that 
the roadways and properties drained as well as possible. A portion of the street system has four lane main 
arterials oriented North - South and several of the four lane main collectors oriented East - West, with 
drainage swales in the medians. However, the majority of the streets are two lane, asphalt surface, with 
drainage ditches on both sides. There are a few areas where the stormwater seldom ponds because of 
adequate percolation, proximity to open waterways, or elevation above the waterways. The City archives 
contain copies of many of the original design drawings of the Project Engineer, which illustrate the extent 
to which the subdivision of and access to the properties were dependent on an adequate drainage system. 

Approximately 12,000 residential and commercial lots were subdivided by the Developer(s). The complete 
roadway system and nearly all the water distribution system were constructed prior to the mid 1980's. The 
residentiaIlots were all nearly the same size, averaging approximately 7000 square feet ( sqft). The 
commerciaIlots were of various size, with several tracts larger than 10 acres. An evaluation of the current 
zoning map shows that approximately 97,443,720 sqft of single family residential lots, 12,675,960 sqft of 
multi-family lots, 5,793,480 sqft of commercial lots, 1,283,278 sqft of private recreational, and 
83,577 ,727 sqft of publicly owned property are served by the existing storm drainage system. The 

publicly owned property includes City and State owned lands. There is also approximately 188, 615 sqft of 
property in the City, adjacent to Division 22, which is owned by Coast Oyster Company. 

The attached zoning map illustrates the extent of development in the City, with the aforementioned 
ownership, or land use, also shown. 

Lying next to the Pacific Ocean, the City experiences an average of approximately six feet of precipitation 
annually. Seldom does it snow, thus, rainfall accumulations are considerable. The annual rainfall 
accumulated amounts to approximately eleven billion gallons of water, the vast majority of which flows 
along the roadways, through drainage swales and actually through the very porous sandy soils to the fresh 
waterways of the City. These waterways form the bottom of the natural hydraulic gradient for the 
properties that drain away from the saltwater. On all areas of the City, which drain to the waterways, the 
natural hydraulic gradient is above the elevation of the waterways. The only area of the City in which the 
gradient lies below the waterways is the area surrounding the domestic water wells near the water treatment 
plant. That condition only exists during the few summer months when withdrawal amounts exceed the 
rainfall necessary to recharge. With that limited exception, all precipitation that falls on the portion of the 
City that lies within the line of ordinary high tide, which is also recognized as the line of vegetation in 
many locations, enters the drainage system of the City. 

During most of the summer, early fall and late spring, the water table falls due to the lack of rainfall. The 
ditches are dry, yet the water continues to flow through the sands toward the lowest point on the gradient. 
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As of this writing, water continues to drain from the unplatted dune lands on the western boundary of the 
City. When the rains return in the late fall, winter and early spring, to the extent that the rainfall exceeds 
the drainage rate, the water table rises everywhere. All the platted properties in the City contribute to the 
total water accumulated, except those which have become flooded by the ocean in Division 20. When the 
hydraulic gradient intercepts the open ditches, the water accumulates in the ditches. Any other similarly 
low point in the topography will also experience flooding. If the ditch bottom is adequately sloped, the 
water will move toward the closest flat area of the hydraulic gradient. 

The bottom of the hydraulic gradient is the fresh waterway system. The elevation of the fresh waterways is 
controlled by an overflow weir at the tide gates at the south end of the Grand Canal, which is the primary 
interface of water flowing to the ocean. The tidal influence through the weir and gates is minimal, except 
when extremely high tides andlor surface swell limit the flow through the gates such that they do not open, 
or the outflow is restricted. In these cases, large rainfall amounts accumulate in the fresh waterways for as 
much as 20 hours, and have backed runoff up-gradient into the system of ditches. Several times since 
1990, the backwater effect has extended north of the City, raising water levels in the Oyehut drainage. 

When the City was first incorporated, a stormwater utility was not created. Maintenance of the drainage 
system was done only as necessary by the limited staff with limited financial resources. A utility was not 
created until 1980, when City Council authorized the creation and transferred the drainage facilities to the 
Utility from the City. A list of the pertinent drainage ordinances, which have been passed by previous City 
Councils, is included in the attached Draft Resolution. 

The maintenance and operation of a well-functioning storm drain system is essential to protection of the 
public health and safety in the City. The ordinance that enabled the drainage utility was adopted to identify 
and fund the recognized need to control the effects caused by the accumulation of precipitation as a result 
of the property subdivision, the construction of the roadways and land development Absent the drainage 
system, a number of hazards would be present Flooding of the roadways and platted properties would be 
more frequent and severe. Life safety and even access to all the properties would be threatened if 
emergency vehicles were diverted, or stopped, by flooded roadways. Standing water and its attendant 
health risks would be more common. The potential health risk to the domestic water system from flooded 
septic systems has been well recognized in the City. 

The storm drain system collects the rainfall along the roadways and in the connected drainage swales 
throughout the City. The attached map illustrates the direction of flow for each segment of the collection 
system. This map was prepared by City staff based on the archived drawings, detailed topographic surveys 
and visual observations during larger rainfall events. 

The City undertook the first Comprehensive Drainage Plan in 1989. The completed Plan was presented to 
and adopted by the City Council in 1990. That Plan, completed by the consulting firm of Kramer, Chin and 
Mayo in Seattle, proposed a Capital Improvement Plan consisting of drainage basin outfall piping to 
convey the five year frequency of recurrence peak rainfall intensity from each basin to the associated 
outfall surface waterway. More aggressive maintenance of the system ditch components was stressed, 
since the peak flow design criteria requires routing through the maze of ditches. The document recognized 
that an effective alternative plan could include replacing the ditches with a perforated pipe to collect runoff 
and effectively create an artificial lowering of the hydraulic gradient along each roadway. Over a period of 
several days the water table of the entire area could be lowered. 

The alternative plan takes advantage of the fact that most sands in the community have approximately 
thirty ( 30 ) percent void space. For every vertical foot of dry sand, three to four inches of water can be 
stored in the void space between sand particles. A five gallon bucket of compacted dry sand will also hold 
1.5 gallons of water without overflowing. As long as the surface areas are not sealed, the sands also have a 
moderate permeability, three plus inches per day, meaning that the water flows well through the sands, 
given an adequate head differential. 

Several components of that Plan were completed in the early 1990's. The City started cleaning ditches to 
enhance drainage. At several locations where storm water compromised roadways and individual 
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structures, outfall piping was installed. The medians of several ofthe divided roadways, which 
experienced severe flooding because the hydraulic capacity of the swales was inadequate, had perforated 
piping installed, with a geotextile wrap, as deep as possible to optimize the capacity. The existing ditches 
in the medians were filled around the pipes with beach sand to hide the water where normal flooding would 
have filled the swales. Within two years, the salt had been flushed from the beach sand, and grass was 
introduced to enhance the visual image. 

Since the mid-1990's City Staff has continued to use published isopluvial data for the design criteria for 
parking lots and pipe sizing. The Ocean Shores peninsula 2 year frequency of recurrence, 24 hour duration, 
storm results in 3-3.5 inches of rainfall, and the 100 year, 24 hour, storm produces 5-5.5 inches of rainfalL 
Translated to in-situ storage, the volume necessary to absorb the 2 hour storm requires a foot of dry sand, 
and the 100 year storm requires approximately 18 inches of dry sand. 

The successful installation of perforated piping to convey storm water in the medians prompted the City to 
expand the program in the mid-1990's. Not only could the water table be effectively lowered, the existing 
ditches could be filled with clean sand hiding the areas where standing water previously caused hazards. 
Also, the conversion to buried pipes, instead of ditches, reduced the annual maintenance considerably. 
Thus, since 1994, the City has continued to budget maintenance monies for conversion of the storm 
drainage ditches to enclosed pipes. The basis for priority of the conversion efforts has been, and will 
continue to be, those situations that compromise life. safety and welfare of the residents, visitors and other 
facilities. Commercial parking lots are required to infiltrate on-site the entire runoff from a rainfall event, 
or install adequate treatment prior to entering the surface waters. Residential construction is advised to 
raise foundations such that the top of the foundation is at least 12 inches above the road crown, or 
approximately 20 inches above the high water mark in the ditch in front of the structure. 

The mid 1990's also saw the City embark on a course to clean-up the fresh waterways of the City by 
installing sanitary sewer systems to eliminate septic system effluent from the City. The DUCK LAKE 
PHASE I study of the fresh waterways identified a eutrophic situation caused primarily by an over 
abundance of nutrients, nitrogen and phosphorous, in the waterways. The study identified septic leachate 
carried by storm water to the waterways as approximately seventy ( 70% ) percent of the nutrient problem. 

Several major construction projects, funded by assessments against properties depending on benefit 
received, were completed resulting in a $50 million investment to construct sewerage collection and 
treatment systems. The connection of all sewage sources will remove a substantial nutrient loading from 
the shallow groundwater. The sewer system is now nearly completed; and, by the year 2004 all septic 
systems in the City should be removed. Although there remains a significant volume of biological 
wastewater loading in the ground, increased vegetative growth and rainfall, to flush the nutrients from the 
ground and groundwater, will help restore the surface waters of the City to a more pristine and natural 
appearance. 

The Phase I study also identified several other water quality problem areas in the City. In the mid-1990's 
Councils wisely identified the necessary funding to correct the problems through storm water utility rates. 
To date, two of the projects identified have been constructed: one, in the waterway known as Bass Canal; 
and a second, at the upstream end of the Grand Canal, where surface flows from the north end of the City 
and from areas north of the City, form the headwater of the Canal. An aeration system was installed on the 
Bass Canal to prove the effectiveness of increased dissolved oxygen to provide additional water clarity. A 
biofiltration wetland was constructed in the Grand Canal, with the aid of an EPA grant, to reduce nutrient 
loading. 

The Federal EPA and State Department of Ecology have used the results of the Phase I study to evaluate 
the pollution in the Duck Lake system, particularly with respect to total phosphorous, and somewhat less to 
total nitrogen. A Total Maximum Daily Load (TMDL) evaluation was started in 2001, when the 
waterway was included, as one of the 666 projects statewide, on the EPA 303d list. The City Staff and 
Council members have met with Ecology to discuss the terms of the evaluation and the recommended goals 
for water qUality. The goals spelled out in the Phase r study to reduce nutrient loading are achievable; 
however, the effect of the removal of the septic effluent is not yet known. The Phase I study allowed that 
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up to ten years might be required to flush the septic effect from the sands and waterways. The significant 
financial investment in the sewer system, the need to treat rainfall runoff to the betterment of living 
conditions, and the intent of successive Councils to improve the quality of the fresh waterways in the City 
dictates a renewed effort to attack the drainage problems wisely. Both scientific and financial aspects must 
be addressed. 

A plan to replace existing ditches with more hydraulically efficient piping and less maintenance costs and, 
to provide the regulatory authority for conveyance and water quality has prompted a revision of the 1990 
COMPREHENSIVE DRAINAGE PLAN. An extensive effort was started in the fall of 2000 to measure 
the factors that control the flow of water through the sands, from raindrop to saltwater. Instrumentation 
intended to provide the necessary data was installed at several locations; however, Mother Nature did not 
co-operate. Rainfall during the winter months was abnormally low, resulting in very little useable 
information. By mid-winter the lack of rainfall prompted a secession of the data gathering efforts to 
preserve budgeted moneys. By late summer when the data gathering should have again started, financial 
requirements and concerns about whether collection of such data would prove valuable changed the 
direction of the staff's efforts. Instead, the staff has reviewed, for possible adoption, a State Stormwater 
Manual. The document is a ten year effort, and was completed and published in August 2001 by the 
Department of Ecology with input from five advisory committees and after the issuance of two public 
review drafts. 

The document, which was originally written for the Puget Sound area, has been expanded to include all 
areas of the State. The Manual will be used by Ecology to represent the latest developments in the 
management of urban stonnwater. To date, the Manual does not have the status of an enforceable 
regulation; but adoption by the City Council of the attached draft ordinance, with more pertinent and exact 
design details specific to Ocean Shores that will be developed from the on going study, will provide 
regulatory authority presently lacking. 

Staff has reviewed the Manual at length; and , although voluminous, the document does present a 
regulatory framework that contains design criteria, construction requirements and Best Management 
Practices that are appropriate to all specific environments found in Ocean Shores. Interestingly enough. the 
Manual recommends design based on the 6 month frequency of recurrence, 24 hour storm, which if 
considered on successive days is equal to the 100 year storm. Adoption of the Manual will bring the City's 
regulatory position in line with many other portions of the State. and will save the City approximately 
$50,000 that was to be spent writing a useable document Procedures identified by the Manual parallel 
existing unwritten practices in the City. Adoption of the Manual will support the City's effort to avoid the 
imposition of future regulatory requirements from outside agencies. . 
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RCW 35.67.010 

Definitions - "System of sewerage," "public utility"-

A "system of sewerage" means and may include any or all of the following: 

(1) Sanitary sewage collection, treatment, and/or disposal facilities and services, on-site or off-site 
sanitary sewerage facilities, inspection services and maintenance services for public or private on-site 
systems, or any other means of sewage treatment and disposal approved by the city; 

(2) Combined sanitary sewage disposal and storm or surface water sewers; 

(3) Storm or surface water sewers; 

(4) Outfalls for storm drainage or sanitary sewage and works, plants, and facilities for storm 
drainage or sanitary sewage treatment and disposal, and rights and interests in property relating to the 
system; 

(5) Combined water and sewerage systems; 

(6) Point and nonpoint water pollution monitoring programs that are directly related to the sewerage 
facilities and programs operated by a city or town; 

(7) Public restroom and sanitary facilities; and 

(8) Any combination of or part of any or all of such facilities. 

The words "public utility" when used in this chapter has the same meaning as the words "system of 
sewerage." 

[1997 c 447 § 7; 1965 C 110 § 1; 1965 C 7 §:??~?'Q1 .9 .. Prior: 1955 C 266 § 2; prior: 1941 C 193 § 1. part; Rem. Supp. 1941 § 
9354-4, part.] 

Notes: 
Finding -- Purpose -- 1997 c 447: See note following RCW 70.05.074. 
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RCW 35.92.020 

Authority to acquire and operate sewerage and solid waste handling 
systems, plants, sites, or facilities - Classification of services and 
facilities for rates - Assistance for low-income persons. 

(1) A city or town may construct, condemn and purchase, purchase, acquire, add to. alter. maintain, and operate systems, plants. sites , 
or other facilities of sewerage as defined in RCW ~?Jl!'. QJ.Q, or solid waste handling as defined by RCW 7Qjl§.Q3Q. A city or town shall 
have full authority to manage. regulate, operate, control , and, except as provided in subsection (3) of this section. to fix the price of 
service and facilities of those systems. plants, sites, or other facilities within and without the limits of the city or town . 

(2) Subject to subsection (3) of this section, the rates charged shall be uniform for the same class of customers or service and 
facilities . In classifying customers served or service and facilities furnished by a system or systems of sewerage, the legislative authority 
of the city or town may in its discretion consider any or all of the following factors: 

(a) The difference in cost of service and facilities to customers; 

(b) The location of customers within and without the city or town; 

(c) The difference in cost of maintenance, operation, repair, and replacement of the parts of the system; 

(d) The different character of the service and facilities furnished to customers; 

(e) The quantity and quality of the sewage delivered and the time of its delivery; 

(I) Capital contributions made to the systems, plants, sites, or other facilities, including but not limited to, assessments; 

(g) The nonprofit public benefit status, as defined in RCW 24.03.490, of the land user; and 

(h) Any other factors that present a reasonable difference as a ground for distinction. 

(3) The rate a city or town may charge under this section for storm or surface water sewer systems or the portion of the rate allocable 
to the storm or surface water sewer system of combined sanitary sewage and storm or surface water sewer systems shall be reduced by 
a minimum of ten percent for any new or remodeled commercial building that utilizes a permiSSive rainwater harvesting system. 
Rainwater harvesting systems shall be properly sized to utilize the available roof surface of the building. The jurisdiction shall consider 
rate reductions in excess of ten percent dependent upon the amount of rainwater harvested. 

(4) Rates or charges for on-site inspection and maintenance services may not be imposed under this chapter on the development, 
construction, or reconstruction of property. 

(5) A city or town may provide assistance to aid low-income persons in connection with services provided under this chapter. 

(6) Under this chapter, after July 1. 1998, any requirements for pumping the septic tank of an on-site sewage system should be 
based, among other things, on actual measurement of accumUlation of sludge and scum by a trained inspector, trained owner's agent. or 
trained owner. Training must occur in a program approved by the state board of health or by a local health officer. 

(7) Before adopting on-site inspection and maintenance utility services, or incorporating residences into an on-site inspection and 
maintenance or sewer utility under this chapter, notification must be provided, prior to the applicable public hearing, to all reSidences 
within the proposed service area that have on-site systems permitted by the local health officer. The notice must clearly state that the 
residence is within the proposed service area and must provide information on estimated rates or charges that may be imposed for the 
service. 

(8) A city or town shall not provide on-site sewage system inspection , pumping serviceS, or other maintenance or repair services 
under this section using city or town employees unless the on-site system is connected by a publicly owned collection system to the city 
or town's sewerage system, and the on-site system represents the first step in the sewage disposal process. Nothing in this section shall 
affect the authority of state or local health officers to carry out their responsibilities under any other applicable law. 

(2003 c 394 § 2: 1997 c 447 § 9; 1995 c 124 § 5; 1969 c 399 § 6; 1965 c 445 § 5; 1965 c 7 § 35.82.020. Prio~ 1959 c 90 § 7; 1957 c 288 § 3; 1957 c 209 § 3; prio~ 1947 
c 214 § 1. part 1933c 163 § 1. part; 1931 c 53 § 1. part 1923 c 173 § 1, part 1913c 4S§ 1. part: 1909c 150 § 1. part; 1899c 128 § 1. part; 1897 c 112 § 1. part; 1893 
c8§ 1. part; 1890 P 520 § 1, part; Rem . Supp. 1947 §9488, part Formerty RCW ilQ3Q.Q?Q.j 

Notes: 
Finding -- Purpose -- 1997 c 447: See note following RCW ZQ,Q§·W4· 
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RCW 35.67.020 

Authority to construct system and fix rates and charges -
Classification of services and facilities - Assistance for low-income 
persons . 

(1) Every city and town may construct, condemn and purchase, acquire, add to, maintain, conduct, and operate systems of sewerage 
and systems and plants for refuse collection and disposal together with additions, extensions, and betterments thereto, within and 
without its limits. Every city and town has full jurisdiction and authority to manage, regulate, and control them and, except as provided in 
subsection (3) of this section, to fix, alter, regulate, and control the rates and charges for their use. 

(2) Subject to subsection (3) of this section, the rates charged under this section must be uniform for the same class of customers or 
service and facilities furnished. In classifying customers served or service and facilities furnished by such system of sewerage, the city or 
town legislative body may in its discretion consider any or all of the following factors: 

(a) The difference in cost of service and facilities to the various customers; 

(b) The location of the various customers within and without the city or town; 

(c) The difference in cost of maintenance, operation, repair, and replacement of the various parts of the system; 

(d) The different character of the service and facilities furnished various customers; 

(e) The quantity and quality of the sewage delivered and the time of its delivery; 

(f) The achievement of water conservation goals and the discouragement of wasteful water use practices; 

(g) Capital contributions made to the system, including but not limited to , assessments; 

(h) The nonprofit public benefit status, as defined in RCW:14 .0:l,,4!jO, of the land user; and 

(i) Any other matters which present a reasonable difference as a ground for distinction . 

(3) The rate a city or town may charge under this section for storm or surface water sewer systems or the portion of the rate allocable 
to the storm or surface water sewer system of combined sanitary sewage and storm or surface water sewer systems shall be reduced by 
a minimum of ten percent for any new or remodeled commercial building that utilizes a permissive rainwater harvesting system. 
Rainwater harvesting systems shall be properly sized to utilize the available roof surface of the building. The jurisdiction shall consider 
rate reductions in excess of ten percent dependent upon the amount of rainwater harvested. 

(4) Rates or charges for on-site inspection and maintenance services may not be imposed under this chapter on the development, 
construction, or reconstruction of property. 

(5) A city or town may provide assistance to aid low-income persons in connection with services provided under this chapter. 

(6) Under this chapter, after July 1, 1998, any requirements for pumping the septic tank of an on-site sewage system sho'uld be 
based, among other things, on actual measurement of accumulation of sludge and scum by a trained inspector, trained owner's agent, or 
trained owner. Training must occur in a program approved by the state board of health or by a local health officer. 

(7) Before adopting on-site inspection and maintenance utility services, or incorporating residences into an on-site inspection and 
maintenance or sewer utility under this chapter, notification must be provided, prior to the applicable public hearing, to all residences 
within the proposed service area that have on-site systems permitted by the local health officer. The notice must clearly state that the 
residence is within the proposed service area and must provide information on estimated rates or charges that may be imposed for the 
service. 

(8) A city or town shall not provide on-site sewage system inspection, pumping services, or other maintenance or repair services 
under this section using city or town employees unless the on-site system is connected by a publidy owned collection system to the city 
or town's sewerage system, and the on-site system represents the first step in the sewage disposal process. Nothing in this section shall 
affect the authority of state or local health officers to carry out their responsibilities under any other applicable law. 

[2003 c 394 § 1; 1997 c 447 §8; 1995 c 124 § 3; 1991 c 347 § 17; 1985 c 7 § ~~,.§7..9.:2Q . Prio~ 1959c 90 § 1; 1955c 266 § 3; prio~ 1941 c 193 § 1, part; Rem . Supp 
1941 §9354-4, part,] 

Notes: 
Finding -- Purpose -- 1997 c 447: See note following RCW 70.05.074. 

Purposes -- 1991 c 347: See note following RCW 90.42.005. 
Banks et aL v. Ci!y of oce.an Shores 

Severability - 1991 c 347: ~ ~4.6§4J§a..6 
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RCW 90.03.500 

Storm water control facilities - Imposition of rates 
and charges - Legislative findings • 

The legislature finds that increasing the surface water or storm water accumulation on or flow over real 
property, beyond that which naturally occurs on the real property, may cause severe damage to the 
real property and limit the gainful use or enjoyment of the real property, resulting in a tort, nuisance, or 
taking. The damage can arise from activities increasing the point or nonpoint flow of surface water or 
storm water over the real property, or altering or interrupting the natural drainage from the real 
property. The legislature finds that it is in the public interest to permit the construction and operation of 
public improvements to lessen the damage. The legislature further finds that it is in the public interest 
to provide for the equitable imposition of special assessments, rates, and charges to fund such 
improvements. This shall include the imposition of special assessments, rates, and charges on real 
property to fund that reasonable portion of the public improvements that alleviate the damage arising 
from activities that are the proximate cause of the damage on other real property. Except as otherwise 
provided in RCW 2Q,Q9?i??, these special assessments, rates, and charges may be imposed on any 
publicly-owned, including state-owned, real property that causes such damage . 

[1986 c 278 § 62; 1983 c 315 § 8.\ 

Notes: 
Severability -- 1986 c 278: See note following RCW 36.01010. 

Severability -- 1983 c 315: "If any provision of this act or its application to any person 
or circumstance is held invalid, the remainder of the act or the application of the provision 
to other persons or circumstances is not affected." [1983 c 315 § 26.] 

Flood control zone districts -- Storm water control improvements: Chapter 86.15 RCW. 

Public property subject to rates and charges for storm water control facilities: RCW 
~~§7,Q?'§ ,~t?~4.Q?'J,~9.,§~" Q§§, and ~9 , ~4JA§. 

Banks et al. v. City of Ocean Shores 
Supreme Ct # 85438-6 
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'~I~TE~ANCE 0F GRA!NAGE ~AC!lITIES 

(,.1 Introduction 

nrainilO€ fdCi 1 it ies perform the funet ion of rer'loval of water from the street or 
highwa; section and the protection of the fa(~lity from the effects of the 
water. These drainage facilities 1nelude drop inlets, storm sewers, culverts, 
underdrains, ditches, slope pr0tec~10n, and erosion control devices. 

6.1.1 Maintenance Problems 

Typical drainage maintenance problems that effect streets are p~nding of water 
that softens the suhgrade. secondary ditches along the permanent edge that 
erode the material that supports the pavement edge, and breaks in sewers that 
lead to erosion of pavement supporting material. The three most important 
factors in permanence of the street syste~ are drainage, drainage. and 
drainage. ~'Jith few exceptions, water is always the enemy of the puhlic works 
department. Wilter, if not removed quickly under strict control, will lower the 
supporting ahility of the subgrade material that supports the pavement or will 
simply wash it away. When water is prevented from saturating the suhgrade 
either through correction by lmderdrains or prevention tly a properly 
functioning drainage system, the investment made in the street is protected 
against premature loss. It is not unusual that certain elements of the 
drainage system are under control of departments other than that which 
maintains the streets. It is important that the maintenance of the dratnage 
facilities does not suffer through this division of responsibility. It is 
incumoent upon the street department to ensure that thi s work is performed. 

water must be kept under control if erosion 15 to he prevented. When water is 
allowed to run over bare earth. it carries some of the material with it. Low 
runoff volumes can he accommodated with vegetation and its consequent low 
maintenance while heavier concentrations and increased velocities will dictate 
a higher type of control with its increased cost of maintenance. 

6.1.2 Maintenance Functions 

These include the following: 

o Keep water courses free from acc.uFI\Jlations of dehris and 
vegetation and storm sewers free of silt, sand, and dehris. 

o Correct malfunctioning prJrts of the systems. Settlements and 
hreaKS are the most (amnIon types of fall ure. One of the mos t 
difficult tasks is to keep erasion to a ~inimum. 

13:> 
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«: ~ "j c i :-' a t !:-, rot·" : p. rn ~ ;] n d '--\ tl ~,'2 i1" n {) r PC! d i ;. 1 a t i Q n 5 '" T h P ~l e C G f (I r 
t~X~~e1StV~ ;j()dlfiCd-:-: 1 (Jn:; sho~.~ld he hrou ... to ~he attentl()n of 

he naintenanc,:: \) urbs and <ll,Uyf'S dre ,jlscussed i1 Chapter" i': "Street. 
ppurt2nanCt's .. I' ant: t r--lc'ir ir!,::~tusiun th~r'e insIead of ~n thlS 2r Goes not 
e t~ 5 t? n t- i'] e ~ r' 1 n p n r- t. d fI (,- f~ j n ... h f;": ( G n t r~ 1 .) f ~·i·j t e r '" 

nra1naye inspectIons should he made quarterly, and durlng and after each najor 
storm to confir~ that satisfatory conditlons exist, or to evaluate the need for 
cleanup and repa 1 r. 

The hest. time to look at dralf.age facilitIes 15 dunn'd a storn. it is 25SY 
then to see where water ponds and where drainage faclJities are over-flowing. 
Often UH?re is no ']ainfui l'iorr.. to he performed at this time, so men are 
dval1ahle for this inspection. It is felt in some citIes that the Sdme 
indlvidual shoula always inspect the same city drainage area. In this way, the 
inspector tan spot ilny changes trlat might have occurred. Theinspec.tor should 
he alert to anv pavement crac~s or settlements that appear after a severe storm 
even if these defects are sma! I as they may De evidence of a erosion caused hy 
a hrear in the piPf:'S. 

A record of the inspection should he ~ept wlth any deficiencies ref~renced ny 
street name and house numher. 

~.] Stor~ Sewers 

Storm sewers move the water c(;11ected from catch hasins and drop Tolets to the 
natural water courses. 

~he naintenarlcf: inv()l ved ;r~ ~~Lurn 5e' . .,er r':aintendtlCe i S T~~le remova ~ ,,~f :3ny sanc~, 

silt, or- det-.r' s and the iHdlntenance ,:;1' a tight. seal dt each pipe oint. TherE' 
are OCCdSi()nS where ahrasivE' nat(>.rial is ~)resent 1n the woter (or some ClwrniC(11 
that hac, a deleterious effect on the ;}ipe) that causes HIE' pipe i:l(j~!::'rial to he 
worn away. ThIS necessitatps rellnin the pipe to preserve the ln~egrlty of 
trw P 1 pc • 

drH-'p storF; sewers de net. take tne storm water, 
~-lut- l10rp prO(la:~,1)!~ Ch~_~) \1Ct~j p~!rt1,)'!ly clog 

they nay be of iOdClequatf: SI?P: 
Wdtel' flu'",t",; nJ :Hld '1eCt'iV duty 



Banks et al. v. City of Ocean Shores 
Supreme Ct # 85438-6 

Appendix 6 - Ex. 27 (Road Drainage Standards) 

-3CtlUf"1 equ1 prIen :>:,n :-'{:'::-l() :};-:-P;:' ~)a rot 1 J 1 10~1S.. sewers C2 i l ;'t: C~! edned (~ 

nserting 0 r~)j 'in t,; ::'-h,~t":nE fle.j\/j c'_;ty sewer sno;<.2) In onp rlannG[~~~- and rUflni(~ 

t through to t e nef':. r'ldl' ,.'. hll'll:; 1S attach,:::,; en(j the toul :S pulled hac 
ttlrough to the 1f'S7. nanhole, 

.t:. cable nachinels placed at 2,3Ch nanr1(}le, dlld !:tHo? cahle frcY'l the arun of uw 
first machine is at:.dched iJ tflE' line, 3na t'1en 1: lS pul1ed thrrY)~ih to the 
OfHX)site end. ~ torp,:; shaped cle~nin{l huc~et 1':- ilW1 from the (d i,le on the 
second achine. The cJGle ~s then attached to th2 t~om of the cleaning 
nueket makin!; it. Ule:!;rlnectinqllnk Dt:t\'JN,P tne (d!)les of the tvn ';:achines. !: 

sheave is suspended from eaen r:idch1 ne and [)raced lji reet ly over the center of 
the pipe to facilitate changilg the direction of the cable. As the first 
rnacnine pulls trw hu;\(et thr;)ij~1h 1;'"le sewer, nle JdW5 of the t"rucket 
automatically open as -it 'lH'('ts n's:stallce. The fi.-<;t riachlne Uln+'inue:; pul1il)() 
the bucket through th~' mate'1al unt.il it is fuji, ,ihen the direc'.10n of the 
cahle pull 15 rever£,(~.j ret.neve r hucket, the av-iS (lose to !'etain the 
natt~rial and form thf? rict:.:):'! of th(~ b·Jcket. P. lar;ore r in the rnannole empt.ies 
the hucket when it reaches tne manhole. The traditional cleaning machines can 
he used with various hucket Slzes depending upon the dia~eter of the pipe and 
tile amount of f:Jaterial Uldt rnJ~,t he removed. 

11.4 Culverts 

Culverts are openings under a rOddwd/ v;~llcn permit the natural flOi'j Df wat.er 
from one side of the I'f)ad\~;}y to the/her. i1i~Y may he constructeej of 
corrugated metal or n-infnr·:e(! conere:;:;. 

Culver·ts must be kept free of onstrlJctlons. Sand or sediment deposits shouid 
he removed as soon as possit">le. fluf'ing storns, (;ritical areas should he 
patrolled and the inlets kept free of dehr·~s. Exhihit 0-1, "Pltlqged Culvert," 
illustrates a culvert inlet plugged wIth sand. [nlet and outlet channels 
should be k.ept in aliqnment and vegetdt"ion should be controlled in (),der to 
prevent Bny significant restriction ~f flow. 

Scour around footings, cutoff walls. and headwalls is repaired hy replacing the 
eroded material in kind or nv filling the void WIth riprap Dr sacked concrete. 
in an emergency a bituminous mii may he used. 

Culverts r:lay becune Ck<J9':! if Hie fl'I',.i-llnf:> '~lra(je :;revents self-cleaning. I:, 

p,~r-mdnent. corTec.t:ionis to f":layttlt' ,llpe or: J steeper grade. hut. t'lis is not 
alwdYs oossinle. The .:dt.erfldt've 1;'; 'J) clean the pipe frequently. 

Small tv verts nay he cleo i:'d "Y fiushinq dwav dehris with water pressure. {; 
water truck equipoed with a punp ana nus~ dtt~chment is used to ~rect the 
stream from the nose into t.he out et end of the culvert. Thus, the water 
dislodges and washes away de~ri~ dnd sand. An alternate method of cleanine 
~~dT!al'l culverts 1:: tD use r'!oh'i~e neav-y duty lndustrid'.l v{"tcuum ecuipnent .. 

J. ;' 



EXHIBIT 6-2 PLUGGEO BOX CULVERT 

Reinforced concrete box cu1verts require little maintei1ili1Ce. but they should be 
inspected annually for cracks, bottom erosion ana unoermlnlng. Undermining is 
the result of high outlet velocities. Correction of underrnining usually 
requires addirli] an energy dissipator. This prohlem should he brought to the 
attention of the superintendent. 

F,.S Ditches 

nitches divert water away from roadways to l ocations where the water can flow 
without causing erosion or ponding. Ditches fTIdY he unlined or lined .. 'lith 
portland cement con c rete (pee), gunite, masonry, or hituminous concrete. 
DItches must he kept free o f si lt, dehris, or any other material that restrict s 
the flo\<! of .. la ter. Exhihit n- 3 , "Lined [litth," illustrates a lined ditch that 
needs c 1 edn in g . 

The nOl'i lines of unllned roadside ditches are rnainUJineG by mo t or !? ed 
equipment supplemented with hand work. A pass ~s made with a motor grade r 



EXHIRIT 6-3 LIN ED OITCH 
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1, _ .... .s... 

- .~~ 

ha ving t he hl~de positioned ahout 120 degrees to the direction of travel and 
with the blade set app r o xim2te ly to the slope hetween the outside edqe of t he 
sho ulder and the (jit.ch novil,n':,. : n15 removes unv,antea mati~rjc i from the 
ditch and depos1ts i~ In a wind row n~ar the edge of shoulder. 

Then this material is loa ded in~o a dump truck with a ruhher-tir ed , front-end 
loader or hy hand shovels, and it is hclUled to d disposa l si te. Hand viork \~j l1 
be required to remo ve unVIiH it e(J :ndte r-ial at -iocationsinaccessihle to the mO iJ)!' 
grader, e .g., near pipe cul verts . 

Larqe roadside (l;tches are sornPT 1mes, loulted at dn eJ ev'ation wel1 helow the 
rO(JdwdY and not dcces",ihle H} a ili()U)!' grader' . 1he<,p may he redched w'it;l i.i 

truc.k m() unted h)td rijuiic er:.cavat. r opr-:rat.~:(j fror~ t~'v:! s hould~~~ r .. In th "1S 
sit!ldtion un\'ldnteG !Jdter'>1al "is ;) "l dcec1 direct'i/ 'jnt () d dump truck dnd flau1ed 
away. The equlD{rtf~nt oper{tt~ Gr shp!)l :,i exercise- care to preve nt und(~ r'cuttin9 
flo~'i line qrade. Such u nder"C.i jtt-lt"i \,;,,-,t;l ,j resu1t in uncies -i ra!)'!e: pqnd 'i n ~~ . 

Interet": r :jTitc hE~t~ on sl\)nF:~~ .. ~1(1<i (!1()nq e/.Chvat'(~;!·i ti r eI·!t'l d_r!k m{~nl', nt~ nC'le5~ ~r)(! 

(Jutlf?t ditcries fr'on cc lverts i'idy r ~'_~ i;'i r-f.~ hand Clc>df":1r lfl by l)sin 9 sr;{)vels aflfJ 
,vhE e 1 hd r nolI-iS. 



~'-jat!l ~-.Yt!2 :'_(1 it'/f)::j t,;al~i~jqe ~,(; th t l<Um~lt)un(l Overhed~.in9. ~'~efore 'fr'v c:)mDou:\;~ 

is use], (j1n~.S ,~f1',~i ',.rackS ~;~~U~.j:;t,~;.rl~,~.~i~dned, •. Ef_l0U9,h sea_lint:l r;.!,,'1~2~·li"~~1 should 
r)t.' Jlacc"(1 t ;-.:~ 'j tt1t:- '""rac~.:~ dnt~r; Ii: 11ng aeer} cr·ac~:_s, 'L~le COOlee ~~f!:.11F.;r mav 
S h r 1 r1 k and d d {1 1 r ' ,YB] s e;l1 e r US': he a (j de d to f 1 11 the J 0 in: sot. '1 e sea 1 e r i's 
fluSfl \-\'ith tht: su f--f:)(2. :);l':Jc wa~:er- get<~ urider ttlf':: concrete or aSDr:alt~ gut:!.er 
de ter1;.)ratl-on is rd;"i!z1., SO f'rt:~qden"t inspection is vital dr\fj fast repd'!r a 
nt~ceS~"1t.\ if the ~nv:::-,tment ~5 to he protected ... 

Ditcfl erusion 15 1:ht~ lOSS cd' sn i l cdused by rapid flov,' of ,.;ater. it i'e; 
controlled hy pavIng the di:ch with nitwTIinious asphalt aggregate 'X, 
~;1 acenent of lIils:>nr)') <]r{)ut 1 n'] rOCK or by constructi og 'tidSh (nee,,:o. S'nCi'} 
erOS1on is serlOU§, any case of eroSIon should he reported to the 
superintendent. 

:-'itches 1in(>j \·J}~.n f)itd in,.us nat2rial oxidizE or Irieather raoi(llJ and shc,ulj bE 
sonvea witn3S:lhalt 0nulsion. 

SInce erosion is one of the major prohlems with ditches, the growtn of 
vegetatlun is encouraged. The vegetation may he maintained hy adjoining 
property owners, hut more otten must he maintained by the puhlic works agency. 
One of the major problems when vegetation is Dsed to control erosion in ditches 
is the control of weeds. 

Weeds hecome a major pfohlern in turf when the grass loses its vigor and density 
and cannot cO!'1pete with the:n. Clover dnd knotl'/eed ::lay take possessionln areas 
where nitrogen levels are lQw, Crabgrass is a serious pest in many areas where 
hi (;h slimmer' tenperatures ct)eck the growth of grass. Weed encrOdchnent is often 
the result and not the primary cause of poor turf. Weed eradication often wil I 
not result in pernanent improvement unless conditions which weakened the turf 
3re corrected. 

The hest weed control chenicais avallahle ore often nitrogen, phosphorus and 
potassium (1.e. fertilizers) applied in the correct i:!r10unts, at the proper 
times, and in tne correct ratio. A healthy turf will COMpete with and drive 
;)ut most weeds. Turf speCialist'; the world over agree that the best weed 
control is a dense vigorous growtt1 of grass. Herhicide chemicals, ho,,,ever, do 
have a place in any turf Maintenance program. 

Weeds in the right-of-way are unsightly, and most of them can be el1ninated Oy 
a good program of spraying and r:1owing. It has heen ol1served that a good 
program of spraying the entire right-ot-way for three consecutive years will 
eliminate most of the weeds, except possinly far small areas of weeds that nay 
require spot spraying. A good mowing program goes hand-in-hand With a good ' 
spraylng program in elimination of weeds hefore they go to seed. 

Where weeds have heen destroyed and short grasses cover the unsurfaced areas 0; 
the roadway, the mowing expense can he reduced and the local agency will still 
have a neat, well kept right-of-way. Certain steep slopes are not to he mowed, 
so these must he sprayed to control weed growth. 

Weed spraying Should not he done on new seeding. except to kill noxious weeds 
~nd then only by spot spraying. The spraying of new seeding will kl11 out the 
desirahle l~gume$ and yDlVi:} :irass. Ne',} seeding shOUld he at leasi-~ three years 
old hefore an overall spray is g'~en, 50 If the area is weedy, tne area shoJld 
0e mowed instead of sprayed. 

1. " .' " l 
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There ilre many <" fferent formul at ions of herh i c j d~e~6:.~.Jfd(Rk!f!tDr§in~rStandards) 
different t.r,lce n(jrnes. '!any of ttlese are special ~:JrpOSt herhicides vmich milr 
or nay 'lot 'ldVe applicatinn i '") hi'9tlway maintenance. ,blsc, the present stress· 
on ecology is producing cl rapidlv changing picture of the effects of pesticides 
on the e~vironment. 

The superintendent s'1ould:>e constant.ly monitoring products, equipment and the 
findings of ecologists, (!nlj should at. various times recommend chemicals ilnd 
equipment f:Jr test or gene r-}l uSilge. ;;efore any nevi chemical is tried by field 
forces, the superintendent Should he consulted. -

The sequence of repair for ditches IS as follows: 

o Set up work area traffic control devices; 

o Remove unwanted material from dltch with motor grader, backhoe, or 
hydraulic excavator; 

() Load unwanted mater 1 a 1 into dunp truck I'lith front end: oader or oy 
hand; 

o Haul and dispose of unwanted material; 

o Remove dirt from work area hy using power hroom; and 

o Pick up all work area traffic control devices. 

n.n Storrnwater nlets 

Stormwater inlet structures dre 'Jesigned to intercept water in gutters and 
drainage courses. They also act as settling hasins to collect heavy solids. 
and they prevent dehris from entering culvert systems. Mobile heavy duty 
industrial vacuum equipment is used to clean sediments from catch hasins. 

Grates on catch basins are used to prevent large objects and dehris from 
entering the system. Freque1t inspections during run-off periods are required 
hecause debris such as pieces of cardhoard, newspapers, or flat metal can 
prevent water from entering the catch hasin. Grates are usually designed to he 
placed with hars parallel to the flow. However. they can be turned 
perpendicular to the curb and sized so that they do not allow bicycle tires to 
drop in the opening. 

Laroe catch hasins constructed without a grate may collect large quantities of 
rock. This rock may he removed by lowering a clam or hackhoe hucket into tne 
catch hasin. Hand work will be required to load the bucket. The loaded hucket 
is lifted from the catch hasin and the rock is dumped into a truck and hauled 
to a disposal 51te. ~J,lJck may he removed hy an orange peel hucket. Haterial in 
the harrel of culvert leading from a catch hasin should he removed in the 
manner described under Section h.4, "Culverts." 
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Drainage 

Water, either liquid 0, ti·ozell. is the gre<ltest natural destructive element that affects state highways. 

C'Dntroliing waler on the right of way reqwres a drainage system ti-Ja.[ effectively responds to the immedi
ate environment A typicallughway dram.agc system 111dudes dm.:hes of aU types, guners, drail1s, 
culverts, stom1 sC'"Wcrs. and other rlliscdlancous drainage StruC1Ul"'':~. 

The system is designed and constructecll() collect and remove water from the highway nghl of \1,'<1\. 1 i 
mLL<;t be properly maintained to 

Pennit the maxunum use of the roadway 

Prevenr damagc to the highway structure 

Protect natura! resources 

Protect abutting propenyfrom physical damage. 

Maintain and preserve dramage facilities as nearly as possible in the condition and at the capacity for 
which they were ori§,-rim1ly designed and constructed. 

Inspect the entire drainage system at least t\'l.r]ce a year and correct deficiencies. Additional inspections 
may be required during heavy storms and periods of high runoff in order to detennine the effectiveness 
of the system. Observe and record high water marks Look lor conditions that threaten damage to the 
drainage facility or the highway. 

Maintenance personnel must be continually alert to ~u:re that all natur.il 'Water course channeL.,. crossing 
the right of way !t.'mam open.. 

Drainage from Abutting Properties 

Stonn water is the only effluent allowed to be discharged upon the highway right of "yay, State law 
"RCW 47.44" allows persons and entitles who have been issued utility franchises or pennits to en
croach on or t..,uss highway right of \>,tHY to install and maintain the item for which the pertuit was 
granted. 

Population grOMa urban sprawl, and numerous new regulations restrict how maintenance crews can 
maintain surface and subsurface dr.unagc systems. Regulations that may affect drainage mamtenance: 

Maintenance Manual 
March 2002 

Endangered species act 

Stom1 watl"f management 

Wetlands preservation 

Grrmrth management 

Shorelines 

Irrigation bmrtations 

Page 4-2 



Banks et al. v. City of Ocean Shores 
Supreme Ct # 85438-6 

Appendix 6 - Ex. 27 (Road Drainage Standar.Qajnage 

It i...;; important t.~at the Department not allO\\' abutting property O\\11ers 10 discharge water ~mt0 th::: 
highway right of way \\ithout obtaming a permit. Property O\l;netS may obtain pel1l1its by appl:-ing at the 
WSDOT Area or Region office. Drainage design engjneers and maintena..'1Ct.' staff rt'\ le\'" potential 
drainage impacts from the abutti.ng property to the highway right of way. The property owner tn.'lY· be 
required to mitigate \vater quality and/or quantity impacts to obtain a pem1it. 

Maintenance pt.'fSOnnel who routinely patrol a roadway section mUS1 be trained in the baSK knowledge 
of what types of di.rect drainage and sheet flow from abutting property may require a per1111! The~e 
include ne\V: 

Commercial developments such as shopping centers 

Subdivisions 

Industrial development 

A1.!tomobile wrecking yards 

Dany and other intensive fanning activities 

Maintenance personnel should report land use changes they observe to their supef\ isOT. The SUpef\'lSOr 
will forward this information to the appropriate reviewer, 

Ditches and Gutters 

Open ditches should be routinely checked and maintained to the line, grade, depth and cross section to 
which they were cOllStrUcted. Wbere practical, non-standard ditches should be modified to produce a 
relatively flat, shallow ditch to enhance motorist safety. 

Vegetation in ditches often helps prevent erosion and treats storm \\later. Remove vegetation only when 
flow is blocked or excess sediments have accumulated Remove vegetation using ''best Il'13.nagemenl 
practices" that minimize erosion and sediment escape to water bodies. 

Excessive erosion of drainage ditches must be controlled or repaired. Ditch linings of loose or grouted 
rock and concrete or other energy dissipation methods can control erosion. However, these linings 
need be checked frequently and repaired as necessary. 

Keep ditches and gutters free of liner and debris. Repair all cracks and breaks as necessar.y. 

Be especially careful when chemicals are used for brush and grass control in open ditches. Herbicides 
must be carefully controlled so as not to contaminate \\'3.ter or to transfer and concentl'ate chemicals in 
aqiacent areas where environmental damage may result. Always follow product application instructions. 

Be alert for diversion ditches on top of cut slopes that prevent slope erosion by intercepting surface 
drninage. Diversion ditches must be maintained to retain their diversion shape and capability. 

Swplus material that results from ditch cleaning can often be used for widening. Material placed into the 
adjacent portions of the highway or disposal areas must not obstruct or impair other roadside drainage 
areas, Do not use material that may cause sedimentation probleUl$ to water bodies. Take care to avoid 
causing erosion problems or loose unstable fllls. Don't use non-porous materials such as clay, '.!bey can 
become unstable when wet and trap water in the existing fill. If there is doubt about using such 
surplus material contact the Region Soils Engineer for assistance. 
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Don't blade ditch ckamngs aeros:- road\\ay surfaces. Din :lIid debris rernaming on the pavement after 
ditch demll..l1g ()pcranons mmt IX" swept 6()1l1 the pavement 

Avoid tmdercUtl1Ug Lf)e roadv;ay back slope or in slope Lndercuttmg we,akens the siopc and \vill cau~e 
da.rnag:ing s!Jrh''''uts and other fO!1Ttt: of slojX' erosIon 

Rockfall Ditches and Slope Benches 

Keep rock fall ditches and sloPe benches clean. Large amounts of slough or rock fall and other 
slide material that efIectlvely blud: the dnch or bench should be removed as soon as possible after 
they OCCUL 

Dry Wells 

Dry wells accommodate the drainage flow in certain areas where: 

Natunil outftills for a draiJlage system 'were not available. 

TheIr use reduces the need for or size of duwnstre..1.m facilities. 

These dry wells should be inspected periodlcally. Replace the drain rock if storm \vater no longer 
percolates into the soiL 

Culverts 

A culvert is a conduit or pipe used as an artUlciaJ channel under a roadway or embankment to maintam 
flow from a natural channel or drainage ditch. Inspect ail culverts at least twice a year. Keep them 

clean and in g<.xxi operating conditlOn. 

Ol.anges in the up stream watershed due to logging, land development activities, farming practices. 
forest fires, etc .. may increase water run off sedimentation and debris. With these conditions more 
frequent inspections, particularly afit"T periods ofhigh nmoff. are necessary to enable mailltt::1lill1CC 
personnel to take corrective measures if damage has occurred, During storms and floods, critical area<; 

need to be inspected and the cuheJt inlet.s kept clear. 

Repair and replace badly worn or broken culverts to mini.mize the possibility of damage to the roadbed 
by \vater saturating the fill material. 

Culverts \\.>ith 50 percent or more constriction should be flushed or otherwise cleaned to restore the 
culvert's original capacity, (Use B!'.1P's to minimize fish impacts when doing this work.) Some of the 
larger culverts in flov.ing streams are designed for construction below the streambed, to accommodate 
fish life. In these c..'L<.:e5 •. the ".-ulveli should also be cleared of obstructions that may be detrimental to the 

passage of fts11. 

Check culverts for scour around the mlet and outlet. Repair scoured areas with rip-rap or some other 
protection if necessary. In some cases staJ.'1ding water is desirable at the inlet end of the culvert to settie 

out sediment. Vegetation at cuJv,:n ends can be controlled by residual herbicides or mechanical means. 
Controlled burning of vegetation at culvert ends is a feasible alternative at some locations. Vv'hatever 

method of vegetation control utilized need~ to be accompanied by erosion and sediment control fea
tures/practices. 

Maintenance Manual 
March 2002 

Page 4-4 



Banks et al. v. City of Ocean Shores 
Supreme Ct # 8543~ 

Appendix 6 - Ex. 27 (Road Drainage StandQm,nage 

Pavement markings th.at 5ho\ .... the location of culverts should be renewed a.nnually. These markings an.' 
cnticai10r quickJy 1000:lting culverts for both emergency and routine maintenance. Pavement marl.'lng~ til 
more permanent materials, such as thennoplastics, are encouraged. 

Automatic Pumps 

Automatic pumps, sumps, and pipes at underpass structures or draining depressed sections of 
highway mUSl be kept in good operating condition at aU times Each installation must be inspected 
on a routine basis, at least once per \veek. Inspections should include the electricaL ventilation. 
greasing and drai.nage systems. 

Under Drains 

Under drains are often constructed in the sub-grade to intercept subsurface water from springs and 
seepage water from the surface or percolating from below. Control of this \vater is essential to 
ensure the stability of the sub-grade upon which the highway is consnucted. 

Inspect under drains on the same schedule as culverts. Keep their outlets open and dean. Choked 
lUlder drdinS can be cleaned by high pressure flushing with water or flexible sewer rods. In cases 
where roots effectively block the drainage, the use of herbicides may be indicated. Whatever 
method of cleaning is used, consideration for erosion and sediment control is needed. 

Storm Sewers 

In many areas underground pipe systems are necessary to carry stOIDl runoff normally handled by 
ditches. Stann sewers are often used in long, depressed highways or along curbed sections on ci.ty 
streets. Water c.an::iedby the system is generally collected through inlets, catch basins, or manholes and 
carried by pipe to an out fall on a natural waterway. 

Clogged pipes can often be cleaned with high-pressure water jets. But, if tree roots or broken pipes 
are causing the clogging, more service "'ill be required. Flexible rotary cutters will remove roots intrud
ing into a pipe. 

Broken pipes may be repaired by jacking an insert liner into the failed location. Otherwise, the faiJed 
pipe may have to be excavated and relayed to repair it. \Vhatever method of cleaning is selected. 
consideration for erosion and sediment control is needed. In no case can debris or sediment be alluwed 
to enter a water body. 

Manholes are generally used ""'here there is a change in profile or alignment and also at strategic points 
in long, straight sections in order to provide access for cleaning the conduit 

Periodically inspect and clean inlets, catch basins, and manholes using a vacuum truck or manual clean~ 
ing methods. Conduct inspections during stonns to ensure that the inlet grates are not boooming 
clogged with water-born debris. Schedule sweeping operations to help prevent the accumulation of 
leaves, paper, or other clogging debris. 

\\tben pavement is overlaid by contract or maintenance work CTe\\'S be sure that the manhole covers are 
.flush with the finished pavement elevations. 
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.. 
2.1.4 Roadway Drainage Maintenance Banks et al. v. City of Ocean Shores 

Supreme Ct # 85438-6 
;:( ,·':ss.iry lor hi ;lwd\A.~R~",~i~,,6 )~, ~f",:?:~ (Road Drainage Standards) 

:,- d:T.ll \I;/JiCi J~:mdg~~ :c' tht" t(~aJ\I.'Y, 

th~' irc< HG\\- :,:/ \'oi;:J~:r, l\~:r dThlo::'r, ,,)f 1dj(KC!U. to the rHbhv.-:~y ~tEJ 
, ~ne p~.-'~-\:IT:(:r) S :-:t ructul'31 support \Vbr:rc ne.i~e~.~:1i\ 

Jc;..j li!?v(]or!rn·:nt ~_',d hI~:h\.\'Jy dratn.ag_c 5y~icnl~ !~'i(Lkie ran1U.n 

,,:hJrJt.h.;or~~lh_S Hi (he ar(:1. land j~!;.;.e Hnd je',;c:L:-,p:1~::nt 

p3Ut:rn:o, ;:'; :hc :UcJ ~:'1{: '.'.'Jt<: :.lh!e 'n dOh: ;1;;;.1 ~.'in_i:: HS !"ith,, __ tUanons. c.ont0ur ~1!lJ 
!~-i'._' :!r{~j, :;y!jc:LL" :~ntrcy · .. :·f :.hc ?iT.L~r ... ~:-: H P'b."ytS through the tu.gl1\Vay ng)lt :.)! \},",.:!.\' 

~ys.te)T1 to JlC;)1l1.f1lCJ:Hc ~r;Vl ron rr;~~n ~~d 

l..'b30ges Ln the drJI!i,~;,l!t? SYS(!.Tn 

~n:f'ly :! ne\\' ~Jrainag? a,n\,~ Jr ;,~~S()Cl,lU>J (C1nstnl<:tion Dr fe:conSl.luction PU),}t<'L 

\~:HnLer.j"n(~ a~tlvl:V th:H ,;,:{)n~!1l"' ute:; to an <fhclent r03.(h,vay dnllnage system 
tndudc~ the' k.d!owil1,-": 

(L::arnng rO(idsde dHCht~~ to rrovh.ie J Llr;li~)~111 t1.Y,A'· line and (Onslsttnt CnJnncL ~Jupe 
k{~rrh:)\;";ng Ln~L:.:: ,El.;..! )thr':i d~{~r:s frcn~ n,JtdraI \VJter courses or ditches if thev 11'1Jy re.stl1ct 

n~hxj f[t)\ ... ·'s .J1' heLtHl1t! dl:iie,dgeJ And .1c.\..<uinuLttc d~~aU1S1 bndges and culvens, hlJ)ckl.ng 
\VJli::f ,1.)\v and ':i\.\H1.ilg the p(.}({~nHJj fer \'V:.l:~hH1g :)ut. Lh.c structure. 

Ccr.eCtl:1g minor JCfCdS m ,he dnllruge :;yskn1, sucn as by sealmg cracks in pav::rnents 
:,;ld:uh'en waLls rep.unng scouran:)1lna bndge piers and abutments, stabll.::mg (h,mnd 
bJnks in the '~'k l:llty uf .h:'Ldge.s: regradIng ~?rc·ded fGrtsic!pes (,1[ baCK5lopes to tIl.:tr 
'lnglf1J[ COndltiOrl and rq:lacmg sm,IH ~uh:(?ns al sldt: (oad entrances and held cmnnCt:s 

tbJt haVf been da.nnigt'cL !Aestricung \\'at~r fl)\v 
A;,(lL ipilmg cirlmage ~y51em changes by ohs.:r.lng dunges In roadway pufolTIunce m 

'11 the d:'lmJgf ,':!WlrD!1:TIt'nt <urmU!"ill!ng the l\,adway lhat sujtgest some futurt need [()( 
r",odtlied dr:nnage For ms!anc:e, conutlued pr(lbkms \\.lth roadway settlmg or p,wement 
brt::ikup followmg 1 v:et sease'" may 'Hll:.geSt that 5ubsuri:!Ce drainage problems ine the 
;c~ot crruse" er(}SKHl :~folind the dt)\vnst.rearn end of 3. f:nlven rnay be a sIgn Df a ;.,:rack or 

It:lk 111 the CJ!\:~~n l~klrre! th;:n is atk~\vlng !Natcr to pipe around the outsIde cd {he c.1iven 
dU:"lng Hood 111.}\\': (~r sLn;cLing .. ,1}~1ter I..n f('.l,<1::;;:de ditches or pnJperty adjacent to t.he 
,'G:ltiwJV n:sultmg tr0m \vk:dand devekpmem may be: an mdtc:ltlOn th;u (,verhmd 
jL:llna.~t. 11c.n\: ~1crDSS the hi.gl1\v:~j:"· lS bt:c(\rrttng 5k~\vcr and [he \.'later tabl~ is rising 

:-:dbwtn~ E1;),pr ':,,'rns, nc;'d:ng damage' () '.he io:dway system wIll frequently spur a 
~'(J,~Si:s~ruc:H. ;_~{ r.>Ki\\-:1~\-· jr;)i~~1:,ge .~y){ern lTL{lntenar':("C \Vhlle it 15 apprt'ypn;;ne to deternHn(~ 
It:e (~,X,:t'.f1; >,) \'.hL.h d;\>c:5.1C~;' j;!ch rn:Hnu:nJr~J.~t: Jt the :~)P (J a. ~ughv.'ay rut :TiJy hJve 
,~L>r~:rdy~ti:j > JD ~\.lnh ~hd{," ;,~"! .~ r:fck ~b(k (:t rh~.' ':x~erH' t;.:'\ \A,'hicn 11(k of npra.p rTLl.Ter; "j 

)L~UnL~ :i liLlV «;r:t.;~:btn<~d LU exeC:",SI''-: ~<.::)unng ar:"1und Dndge- r~t:rs Jnd 
)"'7,( ~t b ~:ppcn::n~ th:H L'H5;:net;j '.\·'Hh (~-Xren(s.t~ ttl hydriiuUcs and hyurc,!o6~'" 

PJ~U<:lPd!e ;!,! L{;t' ~t~;sessrncnt ,,"-1' ;;t{)rm dan1Jg~:' ,.;bS(1~."l.Hfd \\"ah (ff(unage The .~{l";nn nL1Y h:.r~.'e 

lnU-D.s::'y, or JrCJ. ,~,~~'yI.>t.~:'Jg(' it> 1:3o\-'(, grossiy t?xceeJed e[it ()r1glnJI 

the Jprr-.JrnJtt rn,.H:lt~nJrh . .:e reSpon~e :s (TLly .H1 
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Banks et al. v. City of Ocean Shores 
"'r-.i,,: 5Tjiicl ,mil 5c,hs ,; ':\,,' j::,.::,;:,- :;,1' h.:c,rm: n:·JfC CSij"pi'Eime'm4t65""438~6."· 

\ ... 11 \'.((.;:.j, :'i,>(r.·.,A.flI¥l~~i§;tl~~9:!R~tqf~\I1~ft9til~ardS) 

PUSitl\t; t:HcJ, ,:1n :\,'_lJ'''''',L 5J;r';:, 

~!'li' :;;'1v,~"1~d LAnes h'" h~ br( ;i~·til \!r:-~-~:t'~ < ;,,~. -,j 

,,"'"'rh .. ''':.1tl)n of r<-"'~Ch\<l\' drJ;!1J~,C '..v-.li :d<"::;lU!\, .:~;h·~n tnJ :;;.('(1;<';"> 

;1::3.~·ds tt.~ Vi1.!-~h~lf~ Jnd fcD 'n d~r;;:,(' kJ~UH~S t; Ul( l~nglntt'nn~~ ~~(\..·t ' 

the hl2:!rd. 

(,f rt.~r:·., ;Hl:. !; (' ,·;;r,_'\; i~ ':~lhfr rnatnH .. ~rt;Hh,:e atl:\·1tk~S Gtntrall~< th(- nh)~~ ~d.tlc~cnt cnh' 

F:('11 y;:rc r.Y!c.i"..vJ,y dranlJ.gt:' In2Hltc-ndnce i~ ~!l advar;ce of lhe rainy seaS0P, H(~wr\'e; ~h(' 

t;'crn : \"l,'lfH'~r ~(,~lS,)n to thr: raIny season 111ay ht a $hort, abrupt tHne H1t('r''-i~l In qv:h 
(_lJ.!Tl;."ll{-'; H n1~(j-- h< :-r1PfC efft:cii\.'t" l~~' conduct rn2h.:iv .. ,':!v drainage ntalnten:}nc~ lD th\'~ Sf,,:j~/~n 

J! ,~]~::~f',i.· ~';ia!n!,CnJn(e shz)'JIJ hr:- pr:rfDnnt:d v:ah p,')\ver eqLurHl1enl If d-h? nJJJ\':~1Y :;nc~ 

c,,~!r:::·!]'--~<:tLln hJ~~ r1C<!U(-<'{: d djfh-i.,u!i Jnu.nJg~: rr)i,~tna:rhince ~nv~.r()nnlCnr (~I:T}:tfd :.;V, .. H:t' In--'rn, 

v.+},,-~h ~,~:: t'-'PCLi:.{' p:-)\.\Ti" '~(!lHprnt~rH, 5k')pe~ t(lO stefl'; for saic cquTprncnt 

2.1.4.1 Maintenance of Roadway Surface Drainage 
Curbs and Guuers: 
dllche::- (If tni,,,,t, ~~!:. did b; f'!h)nnorcd for Jebns aC(Lnnubtl,)J1 i,'_~,cdlfrH:!t! l>; < L!sh; {-tltt't' .~t(d11l 

;;] ;-Hl..:(\-:~ ";,'nfre 5~1ncl (':1- «the; bnr matenal15 used In \J,1nter sn.o\\: and 1((' ('rC'CiL,:n: d: >-' 
3rL:~' ... ,·-,thj·_;~d hi: l'nt..pc;t~d :ur d{~hn~ aCC1.H111.d~unn ~.:.,honly arr.er (he end nf tht ~!1(-'V, V':C l 

S-{.~:'< r C>Jrh:-:; thJ! hJ\'c bcer: darn~-{geJ or b~u'ken ,Ju.~ to ~nc\vplo\v\ng D<,:\j i.~,'. "?"r,:d!",'-,: ,~-" 

;: >', r~~~«ti'.:<~! te' d:_'- ~\.~ In rn!:jef:Ht' ;.-!lfr13;<~'.~< curhs 2nd ?ultf:rs r:·.::~-'d L'~ 

,:,< -_J ft:>;:,:ll1 .. -:,f s(:uh;'~~:, 1)[" :~ub~I(.Lnt:, lTI3;.r~n;J.: HI b~h,:k <~f or ~!ndtme-<-::d" !_:;>; 



~ ~ - ~- ..... ., . 
: ~ . . , . ~ , 

VVell-maintained curb and glitter with storm sewer inlet 

Shoulder Inle!s and Side Dr'lin';: 

Inlcrccptnf Ditches. Diversion DitdlCS. and Bench-CIlI Slope Channels: f il e'.: 

hi 

Banks et aL v. City of Ocean Shores 
Supreme Ct # 85438-6 

- Ex. 27 (Road Drainage Standards) 
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\\ JSL' J.nd ,::~d1~r i.L4Sh ~t('n~-:: DllChcs \vnh debn~ ~:1a{ 111ay irrl~)e(k- prop~~l \VJler tt();.;.- :~1r 

it:;_~~:-?~/r:l ~ hO:l':Jrll t .. ' t:rrarn "-r:.::-llclt5 shc\~dd 1>: i.Je~H1t:l~ J';; SO('1H a'S it is DLlctical ~c l1;:: 5(' If ~~;-:\ . . 
deht;-_-, 15 ~n(~i!ur:tcn:J thal i> ~u>r')f'(te.d 0;" ~'cnt.a.Hllng ch(:rnJ(al or iOXll: r:1J.rcriais_, d,) nC'~t 

.1; [t.'! (1(, .~r the dc~"'r:~ linn! a plc~r:?d~' qUdllfE'd person h3:; n1adc an cTiyncnnlCnUli :--Jjl_:'{\-

Chutes, Flumes, SpiUwars, and Slope Drains: A.ll p.1\TO or metal troughs {:md ripe;:.' 
'::JiTy"lniS J ~'Jr!d n0\\' ~:"f \t:,:Hcf frorr: a ('(diectDr drain. ~ dlt(h into a roadside ch3nnt'l. or J 

n:1~-'J;ai \~:2tj_~'T \~our~(: 11;.1\'C C{lHLiCr. \\"1lh the suppc:-1.lng rnaten~11 undern~~iU~1 
.1l tni' ,TWmce. t.o D't'\·tnt uphfl and t:WSlOn, Open crllck~ 5hould be sc~kd ;1)1(1 

Seulen:t'nt sh\.~u\l })t: ~~(!;'rcCftl P2h:h JnJ repair breaks anJ eroded ared'~ \\~lth nl~!t: r::d::-

'Jp~n (7;ute3 :nav bt: ~l:; ol"'5t~hje for roadsIde rn , " 

h~?\vp.\'~r, \:~::;e:at;\.)n !'h>~~'J:- ie, be (:c:on:L!li{~d arc-und drch p3\7!ng :1nd 0the;-

k,r hrdr3uli\' .'~irUCl'Jr( arr-oa~ and ('!tncl bydrault.;: t:nergy-d;~SirJt:n,~: 
(.h:·:~t'C'5 ne~:d !{'- be lr;,:pf<:tcd at :-cgllia~ It1ttn-als for darnagc and for er0~~(1n !n.'fL Ll:lure: i.C; 

r""frforn-; as inlC'uded S·\.:tslJ.ntla! crDsi~")n around 3!1 energy .. dtsstpatlon structuTi: should 'hr 
rCVitv.;ed hy ,l:-! eni;Hlf~er \q~h hydrauLL cnglnetnrg ~'xpe.ni5-c to dctcrmHl~' d \L~ eXIst :--:,': 

~I.nlct ute needs L' bf n:pbu:d wnn an improved design. 

Natural Water Courses and Bank Protection: These arc fiVers, 5(rCamS, guihc,. ;m()yo~, 
,::{ th:r hr'\f ,nntlTHH1UC or Imenr.tr.:Cnl stream new and may mclude n(1(l+v.~,y charmei.; 
,\1(1:][1 thc hi;~!l,\'ay ng,ht ,,! WJ\' The ::lpproach :lnd LXIt (0 bndges and oth:::: major drainage' 
struz:ture.,s In the dunne! shedd be kept dear of rubbISh. bmsh, and othcrdehm !'ll. The 
actuJI channel mu~t no! be illkw:ed to Slit m. reducmg the required desl,~n waterwa\, :>penil1? 
,me! perhaps ;"qutnnf: Jrdgmg Bank scounng ,m cHher sld" of a bndge. un lJ,U:liiy b,' 
m;mmJ.:ed by ;UijUSllDI.' the channel alignment to be as nearly strmght through the bnd.;:C' ;\> 

posslble HOWC';(T r.-"mmt::mg bnk scounng may aisG require chanm,j hilnk riprap jt'Hics. ('f 

other stablllz<lu()r1 mrthods Mamtenance of the rultural water courst: thwugh pn\'a:e pmp"rt\' 
15 ordimmh' the r"::>pt'nv ~\\vner·~ responsiblluy; h(1',t;ever. highWJ: agenclcs arc more 
:r,:qucnth be:ng apedd [(1 contnbutc to such mamtenance bec:ause the htgh\qy stretCH;,' 
wntnbutes w the h:-draultc "ner~Ty creating the maintenance problem Bank stabd:::m:m and 
bank erosIOn centrol metbods mal' mclude rock or stone slope pmteCUoli (rlprap! gmmed 
nprap. sacked connett nprap, concrete slope paving. gunitt' 5!oP{~ paving. PI;': rcn.'lmenrs 

Jtmc5 reLlr{icpck5tL1W5. tdTahecirc!1s. retil1mn~ walk and enDS Serwus h;mL or v .... at.:, 
CQlHSt~ eroslOn shOUld be e\'a!u;ned by an engmeer \\ltn expemse m hydr:mhc engmccnng and 
geo:ec!ir1lCa; engmu:ting to maX.1ffilZe the poteoual for successfui bank st;;olllzau,m in 
ent:rgency llucd1i1g, npcr;ilFms, sanJbags. temporary eanhen dams. dikes, '.;f lcvel,s rlU.' h. 
ne-cessary t;J pr01fct the rnat:hv'ay or hr.dge fr01TI Lnhirt:, (See ch3pter 3 for greJ~':r detJJ 'lj; 
L • , . 

!'.Il!'Sf r1i3..int.enanCi; lYICt.hous.) 
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Appendix 7 

Neil Bruce Declaration 

Re: Nature of Stormwater Charge 



HONORABLE CAROL MURPHY 

2 

3 

4 

5 

6 

7 

8 SUPERIOR COURT OF WASHINGTON FOR GRAYS HARBOR COUNTY 

9 LILY A. BANKS; MARC A. BERGE and 
BARBARA BERGE, husband and wife; LEE 

10 GOTTI; EDWARD H. LILLEY SR; 
KENNETH D. SHAW III and SANDRA A. 

11 SHA W, husband and wife; and that class of 
persons and entities similarly situated, 

12 
Plaintiffs, 

13 
v. 

14 
CITY OF OCEAN SHORES, a Washington 

15 municipal corporation, 

16 Defendant. 

17 

No. 03-2-01811-9 

CLASS ACTION 

DECLARATION OF NElL BRUCE 

16 I, NEIL BRUCE, hereby declare as follows: 

19 J. I am Professor of Economics in the Department of Economics at the University 

20 of Washington, Seattle, Washington. My educational and professional qualifications and 

21 experience are outlined in my curriculum vitae, a copy of which is attached as Exhibit I to 

22 this Declaration. 

23 2. I base this declaration on the facts stated in the following: 

DECLARATION OF NEIL BRUCE - I 

10002-00100 ed270101 

WILLIAM C. SEVERSON PLLC 

1001 FOURTH A VENUE, SUITE 4400 
SEATTLE, VVA 98154-1192 

(206) 838-4191 
(206) 389-1708 FAX 

Exhibit 2 



a. The Declarations of John Gow dated January 11 2006, May 16 2006 

2 and September 15 2006; 

3 b. . The Declaration of Kenneth E. Lanfear dated January 122006; by 

4 Kenneth E. Lanfear in support of defendant's summary judgment; and 

5 c. The Declarations of Bruce J. Dodds dated March 17 2006, May 30 

6 2006, and November 22 2006. 

7 3. Based on the facts as stated in the above Declarations, I conclude that the 

8 economic substance ofthe Ocean Shores storm-water charge is a tax on real property in the 

9 city. 

10 A. The purpose of the storm-water charge is to raise revenue to finance the provision 

11 of a public or community service. Public goods provide collective benefits rather than 

12 individual benefits and arefunded by taxes. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

4. r concur fully with the Declaration of Professor Halvorsen dated April 4, 2006, 

that the drainage facilities described in the declarations provide services that are 

predominantly, if not wholly, I for the benefit ofthe community in general, rather than the 

individual benefit of the lot owners who pay the storm-water charge. In economic terms, the 

( My only qualifications to "wholly" are that part of the function of the weir at the end of the Grand 
Canal is to maintain the water table at a high enough level to protect the City's potable drinking water 
supply from salt water intrusion and to stabilize the shorelines of the lakes and canals. The weir does 
so by damming the outflow of water from the lakes and canals and maintaining it at a relatively fixed 
elevation. To the extent that the negative impacts of this drainage restriction is part of the cost of 
providing potable water (a commodity that is sold by the City's Waterworks for the individual benefit 
of water customers), the cost of mitigating those impacts could appropriately be factored into the user 
fee paid by water customers .. Similarly, to the extent that the weir provides a "special benefif' to 
waterfront lot owners, it may be that some portion of its cost could be apportioned as a benefit 
assessment to the water front lots. However, maintaining the water level of the lakes and canals for 
the recreational, environmental and aesthetic benefits available to the public in general provides a 
community or public benefit in the economic sense. 

. DECLARATION OF NEIL BRUCE - 2 WILLIAM C. SEVERSON PLLC 

1001 FOURTH A VENUE, SUITE 4400 
SEATILE. WA 98154-1192 
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services provided are non-rival and non-excludable, which are the classic attributes of"pubJic 

2 goods." In simple tenns, the benefits of a public good are collective, not individual. Because 

3 public goods provide collective benefits and it is not practical to deny the benefits to any 

4 individual, financing them by a price mechanism is not possible. Rather, such services must 

5 be financed by compulsory taxation. 

6 5. In this regard, based on John Gow's description of the functioning of the 

7 stonn-water system, the services provided by those facilities provide a collective benefit, and 

8 are no different than other public goods, such as the Seattle seawall, flood control projects, the 

9 levees in the City of New Orleans, or public streets or street lights in any city. Although Dr. 

10 Gow attempts to frame the benefits of the system as individual benefits accruing to lot 

11 owners, they in fact are not. 

12 6. Dr. Gow contradicts any possible assertion that the benefits of the system are 

13 individual when he states "Without the Storm water System, I believe the City could not 

14 function, or even exist, as it is currently built. Rather, it would be uninhabitable." (Gow 

15 5120/06 para. 29) I can think of no more dramatic example of a statement of a collective 

16 benefit. Similarly, the downtown waterfront of the City of Seattle could not exist without the 

17 sea wall, nor the City of New Orleans without the levees retaining the Mississippi river. That 

18 is why the Seattle sea wall, the levees of New Orleans, and the City of Ocean Shores storm-

19 water system are public goods and compulsory charges levied for construction and 

20 maintenance of such facilities are taxes used to pay for these collective public benefits. 

21 B. The Storm-water charge is not a public utility fee. 

22 7. In the broadest sense, a tax is any compulsory charge levied for the support of 

23 the purposes of government. However, not all revenues raised by government are taxes. 
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1 Governments also provide goods and services that are paid for by voluntary payments from 

2 those who choose to purchase the goods or services. Municipally-owned public utilities 

3 provide a clear example where government provides a good or service for the individual 

4 benefit of the utility customer, rather than the collective benefit of the community. Public 

5 utility services are commonly provided either by government-owned enterprises or by 

6 government- regulated enterprises because the utility service typically can be provided by 

7 only one seller, giving rise to natural monopoly, which necessitates either public ownership or 

8 a regulated private finn. Fees charged by public utilities, however, are based the individual 

9 benefits received by the utility customers who request service. As such, they are not 

10 considered taxes, any more than is tuition at state' universities. 

11 8. The Ocean Shores stonn-water charge is not a public utility fee because the 

12 City does not provide an individual benefit or service to those customers who choose to 

13 receive service. Rather, it is a mandatory charge that all lot owners must pay that is used to 

14 finance the maintenance of facilities that provide a collective benefit to the community. 

15 C. The Storm-water charge is not a regulatory imposition or Pigovian tax. 

16 9. Another type of charge made by government is one imposed on those activities 

17 of persons or finns which impose burdens on other members of the community or the 

18 community as a whole. In these circumstances, governments may levy compulsory charges to 

19 regulate and/or mitigate the negative impacts ofthe activities.2 Whether one calls such a 

20 compulsory charge a "tax" or "regulatory fee" is <mly a matter of nomenclature. not 

21 substance. The important distinction is that, by whatever name, these charges are not imposed 

22 

23 
2 In economic tenns, these burdens are referred to as "negative externalities." 
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for the purpose of raising revenue to finance public goods nor to fund the costs of 

2 government, but for the purpose of regulating private activity. 

3 10. Dr. Gow asserts that the storm-water charge is a regulatory fee that is imposed 

4 based on the amount of "burden" that each Jot imposes on the City's stonn-water system 

5 because the stonn-water system is burdened in proportion to the amount of rain falling on the 

6 lots. But the simple geometric truism that rain falls in proportion to lot size does not convert 

7 the storm-water charge into a regulatory fee. 

8 II. Regulatory fees or Pigovian taxes are imposed to regulate and/or mitigate the 

9 negative impacts of human activities that create burdens on others or on society in general. A 

10 mandatory charge on property that is measured by an unalterable natural characteristic of the 

11 property is a tax on the property, not a regulatory fee or Pigovian tax. Based on its economic 

12 substance, the Ocean Shores storm-water charge is emphatically NOT a regulatory fee or 

13 Pigovian tax. It does not regulate any private activity. This so-called storm-water charge 

14 does not depend on actions taken by lots owners that change the degree to which rainwater 

15 infiltrates their property, nor on any other action that might disrupt the natural drainage of 

16 rainwater. The storm-water charge applies equally to developed and undeveloped properties 

17 alike. 

18 D. Conclusion 

19 12. The conclusion ofthisdec1aration is that compulsory charges against land 

20 areas for the purpose of raising revenue to supply and maintain public goods that provide 

21 community benefits are property taxes. In public finance and economics, a tax based on the 

22 ownership of property is deemed a property tax. Because the so-called "storm-water charge" 

23 
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III 001/001 
04/28/2010 11:18 IFAX rwfax@riddellwilliams,com 
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7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

levied by the City of Ocean Shores is used 10 fund community public goods and services and 

is based on the ownership of property, it is in economic substance a property tax. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct 

DATED this;(B day of Apc:t' ( ,2010. 

N.itslrooo%1~~ 

DECLARATION OF NEIL BRUCE-6 WILLIAM C. SEVERSON PLJ.lC ' 

1001 FOURTH AVENUE, SUITE-MOO 
SEATTLB, WA 98154-1192 

(206) 838-4 191 
(206) :3 89-1708 PAX 



Appendix 8 

Excerpts from BARS Manual 



EXPENDITURElUSE ACCOUNTS 
Account Definitions 

Banks et at v. City of Ocean Shores 
Supreme Ct. # 85438-6 

Appendix 8 

(540) TRANSPORTATION (Summary Account) 

This is a major class of services provided by the local government for the safe and adequate flow of 
vehicles and pedestrians. 

(541) ROAD AND STREET PRESERVATION (Summary Account) 

541.10 

541.30 

541.40 

541.50 

541.60 

541.90 

(542) 

542.10 

EFFDATE 
1-1-10 

For purposes of accounting and reporting under BARS, the costs of performing those specialized 
maintenance activities that serve to extend the originally estimated life of each type of roadway, 
roadway structure, and facility but do not increase its traffic flow capacity or efficiency. This 
account should not include maintenance or construction. 

541.61 
541.62 
541.63 

ENGINEERING. The costs of engineering associated directly with a preservation 
project. 

ROADWAY. The costs of preserving the roadway prism. 

DRAINAGE. The costs of preserving drainage systems from the point of interception 
within the right-of-way to the point of outfall. 

STRUCTURES. The costs of preservation activities on bridges (structures 20 feet and 
over), tunnels, sea walls, irrigation canal crossings, livestock crossings, and other 
structures, including the operation of air pollution control devices in tunnels and traffic 
control during preservation activities. 

TRAFFIC AND PEDESTRIAN SERVICES. The costs of preservation of roadway 
facilities and services. NOTE: For traffic policing expenditures use account 521.70. 

SIDEWALKS 
SPECIAL PURPOSE PATHS. For details see Part 3, Chapter 10, Interpretation 9. 
PARKING FACILITIES. The costs of preservation activities related to parking 
facilities. 

PRESERVATION ADMINISTRATION AND OVERHEAD. Supervisory 
operations. Also includes general services that can be directly associated with the 
preservation functions of the department. 

ROAD AND STREET MAINTENANCE (Summary Account) 

For purposes of accounting and reporting under BARS, the costs of performing those activities 
that ensure that the right-of-way and each type of roadway, roadway structure and facilities 
remain, as nearly as practical, in its original, as-constructed condition or its subsequently 
improVed condition, and the operation of roadway facilities and services to provide satisfactory 
and safe motor vehicle transportation. This account should not include preservation or 
construction. 

ENGINEERING. The costs of engineering associated directly with a maintenance project. 

SUPERSEDES 
1-1-05 

CASH BASIS BARS MANUAL: VOL PT CH PAGE 
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542.30 

542.40 

542.50 

542.60 

542.70 

542.80 

542.90 

542.61 
542.62 
542.63 

542.64 

542.65 

542.66 

542.67 

EXPENDlTURElUSE ACCOUNTS 
Account Definitions 

ROADWAY. The costs of maintaining the roadway prism. 

Banks et al. v. City of Ocean Shores 
Supreme Ct. # 85438-6 

Appendix 8 

DRAINAGE. The costs of maintenance and repair of drainage systems from the point of 
interception within the right-of-way to the point of outfall. 

STRUCTURES. The costs of maintenance on bridges (structures 20 feet and over), tunnels, 
sea walls, irrigation canal crossings and livestock crossings and other structures, including the 
operation of air pollution control devices in tunnels and traffic control during maintenance 
operations. 

TRAFFIC AND PEDESTRIAN SERVICES. The costs of operation and maintenance of 
roadway facility and services. Note: For traffic policing expenditures use account 521.70. 

SIDEWALKS 
SPECIAL PURPOSE PAmS. For details see Part 3, Chapter 10, Interpretation 9. 
STREET LIGHTING. The costs of operating, painting, replacing and repairing of 
road/street lighting systems. Does not include the lighting of parks or other ornamental 
lighting. 
TRAFFIC CONTROL DEVICES. The costs of painting, repairing and replacing 
guardrails, signs, pavement markings and pavement stripes; operating, painting, replacing 
and repairing traffic signals and control systems; supervising, operating, maintaining and 
repairing weighing stations; and maintaining, repairing and replacing right-of-way fences 
when the damages result from public use of the roadway, or when maintenance is the 
responsibility of the department by agreement. 
PARKING FACILITIES. The costs of operating, maintaining and repairing parking 
facilities and parking meters. 
SNOW AND ICE CONTROL. The costs of all operations to reduce traffic hazards 
resulting from snow and ice. 
STREET CLEANING. The costs of cleaning the road/street surface by flushing, 
washing or sweeping by machine or by hand, and the collection and disposal of 
sweepings, leaves, rocks and storm debris, except that associated with snow and ice 
control. 

ROADSIDE. The costs of maintaining that portion of the right-of-way beyond the outside 
edge of the shoulder or the outside edge of the curb when no shoulder exists, including 
medians. Also include temporary signs and traffic control during maintenance operations. 

ANCILLARY OPERATIONS. The costs of maintenance and operations that are not 
normally associated with the street or road department function but are performed by street or 
road departments in some localities because of unique geographical or organizational 
situations. 

MAINTENANCE ADMINISTRATION AND OVERHEAD. Supervisory operations. 
Also includes general services that can be directly associated with the maintenance function 
of the department. 

EFFDATE 
1-1-10 

SUPERSEDES 
1-1-05 

CASH BASIS BARS MANUAL: VOL PT CH PAGE 
1 4 28 



OFFICE RECEPTIONIST, CLERK 

From: 
Sent: 
To: 

OFFICE RECEPTIONIST, CLERK 
Friday, April 22, 2011 3:53 PM 
'Severson, Bill' 

• 
Cc: Mark S. Filipini (mark.filipini@klgates.com); Hurley, Daniel; Kelly, Tom 
Subject: RE: Banks et al. v. City of Ocean Shores, Supreme Court No. 85438-6; Appellants Brief 

Received 4/22/11 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is bye-mail attachment, it is not necessary to mail to the court the 
original of the document. 
From: Severson, Bill [mallto:bill@seversonlaw,com] 
Sent: Friday, April 22, 2011 3:50 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: Mark S. Filipini (markJilipini@klgates.com); Hurley, Daniel; Kelly, Tom 
Subject: Banks et al. v. City of Ocean Shores, Supreme Court No. 85438-6; Appellants Brief 

Banks et al. v. City of Ocean Shores, Supreme Court No. 85438-6 

Attached for filing is Appellants Brief Appellants Brief. 

The appendix to the brief is more than 25 pages and is being mailed separately. 

William C. Severson PLLC 
Attorney at Law WSBA # 5816 

1001 Fourth Avenue Suite 4400 
Seattle, WA 98154-1192 

P: (206) 838-4191 
F: (206) 389-1708 
bill@seversonlaw.com 

1 


