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A. REPLY ARGUMENT

EVIDENCE THAT MR, JACOB USED AN INHALER

WAS RELEVANT TO THE ACCURACY OF HIS

BLOOIVETHANOL READING BASED ON THE

EXISTING TESTIMONY AND NO FURTHER

EVIDENCE OR OFFER OF PROOF WAS

NECESSARY.

Mr. Jacob’s blood was drawn at the Mason General Hospital,
and Depaty Dugan submitted the sample for toxicology testing.
12/1/1IRP at 57-68. Justin Kooy, the Washington State Pairol Crime
Laboratory toxicologist who analyzed Mr. Jacob’s blood and produced
a report submitted as Exhibit 9, stated that his blood ethanol
concentration was 0.10 grams per hundred milliliters, 12/1/1IRP at
133-36; Exhibit 8. This reading was plainly critical to Mr. Jacob’s
conviction.

{n appeal, Mr, Jacob has argued that his right to present a
defense was violated when the irial cowrt excluded evidence that the
defendant had nsed an inhaler earlier on the day of the blood/alcohol
testing. At trial, the toxicologist’s testimeny provided foundation for

this evidence, when he stated the basic faet that the testing he

conducied measured central nervous depressants, which included both

alcohol and inhalants.



The Respondent contends that this proftered inhalant-use
evidence was not relevant 1o the blood/aleohol reading, absent some
further offer of proof. But no further offer of proof was required.
Regarding neurological observation testing for alcohol intoxication, he
stated that his laboratory’s processes tested for “central nervous system
depressants such as alcohol or inhalants or PCP being in the person’s
system.” 12//1IRP at 126, The Respondent fails to acknowledge that
the toxicologist specifically testified that the testing which was done on
Mr. Jacobs blood tests for the presence of central nervous system
depressants, which includes both alcohol and inhalants in the blood,

The toxicologist, Justin Knoy, testified that, in the way
described, a person’s blood alcohol reading can be affected by the
presence of medications in the person’s blood,  12/2/11RP at 213-14.
“skew™ or “aftect the accuracy™ of the blood test that was performed.

As an analogy, if a person were being prosecuted for driving
with sugar in their blood, and a toxicologist testifies that he conducts a
blood test for sweeteners generally, which provides a single number

percentage which single number reflects both the presence of sugar and

fud



the presence of “artificial sweetener,” It would be divectly relovant that
the defendant had recently consumed artificial sweeteners.

The blood test in question in the present case specifically tests
for the presence of central nervous system depressants. Both alechol
and inhalants fall within this category, according to the roxicologist’s
testimony, Mr. Jacob merely sought to show that he bad indeed used a
legal inhalant. Thus the .1{} reading obiained by the toxicofogist would,
in total, reflect not only the presence of aleohol but also the presence of
another central nervous system depressant — an inhalant. The jury
should have been presented with evidence which showed that the
reading of .10 may not have been the result entirely of alcohol — but
may well have had a component reflecting the use of a legal inhalant.
This evidence was relevant inv a most fundamental sense. ER 401, Its
exclusion violated Mr. Jacob’s right to presemt a defense. 11K, Const.
amends. 6, 14, Washington Constitution, Article {, Section 22:

Chambers v. Mississippi, 410 1.5, 284, 294, 35 LEd. 2d 297,93 8. (L.

1038 (1973); State v. Austin, 59 Wn, App. 186, 194, 796 P.2d 746

(1990).

fad



C. CONCLUSION

Based on the foregoing and on his Opening Brief, Mr. Jacob
asks that s judgment of guilty should be reversed because the trial
court’s relevance ruling excluding the evidence of inhalant use violated

his right to present a defense.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
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STATE OF WASHINGTON,
Respondent,

NGO, 42914~4-11

v,
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[, MARIA ARRANZA RILEY, STATE THAT ON THE 13™ DAY OF SEPTEMBER, 2012, 1 CAUSED
THE ORIGINAL REPLY BRIEF OF APPELLANT TO BE FILED IN THE COURT OF APPEALS
~ RIVISION ONE AND A TRUE COPY OF THE SAME TO BE SERVED ON THE FOLLOWING IN
THE MANNER INDICATED BELOW:

(X1 TIMOTHY HIGGS, DPA () U.S. MAIL
MASQON COUNTY PROSECUTOR’S OFFICE { }  HAND DELIVERY
PO BOX 639 (X)  E-MAIL VIA COA
SHELTON, WA 98584-01639 PORTAL TO:

timh@co. mason.wa.us

SIGNED IN SEATTLE, WASHINGTON THIS 13™ DAY OF SEPTEMBER, 2012.
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701 Metbourng Tower

1541 Third avenue

Seattle, WA §3101

206 5872711
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