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I. IDENTITY OF APPELLANT AND INTRODUCTION

This case concerns the rates, terms and conditions under which
telecommunications providers may attach their facilities to utility poles
owned by public utility districts. Utility poles are widespread in the
electric and telecommunications infrastructure. This controversy over
pole attachments was presented to the Superior Court for Pacific County,
which manifestly erred in its determinations. This appeal was therefore
filed by Appellant CenturyTel of Washington, Inc. (now known as
CenturyLink of Washington, Inc., and hereinafter, “CenturyLink™).

Just and reasonable rates, terms and conditions for the deployment
of communications infrastructure throughout the state are critical to the
ability of Washington residents to readily communicate with one another
and the world, implicating everything from the prosaic local telephone
call to the most sophisticated broadband and Internet uses. The Superior
Court’s decision ratifies unjust and unreasonable rates, terms and
conditions, and will not promote the development of competition in these
telecommunications and information services, contrary to the direction of
the Legislature. Plaintiff-respondent Public Utility District No. 2 of
Pacific County (the “District”) urges an untenable construction of new
legislation: among other errors, the District’s interpretation of RCW

54.04.045 requires giving different meanings to identical terms in
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adjacent subsections of RCW 54.04.045; inserting terms into RCW
54.04.045 that are not present; ignoring the undisputed interpretation and
application of a previous statute that was imported virtually unchanged
into RCW 54.04.045; ignoring undisputed portions of the legislative
history; and relies on factual findings that are without support in the record.

II. ASSIGNMENTS OF ERROR

1. The trial court’s interpretation of RCW 54.04.045 is error.

& The trial court erred in concluding that the unilaterally
promulgated “Pole Attachment License Agreement” demanded by the
District complies with RCW 54.04.045.

3. The trial court erred in entering Findings of Fact,
Conclusions of Law and Judgment adverse to CenturyLink.

4, The trial court erred in Findings of Fact Nos. 5, 6, 7, 14,
15, 25, 26, 29, 30, 31, 32, 33, 34, 35, 37, 38, 39, 40, 41, 47, 48 and 49.

3. The trial court erred in awarding the District its costs and
attorneys’ fees at trial as well as additional attorneys’ fees and costs
incurred in opposing Defendants’ Joint Motion to Vacate the Judgment.

III. ISSUES PRESENTED

L. Did the trial court correctly interpret RCW 54.04.045?
2. Did the unilaterally prepared pole attachment agreement,

which the District presented to CenturyLink on a “take it or leave it”
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basis, comply with RCW 54.04.045?

IV. STATEMENT OF THE CASE
A. Factual Background
1. Overview of Utility Poles

Utility poles are typically owned by an electric utility or a
telephone company. The owner rents space on its poles to third party
attachers. A discussion of utility poles and attachments relies on
commonly utilized terms. Those terms can most readily be understood
by examining an illustrative example of a pole designed for joint use.
Please see Appendix A.'

Analytically, the total height of a pole includes different areas. A
portion must be buried below ground level to provide stability; this is the
“Support Space.” From the ground level up, space is required to be kept
free of all attachments extending away from the pole, so as to avoid
harming traffic and passersby. Thus, from ground level to the lowest
permitted attachment is the “Clearance Space.” The lowest one foot
above the Clearance Space is reserved for communications attachers,
including telecommunications companies such as CenturyLink, and

cable TV companies such as co-defendants Comcast and Charter.> The

' CP at 1067; ¢f. Ex. 192.
* Comcast of Washington IV. Inc. (“Comcast™) and Falcon Community
Ventures I, L.P. d/b/a Charter Communications (“Charter’).
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top portion of the pole is reserved for the electric utility, the “Electric
Space.” Because many of the electrical attachments are uninsulated and
thus dangerous, there is a buffer between the area permitted to
communications companies and the Electric Space. This buffer zone is
the “separation space” or, as hereinafter, the “Safety Space.”

In Appendix A’s illustration, a street light is attached to the pole
in both the Electric Space and the Safety Space. This is intentional. All
parties acknowledge that the Safety Space may be used by the electric
utility for revenue-generating attachments, such as street lights.

For purposes of computing rates charged to entities attaching to
poles owned by other entities, the areas on a utility pole described above
are sometimes grouped. Clearance space and support space, because they
can hold no attachments, are referred to as “Unusable Space.” The
communications space and above, which can all include attachments of
the electric utility or communications attachers, is “Usable Space.”

2. Overview of Attachment Regulation

Utility poles offer many advantages for the delivery of electricity
and telecommunications services. They are cost-efficient and, when
properly designed, can last for many decades. RP at 415, 443. Utility
poles do present disadvantages. As large, immovable objects near the

right-of-way utilized by pedestrians and traffic, an excessive number of
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poles would present a hazard to the public. Please see Pacific County
Road Standards, Appendix B, § 10. Moreover, an excessive number of
utility poles would present an aesthetic concern, as well as engender
increased construction-related disruption. /d. Thus, it is unsurprising
that it is expressly the public policy of Washington “to encourage the
joint use of utility poles.” Ex. 81 (ESSHB 2533, codified at RCW
54.04.045 (hereinafter, the “Statute™)) § 1 (emphasis added).

Similarly, the public has long recognized that the preference for
joint use places the party owning the poles in a disproportionately strong
bargaining position over entities that might seek to attach to such poles.
In 1978, Congress regulated pole attachment rates for investor-owned
utilities. Pub. L. No. 95-234, 92 Stat. 33. Shortly thereafter, in 1979
Laws Ch. 33, the Washington Legislature authorized the Washington
Utilities and Transportation Commission to hear complaints for such
investor-owned utilities, thereby bringing Washington outside the direct
control of the Federal Communications Commission (“FCC”), which
regulates rates under the Cable Act. FCC v. Fla. Power Corp., 480 U.S.
245,107 S.Ct. 1107, 94 L.Ed.2d 282 (1987). In a similar fashion, the
Washington Legislature recognized that utility poles were also controlled
by public power providers. In 1996, the Legislature enacted legislation

applicable to all public power providers, requiring that the rates charged
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for entities attaching to the locally owned utility’s poles be fair, just,
sufficient and nondiscriminatory. 1996 Laws Ch. 32.

Tellingly, the Legislature’s 1996 enactment was insufficiently
specific for one category for public power providers: public utility
districts. In 2008, the Legislature enacted the Statute, applicable only to
public utility districts (“PUDs”); it mandated that PUDs charge attachers
rates that are just, reasonable, nondiscriminatory and sufficient. The
Statute went beyond previous legislation, however, by enacting a specific
formula for the computation of just rates.

The Legislature did not act in a vacuum. After Congress’s
passage of the Cable Act, the FCC developed the “Cable Rate.” The
Cable Rate is actually a formula, designed to allow the pole owner to
easily compute a rate by inputting data from established accounting
records. 47 C.F.R. § 1.1404(g)(2). In 1996, Congress passed the
Telecommunications Act, which changed many aspects of
telecommunications regulation, including the establishment of a new
formula for pole attachments by telecommunications entities. 47 U.S.C.

§ 224(e)(2). Inresponse, the FCC devised a new formula, the so-called

* The FCC has revised the relevant regulations. See In re Implementation of
Section 224 of the Act, WC Docket No. 07-245, GN Docket No. 09-51, FCC 11-
50 (Apr. 7, 2011) (Report and Order and Order on Reconsideration). All
references are to the Code of Federal Regulations in effect at the time of the
Statute’s enactment, in 2008.

72608353.5 0035583- 00002 6



“Telecom Rate.” See 47 C.F.R. § 1.1409(e)(2). The FCC’s rates were
not without their critics, including the American Public Power
Association (“APPA”™), a trade group representing public power providers
such as the District. The APPA thus fashioned its own proposed rate, the
“APPA Rate.” The Legislature acknowledged this heritage in enacting
the Statute. In the Senate Bill Report, the Legislature noted that it
borrowed from formulas developed by the FCC, the Washington Utilities
and Transportation Commission (“WUTC”) and the APPA. Ex. 81, p. 2.
Moreover, at the time the Legislature enacted the Statute, it was aware of
the FCC’s then-pending review of pole attachment rates.* The
Legislature thus included subsection 4 of the Statute, which, as the Senate
Bill Report said, “allows for future rate-setting methodologies as set by
rule by the FCC.” Id.

At trial, the parties offered differing interpretations of the
Statute’s rate terms, but all proffered interpretations used the three
formulae identified above: the Cable Rate, the Telecom Rate or the
APPA Rate, or minor variations of each. All the formulae have many

elements in common.

¢ In re Implementation of Section 224 of the Act; Amendment of the
Commission’s Rules and Policies Governing Pole Attachments, WC Docket No.
07-245, FCC 07-187 (Nov. 20, 2007) (Notice of Proposed Rulemaking) (the
“Pole Attachment Notice™).
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First and most critically, all three formulae are cost based.” 47
C.F.R. § 1.1404(g)(2); Ex. 936, p. 15. Thus, rates are based on the pole
owner’s actual costs, as opposed to so-called “value-based fees” that
reflect the alternative investment the attacher would have to incur to
create its own pole infrastructure. Cf. Ex. 6, p. 9. Second, all three
formulae base their costs on established accounting records all pole
owners maintain for their business for other regulatory or financial
purposes. E.g., Ex. 936, p. 17 (APPA Rate based its “Average Cost of
Bare Pole” on FERC account 364). Third, all three formulae base their
rate on an analysis that is simple once the inputs are computed.

Specifically, all three formulae derive an average cost of the poles
used by the pole owner, without regard for extraneous additional assets.
This is commonly referred to as the “Bare Pole Costs.” 47 C.F.R.
§ 1.1404(g)(1)(i)-(vi); Ex. 936, p. 17. Then, the formulae derive an
allocation of the pole owner’s overall operating costs that can be properly
associated with maintenance and administration of the owner’s poles.
This is commonly referred to as the “Carrying Charge.” 47 C.F.R.
§ 1.1404(g)(1)(ix); Ex. 936, p. 17. Lastly, the formulae all attempt to
derive a specific amount of the pole that should be allocated to the

attacher. This is commonly referred to as the “Space Factor.” 47 C.F.R.

* Albeit using different definitions of “costs.” See p. 30, infra.
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§ 1.1409(e)(1), (e)(2); Ex. 936, p. 17. The result when all these figures
are multiplied is the annual attachment rate.

3. Developments in Pacific County

Pacific County is a large, largely rural area in southwest
Washington. RP at 87-88. Electric service throughout all of Pacific
County is offered only by the District. RP at 86-87. The District also
provides telecommunications services on a “wholesale” basis throughout
the county. RP at 88-89. CenturyLink provides telephone service
throughout Pacific County, RP at 905-906, pursuant to tariffs approved
by the WUTC. RP at 945-947, 1013-1014. Among CenturyLink’s
customers is the District itself. RP at 213. In addition to the services it
offers to end-user customers, CenturyLink also provides wholesale
telecommunications services to other entities, in competition with the
District. RP at 292-293, 867, 1659.°

CenturyLink (and its predecessors) and the District had occupied
one another’s poles throughout Pacific County under contractual
arrangements going back decades. Exs. 3, 4. In 2005, CenturyLink
uncovered a billing error by the District. RP at 906-907. The matter was
eventually resolved on terms suggested by CenturyLink. Ex. 957; RP at

834-835, 922. Shortly thereafter, the District concluded that it needed to

® This undisputed fact renders the trial court’s Findings of Fact Nos. 5, 6, 47 and
49 plainly and erroneously incomplete.
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revise the pole attachment agreements that it had with all attachers. RP at
897; Ex. 34. The District concluded that it wanted to have a single
uniform agreement with all attachers, regardless of the nature of the
services offered. Id. The District started with a template agreement
issued by the APPA as the base document for its form agreement, and
modified’ it. RP at 109, 252.

The District sent notice to CenturyLink that it wished to terminate
the pole attachment agreements between the parties. Ex. 26.
CenturyLink agreed to a common termination for both of its attachment
agreements, even though under the terms of the agreement for the
southern part of Pacific County, it was entitled to apply the old agreement
for an additional three years. RP at 912; Ex. 943. The District conducted
no negotiations with attachers over the terms of its newly proposed
attachment agreement, but accepted “comments.” RP at 319-332, 847-
849, 891. Indeed, it was undisputed that in the brief telephone
conferences District personnel had with CenturyLink’s negotiators, the
parties did not even address many areas of the agreement about which
CenturyLink had concerns. RP at 847-851, 858, 922; Ex. 944.

Simultaneously with this process, the District used an outside

" Specific problematic terms and conditions in the District’s proposed agreement
will be addressed in Section V(E), below.
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consultant, EES Consulting, Inc. (“EES”), to unilaterally develop rates
the District would charge attachers. While the District provided the
requisite formal public notice of its Commissioners’ consideration of the
new rates, the District acknowledged that it did not inform CenturyLink
or any of the other attachers of that consideration — even though the
parties communicated about the proposed attachment agreements just
days prior to the Commissioners’ consideration. RP at 852.

4. PUDs’ Rates

The District’s proposed rates were devised by the District’s staff
itself, based on a report prepared by EES. District staff proposed a rate
that, after a transition year, would rise to $19.70, effective in 2008.

Ex. 16. District staff recognized that the ultimate proposed rate was
higher than the Telecom Rate, and more than 150% higher than the
average charged by other PUDs.* Id. at PUD 000035.

B. Procedural Background

CenturyLink concluded that many of the terms insisted on by the
District were unlawful, and the rates proposed by the District were far in
excess of those authorized by established rate-making models, and
exceeded the fair, just and nondiscriminatory requirement of

RCW 54.04.045. Moreover, with no opportunity to negotiate the terms

® Staff proposed an ultimate rate of $19.70; staff acknowledged that the average
rate charged by a group of PUDs selected by staff was $12.83.
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and conditions of the agreement, CenturyLink refused to sign the
agreement the District demanded. RP at 1045. CenturyLink also refused
the District’s demand to vacate all poles, given the immediate harm that
would be caused to the public telephone network. RP at 1616-1617.
Rather than actually negotiate pole attachment agreements, the
District responded by initiating this litigation. Initially, the District
started separate lawsuits against the three defendants. By consent of the
parties, the cases were consolidated. CP at 1-10, 42-47, 81-90, 120-129.
The trial consumed seven days. The trial court admitted 238
exhibits. The parties presented evidence on the proper interpretation of
the Statute, and the facts about how various contractual provisions would
be implemented. The trial court made no immediate decision but took
the matter under advisement. On March 15, 2011 — more than five
months after trial ended — the trial court issued its Memorandum
Decision. CP at 1324-1327. In that Memorandum Decision, the trial
court concluded that the District’s actions were subject to an arbitrary and
capricious standard of review, that subsection (3)(a) of the Statute is the
Telecom Rate, that subsection (3)(b) of the Statute is the APPA Rate and
that the other terms and conditions in the District’s attachment agreement
were supported by “credible” reasons (without delineating what those

reasons were). The Memorandum Decision was not a final ruling. It
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invited the submission of Findings of Fact, as well as a request by the
District for attorneys’ fees.

After substantial briefing, the parties presented proposed Findings
of Fact and Conclusions of Law in oral argument on September 16, 2011.
That argument was no mere formality. Defendants presented extensive
explanation that some of the findings proposed by the District were not
supported by substantial, or in some cases, any evidence. Defendants
also argued that some of the proposed Conclusions of Law were contrary
to the law. The parties also disputed the amount of attorneys’ fees sought
by the District. Again, the trial court took the matter under advisement.

On December 12, 2011,’ the trial court entered its final Findings
of Fact and Conclusions of Law and an award of attorneys’ fees included
in the final Judgment. Notwithstanding the extensive argumentation on
these issues, the trial court adopted the findings, conclusions and
requested attorneys’ fees proposed by the District

In March 2012, the District sought an additional award of

attorneys’ fees for having opposed CenturyLink’s and co-defendants’

? CenturyLink will not present facts or argument surrounding the timing of this
appeal, permitted by a unanimous panel of this Court. Order, February 27,
2012. The District sought discretionary review of that ruling permitting this
appeal. Again, a unanimous panel of the Supreme Court rejected the District’s
petition, permitting this appeal to go forward. Supreme Court Docket No.
87126-4, June 5, 2012. Respectfully, no further argument should be permitted
on this issue at this juncture in these proceedings.
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attempt to vacate the earlier judgment, for purposes of permitting an
appeal. The trial court granted the District’s motion, again awarding all
amounts sought by the District, with only one modification. '’
CenturyLink (and co-defendants) appealed that ruling. That appeal was

consolidated with the earlier appeal, and all issues are presented here."'

V. ARGUMENT
A. Standard of Review

The trial court held that the District’s actions were subject to an
arbitrary and capricious standard of review. This was plain error.

1. As to a Court’s Interpretations of Statute

An agency’s interpretation and application of a statute are subject
to de novo review. City of Redmond v. Cent. Puget Sound Growth Mgmt.
Hearings Bd., 136 Wn.2d 38, 959 P.2d 1091 (1998). To this end, an
appellate court is in no way bound by the agency’s interpretation.
Moreover, when reviewing a pure question of law, a court does not defer
to the agency at all. Hunter v. Univ. of Wash., 101 Wn. App. 283, 2 P.3d

1022 (2000). Additionally, an agency’s application of the law to a

' The court struck two affidavits the District had improperly obtained, and thus
denied the attorneys’ fees associated with obtaining those improper affidavits.
CP at 2832.

"' On October 11, 2012, the parties jointly presented a motion seeking several
corrections to the transcript. That motion was granted by the trial court on
October 19, 2012, and revised transcript pages have been transmitted for filing
on November 13, 2012,
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specific set of facts is subject to de novo review. Port of Seattle v.
Pollution Control Hearings Bd., 151 Wn.2d 568, 90 P.3d 659 (2004).
Thus, when reviewing an agency’s application of a statute, or compliance
therewith, this Court reviews those actions de novo.

2. The Districts’ Interpretation of a Statute Is Not
Subject to Arbitrary and Capricious Review

The District’s argument ignores cases where an agency’s actions
are not regulated by a specific standard, and instead improperly relies on
rate-setting cases not governed by a specific statute. For instance, in
Teter v. Clark County, 104 Wn.2d 227, 704 P.2d 1171 (1985), no statute
provided specific standards with which the rates had to comply, and the
Supreme Court expressly relied upon the county’s general police power,
104 Wn.2d at 233-34, a power the District lacks. The District’s reliance
on Snohomish County PUD No. 1 v. Broadview Television Co., 91 Wn.2d
3, 586 P.2d 851 (1978), is equally misplaced. That case involved a
PUD’s general rate-making authority under RCW 54.16.040, which by its
terms applies no limitation at all on a PUD’s “exclusive authority” to set
rates. Snohomish County PUD is inapposite as it preceded the
Legislature’s 1996 and 2008 specific limitations on the PUDs’ authority
regarding pole attachment rates. In contrast, RCW 54.04.045(2) provides

that the District’s rates must be “just, reasonable, nondiscriminatory, and
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sufficient.” The District’s rate setting is thus constrained, unlike the
authorities on which it relies. The District’s claim thus negates the
proper role of the courts: “it is ultimately for the court to determine the
purpose and meaning of statutes.” Overton v. Wash. State Econ.
Assistance Auth., 96 Wn.2d 552, 555, 637 P.2d 652 (1981). This Court’s
interpretation of the Statute is plainly a de novo review.

3. The Court’s Factual Findings

This Court must ascertain whether the trial court’s Findings of
Fact are supported by substantial evidence. Thorndike v. Hesperian
Orchards, Inc., 54 Wn.2d 570, 575, 343 P.2d 183 (1959). Substantial
evidence exists if the record contains evidence of sufficient quantity to
persuade a fair-minded, rational person of the truth of the declared
premise. Bering v. SHARE, 106 Wn.2d 212, 721 P.2d 918 (1986). When
a trial court’s factual findings are not supported by substantial evidence,
reversal is required. Patterson v. Kennewick Pub. Hosp. Dist. No. 1, 57
Wn. App. 739, 747, 790 P.2d 195 (1990).

A trial court’s factual findings are not supported by substantial
evidence when there is no evidence in the record to support the finding.
Id. Additionally, a trial court’s factual findings are not supported by
substantial evidence when the findings require an inference or

speculation. See Nejin v. City of Seattle, 40 Wn. App. 414, 698 P.2d 615
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(1985); Lamphiear v. Skagit Corp., 6 Wn. App. 350, 357, 493 P.2d 1018
(1972) (““When the circumstances lend equal support to inconsistent
conclusions or are equally consistent with contradictory hypotheses, the
evidence will not be held sufficient to establish the asserted fact.’”
(citation omitted)). In short, no factual finding can be supported by

substantial evidence when it requires speculation or inference."

B. CenturyLink (and Co-Defendants) Offer the Only Reasonable
Interpretation of RCW 54.04.045(3)

1. Subsection (3)(a) Is the FCC Cable Rate
a. Plain Language

Under Washington law, when a state law is based on a federal
statute, the state law “carries the same construction as the federal law and
the same interpretation as federal case law.” State v. Bobic, 140 Wn.2d
250, 264, 996 P.2d 610 (2000); see also State v. Carroll, 81 Wn.2d 95,
109, 500 P.2d 115 (1972) (“It is the rule that a statute adopted from
another jurisdiction will carry the construction placed upon such statute
by the other jurisdiction.”). Accordingly, any Washington statute

modeled after a federal statute must be interpreted similarly.

2 In this regard, the trial court’s Findings of Fact Nos. 30 and 31 wholly fail.
The conclusion that there are “credible reasons” for a contract provision simply
provides no guidance as to whether that term is “just and reasonable.” See
Section V(E).
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Here, in enacting RCW 54.04.045(3)(a) (hereinafter, “3(a)”), the
Legislature modeled its language on 47 U.S.C. § 224(d). 3(a) provides:

One component of the rate shall consist of the
additional costs of procuring and maintaining pole
attachments, but may not exceed the actual capital and
operating expenses of the locally regulated utility
attributable to that portion of the pole, duct, or conduit
used for the pole attachment, including a share of the
required support and clearance space, in proportion to the
space used for the pole attachment, as compared to all
other uses made of the subject facilities and uses that
remain available to the owner or owners of the subject
facilities|.]

And 47 U.S.C. § 224(d)(1) provides, in relevant part:

[A] rate is just and reasonable if it assures a utility the

recovery of not less than the additional costs of providing

pole attachments, nor more than an amount determined by

multiplying the percentage of the total usable space, or the

percentage of the total duct or conduit capacity, which is
occupied by the pole attachment by the sum of the

operating expenses and actual capital costs of the utility

attributable to the entire pole, duct, conduit, or right-of-

way.

The virtual identity between 3(a) and § 224(d) is clear when their
terms are examined. First, both establish a range of permissible rates. At
the low end of the range is the “additional costs of procuring and
maintaining pole attachments,” 3(a), equally expressed in federal law as
the “the additional costs of providing pole attachments,” § 224(d)(1). At

the high end of the range, the rate “may not exceed the actual capital and

operating expenses of” the pole “attributable to” the portion of the pole
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used by the attacher. 3(a). Federal law also recognizes that the high end
of the rate may not be “more than” a percentage of “the sum of the
operating expenses and actual capital costs of the utility attributable to
the entire pole” used by the attacher. § 224(d)(1).

Thus, in both statutes the upper end of the range is some portion
of the total costs attributable to the pole, but what portion? While the
statutes use different words, the answer is the same. Federal law
expresses the proportion as the “percentage of the total usable space ...
which is occupied by the pole attachment.” Id. 3(a) defines the portion
of the pole for which the attacher is to be charged to be “in proportion to
the space used for the pole attachment, as compared to all other uses
made of the subject facilities and uses that remain available” to the pole
owner. Just like § 224(d), 3(a) makes clear that all the pole’s costs are to
be considered, by including the space available for attachments, and a
share of the support and clearance space.

The near identity of 3(a) and § 224(d) can readily be confirmed
when the Space Factor expressed in each is placed in mathematical terms.
Please see Appendix C. Simply put, the two statutes reach precisely the
same result. Thus, these two statutes are wholly similar and should carry
the same interpretation. Therefore, applying well-settled principles

espoused in Carroll and Bobic, this Court should interpret 3(a) so that it
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is in accord with federal interpretations of § 224(d).

b. 3(a) Is a Virtual Word-for-Word Copy of RCW
80.54.040

Any doubt as to the straightforward analysis of 3(a) itself is
removed by reviewing the virtually identical immediate source for 3(a),
RCW 80.54.040, which provides:

A just and reasonable rate shall assure the utility
the recovery of not less than all the additional costs of
procuring and maintaining pole attachments, nor more
than the actual capital and operating expenses, including
just compensation, of the utility attributable to that portion
of the pole, duct, or conduit used for the pole attachment,
including a share of the required support and clearance
space, in proportion to the space used for the pole
attachment, as compared to all other uses made of the
subject facilities, and uses which remain available to the
owner or owners of the subject facilities.

Thus, RCW 80.54.040 and 3(a) are worded virtually identically. As even
the District’s expert agreed, RP at 708-713, the differences between the
two statutes are minor and editorial, with one exception.”” The minor
editorial changes reflect the fact that RCW 80.54.040 is a stand-alone
formula, while 3(a) is one component of a larger formula. Thus, for
example, RCW 80.54.040 opens by indicating that it is setting a “just and
reasonable rate,” which will ensure the utility of a certain recovery.

Conversely, 3(a) starts by recognizing that it is “one component” of a

1 Unlike RCW 80.54.040 applicable to investor owned utilities, PUDs are not
entitled to include “just compensation” in 3(a). This difference undercuts other
arguments by the District. See Section V(C)(3).
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rate, specified by the Legislature as “just and reasonable” in RCW
54.04.045(3). Because RCW 80.54.040 and 3(a) are substantially the
same, 3(a) should be read similar to, and in light of, RCW 80.54.040.
State v. Rice, 116 Wn. App. 96, 104-05, 64 P.3d 651 (2003) (whenever a
legislature has used a word in a statute in one sense and with one
meaning, and subsequently uses the same word in legislating on the same
subject matter, it will be understood as using it in the same sense); see
also Long v. Director, Office of Workers’ Comp. Programs, 767 F.2d
1578, 1581 (9th Cir. 1985) (““[W]hen a legislature borrows an already
judicially interpreted phrase from an old statute to use it in a new statute,
it is presumed that the legislature intends to adopt not merely the old
phrase but the judicial construction of that phrase.”” (citation omitted)).
Thus, the enforcing agency’s interpretation of RCW 80.54.040 at the time
of its incorporation into the Statute should guide any reading of 3(a).
Glass v. Stahl Specialty Co., 97 Wn.2d 880, 652 P.2d 948 (1982).

& Undisputed Evidence That RCW 80.54.045 Has
Been Applied as the Cable Rate

Furthermore, the wholly undisputed evidence at trial was that the
agency charged with enforcing RCW 80.54.040 — the WUTC — as well as
the industries regulated by RCW 80.54.040 have uniformly applied that

statute as imposing the Cable Rate. RP at 1206-1210. Shortly after the
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enactment of RCW 80.54.040, parties covered by that statute brought a
dispute over the proper rate to the WUTC. The parties settled their
dispute, RP at 1210-1212, a resolution, which, by WUTC practice,
requires the approval of the WUTC itself. WAC 480-07-750. The
settled-upon rate was approved by the WUTC as “lawful” and “consistent
with the public interest.” WAC 480-07-750(1). The WUTC did approve
that settlement, and afterwards all regulated parties applied RCW
80.54.045 as the Cable Rate. RP at 1210-1212.

Moreover, this expert testimony of fact was confirmed by the
District’s expert. In Gary Saleba’s report to the District, he
acknowledged, as an uncontroversial fact, that the WUTC had applied
RCW 80.54.045 as the FCC’s established rate — which could only be the
Cable Rate, since this application came before the 1996 enactment of the
Telecommunications Act that created the Telecom Rate. Ex. 6; RP at
713-718. Thus, the only evidence before the trial court was that, as a
matter of fact, RCW 80.54.045 had been applied as the Cable Rate. In
this regard, the trial court was not presented with some agency’s
interpretation of a statute that might present a question of law as to
whether the agency’s interpretation was correct. Rather, the trial court —
and this Court — has before it an undisputed fact that for well over a

decade, a statute had been interpreted and applied in a certain way. The
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Legislature is presumed aware of this interpretation when it borrowed,
virtually unchanged, RCW 80.54.045 as the source for 3(a). See Kelso v.
City of Tacoma, 63 Wn.2d 913, 917, 390 P.2d 2 (1964) (“A familiar and
fundamental rule for the interpretation of a statute is that it is presumed to
have been enacted in the light of existing judicial decisions that have a
direct bearing upon it.”); Glass, 97 Wn.2d at 887-88 (noting that courts
presume the Legislature is familiar with past interpretations of its
enactments and that in the absence of an indication from the Legislature
that it intended to overrule those determinations, new legislation will be
presumed to be in line with prior decisions).

The District has never offered any response to this undisputed fact
or a rejoinder to its effect on the interpretation of 3(a). Rather, the
District has only replied with a non sequitur: consideration of RCW
80.54.040 is somehow improper because the District is not subject to
WUTC regulation. While largely true," no WUTC regulation is
suggested by 3(a). The District’s reply is just an evasion, not a response.

d. Recognizing That the Statute Is Based on RCW
80.54.040 Comports with Legislative History

Moreover, the interpretation of 3(a) as being the Cable Rate is the

only interpretation consistent with the undisputed legislative history. As

" But see RCW 54.16.340 (PUDs’ offer to wholesale telecommunications
service is subject to WUTC review).
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made clear in a trial exhibit offered by the District, the Senate Bill Report
for the Statute emphasized that the Legislature was borrowing from
multiple formulae in enacting the Statute. Among those sources was the
WUTC:
The two part formula incorporates existing rate setting
methodologies of the Federal Communications System

(FCC), the Washington Utilities and Transportation
Commission and the American Public Power Association.

Ex. 81, p. 2. This undisputed testimony is fatal to the District’s proposed
interpretation of the Statute: the District’s proposed interpretation has no
place for any standard adopted by the WUTC. Such an interpretation of
the Statute is wrong; that subsection is the Cable Rate.

& RCW 54.04.045(3)(b) Is a Modified Version of the
Telecom Rate

When the text of RCW 54.04.045(3)(b) (hereinafter, “3(b)”) is
examined, it is clear that it expressed the federal Telecom Rate, with one
intentional change. 3(b) provides:

The other component of the rate shall consist of the
additional costs of procuring and maintaining pole
attachments, but may not exceed the actual capital and
operating expenses of the locally regulated utility
attributable to the share, expressed in feet, of the required
support and clearance space, divided equally among the
locally regulated utility and all attaching licensees, in
addition to the space used for the pole attachment, which
sum is divided by the height of the pole[.]
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Again, 3(b) largely follows the same general scheme of 3(a),
generally setting a range of acceptable rates, using identical terms with
one material difference: the Space Factor. 3(b) mandates that the Space
Factor is to be the share, “expressed in feet, of the required support and
clearance space,” which figure is to be “divided equally among the
locally regulated utility and all attaching licensees.” That figure is then
to be added to “the space used for the pole attachment.” The resulting
“sum” is then to be “divided by the height of the pole.” The 3(b) Space
Factor can thus be expressed algebraically as set forth in Appendix D.
The similarity to the Telecom Rate is irrefutable.

Thus, there are only two differences between the 3(b) rate and the
Telecom Rate. First, 3(b) reverses the order in which terms are added in
the numerator; this is, as a mathematical matter, irrelevant. The second
and only material change between 3(b) and the Telecom Rate is that 3(b)
eliminates the “2/3” reduction applied to the ratio of Unusable Space to
all attachers. In doing so, the Legislature borrowed from the APPA
model, which is in some ways similar to the Telecom Rate, but does not
allocate a more than pro rata portion to the pole owner. RP at 638-640.
This borrowing from the APPA model is plainly consistent with the
legislative history — that the legislature intended to make just such an

adjustment. Ex. 81.
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3. Under RCW 54.04.045(3)(c), the Resulting Just and
Reasonable Rate Is the Average of 3(a) and 3(b)

It is fair to say that in comparison to the rest of the Statute,
subsection (3)(c) is a model of clarity. One-half of the rate computed in
3(a) is to be added to one-half of the rate resulting from 3(b).

C. The District’s and Trial Court’s Interpretation of the Statute
Is a Manifest Error of Law

Contrary to the straightforward analysis above, the trial court held
that 3(a) is the Telecom Rate and 3(b) is the APPA model, and the
District’s proposed rates were therefore lawful.” Respectfully, this
interpretation of the Statute is manifest error, because it violates several
accepted cannons of statutory authority no fewer than six times.

[ 3(a) Cannot Be the Telecom Rate

Courts may not read into a statute matters that are not in it and
may not create legislation under the guise of interpreting a statute. Kilian
v. Atkinson, 147 Wn.2d 16, 21, 50 P.3d 638 (2002). Similarly, a court
may not add language to a clear statute, even if it believes the Legislature
intended something else but failed to express it adequately. State v.

Chester, 133 Wn.2d 15, 21, 940 P.2d 1374 (1997).

'* Thus, the trial court’s Findings of Fact Nos. 33, 35 and 49 are actually
conclusions of law and should be so treated (and reversed) on appeal. State v.
Reader’s Digest Ass’'n, 81 Wn.2d 259, 501 P.2d 290 (1972).
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The trial court’s reading of 3(a) violated those canons of
construction. Critically, the trial court, in an attempt to align 3(a) with
the Telecom Rate, read into the Statute three matters plainly absent from
3(a). First, it cannot be disputed that the Telecom Rate integrally
depends on the number of attachers to the pole. 47 C.F.R. § 1.1409(e)(2)
(“No. of Attaching Entities™). There simply is no portion of 3(a) that
depends, in any part, on the number of attaching entities. What makes
this omission all the more glaring is that the Legislature plainly knows
how to so indicate when it intends to make the just and reasonable rate
depend on the number of attachers — it did so, expressly, in the
immediately adjacent subsection. See 3(b) (dividing Unusable Space
“among the locally regulated utility and all attaching licensees™).

Second, it is beyond cavil that the Telecom Rate reduces the
amount of Unusable Space to be applied to attachers, allowing only two-
thirds to be included in the just and reasonable rate. 47 C.F.R.

§ 1.1409(e)(2) (Unusable Space allocation to be multiplied by “2/3”).
The Court will search 3(a) wholly in vain for any suggestion that the
allocation for Unusable Space is to be reduced by two-thirds — or any
other set amount. At trial, the District’s General Manager, who claimed
to have independently reviewed the Statute so as to ensure that the

District’s demanded rates complied with the new law, claimed to find
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support for this construction in 3(a)’s reference to “a share” of the
support and clearance space. RP at 269-274. Aside from the obvious
misinterpretation of the Statute, see Section V(B)(1)(a), the District’s
interpretation suffers from a more glaring weakness: “a share” could be
one-one hundredth, or it could be ninety nine-one hundredths. /d. There
simply is no basis in the Statute to insert “2/3” into 3(a).

Third, it is just as equally indisputable that the Telecom Rate
expressly depends on the height of the pole. 47 C.F.R. § 1.1409(e)(2)
(the sum of occupied space and the share of Unusable Space is divided by
“Pole Height™). Again, 3(a) simply contains no reference whatsoever to
pole height. And again, the omission is glaring because the Legislature
knows precisely how to indicate that pole height is to be considered when
it wants to do so — the Legislature did precisely that in the very next
subsection (the addition of used space and the share of support and
clearance space is to be “divided by the height of the pole™). 3(b).

Any interpretation of 3(a) as equivalent to the Telecom Rate is not
interpreting what the Legislature actually did. It is manifestly wrong.

2 3(b) Cannot Be the APPA Rate

The District argued, and the trial court agreed, that 3(b) was the

APPA model. This is clear error, for at least two independent reasons.
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a. The APPA Model Uses a Form Contrary to the
Plain Language of 3(b)

As was seen above, the plain language of 3(b) can be expressed in
a relatively simple algebraic formula. See Appendix D. However, no
such presentation is possible for the APPA model. Ifs authors depict the
APPA model in algebraic terms as set forth in Appendix E. Ex. 936,
p. 17; Ex. 958. Nowhere in 3(b), or anywhere in the Statute, nor
anywhere in the Legislative history, is there any suggestion how PUDs,
or pole attachers, are to convert the simple formula set forth in 3(b) into
something along the lines of the APPA model as expressed by its authors.

b. Treating 3(b) as the APPA Rate Requires Using
Identical Terms in Entirely Different Ways

Under Washington law, each part of a statute must be construed in
connection with every other part or section. De Grief'v. City of Seattle,
50 Wn.2d 1, 11, 297 P.2d 940 (1956) (en banc). To this end, “[i]t is well
settled that when the same words are used in different parts of a statute . .
., the meaning is presumed to be the same throughout.” Simpson Invest.
Co. v. Dep’t of Revenue, 141 Wn.2d 139, 160, 3 P.3d 741 (2000) (en
banc). Thus, when the same phrase is used more than once within a
statute or act, that phrase should be interpreted to have the same meaning.
Here, the terms at issue are within adjacent subsections of the same

section. Yet, according to the District, they mean two different things.
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The first such instance is the question of the costs to which the
differing Space Factors must be applied. Clearly, the Legislature defined
those costs in exactly the same way in 3(a) and 3(b), requiring the Space
Factor to be applied to “the actual capital and operating expenses of the
locally regulated utility” in each subsection. Yet, as an undisputed
matter if the District were right, this phrase would mean two completely
different things. The District’s witnesses all acknowledge that the
Telecom Rate depends on “net” costs (after depreciation). RP at 280-
283, 662-663. Yet, the APPA model expressly relies on “gross” costs,
without deduction for depreciation. The District has consistently failed to
offer any explanation for how the exact same words can mean different
things. That is not how statutes are interpreted in the state of
Washington.

The second such instance is the treatment of Unusable Space. In
both 3(a) and 3(b) Unusable Space is defined in precisely the same way:
“the required support and clearance space.” Yet, if the District is correct,
the identical words — or at least, words that are “spelled the same”, RP at
683, — must mean two different things because of the treatment of the
Safety Space. The Safety Space is included in Usable Space in the
Telecom Rate. Conversely, in the APPA Rate the Safety Space must be

excluded from Usable Space. Whether inclusion or exclusion of the
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Safety Space is appropriate is not the immediate point. What is fatal to
the District’s interpretation is the simple fact that the two models treat
Usable Space differently, even through the Legislature used a single term
to describe it.'® This is contrary to the law.

& 3(b) Cannot Be the APPA Model Because It
Treats the Safety Space Contrary to Fact

The APPA model treats the Safety Space as unusable. The trial
court found, in Findings of Fact No. 41, that this was acceptable because
the District’s admitted use of the Safety Space was being “phased out.”
CP at 1326. This finding is clearly erroneous because the evidence
produced at trial established that the District’s use'” of the Safety Space
was an adopted practice consistent with the National Electric Safety Code
and the District’s own construction standards.

Preliminarily, the finding is clearly erroneous because there is no
evidence supporting it. Rather, the trial court seems to have seized on a
statement the District’s counsel made in closing. RP at 1714. No witness
so testified. While District personnel testified that it was not preferred or

“standard,” no District witness claimed that the District was moving

' CenturyLink’s interpretation suffers no such infirmity. Both the Cable Rate
and the modified Telecom Rate use costs and Usable Space in the same way.

"7 Contrary to the trial court’s Findings of Fact No. 39, CenturyLink (and its co-
appellants) does not use the Safety Space on the District’s poles, and isolated
instances when CenturyLink’s facilities intrude into the Safety Space are treated
as errors and corrected. RP at 1617-1618.
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away from use of the Safety Space when needed. Indeed, the evidence
before the trial court was replete with instances of the District placing
electrical facilities (such as street lights) in the Safety Space. Exs. 58, 59,
59A, 59B, 60, 60A, 61, 62, 63, 64, 65, 66, 67, RP at 353-421; Exs. 208,
209,210,211, RP at 1126-1133, 1686; Ex. 328, RP at 423-445; Exs. 337,
338, 341, 342, RP at 1062-1078; Ex. 961, RP at 1622-1628.

Moreover, the District simply cannot be allowed to claim that the
Safety Space is unusable, because doing so is plainly contrary to the
unilaterally prepared agreement that the District demanded CenturyLink
sign. That agreement contained an appendix providing technical
specifications for pole attachments. Ex. 38 at COM 00159. In that
specification, the District plainly allowed itself to place electrical
facilities in the Safety Space. RP at 1635-1636. For the District to now
claim that the Safety Space is not usable, when its own specifications
allow it to use that space, is contrary to fact.

Moreover, fundamentally the trial court’s finding misses the
point. The issue is not whether the District chooses to minimize its use of
the Safety Space. The issue is whether the Safety Space is usable at all.
It plainly is, and a finding to the contrary is clearly erroneous. Thus, use
of the APPA Rate is itself plainly erroneous, because it rests upon those

clearly erroneous factual contentions in Findings of Fact Nos. 39 and 41.
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% Subsection 4 Does Not Preclude 3(a) from Being the
FCC Cable Rate

The District offers one final argument why 3(a) cannot be the
Cable Rate. The District offers a possible interpretation of subsection 4
of the Statute to the effect that PUDs are allowed to use the existing
Cable Rate in lieu of 3(a), so therefore 3(a) cannot be the Cable Rate. On
many levels, this argument is wrong.

Preliminarily, the context of the Legislature’s action must be
remembered. At the time, as all parties were aware, the FCC was
considering changes to its pole attachment regulations."” Thus, in
consideration that the FCC might change at least one component of the
pole attachment rate, the Legislature included subsection 4 in the Statute:

For the purpose of establishing a rate under

subsection (3)(a) of this section, the locally regulated

utility may establish a rate according to the calculation set

forth in subsection (3)(a) of this section or it may establish

a rate according to the cable formula set forth by the

federal communications commission by rule as it existed

on June 12, 2008, or such subsequent date as may be

provided by the federal communications commission by

rule, consistent with the purposes of this section.

On its face, subsection 4 allows PUDs to adjust their 3(a)

calculation as the FCC adjusts the Cable Rate — which, if there was any

ambiguity about the provision, is exactly what its legislative history

'® Pole Attachment Notice supra note 3.
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makes clear. As the final Senate Bill Report (where subsection 4 was
added) makes clear, “The bill allows for use of future rate-setting
methodologies as set by rule by the FCC.” Ex. 81, p. 2. The District,
however, seizes on the idea that subsection 4 allows PUDs to use the
Cable Rate as it existed in June 2008 to mean that 3(a) could not be the
preexisting Cable Rate.”” Respectfully, this argument fails.

First, at its core the claim simply makes no sense. The District
would have the Court believe that 3(a) is the Telecom Rate, but
subsection 4 allows a PUD — at the PUD'’s option — to substitute the
Cable Rate for the Telecom Rate. But all parties acknowledge that the
Cable Rate produces a substantially lower rate than the Telecom Rate.
RP at 219-220, 290, 608-609, 621. The District thus argues that a PUD
would voluntarily choose a rate structure that produced a substantially
lower rate. The irrationality of the District’s suggestion is manifest when
the Court remembers that 3(a) authorizes a range of just and reasonable
rates and the Telecom Rate (in the District’s view) is merely the upper
end of the range for 3(a). If a PUD wished to use a rate below the upper

end of the range, it is free to do so; no different rate formula is required.

"% The District’s interpretation is wrong because it ignores timing. Section 4 was
added in the Senate Rules Committee in early March 2008, and that version of
the Statute was passed out of both houses days later. Thus, Section 4 did not
allow PUDs to adopt the Cable Rate as it existed at the time the Legislature was
considering the Statute, but only as it might exist several months later, all the
while being subject to action by the FCC at any time.
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Second, the District’s interpretation of subsection 4 is clearly
erroneous because it would have the Court ignore the single noneditorial
difference between 3(a) and its source, RCW 80.54.040. That statute
includes among the capital and operating expenses of the utility an
entitlement to “just compensation,” or a return on investment. No such
provision was included in 3(a). RP at 707-709. No such component was
allowed to the nonprofit, publicly owned PUDs. Thus, a PUD that
acknowledges it does not require “just compensation” may use 3(a); a
PUD that wishes to recover some “return” on the public investment may
utilize the Cable Rate. This interpretation offers the Court a construction
of the Statute that avoids the absurd results if 3(a) is treated as the Cable
Rate, yet does not render subsection 4 surplusage as the District would
argue. Frayv. Spokane Cnty., 134 Wn.2d 637, 952 P.2d 601 (1998)
(courts should interpret statutes to avoid absurd or strained results so as
not to render any language superfluous).

The District is wholly wrong to claim that subsection 4 somehow
mandates a construction of subsection 3 that, for all the reasons expressed
above, violates several different well-settled rules of statutory
construction, not once but many times. Instead, subsection 4 is just what
it appears to be, and what the legislative history plainly indicates it is: an

allowance for PUDs to modify 3(a) in the future. Ex. 81.
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D. The Inputs Utilized by the District Were Inappropriately
Selected to Increase Rates

While the parties dispute which formula is appropriate, all parties
agree that the Legislature intended to adopt established formulae. Ex. 81,
p. 2. However, in any formula, the output depends on the inputs. In this
case, the undisputed evidence established that the District repeatedly used
inappropriate inputs to inflate the resulting rate, regardless of which
formula is used. The two examples® identified here demonstrate that for
this reason alone, the trial court erred.

) Includes a “Return on Equity” for a Nonprofit
Enterprise

As noted above, 3(a), as written, includes no provision for a
“return on equity” for the not-for-profit PUDs. The FCC rates, in
contrast, allow for use of an “authorized rate of return.” 47 C.F.R.

§ 1.1404(g)(x). The District, i