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A. ISSUES PERTAINING TO APPELLANT'SASSIGNMENTS OF

ERROR.

I . Whether the trial court properly denied Defendant's motion
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2. Whether, even had the trial court erred in denyirto
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However, on February 1, 2012, the defendant made a motion for a
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During his cross-examination of Ms. Johnson, the defense attorney
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Lynn Berthiaume), the defense attorney was allowed to have the witness
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defendant was subsequently allowed to have it read into the record by a

MOMMMUE

10ITZI, MWOF-IffmIra 1 11mqm

S11111111[i i  I I   I R I  I
1

11 IS11 f IF

a

a•_• 

3 - pr iorinstmt-smithaff-9A . 72,085-McCiraw. doe



those days to be served on electronic home monitoring and the remaining
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that he had consumed "[q]uite a few" drinks himself that he did not
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A witness may be impeached with a prior out-of-court statement

of a mated'al fact that is inconsistent with his testimony in court, even if
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Given that at least one sentence of Johnson's written statement is

arguably inconsistent with her trial testimony, see section 11 below, it may
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was met as well.

The third requirement for admissibility is that the statement "was

An unsworn written statement will satisfy the oath requirement if

penalty of perjury under the laws of the State of Washington that the
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Hence, the first three requirements for admissibility of Johnson's
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witness made the statement voluntarily; (2) there were minimal guarantees

111 F or

In the present case, only the first and last prongs of this four-prong

test were established,

R F MIN MINIMUM MIT qIIIIIII

13911-3 RM Ilbjmlmwr' r = 4

18- priorinstint-smithaff-9A.72.085-McGraw. doe



duress or coercion to get her to write her statement. See Id. Hence, here, as
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admission of her statement, "later subject to cross-examination." Nieto,

The second prong requires that "there were minimal guarantees of
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While it is unclear whether Johnson was referring (1) to the

her statement had minimal guarantees of truthfulness. Indeed, Johnson

was either testifying (1) that the "penalty of perjury" declaration did not

make sense to her at the time she signed it, or (2) that her statement itself
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this "language had no meaning to her," and that it was not otherwise
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admit Johnson's statement.

rM

I

0

methods for determining whether there was probable cause" include "(1

jury indictment; (3) inquest proceedings; and (4) filing a criminal
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determine whether to file an information in the superior court." Thach,
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admission of Johnson's statement because Defendant failed to demonstrate

minimal guarantees of truthfulness" or that "the statement was given
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Therefore, the court's decision to deny Defendant'smotion to

admit Johnson's statement, and the defendant's conviction should be
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to two sentences of Johnson's six-sentence written statement were

M

showed up at his [i.e., the defendant's] house around 2arn due to him

she was leaving a bar at about 1:00 a.m., and invited her to his residence.
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In the second and third sentences of her written statement, Johnson
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defendant's friends left. RP 237.

In the fourth sentence of her Johnson's written statement, she

A. Johnson testified consistently with this sentence at trial, stating, that the

In the fifth sentence of her written statement, Johnson wrote, "I

RMIMMMMUM M_ am,

wrote, "I asked him to stop and told him everything was going to be ok."
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him that he was hurting her, and ultimately "told him everything was

Hence, the only portion of Johnson's written statement that was

arguably inconsistent with her testimony at trial was the notion that she

stayed while his friends left," because "[she] thought [the defendant] was
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While this testimony may arguably be inconsistent with the notion

ITIM

out for the jury on cross-examination of Johnson. That cross-examination
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inconsistent portion of her written statement. Specifically, the jury knew

that Johnson wrote in her statement that she "stayed while [the
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going to harm himself," RP 296. Moreover, the jury knew that she wrote

Washington." RP 297,

nothing to such effective cross-examination. The defense attorney had
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truthfulness or that the statement was given following one of the legally
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Theretbre, the count's decision to deny admission of that statement

mid the defendant's convictior) should be affirmed,

DATED: Ff5, 2013

MARK LINDQUIST
Pierce Comity
Prosecuting Attomey

BRIAN WASANK..

Deputy Prosecuting Attorney
WSB # '28945

Certificate off i e;
The undersigned certifies that on this day she delivered by it or

ABC-LM', delivery to the ammey of record for the appellant and appellam
Uo his ancinney true and correct topic :; of the document to which this certificate
is attached. This statement is ce;tified to be true and correct under perlalty of
perjury of the laws of the State of Washington. Signed at Tacoma, Washington,
on the date Blow.
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DC 1pplemental Report Form
CCOUNT OF INJURIES

ITMALE

TO THE VICTIM:

Mark the arm where you were hit or injured. Indicate ai much detail as possible without over simplif ing or over exaggerating your iRiuries,
Other than the tolio did you call or speA to anyxm else ab.vut die. aails Yes Q Na
If Yes, Who did you 0

vk1im will he at a temporary addsm- 0 Y 0 40 J 6

Completed by OffiCER / victim was unavailable... U Yes U No

VIC STATENIENT:

I have physically pointed out to d-.e OfTim where ; was injwW. 0 Yes U t4n
I have indicated on the diagmm whm I was injured. Q Yes 0 Na
I was able to point out to the Off= ate pemnAo irt tzed me. Yes No

I have pDinwl cct to & Ofiker ffie ob*-t used to in me. Yes No

I orderstarid all of the questions. - 3 Yes LI

Victim's Statement

I DECLARE, UNDER PENALTY OF PERJURY, UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE ABOVE STATEMENTS ARETRU

Signekl at - - ---------
City) Victim's Signal3i Date

Date

2.

Z-546b



PIERCE COUNTY PROSECUTOR

February 05, 2013 - 9:54 AM

Transmittal Letter

Document Uploaded: 432951- Respondent's Brief.pdf

Case Name: State v. Steven McGraw

Court of Appeals Case Number: 43295 -1

Is this a Personal Restraint Petition? '; Yes No

The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements

Motion:

Answer /Reply to Motion:

j Brief: Respondent's

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:

Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review (PRV)

Other:
zs

Comments:

No Comments were entered.

Sender Name: Heather M Johnson - Email: hjohns2@ccs.pierce.wa.us

A copy of this document has been emailed to the following addresses:

KARSdroit@aol.com


