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Peifoner.

A. REPLY ARGUMENT

i. Mer. O\sen's C,OV\V‘\C\'QOV\ Musk Be RQ.VU“:EA Iw Lanwt of
T re Personal Rtsk_mlv\\-- ok %\M\N\Q}QB and T\Ws %ou,'-"r's
Recent Decigrion tw Shate v. Werhy
] A*r_\\ssue. Were 15 whhether the Ae‘)qu Qmsm’ror\s use of
unadmitied bookidng \:\no\‘oﬁm(:\ns , alterd edence, and &xercsskﬂ
o Qusov\a.\ oe\w\\\OV\ ot gl \'\f\mu%\n wse o% o PowerPolnt alideswow
. ‘areﬁsev&a\—\ovx é\wr\wﬁ c\oémﬂ awﬁuw\cwxﬁ ok Yo\ wos um%\r\ﬁ
. QN‘AV\A,\&o«\ Aand }V&-r\v\%@é own My O\sen’ v*\\%\r\’r Yo o Kair dmal.
T uwe.q‘u.‘\voco.\\j A}A, and Me. Olaen's connchion mush oe

) veversed \w gt of Hnis Courtts rLtnk reversal and rewaand ow

e same Ladual grounds \n Stalk v. Herlln, 174 Wi Agp. 1078
(um‘)u\;\\s\f\é ofwalon, K\QRA-4-TT, Qled Moy 2\, 20i3). A copy ot
e ogmion 15 atradned o5 Apprndix B. TWs st wandahes

Mr. O\san’s Convichlon oo be reversed avnd W5 ase remanded

Cor & view dra\.

o Tw 9ok vl Herbing, Y\is Court reversed Deshmowe Werbin's
Conwnichions baxd on e \)rosu.w\ov-\a,\ wasconduck 0% (now ex-)

Thurston Coc,m&ﬂ chu\«j Prosecudor David Brumeou: Sor W use
i

DAViA Bruveaw was $ired Scom Yae Qmsem\or‘s o™\ .
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of \\W\QM‘OQU‘ S\des o PowerPoint presentabion Yo e Ay
during Aosing avquwments. See Appendly AL (Brumeau wes the
Sowe Aepu\j prosetor whe a\so represemied the Slale n M
Olsen’s o5, \nere). Ths Court Wad dederwaned Hwmok ™3 of Yhe
WA g\des contained Tn thwe vecord [werdd problematic " Herln,
V1A W Agp. 1078, %775 See Appemdlx B at 5. Those s\Aes Wad
?\V.\A\V\A,QA,‘- () Herbins booking “)\t\a&ogf*&?\n Wit P words
TSTME OF WASWWGTON vs. above e Protoqraphn and Herbins nawme
bow he photogrogh, and thre words “GUMAX As CUARCED" writlen
witain quoteilon warks: (2) a \arger version of Y sawme
boookawng phofograghn with Hre addiflon of text weithen ocross
e Qko’&oﬂmg\n; ovd (3) Herbin's booking Protogragh with the word
Seuanry weiten aoross Pre Lace n a \arge Sont —lbotn ok winidn
o Arded—and severs\ arvows poiwbing ak ¥ ndected ‘,\Mlo
WA varows ot weibtew ab Ye start of o avvow Azsu}‘oksﬂ
vanows pleces of etdenct. Mecbin, 174 Wadgp- 1018, %7 Agpendix

B ot 5-6. TWs Court Yhon, Rollowing Tw ve Pers. Restvaint of

Closwonn 115 Wn2d 66, 286 P34 613 (200), Conduded Yot “Hhe
2\des resulked w _\)ne.l\u)ﬂc,e. " ond warrawd o wew Ylal . Herkiw,
VA W App- 1078, %8 Appendiy B ot 6-1. _Twis. Cowrt Surther
WA Mok “Hae @rosw\'or\s use of 5\Wdes contaming Merblng
a\bered booling ?\/\ohng\A ‘Was 50 prrvasive Yhaat th wud ot

(R 1)

\have beew cured \mj awn ‘V\‘S!’M\'QOV\- \-\Qr\o\\vx, 14 Wn. Agp. 078,
*4q (q}uo'“wﬁ G\QﬁMV\V\, V15 W14 at 70’1); A‘J\)QV\A})C Batl. s Couw\'

e reversd Werblns comidions and rewandd Sor o wew dal. Td.
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Herg, qusk Wie e d14 \n Deshone Merbins Yela), dequly
,Qro‘:uw\'or,___D_a,\&X Brumeaih used Me. 0lsews wnadwithed b&o“(—‘wﬁ
Protogragn (along withh Yae booving phrotogragn of s co-ddundant,
Midnael Sublebt) \w wuttgle PowerPolnk s\des, A\\~e.v~'w~3 e
wnodmitied evidence Wit Pae 0dAdMon of words colilated to
\MQM\> Hhe oy Aduring Wis dos\vxj awﬁuw\m&ﬁ_ See Responge do
Personal Restraind Pelitlon, Agpendix B ak \, 4, 38-u7 (12 of He
tagroper s\Wes ot 155ue \nere out of e W ghown Yo Wa:)uvﬂ\.

Twe \\wqroQu a\Waes, et ke tn Merbiw, Wduded: (a) fwo
SC?&MSK’. ANdes (oot Ydewteal) thal contalned botn Olsen and
Subletts booking ?\Mstogm\)_\'\s Wit Yo words “sTATE OF
WASMINGTON vs. AICMAEL SUBLETT AND C(MR\STOPRER OLSEN" alowe
Freie ?\rsal(oﬁ'r.aQ\x‘), and lodow thele rvkograpns ¥ words
TMURDER IN TWE FIRST DELREE ... PREMEDITATED MURDER oR
FELONY MURDER," 5¢¢ Resporik, Apgendis B at \, 4} and () o
Sequance of hen sVides starting Wit Hae booking QMOQMQ\«\‘:

o ot dclemdonts contalned \n & Gede, and cow*\\wv[‘w\ﬂ

Wi o sequenilo) prodression of ove ovtow added Yo eadn

2\de ‘;o‘m*\mﬂ bo Pre andivded \)\no%g\m‘;\.\s Wit vovious text
wettken ot Pre shark ok esdn areow, up Yo the Lial s\de

Waidn shows Yo ancinded booViey ghotograghs surrounded by |
Tod and 8 arvows and Hae word N LT \w bo\d A \eters
wethen W oo \arge fowk ccross e §aces of bo¥n Olsen and Sullett,
5e2 Y4, Appendix B ak 38-47. These alrered ond wncdwitied booklng
Probos weee prejudiciol 4o Olsen, offeching Yre Salrmess of W dedal.
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Further compounding Yt prgyudice Yo Me. 0\sen was e
_\msowx\ o_\ﬁy\\_m ok M. O\sew’ gu\¥ Lxpressed oy c&q)u% Qrosuu;\w
Bruveau direetly Yo ¥ Yury duving W dosing argument, winida
e vedoolized ot wxactly Hre sawe Fime e was '?r{ﬁﬂ.w\’}vxﬂ e

vl 5MAe W \ais PowerPotnk QMSev&a\—bvs- Ar P sowe Mwe
Bruntan wos showing the SRl s\de | whhidh ancompassed the
enarded bookang \a\m\'ogmg\«\s o% Olsew awd Sublelt surrounded
by ght awrows and Hre word Swi” Wn oo\ A \eblers tw
6 \arge Conk superimposed over Hneiv Q\m%oﬁmq\\si 508 Resowsy,
Apgendle B a¥ A7, Bruneau Yo\d e MY ey ave guilly os
tndicated. These defendants, Ladies and genblemen, are guiliy
05 c,\/\argu& and %Mt\\j as provenm.” RP 1003 (06hlop). Moreover,
c&umivxﬁ Ws reboutlol dosing avqument, Brumeam again Yol e
s T el Subert and me Ot are ot ViMers and ove
Vg 65 dnargrd " RP 1076 (06inilos).

Tre Skake Wos responded Yo M Olsens persowal restraint
pitton Wi an arﬂuwen‘r ‘)NMSQA ow Yue contention thaat e
prosecbors sWde witha He word o 5u?er\wgosu& over o
-Q\xoso_osr Olsom was wok improger, A nok conshitude alhered
evedence | Was wo¥.Q_m§AuA§dw\, ond Haat Hle Qm&c,w‘sar Atd wot
wake o.wj-\\w,\?vro?&f Comments - Response, ab 7-14. The s\edes
,awsumen\s are wertfess ond \nawe olresdy been s\mt\cw\j 're‘&z&u\
by ¥l Guek ln Merdbln,  (TWs Court Wos already comsidered and
roRehed Maese sawe avﬁumm\ﬁ 05 advewced by c\e,Qqu proseting
O\—&OW\(S Cavo\ La Vome wwo mgmsm\«z& e Slake on oppeal tn
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Herbin, and who Vs agoin \"Q,Qr(,&tw\'\\mﬁ e Stoke hnere . M.
Le Verne dakes 6u‘oéﬁ\mv~\4\a,\\3 e 50wme po‘s&‘\av\ here 65 She
A% I Medotn, avd waakes o wew avﬁwmev\k).

4. The Shobe Used Mr. O\senk Unadwitied Jall Bookdw

Pholo ‘\'\I\V*O\Aﬁ\fww\' TAs PRowerPolvk S\Wae Przsem\o\-\mv_\.
The State Llrek Seewms Yo Ats Qu\e. O\sans Kackual
055 iov Aok He \)\/\ol’rogmq\f\ of Olaew wsed Auw-‘\v\ﬂ e

proseuukors sWde presetation was W Yol bookum Pw&o,
arguing Haat T “1s not apgarent Srow B grctogragh
Weelk, voXaing v Fne weord reMeds Yook, and Olsenm does
V\o}v__\\v.\c\-@&-.{é\,\a* 055erlom W W5 sworn ded\arokion -
Response, at 1S Alhougn Hae Shole could o Stmply
covdivwed % Haew st Xarougn Yaelr very own case
Res Wwekesd oF o.’r*m‘a\e‘mﬁ Yo wws\esd Py court, Me. Olsen
has cbtained o Copy of Yhat very sowe booking photograga
Useh W ¥he prosewutor’s s\We presentodion Harougn o
pulafic records mcLues\ Yo e Thurston Coum\ﬂ Coreechions
Adwintshrotion (V). That ookl phokogragh, e response
lether Srown thre i\, ovd Me- Olsen’s sworwm dedaration
awthenticai ng e Socks Qr%ew*u& ere , ave o\ attacdhned
05 Agpundix C. (& Resgonse, Appmdix B, |, &, 38 -1,

| Moreoutr, fe booking ghoto sd§ was wok aduithed
05 aw bt ot e\, Twe Shate concedes Bats Sodk Yn Haelr
vespowse: “Uilne Shode does wot c&\\seu\g. Maak Pe Q\om\o OIS
e wot hae beew adwitied 65 an exdabiv( Y’ \lesgov\f,{, ot \s.
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The proseastors use of Bt unedwmitied and wdrnglc
Lndene Y, wes ,\\w\?:roQU', consruled wisconduck, and wos

QQPQ:&\AA:\L\\O‘\ Yo _O\sew._ S }tc\\re, V. &a\.ieo\;f,_ AL Wn2d WAL A8, 866

P14 63 (\aaw) (PIwe consideralion of wovdd or txdrinsic evdens
by & _jury Yo wisiondude and com e grounds Sor o wew ald).
Noveh or axhinale evidence 15 defned a8 " ulormahion Yot 15
owkside oW\ ¥ avidene odwithel ok hela), eithner ovally or by
document " TA. (citeblon and evapnosls omithed). Sudn evidene
s_\wgroger,_and_T considerafiom ot any wakerto\ by o vy
nok_progeiy adwsihed a5 evidene viMoles o verdld wien
Arere (5. 6 _neasonalie qround fo beNieve Rrok the delondank

woy bhawe been prepdiced.” Stake v, Rinbes, 70. w24 854, 862,

n19 918 S8 (.\%ﬂ(c.(’r‘mﬁ Shade v. Burke 124 Wesh. €32, 1S P

B\ (ar3))) see a\so. Marsinal\ v. United sheles, 360 U5 B0 (1454),

B. The Prosecuror Alkered Me. O\Sen's Unadwitied Bw‘(-\\~g

B\'\o\-o%mg\n.
The SYale contonds et Yo Qrosuu}vor A wot aller

endene, a’r\-em‘a\b Yo &sxmﬁux}s\,\ BNas cose Srown Glasmawn, and

arques, Mot Me. Olen “iisunderstands what conshilules ‘altered!
endence . Response, ab 11, The Sates arﬁuww,g\‘\' \s M\sguMeA.
Here, Haere 16 o Alssmilorily bedwen thls ase awnd
Merbin in Yot c\cguﬂ \stQLu}or David Bruweau (again, the
Sowme prosewdor v Both cases) used Hae addifion of words and
arrows 5uw\owxc\‘w\j e unadmited and endinded bootng
Protogragn of tre defendant, altering ¥ne phstogrogn with
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e Wword “eLLT ! sugerivnposed Wn o \arge font over the
,Q\Ao%%mg\“- Herbin, 174 Wn-App- 018, % Agpendiy B ak 6.
L8 Response, A“nvxéw B ok 1. And HWs Condr \wn Hedaw,
go\\ow“w\ﬁ Glosgmann, had Mok Yoo \:\rosuu}(oxr\s use of those
6\_\(\6 were av oMerotion of the o&%?v\a»\ ‘ooo\Av\s ?\wlo
WWOn  conahibuled waslomdud wwm\n\-‘w\ﬂ o wew +rlal.
Redbin, 174 Wn.Agp. V018, ¥ 8 Agpendin B at 7.

T 16 clear that the QV‘ose,ouA‘or w P cose, :\ukﬁi'
W2 s Wt occurd n ot Glasmann and Merdln,
_‘w\\ewﬂom\\fj o\bered Olsenys \ooo\/_?mﬁ ‘)\,\A—oﬂm?\n with e
addifion of phrases calalaked do Wnfluene e Yy
055255 ment of Olsew's quW. Td. Olsews or g\lm\ booling
p\m‘&-oamq\n A ot contatn Bre word N eumitty n \gr\}ﬂ\n\'
red \erers superimposed across s Tace. (8. Appendiv C.
Avd Yo Slate connot m-\:\om\\ﬁ arque oY \nerwise.

A Twe Prosewdor Ex gmsﬁeé An_\wproger Opinion of Guilt.

. T Medtn, tls Gourk veoquized Haot althougn the
s\e \\\V\\L\W\ﬂ e CeuTY " stolement SU\?U\\VV\?O‘EQA oven
Herdains Boo\ing ?\N’s""ﬂm‘?\" WA Variouws ?‘\eces of evdene
presented dureg Hre Yad &8 ok, Prougla use oF Fhat
S\WAe, express ¥ae Qmﬁw&or‘s personal o\ﬁm\ow of Werbiny
QR e (amsu.u}ror AN Lppress O ?crsowx\ oQ\V\\aV\ ot
Medoins, gk winen  presenting o a\tde withh tre plarose
SeUALTY A5 CHARGED wethon beneatin Merbing booing

.\z\rso\o%mQ\m Werbin, \ 74 We-App. \078; % 87 Appendlv B ak 7.
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Here, Yaere wos wo 2lde withh ¥he words Gy
AS. CMARGED" used n Hre grosecators PowerPolnt presentation.
Vowever, ¥e QmsQuAror Tnsteod stekhed & owérv*\\g\/\\- when We
Yo Hre Juwyr “They are guiliy o8 Wndlcoked - These ddendon,
\edies avd guiblemen, ave %u»‘\\% 65 c,\/\mﬂd owd 3&)«‘\\‘:\:) o5 proven’
RP 1003 (06/\108). Further, tn W5 relbublal dosing, Hne
_Qmse,w\oc agotn ¥\d Hre Iy T-es M Subledr and M. O\sen
ove oot \ilers and axe gmwj as c\:\mseé\ 2RP V0106 (061nlo8).

T shalements oy deputy Qmsew)ror_ Brunwan Yo the
o were o personal opiion of Me. Olsens quilY . They were

\\W\QPOQUF) ‘V\“‘\Q\Mw;&\'ﬂt‘j; O\\I\A QPQ:AMA)‘C\\QA\“ 3%‘6\*&'“\/»- MC.KQ.V\Z}Q-,

15T Wnad hn 83 13 P34 220 (2006) ( Findlvy 1Y iwmproger Sor
o grosw\vﬂ o\-&grv&ﬁ Yo L QrR55 PRV [PV, VIV:0. FIVAN O?\\V\\\OV\ Yok
e acwsd \s gty \V\&Q@w&w\ of Pve Aestiwony Tn e

cose (c\‘\v‘«vg Stede v. A‘r\m‘é\‘m%i 37 Wash S\, N4 Q. Hao c\qoﬁm;
54X v. Dholwal, 150 Ww2A 534, 77, 74 P34 AL (2003)
Cperwitring \otude Yo A‘r\‘ro«‘v«ﬂﬁ Yo angue e Sadks W evidewe
and Rasonalle Wnierens Ynerrows, bud Qm\r\\\ett\\\g statemends

ok personal beNiet of o defemdonts gquilt or lnvocence). By
w?m%‘wg W personal oglwion of Olsens quilt Hhroughn Wais
.c\o‘s\ms c\wamvmv\\ﬁ, e Qmﬁuw\w- ev\ﬂoﬁd\ N wscov\c\\&\--
e. No Tnstrudtion Could Howt Cured the ResulMiing .
Preyudice Yo Me. O\sen.
Live ¥\s Court o?\'\3 noted n Heroln, Aeqwxj ‘)msewkvé-.
Bruneans “use of s\des condaining Werbins allered booVing

?_Ennougg‘s REPLY RRVEE-- 8



\)\mérogm@n ‘was 20 pervasive Haak W cowld ot haw been
Cured by an nstruchion-!” Heclin, (4 Wn-Agp- 1018, %4
(quoting Glaswann, V15 Wn2d ok 207 Appendin B at 7. We
e the exadt some. Situatlion Wn e lustant cose.

Here, deputy \;wsuqur Rruneau . essentially. preducd o
wedla avent with Y deiberate %oa\ ot _‘m?\uzv\a‘v\ﬂ Yo jury
Yo rdum o gty verdide, Just Wke e &M i Dedone Herbins

Ao, Tids actlon and wisconduck oy Bruneau weant Hok
one. ok ¥ne losk Halngs seem oy ¥ne Juey hefore. deMberstions
was Ywe NQN-&V\M%\V@ of the Stode vi\‘serm\sst‘o\ﬁ @\as\x)ﬁ'%«.
Word NG across an tmage of me. O\sens Sa ow a
Narge screen while ar Yo same Yime '\Q\\'tvxﬁ Pre Juy Yot
Olsun was “GUALTX AS CUARGED" 0:nd “GUMTK As PROVEN" -=
Yauws, @m&spoﬁwﬂ e Jurny Yo redum: o lnomh verdick. RP
003 (06111108); Response, Appendix B ab WY, The walscondud o
Brunean Wit 2ven Suckher Whaon e colled M. O\sen ond
Ws co-defendant TVaLLERS" Yo e Ju, and agow, e.@rease.&
W5 gersomal opinlon Anat they were S GUMTY A CHARGED" just
moments oefore ¥he :\W‘j loegon Bhneir deWberakions. R 101
(oe/ v 08). ,

Further, ¥\ cuwmulative ?ré\\w&'« Ao\ efedk of the
9w5LW¥ar‘s wnaukhorized nse of O\sen’s unsdmitied boo\ing
protogragns, Ws wrongial alterahion of Hrose pholograpes, and
W5 twproger ovd \Wanly WnPowmmatony personal opinlons of .
O\sems gua\kr Y Y :\Wﬂ Azuw‘mj c)\o‘;{awﬂ avﬁww\chS W 50
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,\Dbf\[os.z\\\rz. and afecred Pae :V”j Vu&c}t, and  Coul\d wok
\ave bean Cured ,\o\j O vaﬁérm*\'%y\‘ \r\u:\n}m,. \'IL\.!UMW‘ .

\078, ¥ a (C)x—\wj Glaswamn, V15 Ww. 24 m\:Jo'ﬂ,} A?Q&vxéﬁx B at 7.

R0 AW aMAes _Conkomed Tw Twe Rrosecntor’s PowtrVO\M’\‘

Presemtation. Were: Swoum Yo Twe éum:(r Duw}vsf\) C\o’ﬁvﬁ Awe‘uww\&‘,.
The Shak <cems Yo c“squ& whwether ol 0% e 1)
2\Mdes W ¥e  PowerPoink presc&o.\-bw were au\m\\j ‘dnown Yo

*&«._.&\g%_Am}vsj __c\as\yﬂ arﬂwmw*s,- Respowse, ot 18 w .
They ovgae tnak ¥ oscems Wy dhak the sequence wos
oborted 2oy due do He olbyeckion by Olsew's coumse\. T4.;.
RP_1003 (06/\1108). The Stotes argument 15 specious.

As evidenced by an ottadned swoen ded\arotion by
Cb&.s¥a§her__ Olsen and W5 Yela\ aldorney Ridnavd. Woodvows,
(222 Aggendix D,B), al\ 10 s\des were shown Yo the Y
[ sg?\& of Me. Woodvow's olojecdrion Yo Pre trial conrt.
Deputy rosecwtor Brumean wade sue Yo quatddy 0dvence
Prougn e \ost faw sWaes after Yo defense obyection was
wmode 50 Hrat whle the Tinad s\ide wos lboeing shown
Wi He word “eu” spleshed across an lwmage of
Olserls face,\ne ol moke ¥he shotemont: ™ Thuy are guilly
65 Wndlcoted —-- Fhay are quily 63 dhanged and guilly as
_@rovcm_“ TWs was \)wvoﬁeg-w\ ovd. \ntentional wisconduct .

Furkher, ¥he vecord stk vefleds fhe ghawlng of the
Cinal S\ when O\sens co-dehendant, me. suldet, was s?m\u\'ﬁ
R szv&emé\v\ﬁ conrd. See ®P WS\-52 (02/23109).
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2. Mre. Olsen’s Tol Counsel Was \neffecdhive For Fallag To
B i SR o e S i
AT AR\, and Aum\v\ﬁ vy sdedrion, Me. Olsen Nwﬂwtzu\
N N T e ool who e \nod previons Contack with at
o daurdn 5erice WA Ta Hae Thurslon- Couij Y. Tl Jwor,
wWho nded wp Seaked om ¥ne duy througnout. He rewomder of
e Ya), \hed c‘)v:\\oru Vnowledge — Harougn o convirsaion_avd
Proger 52ssion Wit O\sen— ok Certalnn matedal Sactual details
of O\sens case. See Appendin Fo Moo O\sen ‘\mw\«&\a%\j $\A
h&s__o.\-*\-omej amd vold \ais concerns Yo \aiw, bud dela\ counsel
Raled Yo gueshion or oPnerwise Gnall engqe e \\\Amt- T T
wos Wekfedkive asslstane. of coumsdd wiidna prequdnced Olsem.

S Had Ama\l coumse) callenged Fne Juror. ok Pae outsek,
Prere Would lhove bem o vaMd Basts for o dnaMenge for
comse due Yo adud or \\V\A?\‘\QA bles of Pne Juror Who \nad
“aside” Lnowledge of watedal Seds, Whda e Wad olotalned Grow
Pre defondont W § axdbrancons Yo delal.

Buew 50, +Ra\ Coumsd Wad o second owar*\-umﬂj Yo
draMenge the Juror when thae Juror anma&xd ond A\ ¥ne
baiE dwo weeks \nwde Hlal Yok We \od bewn Yo dnueda
serices ot Y Jul. RP 850 (06/\6[08). And although,
acocding Yo Pae balits, Hae Juror allegedly shaled Aot e
AS ot see Me. Oloen ak Bae daurdn service; conversdly,

Yo furor also HAd do aduane Rt e Came Sorward
becanse e \neard O\sem wmenhion Pae Sock Hrok e (Olsen)
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Wad been Yo one of Prose daurdn services ak P e\ Aum‘\,\j
some of Pae vecordings floyed for Hne: ury Pl previous
weeke 14 whida was ek brue 08 Olsen never one skaled,
Anferred, or obnerwise wenhloneh othendlng o \all dawrdn
SUIR ow owy of Pne Yhree N(Ohéu\w\ﬂj pkmﬁu& for Pre S\_Ari
The Jroe Wed Vcome Sorwand” under fm\ﬁe Qre)xev\s,es- See
Apgendi F ook 3. Buk, Yol counsel _ogatn Satled 3o queskion
o o¥nerwise challenge e yuror winen ¥ owor’vwv\\‘ \3 ond
nerd orose . P 85\ (o6libios). Aogiwn, wefechiveness

 Wod Al counsel botherd <30 exglore Hae ts5ue Rwrougn

Sowme Guest ovx‘wxﬂ of the Juror, 05 any ressonable and competent
AeSense a\—*\ome.j would \aave, cs\)eqa\\j after \mmwﬂ ok Me.
O\sen's \mPal Concerns Ammj vole dlre, drta\ coumse\ woulk
\nave e)l&u,\—wc\ﬂ \earned whot \whormation and material |
Ladds e Jurorsbneo and had been essentlally Shidleg*
ame Pae slart ofF eldl, e, Mnad e tn Sodk e Olsen
ond nad godned vrouledge of watertal Sacds of Ve case
prior Yo ¥lad. Thar wouwdk \rove been enougn Camse Yo
Whave ¥ Juror Aarmssed, and furdhher, wonld \nave been
%row(z\s for o watehelal

To the xtent ok Hre uror failed Yo speak wp

Avw\\vsﬂ voir Alre regm&vxj s makedal fact was Juror

Waslonduch.  Kubn v 5dna\\, \55 WwAgp- 860, 573, 2122 P34

218 (200)] \n re Detewtion of Brodew, \30 WnAgp. 326, 337,

21 R34 an (2005).

PETITIONER'S REPLY BRVER -~ \L



Dundortunalda, M, Olsen does wot ,gosszss‘—\—\,\e, vow
Al "vmvxsw'\\zks a5 \'\r\e,j were awm«w’r\j vob ordered for
Ws divedt appeal; buk evem g0, T can b rasonalily
presumed ook Hee juror was osked Fae standard and
looderplate. Yype queshions Yat are olways asked by Pre
Ao\ conr amd aRlocnies c&uw\v\j voir Aire wtﬂaw&\vg
_\/.-v\o,us}«)sﬂ, Yo defondan, w?*v\es‘,cs, e, \Jr\or Y Ha\l. 9o
A% _tan oe Serbher ?rzs,uw\'ﬁ Yok Hne d‘wwr aveweRd
Qlshonestly then when asved— ather \\V\C\;\\/\AM\\j or as
_Qor}r of Yo “qrowp— ok wadena) question, or any o Pner
quesiion reﬂawé.\yﬂ Qr\o.r \vouledge of Pais case, Hae QNA%,
or-0% the dekendant, me. O\sen.

Thot \odvj Pe case, Yhem & V5 growvx& Sor o new
Aol o5 Yhere wes o vaMd lossls during voir dire Lor o
o\/\a\\t\,\ﬂe Sor Canse And Mo tycumse Yo C\vmor Sor qM\ or
Nwnglied botas- McDonoudn Power Bquly ne., vo breenwood,

MU WS- 548, 556 (\apn); 4ee aso Ruw Al .\10; Carle v.

Mclnord Credit Unlow; 65 Wn-Agp. Q% 108, 827 P14 Vo0 (\a€),

- Becanst Yhaese, and o\l wladed questiows reqarding
Hae \neffedkivencss of Olsens Yrial counsel Auring jwry
sedion Cannot e vesolved  wita e 2.»5‘}53;—\\,\‘(3 R, and
Joecamse Pne Slale Alsquies a\\ 0§ O\sens  assertions
regarding ks 155ue, see Response, ad1A-26, an eidedany

eoring 15 needeh. RAP \e-\\; Erazer v. Uniled slades, 18

Fo3a 718, 181 (G Geaan).
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3. Me. O\sens Trial Counmse\ Wos Tneffeckive For Failing
Rilivmoniicionre v e tiie it

The S\de Alspudes Csens cladm Yok \nis o\\\ov*wzj was
Welei\ve Sor Qat\,\wg Yo requust o Vo\uw\’avn Yndovicalion |
Wnetrudlon, ond abrompls bo sdvawe Mok Olsen av-auw\&w\-
awouwts 4o wotning wore tham o Aaiwm oF Wy o\'%rwtj
“tholosingl Ywe Wrong ’:r\—m'&-t%tﬁ_" Response, ot 26, 3e. Thwe
stale Swrbhner Alspubes Ao weed Sor an Qv\&m\-}av} \I\QAV“\\IS
reqanrding Counsd's folure Yo pursue an \\v\Vo\w&Avj La)
o cablon defenae ™ Td. oF 30, The Slade §5_\umvx3 ond
s 6<Qw\\vx6\j conflated Yo \ssue.

The 155ue Wwos wot whether Olsend Mo\ Counse) was
wefednive Sor ‘Qa&\\v\ﬂ Y opursue an \\‘\\V\VO\IAV\&“O\% (i)
Wwhovication defense \e, on enbire Aefense cenkered so\ely on
slq\uw\fqvg Wwhovicalion, ot rather o Jwry Mnstradhion” reaking fo
Olsen’s oMby 3o Corvn Hne vequistie Tnbent or wenka stade of
e Ohwe (8) o\nawgu\ due Yo Ws lnbovicahion of the Hme ot
e aMeged evewts. Thae R Ynstrudiion wouwld \ave: emhamexd
ol counsells dcfense, 1% wes warranled and Supponted oy the
Rotds presented ak delo\, Olsen was enbifed Yo N, and Olseny
attorney was nefbechve Sor &lo&\‘mﬁ Yo request Th.

A Adkendank 19 enkiMed Yo o volunkary ntowicotion
Wskraclon whon () fhe Crme drargd Sndudes 6 mentol stake,
(D) there to subskoniial endene of tnbowiatlon, and (3) Yhere

s evidene Hak Pe Ywkovcation 0feked $e AcSendonty a\ﬁ\\\tsj

PENTIWONERYS REPLKY BRVEE ~- \U |



Yo Sorws Yo _m%&‘\s?k Vodent or wenta\ shate . adodke vl Veruger,

Wo Wan-Agp. 689, €A\, 67 234 wa7 (moﬁ),(.t:\‘}\\gﬁ slale v GaVegas,
65 W App. 130,138, 828 0.24 37 (\aay).

Here, the Racds and dircawsances Qm%)rz}x at $Aal
Support Olsen’s anbifloment o o uo\w\kﬁ Vndoxicotion tnstrudion.
Firs), Yne crimes c\/\arﬂd\ aga\vss’: Olsen Induded o wenta)
sdade . See Juiry Tnskrudtion 15 (rurder v He St Azjme -
Mintent 1o canse He At 0§ )] Jury Tusbruckion (6 Clanrglany
W He Blosk Aeare.e." Tnbent Yo commtt o orime M)} and \
Trabruction \& Crobbery ' e second c\ej,v:e_e,—f “whent Yo omek
etV Seond, Phee was  substawtia) evdence of Olsen’
aboxicaion ok 4ol whide Wnduded wstng wneknamghekaving
ond _delnling. See RP Sot, 507, 521-13, 514, 583, 540 (osloa|<s);
RP 856-57, 860, 86\, $LU, 865, 890, BFL, AW, A\, 456 (06/\6[09).
Prd Slealy, Hnere was eNdenee Pak O\sens nlovication affecked
,,Vks,_&h?\rg Yo $orm Pe requisite nbent or wmenlal stade . See
RP 540 (06/0a/00) (O\sun “trging," and »sitting on the Floor.
underneabn tee Shning vooun Yable™)y RP 881-92 (06116108) (O\sen
Mmoj\V\\wﬁ Y Wodel voowm inslead of \esving withh M. Frazier amd
Me. sablert becamse he was MWign"); &P At (06 /16/02) (Bisen
Wad hesdadne due do us\wg S0 wauwda Ao‘)e and. Av:\ws\a—\w\ﬂ“)-
Glven Yese Socks, dela) coumsel was Vnefedive Sor Loiling
Yo request Yo (natvrudtion.

To show awekfeckive osslstane of counse) . Ar. Olsen

RS m{u\r& under Stncdand v, chfa\&\v\ﬁ&oy\ , Rl 5. 668,
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687 (\agn) Yo Show Al et PU‘S\"ONV\AV(Q. awd N’:w\’r\wﬁ .
‘ar‘z.:\u&\& .

~As Yo e Reek prowg, A ewt Qu*Qorw\M.Q , e rewe
,q)\,\&v_\\o»_}sﬂw\«\m’r\\e,r o reasomalle 0*'\0\“V\<ﬂ Arowld \nave ?m?osq‘\
o dnstadion  under thaese Sacks . See, eq, Shale v. Glenw , 86

W App-_ho, AR, Q3s R4 674 Qaa)( counsds performance s
Akident 1§ Lol badhow "o wimimum objective sthandard ok
reasonable attorney condu™).

Here, a\thougn Afenst Counse) Ynew of Olsend wlovication
Prougn P Sholes Alscovery, whidn Tndudd ¥ pre-~drial
shakemuds of bothn Olsen and Al Frazier (sec Trial Exibils
aa, 11ap, 180), and Lurther thouan Wo own onversstions
Wit Olsem, dchenms coumsel Sailed Yo conduck oy \\vwesHﬂa“ovx
mgaw&mﬁ Yoo bt of Olsens \ntowcatlonm rdevamt Yo Olaens
stade o walnd 0w any oF e o\nawﬁd oflensks. A reasowable
oorney would \nave conduded: een 6 wanimal nquiry and
%\a\om\-\ow for apphieabiliy and poremilal \on& o5 gar”\i_ovt
anwy defemse:  For Lxomgl, W dela\ counses évm-\zgij waos o
aModd e wiens ke of Y dmwgd otenses edewe of
O\sens Am»xﬁ ok ool \ntovication would \nave enanced
Dok dcfemse . TE, on Pre obher Wend, driad counsely As%akﬁg
wes Yo ':Lag owoy Keow  O\send SAohe 08~ walnd b e hine v
Hre erime, then there was alsoldely wo reasow Yo \wheoduce
O\sens Lxemsive use o c&mﬁﬁ and oMom\ amd Counmsd Shoudd
Ve sougnt o Lxduwde .
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Avd alhougn Hne Stole Alsputes Olsens datm that
s @\%amca faled Vo \ku&‘\ﬂw& and arques That Phere wos
“giamt ondence Yot he Showd ot done 50," Resgowse, at 29,
(WS s ?”’Qer\j Yo sub)uk of He requesied w\&ew‘n‘c\ﬁ
A\nuw-?v\g— RAP 16W), whot 15 clear 15 thal Yrda\ coumse)
uneqaivocaly Vnew Fncoughn Phe Testimony o tedal thak Olsen
Wad \wi\u\@ coc‘)\ous awounks ok w\\\w\-o.\’ru%j substances
prior Yo the events Waidn \ed dy Bre States Kl of dnarges .

A defendank o aniifled Yo \nave Ws or her i-\'\eavﬂ ot
e case submited Yo e WY wnder aggm‘)r}m!& \wstrudiovs
When the Yreory Y6 supported by substewtial wNdence
 Lruger, o Wa-dgg. o¥ 643 (clohlow owihted). There 15 suffided
2N AE here Yo Qexw»?\' o Wy Yo wake Hre N;Lulw\ Q\m&\fﬁs-

Twstesd, $Ro\ counsed aVowed $e Qv Yo \near evidene
of olsems \egol é“"‘ﬂ wse {05 \We wade wvio atfempt Yo wuclude
), out C;Xo“)(& Swort—at o ?o\w&- wWhere, Hee: :\Wj weard albowk
O\sen's use of t\\esa\ A«m%s, buk Vg0 withouk sulSident e dence
or on \nstruchion Haak wowld \nawve \)e,rwﬂ-’ru& Jurees Yo g?ve.
ook A dence oy Qbs?*\\\vb (do Olsen) efeck. Counsd) shoud
howve asked for ¥e nsbrudtion Wwere, and t+ was defitcient
perbormance Sor \nim wot Yo do 0. __

The second SAAAAand prowg requires proof Yt “detense
coumsers AcRident regresentation PN&\A&\(X.A e Acfendant,
2., Fhere 15 4 reasonoke probabilily thal, Qxcegh Sor coumsels
ungroffessional @rrors, Hlae resulk of thae Qmuz.u&\vﬂ would
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Mave oeen A¥erent ™ W\ re Pers. Restralnt of Hu\-o\n‘w\sov\,

I Wn2A QT 206, $3 Po3A \D (’Looﬂ(q‘uo\-\ﬁ Syole v.

Mefodand, 117 WAL 2225 33-35, 8aa P24 \2st (\aas)).
Were, ¥he Jury was Wwstrudked on ¥ dements of
SRk Aeﬂﬂe murder (Tnshrudiion 18), Sirst Aearee Lwﬂ\mj
(Tnatradtion Vo), and Seconk Acarec volobery (Twstruckion \a),
\\V\A@»Evj Went. Acd Me. O\oens \ntovication was bmué\mh—
Yo ¥we &vwﬂ‘s arrention m\)u&m\\j- But P :3“"_‘-\ “Was wot
Wstrucked Paak Wndovication could o consided \w
dekerumining wnebner re defendont L) aded with the
wenbad shale essenblal Yo commit Hhe crime” 08 Qiest
degree. wmurder, Slest degree burglany, or SeLond Aeﬂme
v*o\obu'a- slade v. Rice, oz W24 120, 123, 683 P24 \aq (\aex).

Te Rie, the court WA Haol evin wherk Phaere wos
*%XQ«m&j Seown whndn Ye Jury could Tnfer Pne albsence of
Tahent due Yo tae Ackandants tnhovication, Hee court erred
\03 wok %‘\v\\vg an wdovication tnstrudtion. TWs 15 because
S ¥e Jwy without Hre requested Wstrudiion, was ot Corredr\j
_a_‘)_gr\\szék of ¥e \aw, 6nd Acfendants a’r&orv\cﬂﬁ were unalle Yo
«fleckivdy argue Aneir ey of aw Wwlovication defense
TA. The sowme i5 Yrue Were. Buen 1§ Y 1ssue of Olsens
\ndoxication was lockore ¥he Jury, without Pre Tnstruction, Hhae
Aefemnse was iwwgo\tw\‘- S22 - (under \narmiess error 5&-@@*&,
where an arroneous wnskruction 15 gven on banal§ of o ?oAj

Y whnose Sevor o verdidh 15 reurned, ?m\du&cz Is presumed ).
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The jum \nere was confused alooud Twtent | and an
08dMona) netruction on Hhat crudal \ssue woud have
wade o ontiaal ASerence \n tals_cose.  Defensz counsds
Laluee Yo protfer Yo neLessany vo\uw\-aﬂ- \wovication
netracdtion, Weidn stemmed S Wis taiblal Sailum Yo
onduck - on \w\v%X\ﬁm\fmv\ ko Olsens wtoxicahion and Amﬂ .
Usege prioc o the crime, was Wnefedive assistance of
Cownst\ o \3"‘:&*&""& M. O\sen
Coumse) Coukd ot make reasowable, Yackical dedsions
without $lesk Cvaé‘w)r\vﬁ Gwn \\vwcs)r\ﬂw\r\aw, Counsd wust,
o% o winlmuw, Conduck 6 reasonalde ‘Kv%;‘égaﬁom 2unaloling
Wi Yo make an tnformed  decislon obout Wow best Yo
Htc?.r_%gzﬁr_ W Alent. \n e Ders. Reshrand of Bredt, M2 Win2d
868,873, \6 P34.6or (2001); Saldel v. Mecke\, 6 F34 150,755
_,(.9\_’(‘:\0_.@,"_-“\3‘_\8)‘.,&:\V\\I%Mgapmv_\ 5 ot o vessanalle \\weﬂ-\ﬁaﬂav\.
__*\T\O.\’L@m‘_gﬁ\ﬁ&i\w_w\r*}wx@\ﬂ mwﬁvx\}ta Mot _Hese ,ovguw\w‘s
CAN 0w be resolved afer ¥ne Sacks are Sound - As 6 resuM,
\ne .chw\S \J\\S.-N,LDAQS* $oc o e,v\&ewﬁavﬂ ,\J\Q.Ow\\‘lﬁ- Tw addilim,
_a\%\nouﬁ\/\ Pals matter must be resoled by He Yo\ coury
O\sen o\so seeks &%Qe& sss\stamce at Yok heaning Qwsww&

X0 RAP \e.\2) CeR B

. WL M. O\sen's Tre) Cou.wﬁu\ Wes Iwekbechive For Ivu\_u;m\vxﬂ

Aoout Olsens Possession of o bumn, Therdy Op@w\v\j 2 Door
To Adwwssion of Wis Prlor Comiction .

_ Ow Yls datw, Yhe Slale arques -Haat Tt was ok defemse
_Counms\s CL\A%'\:\OV\ a\oow‘c e Gun '\'\N’v\‘ OQQV\QA e A‘OOr *0

PETVTIONBRS REPLY BRIEF ~- \Q



admission of Olsemdy prior conichion tn 2006 Sor Sewnd
Aegree pdowkul EXELTI oF o fircsrm, buk rabner TO\sews
_sYakements Auw\wﬂ M reorded Adeghone conwversahion, wu‘(a\ec\
Wit \Ws_omswers Yo cross examinstion questlows, Hoak opened
Hie door." Response, ok M. Tike Slake 15 Ywcorred
ST Shade fals do recogrize thaak owly questions awmd
answers oihraded on Airedt exoamanotion cav be Baen Surther
Lploved ow c,mss~<.wa@wa-\—}a;\. Thercore, Without delense
counmsds WRak gueshion Yo Olsen ow Almdr examination
“chonk 6 guw, Phaus oguanmg ¥ door, Mo shale woud haw
lnsd wo_ogportualy Yo Anquice furtivec—o Hne polnt of geing
LM dence ok Ousen's Inadwmissilde (up do thak polwt) grior Criwnal
Wielory odwitted of e\, A e\MQ.\,@,,_&v,\"AXaﬂS.:, A rook wiW\
Never oxist wikhouk Slesk loullding Yhe wolls Yo \no\d k- wp-
Barller dn e\, +he olale \nad ployed Awo wecordlvngs
0% ‘Qai\ frone coMs bekwern Olsen: and Aprl Frazier. RP 7128
(rravsoriphs of thom bwo alls we adwmitied as Exlnlbils 1184
ond \188). Whew Olsen wos on Hae shand *"“%S"é‘“"j w lals
. own loemolk ,__\fﬁs,ﬁéeg-_u\szmo.ﬁameﬁ_ on_ddeec ogked ¥ne
_queshiont " Theres beew Sowe Convessatlon obouk o quin on
Fre recorded fhove caVs. Winat Wind of gun. wos Prat 2" RP
856 (06/\e108). W Hhout ‘Hf;\a&_q,\us:\}am,_i—}v,\c,ih\-&, ‘woul wokt
heve \nad _aworf\wx&ﬂ on Cross-examanation Yo tuquice Sfudver
cloout  O\aen’s “possession ok o guw\-“ RP £15-76. Thew, Ow

£ \\ww\'lA,Ae;mvxst’. C,OV\V\‘)O\ c\}d,\'u\ LUl wWao e \\V\Ytarw\a“av\
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Ko Olaen N.gar&%ﬂ “Hhe gun thath on bae recorded
3&%&«‘)\/\0“; ca\" !4-.3 as\d»sﬂ Wi e e waeant \05 “ma‘éﬁwﬂi\
Hlags_Yoasly?” RP Ale. ,Wks:x“sse‘% Aed Yo facthner q}ueslr\\ovxs
Joy. P Shoke om erose A Tesulid \w aw ,_o.\g:\w&,\m» by
dekense dounse, o sMe bar o Alscussion helween e court
awd par‘rk.s, ond Yren Bee admbsiion of 2idene of O\gens
_(J_r.{acz_co\nv\o“av\ Cor Unmlawial pos3e5510m ot o firearm. RO

a\a-22. This was priudiclal Yo Me. Olsen. Shole v. Saunders,

A\ WnAp. §16, 580, 458 P24 3en (1488} (“Evidence of & prior
conichion s Ahnerently preyudidal when Hae Adefiendant Y e
witness becamse ¢ s ¥ie ij focns Srom. He mermls of
He _daacge Yo tae_ddkendants _gunerdl. progens Yy for criwminalily’)
(cWng Stele vo-Mardy, 33 Wa12d 70\, 710, ade p-24 W25 (14,

ST Alredr . i of wm&é was \ozge)r 6o\m\j ‘o‘j dfense

Coumseds q’u:;&\owv\j of W own ek ‘about quw pOs5ess 0N
W Mv\m\s&a\m\o\j opemed He dooe for Vi slale and
_u\,\-\ww\e\j \ed shraigt o the admlssion of Olsens ‘)Har
comuction. Tk was owm error Fal was nok e resulk of
O, skeategle_dedsion.

TwWs Court Shouwld r&mam\ s A Lor o
V.. e tary Wikaring o Hot W can \oe.*&.)ck?\nrzé a\owﬂ
Wit Hae previows Adims. Tw addtion, Reanse Tt Court
ausk Cuwulobivdy wessure e preyudice Yok resuvied $rom
Ldial counsdls dekiclent \QU&MAV\LQ , o any ¥ found, Frat can
oy be done \oj rewmandlng o\l coloralde daims of nettechiveness.
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C25. Teere Was Cuwmndabive Beror Tu Ty Case

e _Sl\ale angues Mook there wos wo cumulahive |
arcor, slating Hhhak Yhae owly Blng Maak Ncow\d enen e
Comsidered error” Wos Pae Stwa\ PowerPolnt slide tn $he
Qmﬁwﬂ\'ow\b dos\vﬂ mﬂuw\zw\- and “OV\\U‘&)V\ 3‘\‘&3«)’»‘\&/\3 e
,\I\D\Az\\hﬂ ok Glaswmann bedond whar Pl Court ag\m\\j sand.”
Res ponse, oY nB-w L ,

Thot \hoWow wﬁuwxw\- 16 werfless, and o._we,\\a\e‘(,owm_e_.\
Snould Vnow oetder, ,%Aeul\q\_\ﬁ,_ since_ghe. tnequivocally Wnows
sk Mds_Courk Vi B_e;b\_vx:" 3o whatdn Shae MerselS_was Pae
vespomdent Sor thae Slale \n Mak case also— %y\)rz%\j WA
oXaerwisg . See Pack AL (Buptes
L Twe Cumu\olive 2rroe Were slacked Wit ¥ w\ewmAw,\‘
o% ‘\'\Ae._(‘\urar, and contimued with Yol coumsels errors hj wot
Anallengieg: Hre Jwror; Wnquiring abiout O\sen's: possesnion ot o gan
Widn aVowed Wis pror convidiion do Cawn tn; Soiling Yo conduck
o nuestigatlon \wbo Otsents tndovicat low, and. CaMlag o request
& \wry Wnstruckion reqovding Same;.and culminat wq with $ae
_Qmsm\'oﬂa\ Wsomduck by Dovid Brumeaun. Awr\vﬁ daﬁwﬂ
_c\r%mw&w\s ok FRa\ when 6\(\()W\V~ﬁ Yo oMerd ond
nodmtried \aoo\z-}vﬂ ‘)\\ov\raara\a\n 0% Olsem,.and Q:;c\m{%w&
W5 personal oplwon oF O\sen's guilt by fa&a\-\% ak
O\sen was “%u\t\lﬂos c\«awﬂu& awd guildy as proven,” and
Surther callg Osen o “\iVer.” RP_1003, 1676 (o6in] 08).
AN Yese errors Wave ‘s,g\ashv&}a\\ﬂ QN:L\"‘AJ‘“A M. O\sen.
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B CoNnaus\oN
,,,,, %obzz& on '\\J‘{\Q, 0.&)0\;&, His Co_wr:\', s\f\ow\A AUther T“&VMV\A«
Ms_ﬁc.asg_&-l\mos*ow ,C;o_uwg Slu?t&ua_mﬁowﬂ\' S-ar o

&v}&mﬁgg, Mearing or for o decislon of A—.’\h}sm_gzﬁﬂm own
Yo Wienls.

Daled ¥\s _// AAﬂ ok Oclober, 2013,

Respeckially. Submited s
%fgézzﬁm Aé&/ (9/"&9"\

_C\t\ttbi\_b.e\!.\ﬁr__o_\ﬁ?-v_\, Doc 83848
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State v. Herbin, Not Reported in P.3d (2013) bnpiiongd
prefniicd hy copyright law

174 Wash.App. 1078

*** Start Section

174 Wash.App. 1078

NOTE: UNPUBLISHED OPINION, SEE RCWA
2.06.040
Court of Appeals of Washington,
Division 2.
STALE of Washington, Respondent,
v,
Deshone Verell HERBIN, Appellant.

No. 41944-1-11.. | May 21, 2013.

Appeal from Thurston Superior Court; Honorable
Paula K. Casey, J.

Attorneys and Law Firms

Lisa Elizabeth Tabbut, Attorney at Law, Longview,
WA, for Appellant.

Carol L. La Verne, Thurston County Prosecutor's
Office, Olympia, WA, for Respondent.

T 10 US Code \}A) \

to support his three kidnapping convictions, (3) the
trial court acted outside its statutory authority by
ordering mental health evaluation and treatment as
a condition of community custody, (4) he received
an unconstitutionally disproportionate sentence, (5)
he was denied his Sixth Amendment right to an
impartial jury, (6) the prosecutor's use of a PowerPoint
demonstration during closing argument constituted
misconduct, and (7) cumulative error denied his right
to a fair trial. We affirm in part and reverse in part.
We reverse three of Herbinis first degree robbery
convictions and their attendant firearm sentencing
enhancements for insufficient evidence; and we
reverse his convictions on the remaining charges
and remand for a new trial because the prosecutor
committed prejudicial misconduct during closing
argument.

FACTS

Nicholas Oatfield, Zachary Dodge, Aaron Ormrod,
and Nicholas Ormrod were members of a paintball
team who shared a house in Olympia, Washington.
All four were at home on December 27, 2009,

Opinion
with Dodge's fiancee, Brittany Burgess, and fellow
teammate, Casey Jones. The team gathered at the
UNPUBLISHED OPINION Olympia house because they had scheduled an
VAN DEREN, J. early practice the next morning. Another teammate,

*1 A jury retumed verdicts finding Deshone
Verell Herbin guilty of one count of first degree
burglary, three counts of first degree kidnapping,
and four counts of first degree robbery. The jury
also returned special verdicts finding that Herbin
committed his offenses “while armed with a deadly
weapon—firearm.” Hérbin appeals his convictions
and sentence, asserting that (I) the trial court
erred by failing to instruct the jury that it did
not need to be. unanimous to answer “no” on the
special verdict sentencing enhancement forms, (2)
the trial court improperly imposed firearm sentencing
enhancements due to erroneous jury instructions,
and (3) his defense counsel was ineffective for
failing to objec't to certain hearsay testimony. In
his statement of additional grounds for review
(SAG), Herbin asserts (1) the Statels evidence was
insufficient to support three of his first degree robbery

convictions, ! (2) the Stdtels evidence was insufficient

Malcolm Moore, came to the house around 3:30 am.
When Moore arrived, Jones was asleep on a (iouch
in the living room and everyone else was asleep in
their bedrooms. Moore locked the door, made himself
a sandwich, and called his girlfrfend. Shortly after
calling his girlfriend, Moore heard a loud knock at the
door.

Moore woke up Jones and told him that something
“sketchy[ ]” was going on outside the house. Report of
Proceedings (RP) (Feb. 23, 2011) at 134. When Jones
opened the door slightly, someone on the porch tried
to force the door open. Moore and Jones attempted to
shut the door and Jones began shouting for the other
occupants to wake up and call 911. Moore and Jones
could not shut the door, however, because someone
on the porch stuck the barrel of a shotgun in the door
jam and yelled, “Shoot that motherfucker.” RP at 150.
Three men entered the home, and one of the intruders
forced Moore and Jones to crawl into the kitchen/
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dining room area at gunpoint while the two remaining

intruders made their way toward the bedrooms . 2

*2 Nicholas® woke up when he heard a commotion
in the house and someone shouting to call 911. He
called 911 and locked his door. Soon thereafter, a man
carrying a shotgun kicked open Nicholas's bedroom
door and forced Nicholas to crawl into the kitchen.

When Oatfield heard someone knocking at the door,
he woke up and left his bedroom to see who was
there. After hearing a loud crash and Jones shouting
to call 911, Oatfield ran into Aaron's bedroom and
told him that they were being robbed. Aaron woke up
and called 911, while Qatfield sat against the bedroom
door. Oatfield could hear footsteps in the hallway and
people forcing their way into the other bedrooms.
One of the intruders kicked open the bedroom door
that Qatfield had been leaning against and pointed a
shotgun at Oatfield's head. Oatfield quickly glanced
at the intruder and, although the intruder was wearing
something to obscure his face, Oatfield was able to
later identify him as Herbin. Hérbin then forced
Qatfield and Aaron to crawl into the kitchen/dining

room.

Dodge also woke up when he heard a commotion
coming from the living room. Dodge peered out his
bedroom door and heard intruders yelling and Jones
shouting for someone to call 911. Dodge ran back
into his bedroom and held Burgess until two intruders
forced their way into the bedroom. The first intruder,
whom Dodge later identified as Hekbin, pointed a
shotgun at Dodge and told the couple not to call the
police or he would shoot them. HeEbin then left the
room and, a short time later, a second intruder armed
with a shotgun entered. The second intruder took a
laptop computer and some money and then forced
Dodge and Burgess to walk into the kitchen/dining
room and lie face down next to the others.

After the occupants and guests were forced into the
kitchen/dining room, the intruders took items from
Oatfield's bedroom as well as from both of the
Ormrod brothers' bedrooms, which items included
cash, a television, and paintball equipment. The three
intruders were in the house for approximately five
minutes before police arrived.

Thurston County Deputy Sheriff Rod Ditrich was the
first officer to arrive at the house. As he approached,
Ditrich saw a red Ford Explorer in the road with
one person in the Explorer's driver's seat and another
person standing just outside the passenger side of
the vehicle. As Ditrich turned on his lights and
drove toward the Explorer, the men fled in different
directions. A short time later, Jessup Tillmar}, the man
who had been standing outside the passenger side of
the Explorer, called the police and told them that he
was one of the intruders. A canine patrol officer and
his dog located John Burns nearby and arrested him.

Officers found items that had been taken from the
house in the Explorer. Officers also found a loaded
shotgun that belonged to Tillman in the bushes near
the house's front door. Police located Herbin and
arrested him the following day. The State charged

- Herbin with first degree burglary while armed with a

deadly weapon—firearm, three counts of first degree
kidnapping while armed with a deadly weapon—
firearm, and four counts of first degree robbery while
armed with a deadly weapon—firearm.

*3 Burns, Tillmon, and Herbin were tried together
in April 2010. The jury returned verdicts finding
Burns and Tillmon guilty of all charges and sentencing
aggravators. But the jury could not reach a unanimous
decision about Herbin's guilt on any charges and the
trial court declared a mistrial.

Herbin was tried a second time in NoVember 2010. At
Herbin's second trial, the trial court excused a juror
after finding that the juror presented extrinsic evidence
during deliberations. The trial court later declared a
mistrial after a reconstituted jury could not reach a
verdict. Heebin's third trial began on February 22,
2011. '

At Herbin's third trial, Tiffani Strickland testified that
she owned the Ford Explorer police had located at the
crime scene and that she was acquainted with Hérbin.
She stated that Herbin and Herbin's father were at
her home on the evening of December 26, 2009, from
approximately 7:00 to 8:00 pm until around midnight.
Herbin returned to Strickland's home at around 3:00
AM, woke her up, and asked for her car keys. About
one hour later, police called Strickland to inquire
whether her car had been stolen. Strickland told police
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State v. Herbin, Not Reported in P.3d (2013)

174 Wash.App. 1078

that she had loaned the car to ‘Herbin. When she went
outside, Strickland saw a white Chevrolet Impala that
she had not seen before parked in the same spot where
she had parked her Explorer the previous evening. The
Chevrolet Impala was registered to Tilimon, whom
Strickland had never met.

Laurie Owen testified that she owned a house in
Tumwater, Washington, where she lived with Hetbin;
Heégbirls girlfriend, Ashley Perreira; and Perreira's

daughter. Owen stated that Herbin and his father

came to her house at around 10:00 pm on December
26, 2009. Owen woke up at around 3:00 pm when she
i talking loudly on his telephone saying,
“ “Come get me then. Come get me right now.” “ RP
(Feb. 23, 2011) at 277. Owen told Hékbii to be quiet,
returned to bed, and then heard someone leave the
house. About one hour later, Owén received a call from
Herbin!s cell phone but when she answered it, there

was 1no response.

The jury returned guilty verdicts on all charges
and answered “yes” on each special verdict form.
Clerks Papers (CP) at 50-65. The trial court imposed
an exceptional sentence downward of 629 months.
Herbin timely appeals his convictions and sentence.
We address only those issues necessary to this appeal
based on our reversal of his convictions for three first
degree robbery convictions for insufficient evidence
and our reversal and remand of his convictions for
first degree burglary, three counts of first degree
kidnapping, afld one count of first degree robbery
based in prosecutorial misconduct during closing.

ANALYSIS

I. SUFFICIENCY OF THE EVIDENCE

In his SAG, Hérbin first argues that the State's
evidence was insufficient to support three of his four
first degree robbery convictions. Specifically, Herbin
argues that under the trial court's jury instructions,
the Stite!s evidence was insufficient to support a
finding that he or an accomplice unlawfully took
personal property from the person of Oatfield, Aaron,
or Nicholas. We agree, vacate those convictions and
their attendant firearm sentence enhancements, and
remand for resentencing consistent with this opinion.

A. Standard of Review

*4 Sufficient evidence exists to support a conviction
if any rational trier of fact could find the essential
elements of the crime beyond a reasonable doubt when
viewing the evidence in the light most favorable to
the Statc. State v. Hosier, 157 Wn.2d 1, 8, 133 P.3d
936 (2006). A defendant claiming insufficiency of the
evidence admits the truth of the Statel§ evidence and
all inferences that reasonably can be drawn from the
evidence. State v. Salinas, 119 Wn.2d 192, 201, 829
P.2d 1068 (1992). Circumstantial evidence and direct
evidence are equally reliable. Staré v. Delmarter, 94
Wwn.2d 634, 638, 618 P.2d 99 (1980). We defer to
the trier of fact on issues of conflicting testimony,
credibility of witnesses, and the persuasiveness of the
evidence. State v. Walton, 64 Wn.App. 410, 415-16,
824 P.2d 533 (1992).

We review jury instructions de novo, “within the
context of the jury instructions as a whole.” State v.
Jackman, 156 Wn.2d 736, 743, 132 P.3d 136 (2006).
Jury instructions, “taken in their entirety, must inform
the jury that the State bears the burden of proving
every essential element of a criminal offense beyond a
reasonable doubt.” Staté v. Pirtle, 127 Wn.2d 628, 656,
904 P.2d 245 (1995). When a defendant challenges the
sufficiency of the evidence in light of an incomplete
or incorrect jury instruction, we determine whether
sufficient evidence exists to sustain the conviction
based on the given instruction. See, e.g., Tonkovich v..
Dep't of Labor & Indus., 3% Wn.2d 220, 225, 195 P.2d
638 (1948) (“It is the approved rule in this state that
the parties are bound by the law laid down by the court
in its instructions [.] ... In such case, the sufficiency of
the evidence to sustain the verdict is to be determined
by the application of the instructions and rules of law
laid down in the charge.”).

B. Sufficiency of the Evidence—First Degree
Robbery of Oatfield, Aaron, or Nicholas

Here, the trial court's jury instructions were victim-
specific “to-convict” first degree robbery jury
instructions, to which neither party objected at trial:

To convict the defendant ... of the crime of robbery
in the first degree, ... each of the following six
elements of the crime must be proved beyond a

reasonable doubt:
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(1) That on or about December 27, 2009, the
defendant or an accomplice unlawfully took
personal property from the person of another,
[victim's name];

(2) That the defendant or an accomplice intended to
commit theft of the property;

(3) That the taking was against the person's will by
the defendant's or accomplice's use or threatened use
of immediate force, violence, or fear of injury to that
person or to that person's property or to the person
or property of another,;

(4) That force or fear was used by the defendant or
an accomplice to obtain or retain possession of the

property;

(5)(a) That in the commission of these acts or
in immediate flight therefrom the defendant or an
accomplice was armed with a deadly weapon; or

*S (b) That in the commission of these acts or in
the immediate flight therefrom the defendant or an
accomplice displayed what appeared to be a firearm
or other deadly weapon; and

(6) That any of these acts occurred in the State of
Washington.

CP at 4143 (emphasis added).

Altheugh  this  instruction was based on
11 WASHINGTON PRACTICE: WASHINGTON
PATTERN JURY INSTRUCTIONS: CRIMINAL
37.02, at 667 (3d €d.2008) (WPIC), the trial court's
“to-convict” instructions omitted the WPIC's optional
language, “[or in the presence] of another.” And
because the trial court's “to-convict” instructions were
provided without objection, they became the law of the
case. See State v. Homes, 74 Wn.2d 721, 725,446 P.2d
344 (1968) (Under the' “law of the case' * doctrine,
Jury instructions not objected to become the law of the
case. (quoting State v. Leohner, 69 Wn.2d 131, 134,
417 P.2d 368 (1966))).

Accordingly, to sustain a first degree robbery
conviction, the State's evidence must have been
sufficient to support the jury finding that Herbin or an
accomplice “unlawfully took personal property from

the person of another.” CP 41-43 (emphasis added).
But here the State did not present any evidence that
Herbin or an accomplice took personal property from
the person of Oatfield or from either of the Ormrod
brothers. Instead, the evidence showed that Oatfield,
Aaron, and Nicholas did not discover that any of their
personal property had been taken until after Hérbin,
Tillmon, and Bruns left the home.

The State' conceded this that Herbin or an accomplice
did not take property from the person of Oatfield or the
Ormrod brothers, when it presented its theory of the
case during closing arguments:

The four victims of robbery,
ladies and gentlemen, the
people who in the case of
Zachary Dodge,
present when his property was
stolen, or Nicholas Oatfield,
Nicholas Ormrod and Aaron
Ormrod, who were removed
from their rooms so that their
property could be stolen, are the

victims of the robbery.

who was

RP (Feb. 24, 2011) at 427. Because the law of the
case doctrine required the Stéte to prove that Herbin
or an accomplice unlawfully took personal property
from the person of Qatfield, Aaron, and Nicholas to
sustain the first degree robbery convictions related
to those victimg, and because the State!s evidence
was insufficient to prove that requisite element of
the'offenses, we vacate Herbin's first degree robbery
convictions in relation to those victims, as well as the
attendant firearm sentence enhancements, and remand
for resentencing consistent with this opinion.

C. Sufficiency of the Evidence—Kidnapping
Herbin also contends that sufficient evidence does not
support his kidnapping convictions, arguing that the
kidnappings were merely incidental to the first degree
robbery convictions and therefore must be dismissed
under our decision in State v. Korum, 120 Wn.App.
686, 86 P.3d 166 (2004), aff'd in part and rev'd in part
on other grounds, 157 Wn.2d 614, 620, 141 P.3d i3
(2006), We disagree.
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*6 Although we held in Korum that under certain
circumstances, kidnapping is merely incidental to
robbery, a kidnapping is not incidental to a robbery
when the victim of the kidnapping was different from
the victim of the robbery. Our analysis in Korum relied
on Stdte v. Green, 94 Wn.2d 216, 226-27, 616 P.2d
628 (1980), in which our Supreme Court held that the
restraint and movement of a victim that are merely
incidental and integral to the commission of another
crime do not constitute the independent, separate crime
of kidnapping.

In Staté v. Viadovic, 99 Wn.2d 413, 424, 662 P.2d
853 (1983), the defendant, citing Green, argued that
there was insufficient evidence that he committed
kidnapping because “the acts did not bear the indicia
of a true kidnapping.” Our Supreme Court disagreed,
concluding that “Green is inapposite in the instant
case since ... the restraint of the four employees was a
scparate act from the robbery of Mr. Jensen. Therefore
the robbery of Mr. Jensen could not supply the restraint
element of the kidnapi)ings.” Viadovic, 99 Wn.2d at
424,

Here, the State charged Herbin with three counts
of first degree kidnapping for his conduct related
to Moore, Jones, and Burgess; whereas, it charged
Herbin with four counts of first degree robbery
for his conduct related to Dodge, Oatfield, Aaron,
and Nicholas. The trial court's “to-convict” jury
instructions also named each victim related to each

first degree kidnapping and each first degree robbery

charge. Accordingly, because each of the kidnapping
_victims was distinct from each of the robbery
victims, we hold that Heérbin's first degree kidnapping
convictions are not merely incidental to his remaining
first degree robbery conviction and, thus, sufficient
evidence supports his kidnapping convictions.

II. PROSECUTORIAL MISCONDUCT

Herbin also argues that the prosecutor committed
misconduct during closing argument by presenting a
PowerPoint slide that contained the word “GUILTY”
superimposed across his photograph. We agree that
the prosecutor's use of certain slides during closing
argument was improper and hold that the prosecutor's
improper conduct resulted in such prejudice that
Herbin is entitled to a new trial.

A defendant claiming prosecutorial misconduct must
show both improper conduct and resulting prejudice.
State v. Fisher, 165 Wn.2d 727, 747, 202 P.3d 937
(2009). Prejudice exists when there is a substantial
likelihood that the misconduct affected the Verdict.
State v. McKenzie, 157 Wn.2d 44, 52, 134 P.3d
221 (2006). Because Herbin did not object to the
prosecutor's allegedly improper conduct at trial, we
must ascertain whether the prosecutor's misconduct
was “so flagrant and ill-intentioned™ that it caused
an “enduring and resulting prejudice” incurable by
a jury instruction. State v. Stenson, 132 Wn.2d 668,
719, 940 P.2d 1239 (1997). Under this heightened
standard of review, Hérbin has the burden to show that
“(1) ‘no curative instruction would have obviated any
prejudicial effect on the jury’ and (2) the misconduct
resulted in prejudice that ‘had a substantiai likelihood
of affecting the jury verdict.” “ State v. Emery, 174
Wn.2d 741,761, 278 P.3d 653 (2012) (quoting State v.
Thorgerson, 172 Wn.2d 438,455,258 P.3d 43 (2011)).
In analyzing a prosecutorial misconduct claim, we
“focus less on whether the prosecutor's misconduct
was flagrant or ill intentioned and more on whether
the resulting prejudice could have been cured.” Emery,
174 Wn.2d at 762. < ‘The criterion always is, has
such a feeling of prejudice been engendered or located
in the minds of the jury as to prevent a [defendant)
from having a fair trial?” “ Emery, 172 Wn.2d at
762 (alteration in original) (quoting Slattery v. City of
Seattle, 169 Wash. 144, 148, 13 P.2d 464 (1932)).
v

*7 Here, 3 of the 119 slides contained in the

record are problematic .4 The first slide contains
the words “STATE OF WASHINGTON vs.” in a
large font written above what appears to be Hegbin's
booking photograph with his name written below
the photograph. Suppl. CP at 162. On that same
slide, below Herbin's name, the words “GUILTY
AS CHARGED?” are written within quotation marks.
Suppl. CP at 162. A second slide has a larger version of
the same booking photograph with the following text
written across the photograph:

(FACE) “... burned in my memory ...
... scariest day of my life ...”

Nick Qatfield
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Suppl. CP at 249. Finally, the third slide also
contains Hérbin!s booking photograph with the
word “GUILTY” written across his face in a large
font. Suppl. CP at 259. In this same slide, Herbirn's
photograph and the word “GUILTY” are circled
and several arrows are pointing at the encircled
photograph with various text written at the start of
each arrow describing various pieces of evidence
such as, “Identified by Nick Qatfield,” and “Ford
Explorer at crime scene.” Suppl. CP at 259.
The prosecutor's use of these slides during closing
argument was improper. Our Supreme Court has
recently analyzed a prosecutorial misconduct claim
related to the prosecutor's use of PowerPoint slides

during closing argument in Staté v. Glasmann, 175 -

Wn.2d 696, 286 P.3d 673 (2012). In Glasmann, the
prosecutor presented at least five slides that contained
the defendant's booking photograph, in which he had a
bloody and unkempt appearance due to his altercation
with police during his arrest, and each of the slides
contained a caption. 175 Wn.2d at 701-702, 706. Our
Supreme Court described these slides as follows:

In one slide, the booking photo appeared above the
caption, “DO YOU BELIEVE HIM?” In another
booking photo slide the caption read, “WHY
SHOULD YOU BELIEVE ANYTHING HE SAYS
ABOUT THE ASSAULT?” Near the end of the
presentation, the booking photo appeared three more
times: first with the word “GUILTY” superimposed
diagonally in red letters across Glasmann's battereg
face. In the second slide the word “GUILTY” was
superimposed in red letters again in the opposite
direction, forming an “X” shape across Glasmann's
face. In the third slide, the word “GUILTY,” again
in red letters, was superimposed horizontally over
the previously superimposed words.

Glasmann, 175 Wn.2d at 701-702 (internal record
citations omitted). In addition to the slides described
above, the prosecutor presented the following slides
during closing arguments:

One slide showed Glasmann crouched behind the
minimart-.counter with a choke hold on [the victim]
and a caption reading, ““YOU JUST BROKE OUR
LOVE.” Another slide featuring a photograph
of [the victim's] back injuries appeared with
the captions, “What was happening right before

defendant drove over [the victim] ...” and “... you
were beating the crap out of me!” This slide also
featured accompanying audio.

*8 Glasmann, 175 Wn.2d at 701 (alterations in
original) (internal record citations omitted).

The court held that the prosecutor's use of these slides
was improper, reasoning that the slides expressed
the prosecutor's personal opinion of the defendant's
guilt and presented evidence that was not part of the
trial. Glasmann, 175 Wn.2d at 706-707. It noted that
“there w[as] no sequence of photographs in evidence
with ‘GUILTY” on the face or ‘GUILTY, GUILTY,
GUILTY.” Yet this ‘evidence’ was made a part of
the trial by the prosecutor during closing argument.”
Glasmann, 175 Wn.2d at 706 (internal record citations
omitted).

Similarly here, there was no evidence at trial
depicting Herbin's face with the word “GUILTY”
superimposed on it and it was improper for the
prosecutor to present this slide at closing. Additionally,
the use of the slide containing the text, “GUILTY
AS CHARGED” in quotation marks suggests the
prosecutor's personal belief as to Hérbinls guilt,
particularly because this quoted phrase was not
attributable to any trial testimony. Suppl. CP at 162.
Finally, the use of OQatfield's testimony, “(FACE)
‘burned in my memory ... scariest day of my
life ...” ““ superimposed over an enlarged photograph
of Herbin could potentially inflame the passions of
the jury by suggesting that Hérbin is a scary and
dangerous person. Suppl. CP at 249, Accordingly, the
prosecutor's use of these slides was improper.

Moreover, we agree with Hérbin that the prosecutor's
improper use of these slides requires reversal
of his convictions. We recognize that this case
is distinguishable from Glasmann because, unlike
Glasmann, Herbin's booking photograph does
notdepict him in a bloody an unkempt manner, “a
condition likely to have resulted in even greater
impact because of captions that challenged the jury to
question the truthfulness of [Glasmann's] testimony.”
Glasmann, 175 Wn.2d at 705. Also unlike Glasmann,
Herbin's credibility was not directly at issue since he
did not testify at trial, and none of the prosecutor's
slides commented on Herbin's credibility. Despite
these distinctions, however, we hold that the use of
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the slides resulted in prejudice that “had a substantial
likelihood of affecting thie jury verdict” warranting a
new trial. Thorgerson, 172 Wn.2d at 455.

Like Glasmann, here the prosecutor “intentionally
presented the jury with copies of [Herbifi!s] booking
photograph altered by the addition of phrases
calculated to influence the jury's assessment of
[Herbin!s] guilt.” 175 Wn.2d at 705. As our Supreme
Court reasoned when holding that the prosecutor's
use of a similarly altered booking photograph was
misconduct warranting a new trial, “the prosecutor's
modification of photographs by adding captions was
the equivalent of unadmitted evidence ... made a part
of the trial by the prosecutor during closing argument.”
Glasmann, 175 Wn.2d at 706. Additionally, although
we recognize that the prosecutor here linked the
“GUILTY” statement superimposed over Hcrbings
booking photograph with various pieces of evidence
presented during the trial and, thus, did not express a
personal opinion of Herbin!s guilt through use of that
slide, the prosecutor did express a personal opinion of
Hérbinis guilt when presenting a slide with the phrase
“GUILTY AS CHARGED” written beneath Fiérhin!s

booking photograph. > Suppl. CP at 259, 162.

*9  Following' Glasmann, we hold that the
prosecutor's use of slides containing Héibin!s altered
booking photograph “was so pervasive that it could
not have been cured by an instruction.” 175 Wn.2d at

- 707. As our Supreme Court recognized when reversing

Glasmann's convictions for prosecutorial misconduct,

“Highly prejudicial images may sway a jury in ways

that words cannot” and, thus, “may be very difficult to
overcome with an instruction.” Glasmann, 175 Wn.2d
at 707 (citing State v. Gregory, 158 Wn.2d 759, 866~
67, 147 P.3d 1201 (2006)). Because the prosecutor's
misconduct in presenting highly inflammatory slides
containing Herbin's altered booking photograph had
a substantial likelihood of affecting the jury verdict
that was incurable by a jury instruction, we reverse
Heérbin!s remaining convictions and remand for a new
trial.

We reverse three of Herbinls first degree robbery
convictions and their attendant firearm sentence
enhancements for lack of sufficient evidence, reverse
and remand Herbin!§ convictions for one count of
first degree burglary, three counts of first degree
kidnapping, and one count of first degree robbery
for a new trial based on prosecutorial misconduct in

closing. 6

A majority of the panel having determined that
this opinion will not be printed in the Washington
Appellate Reports, but will be filed for public
record in accordance with RCW 2.06.040, it is so
ordered. Worswick, C.J.

We concur: PENOYAR, J., and WORSWICK, C.J.
Parallel Citations

2013 WL 2247398 (Wash.App. Div. 2)

Footnotes

1 Herbin's appellate counsel filed a supplemental brief in support of this SAG argument.

2 The record is unclear if the kitchen and dining room are together but the record suggests that all the victims were
eventually on the dining room floor.

3 Because Nicholas and Aaron Ormrod are twin brothers that share the same last name, we use their first names for clarity.

4 The State did not provide the slides used in its PowerPoint demonstration during closing arguments before Herbin's
appellate counse! filed its opening brief and before Herbin filed his SAG. On August 9, 2012, this court ordered
the State to provide the PowerPoint slides to appellate counsel. Although the State provided a supplemental record
containing 119 PowerPoint slides, it is unclear which of the slides were actually used during closing argument. The
Staté filed a declaration that to the best of its knowledge the 119 PowerPoint slides contained in the supplemental
record represented al} of the PowerPoint slides that were shown to the jury during the trial. We will assume for the sake
of Herbin's argument that all of the slides contained in the record were shown to the jury during closing argument.

5 The record on appeal does not indicate the nature of the prosecutor's argument when presenting this slide to the jury.

6 We decline to address several of Herbin's asserted issues on appeal in light of our reversal of his three first degree

robbery convictions for insufficient evidence and our reversal of his remaining convictions based in prosecutorial
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misconduct during closing. But we note that, to the extent that Herbin argues that his counsel's failure to object to
hearsay testimony prejudiced him because sufficient evidence did not support the imposition of firearm enhancements
absent the hearsay testimony, his argument fails. Here, even assuming that Detective Hamilton's testimony regarding
the operability of the firearm found at the Olympia home was objectionable hearsay, eyewitness testimony describing
the shotguns possessed by Herbin, Tillmon, and Burns during the course of the home invasion was sufficient to support
the jury's finding that Hérbin was armed with a firearm during the commission of his offenses. See e.g., State v. Mathe,
35 Wi.App. 572, 581-82, 668 P.2d 599 (1983) (Stat¢ presented sufficient evidence that defendant “used a real and
operable gun” with the testimony of two eyewitnesses who described in detail the guns used by the defendant), aff'd,
102 Wn.2d 537, 688 P.2d 859 (1984); State v.. Bowman, 36 Wn.App. 798, 803, 678 P.2d 1273 (1984) (* *The evidence
is sufficient if a witness to the crime has testified to the presence of such a weapon, as happened here.... The evidence
may be circumstantial; no weapon need be produced or introduced.” ** (quoting Tongate, 93 Wn.2d 751, 754, 613 P.2d

121 (1980))).

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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SINCE 1852

Bradiey J. Watkins, Chief Deputy
¥ Todd L. Thoma, Chief Deputy
JOHN D.SNAZA Joan A. Plaja, Fiscal Manager
Sheriff 2000 Lakeudge Drlve S\X/ Olympla, \X/ashmgton 98507 6045 (3(0) 786 5500

September 5, 2013

Christopher Olsen — DOC#831898
Washington State Penitentiary

R B-2-12

1313 N 13" Avenue

Walla Walla, WA 99362-8817

RE: Records Request received September 3, 2013

Dear Mr.Olsen:

This is sent in response to your records request received September 3, 2013 by
Thurston County Corrections Administration.

Your request is for: “A color copy of the booking photo with verification such as a letter or
other proof that it is in fact a booking photo”

Wehave enclosed a copy of your booking photo from ©4/11/08 which notates the name
of this facility. It includes your full name and date of birth and the date of the photo
which should verify the photo. This concludes your request for information.

Sincerely,

James Downing, Captain
Thurston County Corrections

JD/vw
ce: Olsen PDR #849



Thurston County Corrections
Booking photo 04/1 08 ‘

Christo‘r Lee Olsen
DOB: 12/25/80
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FRST DEOARATION OF CWRASTOPWER OLSEN

T, Onrstopher Olsen, dedore:
A. T awm Yo Pdifloner W My acMon, awn over Yhe age ot \8 awd
Ac.ow\‘me,\w’r Yo teshily, and base YW dedarchion ow persowal . Lnowledge.
2T o subwitiieg W5 dedarablon do antenbicate Hee wakerlal
Lacks veqarding e ()mszuk\'or\m\ wisowdudy of A@Qw\«j Qromw‘r\v\j o.r\“sxow\yj
Danid Brumesn c&ow—\wxﬁ_ o\os\w,\ﬂ o.vjwmew\s " Wy al\ -
3 Dwf\vﬁ ;&e\)w\«j_Qw‘sm*or Bruvesus Aosing. av\ﬂuw\e.vxsc‘a a¥ dea\,
e presented o sWderdrow preseatation Yo Yhe Yy ok dnduded
e Mo Voot conkalned wy unsdittied Yai\ oo\lng ghotagragh.
LB e Mok ok Hrose s\es tne showed b the \uny wos o s\de
WRdn dvwd Pz booking Qko_éroﬁm?\m oF wiysdf owd wy co-defendant
Contatined tn o crde and Surrounded \oj gt avtows with wrms,eav\&vj
Words ok Ye shark of cadn arrow, awd Tae word S W bo\d

A \ebrevs \w o \orﬂc Sont across %\\e. ?\\aerﬁraV\/\s o0& \M«S}Q\Q RN
W\Lj o~ AQ&CV\A@V\‘\

T Aedere uw\Aer ng\i\‘;“& peryy uwau- Yo \aws of ¥ Slate ot wc\s\wxﬂ‘!-m
Aaak ¥re Lo ~egoing \5 ond carrec

DakA at Wava Wala, \)chs\«'wxﬂ&av\ MAts Z./ A“‘ﬁ ok O«A’o\oe.rl L0V

- Owristogher Olsen
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“Placnelder” Dedaration o% QMé\s%ler O\sew

I, L\mé\fa,%r.ag\\u Olsen, dedare:
8. T Mave. \am\f\ous\j, woled a Dedavation Yo.wy Mo\ Counse\,
Ridnard Woodvrow, WsBA * 18680, Lor W5 review and 6'§3V\o)rwv*e,-

2. Thot dedaration has w Fadh bren rantewed, 6\\3v«2\ . Gnd wab
,p\duzé\ W P mall addrssed Yo wme \oj M. Wood row . Howuw, Yo
Aedaration AN wot ardve W Hwme o sudh Ywme as T el Yo
$le ¥Ws Reply Briek, which wos due Odkdver 24,203,

2. That dedaretion Wil e §led with Hae Cowrt as s00m a5 T
RAWE 1Y badk Kowm M. Woodrow v Mg wasil. Tas Dedarstion
ok wysed, Ondetogner Olsew, 16 tntended oy a5 o “daceholder”
andi\ Mrc Woodrew's ounv dedarastion cam oo $ileA.

T Aedar under penaliy o U"Auwj under te \aws of Pre Stale of
Washinaton ek ¥ne Qomaolvﬁ 15 dek o céwe.olr and loased ow personal

Yonouledae .
. DATED of_Wala Wala, Washington ow Ockoloer 1, 2013,

Gzstoton (D lico

CwwAsto {;\r\u‘ O\sew




RICHARD WOODROW

ATTORNEY AT LAW

December 19, 2012

Christopher Olsen

DOC #831898 RPA[2LGISP
1313 North 13" Avenue
Walla Walla, WA 99362

Re: PRP

I know vour probably know your appeal was denied. When vou file vour PRP make sure to
include the following:

1. Violation of right to fair trial when Bruneau used an exhibit that had your mug shot
displayed on a projector screen. Your picture was highlighted with a red banner that said guilty. I
objected and the judge ordered the prosecutor to remove the exhibit from the jury’s view. The
prosecutor took his time about it. I believe under recent case law' this issue will get you a new
trial.

I will submit an affidavit on your bebalf. I will also get Sublett’s attorney to submit one.

Make sure you ask for the exhibit. Idon’t think it was filed. Make a motion in your PRP
for it. Make a public records request for it.

2. Make sure you get a copy of the voir dire transcript. According to the court record a
transcript was produced. I don’t think we had any closures of the court but you never know.

Good luck.

Sincerely,

Richard Woodrow

'In re Glasman No 84475-5. This case is very similar to your case. We had asked for a
lesser included charges just like in Glasman. I think this use of an un-admitted exhibit made the

jury come back on murder one.

3732 Pacific Avenue SE (360) 3529911 Fax (36() 352 9955
Qlympia, WA 98501
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. SBLOND DELLARATION OF (WMR\STOPUER OLIBN

T, Chrstogher Olsew, dedare:
AT aw Yo Redilower dn tals adhon, am over ¥we age of 18 and
compelent Yo trslily, avd bose thls dedarshion. ow Personal \me\géae-_

S 2 T o _sulowiting B dedarvebion Yo anlhaanbicale e wetenal

Rads roaarding Pae waisconduck of 6 Yuror \n Wy dal

3. Durinyg & Aaurda sorne ot the Twurston A,Cows_&j AP ocLurmng
prior Yo wy ded, T ek Wik “Uine® (o “Vinet™) who wes part of
Voluwteer groug Srom broa C.OVv\wwwx?\'j Covomant Caurdn (locaked ot _
SO\ Wiggns R SE; g 260-AA-BasA).

Ko TwWis daurdn Velumteer SVine™ beawme o yuvor wy tal .
He 15 & canwasian (W) wan ok sutrag. \WaWE and bu\d |, \Was brown
Vo, ond \Wod o wwstedae ok wes Wearng (R0nS when T wiek withh \niow,

5. Twe daurdn servie ot Hee Sm‘\ wos WA afher Alnwmer w the
\assroom [ w\u\\JwQurQose. roows (Locahed bchwesn "D avd “8" oawks). Ther were
approvimaldy 105 obher luwates and o few volunbeers Hot attended
sk pareudor survice. The serne Wed§ wos 6 Qhmslion serviee.

G. AY owne \Do\m\’ Aw:wg P Cruvdn service T Whad gone up Yo
Wi CVinee™) andasked W Yo proy for wie lbecause T werdrd as muda
e\ o8 poss\\n\e and T beliewd grager on wy bealf was Hhe wiosk
powertal \nelp avalalle .
S0 T Aot vecall exachly evesftining T had 3Ad Tuine® during
our conversatlon; bud T Ao reca TeWng \Wim trat T was W Jail for
o waneder Pt T AN vod Commit; et T Wad oy becowe, Wvolved
Wit e oiwe tafler-the-Tadt) amd Hhed Wy co-defemdant and Wis

4.



;%\\r\gr\\w\&ww-\ma\v_\ﬂ,_ Yo _use wie a5 Yl \SLA()Q%OOJ\". T \Wad also TAd Winm
Haok T hed been Yavodved witn e A\MN\\Q\\»\ﬂ 0% ¥ve ‘Oodj.

8- We and T Xalked and c‘;m\i\é Sor about 5-6 wanules. We were
o8& Yo B slde and owne-on- one, and e ek wy Whand amd was Sading
we winle we proyed abou wy case. A couple 6F obner lnwakes were
s0_pragng withn_other wmewbers of Yne veluwteer growp- T Camvot oe
swre 2§ avone. Ineard. whaat we we 564vg o\thougn thert wer gk «
Lew prople tn T service with ws.
_ Q. Dwr\\\/\j e proger; We osked Bt P Lords Wi\ e downe tn
reqords Yo wy stbuatlon; groged Hlak the Lord soften e lresrds of e
A&\AX%Q._QV.\X._‘).W.&LW_\’QC,\W\, . Ca52; and ?m«ﬁ“\ Yot ,_\\\\As&r\\c@, e done. accon&vg
Yo Ve Lordls Wi, The nevt Nwe T saw W was ot Wy Ylal.

0. Dudng :\uwj sleion a¥ wny Yol 65 T was sthng ot o table
Wit vy a\-&ow\%' (Ridnork Wookrow) and Locing Pt jury got, T mwﬂw}w&
“nee® Srom Hre daueda servie ot te Yatl. Me was one of Hae wmewbers
of Yo :\uwj POO\“ A

W Afler maﬁv{\dvﬂ “"Wnee), T \w\w\zX\ak\ﬂ B\d Wy a’&omzﬂ Yot T
Wad  provd with Prak wan doout Wy case &w&vﬂ Arurdn gervices ot ¥ae
__:\a&.-__/_v,\j aﬁa_v.wc:s AMAwt 50y wauda obout T other Praw Yo 204 “dow't
- worry aloout %, b owd be 3008 $or us” A\t}\r\o‘;\a\/\ T had VoA Wy
Shvong comcers Yo i) way a’rérow\zj.AiA woX Scem partd m\c»c\:j worrikd
aboont k.

VLo Laber, and wil b ddad, o el Tnformed ¥ne Ao\ courk Judge
Aok gdhe hed been approadned by o Jweor. The balE Haen explained Yo
Counmse\ Sor Pe \mr\\zj Mot e ‘S\Amr A wer Yot Awmwﬂ some o the |

rcw\—&ivxﬁs ?\O\AQA Sor Ve :\\MB e \,\OA \neord w\\‘jse,\i, C\I\V:\ﬁva\J\&r O\sewn, ‘Me.nuav\



Aok T Wod- aftonded o6 dnurdn Serie W Be 3\, and Yot e \ed
o\so__alttnded o service ak ¥ae e bud Wk ot san we Phere.

3 Upon recolechion, and oddi towally, ofder carelu) review of the
verbahiwe Lramscripls of ¥ie only Hhree recordings ployed Sor Hae Jury awd
odwithed ok Yla), at wo Hme M T slal, reference, or otherwise mention
o’r\w&‘w\ﬁ o daurdn 5L Ne ot Pae :\al )

W Twe Aransempls 0f Anpse: re(ordings adwibtled ot $rla) were cdwitied
o6 ExWBY 1184 and 1188 (duo Yo rone calle), and 1184, 1748, 190 (iwderview
& Olsen) 0w Junme W, 2008, Hae Sawe AAj e V*Qwr&\mss Prems e Were
adwitied and Ramd . See Apgendiv € at & (BB Lst) sulmibied \nerewih.
No othner V‘Q.(.or&wgs were \3\:;25()\ ot o¥ertse adwatled . TA. at -0 (ednbils
T\ - 161wt adwatled ).

15, The Ywror, “Wnet) wos Sishowest and waided the galth —ond by
vdemsion, Yne conrt amd ?ar'“%" \oj s\ai‘\mﬂ Pt e Wad: heard we own
one ofF Yo Nwr&w\gs ‘a\méu\ Lor Yo ey ok T wrenhioned go\w:) d one
oF Mo Aaurdn servies w P l\ou‘\.

\b. Twe ‘Qumr,“vimc“, oso warked $lve &\35 belore cowCW\j Lorwond
05 the rewrdings were plaged ow June W,2008, and e Aidwt 504 avybining
b e LAl RWW June W6, 2008, See Apgendl € a¥ & RP 850-5\ (o6lie/os).

M. Wed Wy o*x'OW\iﬂ q‘uw\‘\omé e Su\ror‘ o5 \We qupro.‘;r\c\k\ﬁ o
hove, Ve Juror, ugown any cdwnisslon, would Werr been excused Sor caunse
(achuah or \mglied blas) due Yo the urorh Vnowledar of wakerdal focks of way
case prior Yo Lol Yrougn oy 0.dwis5i0ns Wede Yo \Wiw Awrlmﬂ owr
Conversotion omd prower A-oﬂd'\"er whle a¥ Pue “Bo&\ Anurdn SV . Se’
Paregrogn 7, above.

18. T do wok hove ¥ verbatim N‘)a-r'\ ot Qrocm&w\ﬁ.s (A"‘Qv\éor}‘)‘\ﬁ\

3.



0% Yo 3‘“‘_’3 sdhenion (veir &), g0 T &0 wot now et SVlaes” wror
Muwmber wes . snd Camnor %o\"a,\kt Yo \ade o voir Alre wvxsu:\(a\s—c\&ru}
Ba_Courk_ Yo \nls. Alshonest awswers Yo gemera\ voir dive _ctmf,;\\o_w}vﬂ.

A, TE 15 upon ow o‘\a\u&vﬂ BeMek Mgk Vet A Andeed rwmember wme
from owr converssklon and prover ax Yo G\ dnurdn service, and Wad come
Sorward a5 o resul of \ls recoledtlon - We was o\ov}ows\j Sdnonest Yo Hae
BaNEE dhout \Wis weason bor cowing Corwiard (e, Whearing wme woaton o Yo\
Aardn Seri on o ruarAQVﬁ %\oﬁu\ W ourt), and had e been d/\o.\\zvxju\
and q'mt’a&r\wvxu& by Yy ohormiy AWrher when T Sieek voierd Wy Concenms or
waen Hre Juror SHnally come Sorward, Yae weor cond \nove been exiused

Sor cawnse.

T dedare under ‘Ju\q,“j of perjuny wwder e \aws of e Shake of mas\n}vxﬁ&m
ok, P ,Soreﬁo\ o Ywde and co )

Doded ok WaMe Wals, Waskington ¥ty _# [ Aoy of Ocober, 203

Hbotn (T oo

‘_Qhasﬁto%\\cr O\sew
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SUPERIOR COURT OF WASHINGTON
’ FOR THURSTON COUNTY

STATE OF WASHINGTON

jO

FILED
SUPsR T T
THUR < .

‘08 JUN17 P305

BY

DEPU™

NO. 07-1-00312-0 an

Plaintiff, EXHIBIT LIST (EXLST)
' JUDGE CHRISTINE A. POMEROY
Clerks: Alisa Williams / Dentse Merz
MICHAEL LYNN SUBLETT and Court Reporier: Chert Davidson
CHRISTOPHER LEE OLSEN Date: June 2, 2008 — June 18, 2008
Defendants. Bailiffs: Donna Altman / Betty Benefiel
Type of Hearing: Jury Trial
Offered By | Number of | Admitted? Title or Name
Exhibit Date of Exhibit
PHOTOGRAPHS

Mr. Bruneau State’s Yes aerial photo 320 “I”” St vicinity

No. 1 06-04-08
Mr. Bruneau State’s Yes 320 “I” St floor plan

No. 2 06-04-08
Mr. Bruneau State’s Yes Diagram of alleged victim’s home

No. 2A 06-04-08
Mr. Bruneau State’s Yes Front door
, No. 3 06-04-08
Mr. Bruneau State’s Yes Opposite view, front

No. 4 06-04-08
Mr. Bruneau State’s Yes Rear

No. 5 06-04-08
Mr. Bruneau State’s Yes Another view, same

No. 6 06-04-08
Mr. Bruneau State’s Yes Other rear view

No.7 06-04-08
Mr. Bruneau State’s Yes View “5" Wheel”

No. 8 06-04-08
Mr. Bruneau State’s Yes Another view——“:’»m Wheel”

No. 9 06-04-08




Offered By Number of | Admitted? Title or Name
Exhibit Date of Exhibit
Mr. Bruneau State’s Yes View of car port
No. 10 06-04-08
Mr. Bruneau State’s Yes Same, closer view
No. 11 06-04-08
Mr. Bruneau Staie’s Yes Door to Utility Room
No. 12 06-04-08
Mr. Brunecau State’s- Yes Same, different view
No. 13 06-04-08
Mr. Bruneau State’s Yes Entry: Utility Room to K
, No. 14 06-04-08
Mr. Bruneau State’s Yes Kitchen/Dining Area
No. 13 06-04-08
Mr. Bruneau State’s Yes Opposite View
. No. 16 06-04-08
Mr. Bruneau State’s Yes View of blinds
No. 17 06-04-08
Mr. Bruneau State’s Yes View of Kitchen window
No. 18 06-04-08
Mr. Bruneau State’s Yes Closer view
No. 19 06-04-08
Mr. Bruneau State’s Yes Same, uncovered
No. 20 06-04-08
Mr. Bruneau State’s Yes Front door (interior)
No. 21° 06-04-08
Mr. Bruneau State’s Yes Desk near front door
No. 22 06-04-08
Mr.-Bruneau State’s Yes Couch
No. 23 06-04-08
Mr. Bruneau State’s Yes “Tossed” BR
No. 24 06-04-08
Mr. Bruneau State’s Yes Other BR
' No. 25 06-04-08
Mr. Bruneau State’s Yes LR, Recliner
No. 26 06-04-08
Mr. Bruneau State’s Yes Same, other view
No. 27 06-04-08
Mr. Bruneau State’s Yes Floor near Recliner
No. 28 06-04-08
Mr. Bruneau State’s Yes Another view floor area (bat)
No. 29 06-04-08
Mr. Bruneau State’s Yes Fireplace (bat)
No. 30 06-04-08
Mr. Bruneau State’s Yes Closer view, same
NO. 31 06-04-08
Mr. Bruneau State’s Yes Utility Room (water heater)
06-04-08

No. 32

S

}
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Offered By Number of | Admitted? Title or Name
_ Exhibit Date of Exhibit
Mr. Bruneau State’s Yes Same, another perspective
No: 33 06-04-08 :
Mr. Bruneau State’s Yes Tape
No. 34 06-04-08
Mr. Bruneau State’s Yes Closer view, same
NO. 35 06-04-08
Mr. Bruneau State’s Yes Glove
NO. 36 06-04-08
Mr. Bruneau State’s Yes Closer view of glove
No. 37 06-04-08
Mr. Bruneau Staie’s Yes Bat
No. 38 06-04-08
Mr. Bruneau State’s Yes Safe
No. 39 06-04-08
Mr. Bruneau State’s Yes Same, door open
No. 40 06-04-08
Mr. Bruneau State’s Yes Vicinity 6300 Oid Oly Hwy
No. 41 06-04-08 '
Mr. Bruneau State’s Yes Same, different view
No. 42 06-04-08
Mr. Bruneau State’s Yes Embankment
No. 43 06-04-08
Mr. Bruneau State’s Yes Other view
No. 44 06-04-08
Mr. Bruneau State’s Yes Totten Truck, impound
No. 45 06/04/08
Mr. Bruneau State’s Yes Same, rear view
No. 46 06/04/08
Mr. Bruneau State’s Yes Same, side view
No. 47 06/04/08 ‘
Mr. Bruneau State’s Yes Same, closer view of canopy
No. 48 06/04/08
Mr. Bruneau State’s Yes Similar view
No. 49 06/04/08
Mr. Bruneau " State’s Yes Interior look
No. 50 06/04/08
Mr. Bruneau State’s Yes Closer look
No. 51 06/04/08
Mr. Bruneau State’s Yes Victim revealed
No. 52 06/04/08
Mr. Jackson State’s Yes P/U Processing: side view
No. 53 06-04-08
Mr. Jackson State’s Yes Same, rear view
No. 54 06-04-08
Mr. Jackson State’s Yes Victim revealed
| No. 55 06-04-08




Offered By Number of | Admitted? Title or Name
' Exhibit Date of Exhibit
Mr. Jackson State’s Yes Closer view
No. 56 06-04-08
Mr. Jackson State’s Yes Close-up, head
No. 57 06-04-08 :
Mr. Jackson State’s Yes Interior view, boxes removed
No. 58 06-04-08
Mr. Jackson State’s Yes Table
No. 59 06-04-08
Mr. jackson State’s Yes Victim out of truck
Na. 60 06-04-08
Mr. Jackson State’s Yes Closer view (R arm)
: No. 61 06-04-08
Mr. Jackson State’s Yes Victim’s feet
No. 62 06-04-08 '
Mr. Jackson State’s Yes Bound wrists
No. 63 06-04-08
Mr. Jackson State’s Yes Victim chest
No. 64 06-04-08
Mr. Jackson State’s Yes Frontal, face
No. 65 06-04-08
Mr. Jackson State’s Yes Right face
No. 66 06-04-08
Mr. Jackson State’s Yes Closer view
No. 67 06-04-08
Mr. Jackson State’s Yes Elsie Pray T-Bird
No. 68 06-05-08
Mr. Jackson State’s Yes Same, side view
No. 69 06-05-08
Mr. Jackson State’s Yes Sublett, 350 Z
No. 70 06-05-08
Mr. Jackson - State’s |  Yes Same, different view
No. 7} 06-05-08
Mr. Jackson State’s Yes “Permission slip” for Pray
No. 72 06-11-08
Mr. Jackson State’s Yes “Permission slip” for Landstad
’ No. 73 06-05-08
Mr. Jackson State’s Yes Coins from Z
No. 74 06-09-08
Mr. Jackson State’s Yes Same
No. 73 06-09-08
Mr. Jackson State’s Yes Chevy Suburban
No. 76 06-05-08
Mr. Jacksoit State’s Yes Same, driver side
No. 77 06-05-08
Mr. Jackson State’s Yes Same, passenger side
No. 78 06-05-08

C 8 b R E D




Offered By Number of | Admitted? Title or Name
Exhibit Date of Exhibit
Mr. Jackson State’s Yes Driver interior view
' No. 79 06-09-08 '
Mr. Jackson State’s Yes Passenger interior view
No. 80 06-09-08
Mr. Jackson State’s Yes Suburban cargo area
No. 81 06-09-08
Mr. Jackson State’s Yes Handicap card/Suburban
No. 82 06-09-08
Mr. Jackson State’s Yes Floorboard
No. 83 06-09-08
Mr. Jackson State’s Yes Grip/9mm
' No. 84 06-09-08
Mr. Jackson State’s Yes 9 mm
No. 85 06-09-08
Mr. Jackson State’s Yes 9mm w/mag
No. 86 06-09-08
Mr. Jackson State’s Yes Victim Checkbook
No. 87 06-09-08
Mr. Jackson State’s Yes Victim Check
No. §8 06-09-08
Mr. Jackson State’s Yes
No. 89 06-09-08 | Victim Coin Books
Mr. Jackson State’s Yes Victim SS Card
: No. 90 06-09-08
Mr. Jackson State’s Yes Coin box w/com
No. 91 06-09-08 :
Mr. Jackson ‘State’s Yes Sublett/Frazier personals, Las Vegas
No. 92 06-05-08 ’
Mr. Jackson State’s Yes | Sublett Personals, Las Vegas
No. 93 06-03-08
Mr. Jackson State’s Yes Victim/pre post-mortem examination
’ No. 94 06-05-08 ‘
Mr. Jackson State’s Yes Victim
No. 95 06-05-08
Mr. Jackson State’s Yes Ligature/wrists
No. 96 06-05-08
Mr. Jackson State’s Yes Ligature/arm
No. 97 06-05-08 : ,
Mr. Jackson State’s Yes Clothes removed/front
No. 98 06-05-08
Mr. Jackson State’s Yes Same, back
No. 99 06-05-08
Mr. Jackson State’s Yes Wound, back of neck
No. 100 06-05-08 _
Mr. Jackson State’s Yes Facial wounds-
No. 101 06-05-08
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Offered By Number of | Admitted? Title or Name
Exhibit Date of Exhibit
Mr. Jackson State’s Yes Mouth, closer view
No. 102 06-05-08
Mr. Jackson State’s Yes Wounds, R jawline
No. 103 06-05-08
Mr. Jackson State’s Yes Wound, chin
No. 104 06-05-08
Mr. Jackson State’s Yes Wound, jawline
No. 105 06-05-08
Mr. Jackson State’s Yes Right eye
No. 106 06-05-08
Mr. Jackson State’s Yes Left eye
No. 107 06-05-08
Mr. Jackson State’s Yes Evidence, cause/death
No. 108 06-05-08 '
Mr. Jackson State’s Yes Same
No. 109 06-05-08
Mr. Jackson State’s Yes Same
No. 110 06-05-08
Mr. Jackson State’s Yes interior head/blood trapped in head
No. 111 06-05-08 ,
Mr. Bruneau State’s Yes April Frazier 2/4/07
No. 112 06-04-08
Mr. Bruneau State’s Yes Same
No. 113 06-04-08
Mr. Bruneau State’s Yes . | Same, arm
No. 114 06-04-08
Mr. Jackson State’s Yes Aerial photo
No. 115 - 06/03/08
Mr. Jackson State’s Yes Table
No. 116 06-04-08
Mr. Jackson State’s Yes Baseball bat
No. 117 06-04-08
Mr. Jackson State’s Yes Latex glove
No. 118 06-04-08
Mr. Jackson State’s Yes Notes from counter
No. 119 06-04-08
Mr. Jackson State’s Yes Lifts from top of safe, dryer, washer (item 123)
No. 120 06-04-08 '
Mr. Jackson State’s Yes (item 123A)
No. 121 06-04-08
Mr. Jackson State’s Not (item 134) lift from table
No. 122 Admitted
Mr. Jackson State’s Yes (items 92, 22, 24, 60)
No. 123 06-04-08

S o & M NED




Offered By Number of | Admitted? Titie or Name
Exhibit Date of Exhibit
Mr. Jackson State’s Yes (victim’s prints)
No. 124 06-04-08
Mr. Jackson State’s Yes Lift from victim’s pick up
No. 125 06-04-08
Mr. Jackson State’s Not Lift from seat (victim’s pick up)
No. 126 Admitted
Mr. Jackson State’s Not Tape from “top shelf”
No. 127 Admitted
M. Jackson State’s Yes Tape from “top sheif”
No. 128 06-04-08 :
Mr. Jackson State’s © Yes Tape from “top shelf”
No0.129 06-04-08 |
SUBURBAN
Mr. Jackson State’s Yes Leather bag w/coin books, victim’s personal effects
No. 130 06-11-08
M. Jackson State's Yes 9mm pisto] (item 99)
No. 131 06-11-08
Mr. Jackson State’s Yes (item 109) - purse w/ hotel receipts:
No. 132 06-11-08 -
Mr Bruneau State’s Yes (item 1006) - casino items
No. 133 06-09-08
Mr Bruneau State’s Yes Victim financial documents (item 111)
No. 134 06-09-08
Mr Bruneau State’s Not Manila Envelope containing legal documents
No. 134A Admitted )
Mr. Jackson State’s Yes Bail receipt
No. 135 06-09-08
Mr. Jackson State’s Yes (item 101) - contents of checkbook
No. 136 06-09-08
Mr. Jackson State’s Yes Hotel receipts and W.V. receipts
No. 137 06-09-08
Mr. Jackson State’s Yes Checkbook
No. 138 06-09-08
Mr. Jackson State’s Yes Hotel receipt (item 100)
No. 139 06-09-08 |
Mr. Jackson State’s Yes Hote] receipt
_ No. 140 06-09-08
Mr. Jackson State’s Yes (item 117) - (clothing receipt)
No. 141 06-09-08
Mr. Jackson State’s Yes (item 103) receipt J.1.’s
No. 142 06-09-08
Mr. Jackson State’s Yes “permission slips” (Nissan)
No. 143 06-05-08
Mr Bruneau State’s Yes Sublett’s personal property (Las Vegas)
No. 144 06-09-08




Offered By Number of | Admitted? Title or Name
Exhibit Date of Exhibit
AUTOPSY
Mr. Jackson State’s Yes Tape/wrists (item 92)
No. 145 06-11-08
Mr. Jackson State’s 1 Yes Tape from ankle
No. 145-A 06-11-08
Mr. Jackson ~ State’s Yes Sock from foot (item 95)
No. 146 06-11-08
Mr. Jackson State’s Yes (item 96) sock from hand
No. 147 06-11-08
Mr. Jackson State’s Yes Yellow glove (L) hand (item 54)
‘ No. 148 06-11-08
Mr. Jackson | State’s Yes (item 91) strap from head
No. 149 06-11-08
Mr. Jackson Siate’s Yes Victim DNA (item 75)
No. 150 06-11-08
Mr. Jackson State’s Yes Olsen DNA (item 121)
No. 151 06-11-08 1 -
Mr Bruneau State’s Yes (item 131) Sublett DNA
No. 152 06-09-08
Mr Bruncau State’s Yes (item 132) Frazier DNA
No. 153 06-09-08
MISCELLANEQUS
Mr. Jackson State’s Yes [tem 124 (Target video)
No. 154 06-10-08
Mr. Jackson State’s Not Transcript of statement of Apnl Frazier
No. 155 Admitted L < _
Mr. Jackson State’s Yes Department of Justice Firearms receipt 7
No. 156 06-11-08
Mr. Jackson State’s Yes Copies of Targei credit card transactions
No.157 06-10-08
Mr. Jackson State’s Yes CD - Target surveillance
No. 158 06-10-08
Mr. Jackson State’s Yes Purchase receipts (serial numbers) 2 pages
No. 139 | 06/03/08 |
Mr. Jackson State’s Yes Tumwater Pawn (1/16/07)
No. 160 06/03/08
Mr. Jackson State’s Yes: Pawn X (1/27/07)
No. 161 06/03/08
Mr. Jackson State’s Yes Coin receipts (1/10/07)
No. 162 06/03/08
Mr. Jackson State’s Yes (item 34) Swab of stain on carpet
. No. 163 06-04-08
Mr. Bruneau State’s Yes Photograph of alleged victim
' No. 164 06-09-08
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Offered By Number of | Admitted? Title or Name
Exhibit Date of Exhibit
Mr. Jackson State’s Yes Photograph of generator
No, 165 06/03/08
Mr. Bruneau State’s Not Transcript of statement of Elsie Pray
No. 166 Admitted
Mr. Bruneau State’s Not Transcript of statement of Peter Landstad
No. 167 Admitted
Mr. Jackson State’s Yes Little Creek Casino hotel receipts
No. 168 06-09-08
Mr. Jackson State’s Yes . | Little Creek Casino vehicle receipts
NO. 169 06-09-08
Mr. Jackson State’s Yes City Bank transactions summary
' No. 170 06-09-08
Mr. Jackson State’s Yes Western Union fransactions summary
No. 171 06-09-08
Mr. Woodrow | Defendant’s Yes April Frazier’s personal items
No. 172 06-17-08
Mr. Woodrow | Defendant’s Not Packet of letters Frazier to Sublett
No. 173 Admitted
Mr. Woodrow | Defendant’s Not Copy of Envelope Frazier to Sublett
No. 173A Admitted
Mr. Lane Defendant’s Not Letter from Frazier to Sublett
No. 174 Admitted '
Mr. Jackson State’s Yes Key Bank Totten video
No. 175 06-10-08
Mr. Jackson State’s Yes Key Bank summary chart
No. 176 06-10-08
M. Jackson State’s Not lnvestigation summary of Key Bank
No. 177 Admitted
Mr. Bruneau State’s Yes CD — Jail phone calls )
No. 178 06-11-08
Mr. Bruneau State’s Yes Transcript of jail phone calls
No.178A | 06-11-08 |2// 543 AL E)
Mr. Bruneau State’s Yes Transcript of jail phone calls
' No. 1788 | 06-11-08 ///(/57’*/4‘7%/(;
Mr. Bruneau State’s Yes CD - Olsen
No. 179 06-11-08
Mr. Bruneau State’s Yes Transcript of Olsen /'//yg,/y/qﬁ e
No. 179A 06-11-08 | For purposes of using as a listening device only
Mr. Bruneau State’s Yes Transcript of Olecn/Frazwr/Pray -Hicks
No.179B | 06-12-08 / /e vats v
Mr. Bruneau State’s Yes 2" Aplap ofTransgnpt Olsen
No. 180 06-12-08 . ‘ ]
Mr. Lane Defendant’s Not CD of jail phone calis
No. 181 Admitted
Mr. Lane Defendant’s Not scrlpt of ﬁ
No. 182 | Admitted Ve
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Offered By Number of | Admitted? Title or Name
Exhibit Date of Exhibit
Mr. Lane Defendant’s Not CD of jail phone calls
No. 183 Admitted _
Mr. Lane Defendant’s Not Transcript of CD
No. 184 | Admitted | / /Ly sd¥vAgIve
Mr. Woodrow | Defendant’s Yes A-Ace Bail Bond form
No. 185 06-12-08
Mr Woodrow | Defendant’s Yes Tumwater Pawn receipt
No. 186 06-12-08 ‘
Mr. Jackson State’s Not Statement of Chnstopher Olsen
No. 187 Admitted
Mr. Jackson State’s Not Judgment and Sentence/Christopher Olsen
No. 188 Admitted

I have examined the exhibits in the above-entitled case and stipulate the exhibits noted as

STIPULATION TO EXHIBIT LIST

admitied are acceptable for review by the jury/judge.

Dated: ] 7 OLA‘A—

, 2008.
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#forney(s) for Defendant
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DECIARATION OF RICHARD WOODROW

1. I am a licenced attorney in the State of Washington (WSBA # 18680), am
competent to testify, and base this declaration on personal knowledge.

2. I was the defanse attomey who represented Christopher Olsen throughout
all pre-trial and trial proceedings in the case entitled State of Washington vs.

Christopher Olsen, Thurston County Supericr Court Cause Number 07-1-01363-0.
During Deputy Prosecutor David Bruneau's closing arquments to the jury

on J\m 17, 2008, hs presented a 47-slide PowerPoint presentaticn that included

multiple slides containing the unadmitted booking photographs of both Mr. Olsen
ard his co-defendant Michael Sublett, all of which had the addition of text above
and below the photographs or encircling the photographs along with arrows pointing
to the photographs, and an altered photograph with the word "GUILTY" in bold

red latters superimposed over the photograph.
4. Although I made two objections on the recard during deputy prosecutor

Bruneau's presentation, Mr, Bruneau continued through his slide presentation
showing the jury all 47 slides, including the final slide which included the
word "GUILTY" in bold red lettexs superimposed over the unadmitted booking

photographs of Mr. Olsen and Mr, Sublett.

—5e-At-the-same-time the final-slide-was being presented, deputy - prosecutcor
Bruneau told the jury: "They are guilty as indicated, These defendants, ladies

and gentlemen, are guilty as charged and quilty as proven,'

I declare undar penalty of perjury under the laws of ths State of Washington
that the foregoing is true and correct ;\
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