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State v. Herbin, Not Reported in P. 3d ( 2013)      

prOt."Y,,,,,, hym igbt-lacy
174 Wash.App. 1078

i it U. S. Code       /
i°

U_
1

Start Section
to support his three kidnapping convictions, ( 3) the Q

trial court acted outside its statutory authority by

174 Wash.App. 1078
ordering mental health evaluation and treatment as
a condition of community custody, ( 4) he received

NOTE: UNPUBLISHED OPINION,  SEE RCWA an unconstitutionally disproportionate sentence, ( 5)

2. 06. 040 he was denied his Sixth Amendment right to an

Court of Appeals of Washington,       impartial jury,( 6) the prosecutor' s use of a PowerPoint
Division 2.    demonstration during closing argument constituted

misconduct, and( 7) cumulative error denied his right

STWTE of Washington, Respondent,    to a fair trial. We affirm in part and reverse in part.

v. We reverse three of Herbin! s first degree. robbery
Deshone Vere11HERBIN, Appellant.    convictions and their attendant firearm sentencing

enhancements for insufficient evidence;  and we

No. 41944- 1— II..   I May 21, 2013.   reverse his convictions on the remaining charges
and remand for a new trial because the prosecutor
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committed prejudicial misconduct during closing

Paula K. Casey, J.
argument.
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Nicholas Oatfield, Zachary Dodge, Aaron Ormrod,
Carol L. La Verne, Thurston County Prosecutor's

and Nicholas Ormrod were members of a paintball
Office, Olympia, WA, for Respondent.

team who shared a house in Olympia, Washington.

Opinion
All four, were at home on December 27, 2009,

with Dodge' s fiancee, Brittany Burgess, and fellow

teammate, Casey Jones. The team gathered at the
UNPUBLISHED OPINION Olympia house because they had scheduled an

VAN DEREN, J.     
early practice the next morning. Another teammate,
Malcolm Moore, came to the house around 3: 30 am.

1 A jury returned verdicts finding Deshone When Moore arrived, Jones was asleep on a c.ouch

Verell Herbin guilty of one count of first degree in the living room and everyone else was asleep in

burglary, three counts of first degree kidnapping,     their bedrooms. Moore locked the door, made himself

and four counts of first degree robbery. The jury a sandwich, and called his girlfriend. Shortly after

also returned special verdicts finding that Herbiii calling his girlfriend, Moore heard a loud knock at the

committed his offenses " while armed with a deadly
door.

weapon— firearm." Herrbin appeals his convictions
and sentence,  asserting that  ( 1)  the trial court Moore woke up Jones and told him that something

erred by failing to instruct the jury that it did     " sketchy[]" was going on outside the house. Report of

not need to be. unanimous to answer " no" on the Proceedings( RP)( Feb. 23, 2011) at 134. When Jones

special verdict sentencing enhancement forms, ( 2)     opened the door slightly, someone on the porch tried

the trial court improperly imposed firearm sentencing
to force the door open. Moore and Jones attempted to

enhancements due to erroneous jury instructions,     shut the door and Jones began shouting for the other

and ( 3)  his defense counsel was ineffective for occupants to wake up and call 911. Moore and Jones

failing to object to certain hearsay testimony.  In could not shut the door, however, because someone

his statement of additional grounds for review on the porch stuck the barrel of a shotgun in the door

SAG), Herbin asserts ( 1) the State' s evidence was
jam and yelled," Shoot that motherfucker." RP at 150.

insufficient to support three of his first degree robbery
Three men entered the home, and one of the intruders

convictions, t ( 2) the Staters evidence was insufficient
forced Moore and Jones to crawl into the kitchen/

WestlawNext © 2013 Thomson Reuters, No claim to original U. S. Government Works. 1
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dining room area at gunpoint while the two remaining Thurston County Deputy Sheriff Rod Ditrich was the

intruders made their way toward the bedrooms. 2 first officer to arrive at the house. As he approached,

Ditrich saw a red Ford Explorer in the road with

3 one person in the Explorer' s driver's seat and another
2 Nicholas woke up when he heard a commotion

in the house and someone shouting to call 911. He
person standing just outside the passenger side of
the vehicle. As Ditrich turned on his lights and

called 911 and locked his door. Soon thereafter, a man
drove toward the Explorer, the men fled in different

carrying a shotgun kicked open Nicholas's bedroom
directions. A short time later, Jessup Tillman, the man

door and forced Nicholas to crawl into the kitchen.
who had been standing outside the passenger side of
the Explorer, called the police and told them that he

When Oatfield heard someone knocking at the door,
was one of the intruders. A canine patrol officer and

he woke up and left his bedroom to see who was

his dog located John Burns nearby and arrested him.
there. After hearing a loud crash and Jones shouting
to call 911, Oatfield ran into Aaron' s bedroom and

told him that they were being robbed. Aaron woke up
Officers found items that had been taken from the

and called 911, while Oatfield sat against the bedroom
house in the Explorer. Officers also found a loaded

door. Oatfield could hear footsteps in the hallway and

shotgun that belonged to Tillman in the bushes near

the house' s front door. Police located Herbin and
people forcing their way into the other bedrooms.    earrested him the following day. The State charged
One of the intruders kicked open the bedroom door

Herbin with first degree burglary while armed with a
that Oatfield had been leaning against and pointed a
shotgun at Oatfield's head. Oatfield quickly glanced

deadly weapon— firearm, three counts of first degree

at the intruder and, although the intruder was wearing
kidnapping while armed with a deadly weapon—

something to obscure his face, Oatfield was able to
firearm, and four counts of first degree robbery while
armed with a deadly weapon— firearm.

later identify him as Herbin. Herbin then forced

Oatfield and Aaron to crawl into the kitchen/dining
3 Burns, Tillmon, and Herbin were tried together

room. 

in April 2010. The jury returned verdicts finding

Burns and Tillmon guilty of all charges and sentencing
Dodge also woke up when he heard a commotion

aggravators. But the jury could not reach a unanimous
coming from the living room. Dodge peered out his
bedroom door and heard intruders yelling and Jones

decision about Herbin' s guilt on any charges and the
trial court declared a mistrial.

shouting for someone to call 911. Dodge ran back
into his bedroom and hel4 Burgess until two intruders

Herbin was tried a second time in November 2010. At
forced their way into the bedroom. The first intruder,

Herbin s second trial, the trial court excused a juror
whom Dodge later identified as Herbin, pointed a

after finding that the juror presented extrinsic evidence
shotgun at Dodge and told the couple not to call the

police or he would shoot them. Herbin then left the
during deliberations. The trial court later declared a

mistrial after a reconstituted jury could not reach a
room and, a short time later, a second intruder armed

verdict. Herbbi third trial began on February 22,
with a shotgun entered. The second intruder took a

laptop computer and some money and then forced
2011.

Dodge and Burgess to walk into the kitchen/ dining
At Herbin's third trial, Tiffani Strickland testified that

room and lie face down next to the others. 
she owned the Ford Explorer police had located at the

crime scene and that she was acquainted with Herbin.
After the occupants and guests were forced into the

kitchen/ dining room, the intruders took items from
She stated that Herbin and Herl3 in' s father were at

Oatfield' s bedroom as well as from both of the
her home on the evening of December 26, 2009, from

approximately 7: 00 to 8: 00 pm until around midnight.
Ormrod brothers' bedrooms, which items included

Herbin returned to Strickland' s home at around 3: 00
cash, a television, and paintball equipment. The three

intruders were in the house for approximately five
AM, woke her up, and asked for her car keys. About
one hour later, police called Strickland to inquire

minutes before police arrived.
whether her car had been stolen. Strickland told police

y°,+ esstla Nexr© 2013 Thomson Reuters. No claim to original U. S. Government Works. 2
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that she had loaned the car to Herbin. When she went
outside, Strickland saw a white Chevrolet Impala that

A. Standard of Review

she had not seen before parked in the same spot where      *
4 Sufficient evidence exists to support a conviction

she had parked her Explorer the previous evening. The if any rational trier of fact could find the essential

Chevrolet Impala was registered to Tillmon, whom
elements of the crime beyond a reasonable doubt when

Strickland had never met.    
viewing the evidence in the light most favorable to
the State. State v. Hosier, 157 Wn.2d 1, 8, 133 P. 3d

Laurie Owen testified that she owned a house in 936( 2006). A defendant claiming insufficiency of the

Tumwater, Washington, where she lived with Herbin;
evidence admits the truth of the Stateps evidence and

Her`.,6in§ girlfriend, Ashley Perreira; and Perreira's all inferences that reasonably can be drawn from the

daughter. Owen stated that Herbiri and his father evidence. State v. Salinas, 119 Wn.2d .192, 201, 829

came to her house at around 10: 00 pm on December P. 2d 1068 ( 1992). Circumstantial evidence and direct

26, 2009. Owen woke up at around 3: 00 pm when she evidence are equally reliable. State v. Delmarter, 94

heard Herbin talking loudly on his telephone saying,     
Wn.2d 634, 638, 618 P. 2d 99 ( 1980). We defer to

Come get me then. Come get me right now.' " RP the trier of fact on issues of conflicting testimony,

Feb. 23, 2011) at 277. Owen told Herbin to be quiet,     credibility of witnesses, and the persuasiveness of the

returned to bed, and then heard someone leave the evidence. State v. Walton, 64 Wn.App. 410, 415- 16,

house. About one hour later, Owen received a call from 824 P. 2d 533 ( 1992).

Herbin_=s cell phone but when she answered it, there

was no response.     
We review jury instructions de novo, " within the

context of the jury instructions as a whole." State v.

The jury returned guilty verdicts on all charges
Jackman, 156 Wn.2d 736, 743, 132 P. 3d 136 ( 2006).

Jury instructions," taken in their entirety, must informand answered " yes" on each special verdict form.

Clerks Papers( CP) at 50- 65. The trial court imposed the jury that the State bears the burden of proving

an exceptional sentence downward of 629 months.     every essential element of a criminal offense beyond a

Herbin timely appeals his convictions and sentence.     reasonable doubt," State v. Pirtle, 127 Wn.2d 628, 656,

We address only those issues necessary to this appeal
904 P. 2d 245( 1995). When a defendant challenges the

based on our reversal of his convictions for three first sufficiency of the evidence in light of an incomplete

degree robbery convictions for insufficient evidence or incorrect jury instruction, we determine whether

and our reversal and remand of his convictions for sufficient evidence exists to sustain the conviction

first degree burglary, three counts of first degree based on the given instruction. See, e.g., Tonkovich v..

kidnapping, and one count of first degree robbery
Dept ofLabor& Indus., 3i Wn.2d 220, 225, 195 P: 2d

based in prosecutorial misconduct during closing.  
638 ( 1948) (" It is the approved rule in this state that

the parties are bound by the law laid down by the court
in its instructions[.] ... In such case, the sufficiency of

the evidence to sustain the verdict is to be determined
ANALYSIS by the application of the instructions and rules of law

I. SUFFICIENCY OF THE EVIDENCE
laid down in the charge.").

In his SAG, H,erbin first argues that the State' s
evidence was insufficient to support three of his four B. Sufficiency of the Evidence- First Degree

first degree robbery convictions. Specifically, Her—bin
Robbery of Oatfield, Aaron, or Nicholas

argues that under the trial court' s jury instructions,     
Here, the trial court's jury instructions were victim-

the State' s evidence was insufficient to support a
specific  " to- convict"  first degree robbery jury

finding that he or an accomplice unlawfully took
instructions, to which neither party objected at trial:

personal property from the person of Oatfield, Aaron,
or Nicholas. We agree, vacate those convictions and To convict the defendant... of the crime of robbery

their attendant firearm sentence enhancements, and in the first degree, ... each of the following six

remand for resentencing consistent with this opinion. elements of the crime must be proved beyond a

reasonable doubt:

Westla;vNext`© 2013 Thomson Reuters. No claim to original U. S. Government Works.
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the person of another." CP 41- 43 ( emphasis added).
I) That on or about December 27, 2009, the

But here the State did not present any evidence that
defendant or an accomplice unlawfully took

Herbin or an accomplice took personal property from
personal property from the person of another,     

the person of Oatfield or from either of the Ormrod
victim's name];    

brothers. Instead, the evidence showed that Oatfield,

2) That the defendant or an accomplice intended to
Aaron, and Nicholas did not discover that any of their

commit theft of the ro er
personal property had been taken until after Herbin,

p p ty,     
Tillmon, and Bruns left the home.

3) That the taking was against the person' s will by
the defendant' s or accomplice's use or threatened use The State' conceded this that Herbin or an accomplice

of immediate force, violence, or fear of injury to that did not take property from the person ofOatfield or the

person or to that person' s property or to the person Ormrod brothers, when it presented its theory of the
or property of another;     case during closing arguments:

4) That force or fear was used by the defendant or The four victims of robbery,
an accomplice to obtain or retain possession of the ladies and gentlemen,   the

property; people who in the case of

Zachary Dodge,   who was

5)( a) That in the commission of these acts or present when his property was
in immediate flight therefrom the defendant or an stolen,  or Nicholas Oatfield,

accomplice was armed with a deadly weapon; or Nicholas Ormrod and Aaron

Ormrod,  who were removed
5 ( b) That in the commission of these acts or in

from their rooms so that their
the immediate flight therefrom the defendant or an

property could be stolen, are the
accomplice displayed what appeared to be a firearm

victims of the robbery.
or other deadly weapon; and

RP ( Feb. 24, 2011) at 427. Because the law of the
6) That any of these acts occurred in the State of

case doctrine required the Statc to prove that Flerliin
Washington.       

or an accomplice unlawfully took personal property

CP at 41- 43( emphasis added).     
from the person of Oatfield, Aaron, and Nicholas to

sustain the first degree robbery convictions related

Although this instruction was based on
to those victims° and because the State' s evidence

11 WASHINGTON PRACTICE: WASHINGTON
was insufficient to prove that requisite element of

PATTERN JURY INSTRUCTION'S:  CRIMINAL the offenses, we vacate IHerbin' s first degree robbery

37.02, at 667 ( 3d ed.2008) ( WPIC), the trial court's
convictions in relation to those victims, as well as the

to- convict" instructions omitted the WPIC' s optional
attendant firearm sentence enhancements, and remand

language, "[ or in the presence] of another." And for resentencing consistent with this opinion.

because the trial court' s" to- convict" instructions were

provided without objection, they became the law of the
C. Sufficiency of the Evidence— Kidnapping

case. See State v. Homes, 74 Wn.2d 72 I, 725, 446 P. 2d
Herbin also contends that sufficient evidence does not

344 ( 1968) ( Under the' " law of the case' " doctrine,     
support his kidnapping convictions, arguing that the

jury instructions not objected to become the law of the
kidnappings were merely incidental to the first degree

case. ( quoting State v. Leohner, 69 Wn.2d 131, 134,     
robbery convictions and therefore must be dismissed

417 P. 2d 368( 1966))).       
under our decision in State v. Korum, 120 Wn.App.
686, 86 P. 3d 166( 2004), affd in part and rev'd in part

Accordingly,  to sustain a first degree robbery on other grounds, 157 Wn. 2d 614, 620, 141 P. 3d 13
conviction, the State' s evidence must have been     (

2006), We disagree.

sufficient to support the jury finding that Herbin or an

accomplice " unlawfully took personal property from

WestiawNexf CO 2013 Thomson Reuters. No claim to original U. S. Government Works. 4
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6 Although we held in Korum that under certain

circumstances, kidnapping is merely incidental to A defendant claiming prosecutorial misconduct must

robbery, a kidnapping is not incidental to a robbery show both improper conduct and resulting prejudice.

when the victim of the kidnapping was different from State v. Fisher, 165 Wn.2d 727, 747, 202 P. 3d 937

the victim of the robbery. Our analysis in Korum relied     ( 2009). Prejudice exists when there is a substantial

on State v. Green, 94 Wn.2d 216, 226- 27, 616 P.2d likelihood that the misconduct affected the Verdict.

628( 1980), in which our Supreme Court held that the State v. McKenzie,  157 Wn.2d 44, 52,  134 P. 3d

restraint and movement of a victim that are merely 221 ( 2006). Because ' Herein did not object to the

incidental and integral to the commission of another prosecutor's allegedly improper conduct at trial, we
crime do not constitute the independent, separate crime must ascertain whether the prosecutor's misconduct

of kidnapping. was " so flagrant and ill- intentioned" that it caused

an " enduring and resulting prejudice" incurable by
In State v. Vladovic, 99 Wn.2d 413, 424, 662 P. 2d a jury instruction. State v. Stenson, 132 Wn. 2d 668,
853 ( 1983), the defendant, citing Green, argued that 719, 940 P. 2d 1239 ( 1997). Under this heightened

there was insufficient evidence that he committed standard of review,•  ;erbii has the burden to show that

kidnapping because " the acts did not bear the indicia     "( 1) ` no curative instruction would have obviated any

of a true kidnapping." Our Supreme Court disagreed,     prejudicial effect on the jury' and ( 2) the misconduct

concluding that " Green is inapposite in the instant resulted in prejudice that ` had a substantial likelihood

case since ... the restraint of the four employees was a of affecting the jury verdict.' " State v. Emery, 174
separate act from the robbery ofMr. Jensen. Therefore Wn. 2d 741, 761, 278 P. 3d 653( 2012)( quoting State v.

the robbery of Mr. Jensen could not supply the restraint Thorgerson, 172 Wn.2d 438, 455, 258 P. 3d 43( 2011)).

element of the kidnappings." Vladovic, 99 Wn.2d at In analyzing a prosecutorial misconduct claim, we

424.   focus less on whether the prosecutor's misconduct

was flagrant or ill intentioned and more on whether

Here, the State charged Herbin with three counts the resulting prejudice could have been cured." Emery,
of first degree kidnapping for his conduct related 174 Wn.2d at 762. " ` The criterion always is, has

to Moore, Jones, and Burgess; whereas, it charged such a feeling ofprejudice been engendered or located

Herbin with four counts of first degree robbery in the minds of the jury as to prevent a [ defendant]
for his conduct related to Dodge, Oatfield, Aaron,     from having a fair trial?' " Emery,  172 Wn.2d at

and Nicholas.  The trial court's " to- convict" jury 762( alteration in original)( quoting Slattery v. City of

instructions also named each victim related to each s* Seattle, 169 Wash. 144, 148, 13 P. 2d 464( 1932)).

degree kidnapping and each first degree robbery
charge. Accordingly, because each of the kidnapping      * 7 Here,  3 of the 119 slides contained in the

victims was distinct from each of the robbery record are problematic . 4 The first slide contains
victims, we hold that Herbm' s first degree kidnapping the words " STATE OF WASHINGTON vs." in a

convictions are not merely incidental to his remaining large font written above what appears to be Herbiii1S
first degree robbery conviction and, thus, sufficient

booking photograph with his name written below
evidence supports his kidnapping convictions.     the photograph. Suppl. CP at 162. On that same

slide, below Heroin' s name, the words " GUILTY

II. PROSECUTORIAL MISCONDUCT
AS CHARGED" are written within quotation marks.

Herbm also argues that the prosecutor committed
Suppl. CP at 162. A second slide has a larger version of

misconduct during closing argument by presenting a
the same booking photograph with the following text

PowerPoint slide that contained the word " GUILTY"     
written across the photograph:

superimposed across his photograph. We agree that

the prosecutor' s use of certain slides during closing       ( FACE)"... burned in my memory ...
argument was improper and hold that the prosecutor' s

improper conduct resulted in such prejudice that scariest day of my life ..."
Herbin is entitled to a new trial.

Nick Oatfield

WesllawNexr 2013 Thomson Reuters. No claim to original S. Government Works. 5
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defendant drovedrove over [ the victim] ..." and "... you

Suppl. CP at 249. Finally, the third slide also
were beating the crap out of me!" This slide also

contains Herbin3s booking photograph with the
featured accompanying audio.

word " GUILTY" written across his face in a large

font. Suppl. CP at 259. In this same slide,' Herbin' s      * 8 Glasmann,  175 Wn.2d at 701  ( alterations in

photograph and the word " GUILTY" are circled original)( internal record citations omitted).

and several arrows are pointing at the encircled

photograph with various text written at the start of The court held that the prosecutor's use of these slides

each arrow describing various pieces of evidence was improper, reasoning that the slides expressed
such as, " Identified by Nick Oatfield," and " Ford the prosecutor's personal opinion of the defendant' s

Explorer at crime scene." Suppl. CP at 259.     guilt and presented evidence that was not part of the

The prosecutor's use of these slides during closing trial. Glasmann, 175 Wn.2d at 706- 707. It noted that

argument was improper. Our Supreme Court has     " there w[ as] no sequence of photographs in evidence

recently analyzed a prosecutorial misconduct claim with ` GUILTY' on the face or ` GUILTY, GUILTY,

related to the prosecutor' s use of PowerPoint slides GUILTY.' Yet this ` evidence' was made a part of

during closing argument in sore v. Glasmann, 175 the trial by. the prosecutor during closing argument."
Wn.2d 696, 286 P. 3d 673 ( 2012). In Glasmann, the Glasmann, 175 Wn.2d at 706( internal record citations

prosecutor presented at least five slides that contained omitted).

the defendant' s booking photograph, in which he had a

bloody and unkempt appearance due to his altercation Similarly here,  there was no evidence at trial

with police during his arrest, and each of the slides depicting Herbin' s face with the word " GUILTY"

contained a caption. 175 Wn.2d at 701- 702, 706. Our superimposed on it and it was improper for the

Supreme Court described these slides as follows:  prosecutor to present this slide at closing. Additionally,
the use of the slide containing the text, " GUILTY

In one slide, the booking photo appeared above the AS CHARGED" in quotation marks suggests the
caption, " DO YOU BELIEVE HIM?" In another

prosecutor' s personal belief as to Herbrn':s guilt,
booking photo slide the caption read,  " WHY

particularly because this quoted phrase was not
SHOULD YOU BELIEVE ANYTHING HE SAYS

attributable to any trial testimony. Suppl. CP at 162.
ABOUT THE ASSAULT?" Near the end of the

Finally, the use of Oatfield' s testimony, "( FACE)
presentation, the booking photo appeared three more     ' burned in my memory scariest day of my
times: first with the word" GUILTY" superimposed life ...' " superimposed over an enlarged photograph

diagonally in red letters across Glasmann's battered of Herbin could potentially inflame the passions of
face. In the second slide the word " GUILTY" was

the jury by suggesting that Herbin is a scary and
superimposed in red letters again in the opposite

dangerous person. Suppl. CP at 249. Accordingly, the
direction, forming an" X" shape across Glasmann's prosecutor's use of these slides was improper.
face. In the third slide, the word" GUILTY," again

in red letters, was superimposed horizontally over
Moreover, we agree with Heroin that the prosecutor' s

the previously superimposed words.      improper use of these slides requires reversal

of his convictions.  We recognize that this case
Glasmann, 175 Wn.2d at 701- 702 ( internal record

citations omitted). In addition to the slides described
is distinguishable from Glasmann because, unlike

above, the prosecutor presented the following slides
Glasmann,  Heroin' s booking photograph does

during closing arguments:
notdepict him in a bloody an unkempt manner, " a

condition likely to have resulted in even greater

One slide showed Glasmann crouched behind the impact because of captions that challenged the jury to

minimart counter with a choke hold on [ the victim]     question the truthfulness of[ Glasmann' s] testimony."

and a caption reading, " YOU JUST BROKE OUR Glasmann, 175 Wn.2d at 705. Also unlike Glasmann,

LOVE."  Another slide featuring a photograph Herbin' s credibility was not directly at issue since he

of [ the victim's]  back injuries appeared with did not testify at trial, and none of the prosecutor's

the captions, " What was happening right before slides commented on Heroin' s credibility. Despite
these distinctions, however, we hold that the use of

W'estb:.PA/Nexr© 2013 Thomson Reuters, No claim to original U. S. Government Works. 6
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the slides resulted in prejudice that" had a substantial
that words cannot" and, thus," may be very difficult to

likelihood of affecting the jury verdict" warranting a
overcome with an instruction." Glasmann, 175 Wn.2d

new trial. Thorgerson, 172 Wn.2d at 455.   at 707 ( citing State v. Gregory, 158 Wn.2d 759, 866-
67, 147 P. 3d 1201 ( 2006)). Because the prosecutor' s

Like Glasmann, here the prosecutor " intentionally misconduct in presenting highly inflammatory slides

presented the jury with copies of[ Herbin!s} booking containing Herbin' s altered booking photograph had

photograph altered by the addition of phrases
a substantial likelihood of affecting the jury verdict

calculated to influence the jury' s assessment of
that was incurable by a jury instruction, we reverse

Herbtn! s] guilt." 175 Wn. 2d at 705. As our Supreme Wit remaining convictions and remand for a new

Court reasoned when holding that the prosecutor' s
trial.

use of a similarly altered booking photograph was
misconduct warranting a new trial, " the prosecutor' s

We reverse three of Herbin' s first degree robbery

modification of photographs by adding captions was
convictions and their attendant firearm sentence

the equivalent of unadmitted evidence ... made a part
enhancements for lack of sufficient evidence, reverse

of the trial by the prosecutor during closing argument."     
and remand ttOtiriS;; convictions for one count of

Glasmann, 175 Wn.2d at 706. Additionally, although
first degree burglary, three counts of first degree

we recognize that the prosecutor here linked the kidnapping, and one count of first degree robbery

GUILTY" statement superimposed over Herbinas
for a new trial based on prosecutorial misconduct in

booking photograph with various pieces of evidence closing.
6

presented during the trial and, thus, did not express a
personal opinion ofHerb1i!s guilt through use of that A majority of the panel having determined that

slide, the prosecutor did express a personal opinion of this opinion will not be printed in the Washington

Herliip!s guilt when presenting a slide with the phrase Appellate Reports,  but will be filed for public

GUILTY AS CHARGED" written beneath Heroin' s record in accordance with RCW 2. 06.040, it is so

booking photograph.
5

Suppl. CP at 259, 162.      
ordered.Worswick, C. J.

9 Following'  Glasmann,  we hold that the

prosecutor' s use of slides containing Herbin?s altered We concur: PENOYAR, J., and WORSWICK, C. J.

booking photograph " was so pervasive that it could
not have been cured by an instruction." 175 Wn.2d at

Parallel Citations

707. As our Supreme Court recognized when reversing

Glasmann' s convictions for prosecutorial misconduct,     
2013 WL 2247398( Wash.App. Div. 2)

Highly prejudicial images may sway a jury in ways

Footnotes

1 Herbip' s appellate counsel filed a supplemental brief in support of this SAG argument.

2 The record is unclear if the kitchen and dining room are together but the record suggests that all the victims were

eventually on the dining room floor.
3 Because Nicholas and Aaron Ormrod are twin brothers that share the same last name, we use their first names for clarity.

4 The State did not provide the slides used in its PowerPoint demonstration during closing arguments before Herbin' s
appellate counsel filed its opening brief and before. Heroin filed his SAG. On August 9, 2012, this court ordered
the State to provide the PowerPoint slides to appellate counsel. Although the State provided a supplemental record
containing 119 PowerPoint slides, it is unclear which of the slides were actually used during closing argument. The
State filed a declaration that to the best of its knowledge the 119 PowerPoint slides contained in the supplemental
record represented all of the PowerPoint slides that were shown to the jury during the trial. We will assume for the sake

of Heroin' s argument that all of the slides contained in the record were shown to the jury during closing argument.
5 The record on appeal does not indicate the nature of the prosecutor' s argument when presenting this slide to the jury.

6 We decline to address several of He"rbin' s asserted issues on appeal in light of our reversal of his three first degree

robbery convictions for insufficient evidence and our reversal of his remaining convictions based in prosecutorial

Westlao/Next 2013 Thomson Reuters. No claim to original U. S. Government Works. 7
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misconduct during closing. But we note that, to the extent that Herbin argues that his counsel' s failure to object to•
hearsay testimony prejudiced him because sufficient evidence did not support the imposition of firearm enhancements

absent the hearsay testimony, his argument fails. Here, even assuming that Detective Hamilton' s testimony regarding
the operability of the firearm found at the Olympia home was objectionable hearsay, eyewitness testimony describing

the shotguns possessed by Herbin, Tillmon, and Burns during the course of the home invasion was sufficient to support

the jury' s finding that,Herbin was armed with a firearm during the commission of his offenses. See e. g., State v. Mathe,
35 Wn. App. 572, 581- 82, 668 P. 2d 599( 1983)( State presented sufficient evidence that defendant" used a real and
operable gun" with the testimony of two eyewitnesses who described in detail the guns used by the defendant), affd,
102 Wn. 2d 537, 688 P. 2d 859( 1984); State v.. Bowman, 36 Wn. App. 798, 803, 678 P. 2d 1273( 1984)("` The evidence

is sufficient if a witness to the crime has testified to the presence of such a weapon, as happened here.... The evidence

may be circumstantial; no weapon need be produced or introduced.'"( quoting Tongate, 93 Wn. 2d 751, 754, 613 P. 2d

121 ( 1980))).

End of Document 2013 Thomson Reuters. No claim to original U. S. Government Works.

Westta,

iINextt ©
2013 Thomson Reuters. No claim to original U. S. Government Works. 8
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THURSTON COUNTY SHERIFF' S OFFICE

uc«?

a17ClUk    

Jig G1 r }       -,,,
r 1 Timothy P. Braniff, Undersheriff

Sfini. 
W,. A..  S. iH ; I;: N G T° i®' N <      

David A. Pearsall, Chief DeputySINCE 1852

Bradley J. Watkins, Chief Deputy
Todd L. Thoma, Chief Deputy

JOHN D. SNAZA Joan A. Plaja, Fiscal Manager

Sheriff
2000 Lakeridge Drive SW• Olympia, Washington- 98502- 6045 • ( 360) 786- 5500

September 5, 2013

Christopher Olsen — DOC# 831898

Washington State Penitentiary
R B- 2- 12

1313 N
13th

Avenue

Walla Walla, WA 99362- 8817

RE:     Records Request received September 3, 2013

Dear Mr.Olsen:

This is sent in response to your records request received September 3, 2013 by
Thurston County Corrections Administration.

Your request is for: `A color copy of the booking photo with verification such as a letter or
other proof that it is in fact a booking photo"

Weihave enclosed a copy of your booking photo from 04/ 11/ 08 which notates the name
of this facility.  It includes your full name and date of birth and the date of the photo

which should verify the photo.  This concludes your request for information.

Sincerely,

James Downing, Captain
Thurston County Corrections

J D/ vw

cc:      Olsen PDR # 849

2_
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RICHARD WOODROW

ATTORNEY AT LAW

December 19, 2012

Christopher Olsen

DOC # 831898 RP oL(2I;WSP
1313 North 13th Avenue

Walla Walla, WA 99362

Re: PRP

I know your probably know your appeal was denied.  When you file your PRP make sure to

include the following:
1.  Violation of right to fair trial when Bruneau used an exhibit that had your mug shot

displayed on a projector screen. Your picture was highlighted with a red banner that said guilty.  I
objected and the judge ordered the prosecutor to remove the exhibit from the jury' s view.  The
prosecutor took his time about it.  I believe under recent case law' this issue will get you a new

trial.

I will submit an affidavit on your behalf.  I will also get Sublett' s attorney to submit one.
Make sure you ask for the exhibit.  I don' t think it was filed.  Make a motion in your PRP

for it. Make a public records request for it.

2.  Make sure you get a copy of the voir dire transcript.  According to the court record a
transcript was produced. I don' t think we had any closures of the court but you never know.

Good luck.

Sincerely,

Richard Woodrow

RAW:

t
VA)

In re Glasman No 84475- 5.  This case is very similar to your case.  We had asked for a
lesser included charges just like in Glasman.  I think this use ofan un- admitted exhibit made the

jury come back on murder one.

3732 Pacific Avenue SE 360) 352 9911 Fax ( 36C) 352 9955

Olympia, WA 98501
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slj  &S\\ ovveA ' to lk, e

o:M.-     11- 0,450w  r COw     Oriniov0.  C\_e_, lAtdr-v\q W\ 2 Vv\ evAA0Nn a \r

C, wrt r̀.  Se,r Ct ov.  a r2COr4 1   ,\
a,A2U, w.  Co. AJ-V' ,  c1v\ 0,  lnOA.  \Ae, be ev\  c1AoAke,A ZA

ay.A CbAt- V‘ovec\ w    O Ocvq- w\Aty, vo ea vv co\ncerrl5 or

tAA" ty.  * 1re e or comm.  trr wc„v.,  t.e.  ' roc C.OaA \ nave.  loee,"  e uvtse.A

i-or CA,v`st.

z c\ e ca are tAvA r pe v\ al Pe.r vx y r,, vvtr z laws oC , e, c4o.Xe. o U1 as1r:+v\51ov\

rru e avA co r ec

Da e ak VJaAa   40la Was1,:,,qov\  4.15 eK oc Oc.A-Ae r,

Chv; sko l..er Olsev,

1_



Aue,v\ a \\)(  G



rO

FILED
SUPER

THUP` '

08 JUN 17 P 3 : 05

BY
DPW

SUPERIOR COURT OF WASHINGTON

FOR THURSTON COUNTY

STATE OF WASHINGTON NO. 07- 1- 00312- 0 and 7- 1- 01363- 0

Plaintiff,      EXEIIBIT LIST   ( EXLST)

vs.   JUDGE CHRISTINE A. POMEROY

Clerks:  Alisa Williams/ Denise Merz

MICHAEL LYNN SUBLETT and Court Reporter:  Cheri Davidson

CHRISTOPHER LEE OLSEN Date: June 2, 2008– June 18, 2008

Defendants.      Bailiffs: Donna Altman / Betty Benefiel
Type of Hearing: Jury Trial

Offered By Number of Admitted?    Title or Name

Exhibit Date of Exhibit

PHOTOGRAPHS

Mr, Bruneau State' s Yes aerial photo 320 " I" St vicinity
No. 1 06- 0408

Mr. Bruneau State' s Yes 320 " I" St floor plan

No. 2 06- 04- 08

Mr. Bruneau State' s Yes Diagram of alleged victim' s home

No. 2A 06-04-08

Mr. Bruneau State' s Yes Front door

No. 3 06- 04- 08

Mr. Bruneau State' s Yes Opposite view, front

No. 4 06- 04- 08

Mr. Bruneau State' s Yes Rear

No. 5 06- 04- 08

Mr. Brun eau State' s Yes Another view, same

No. 6 06- 04- 08

Mr. Bruneau State' s Yes Other rear view

No. 7      _ 06- 04- 08

Mr. Bruneau State' s Yes view "

5th
Wheel"

No. 8 06- 04- 08

Mr. Bruneau State' s Yes Another view—" 5 Wheel"

No. 9 06- 04- 08
J
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Offered By Number of Admitted?     Title or Name

Exhibit Date of Exhibit

Mr. Bruneau State' s Yes View of car port

No. 10 06- 04- 08

Mr. Bruneau State' s Yes Same, closer view

No. 1 1 06- 04- 08

Mr. Bruneau State' s Yes Door to Utility Room
No. 12 06- 04- 08

Mr. Bruneau State' s.   Yes Same, different view

No. 13 06- 04- 08

Mr. Bruneau State' s Yes Entry: Utility Room to K
No. 14 06- 04-08

Mr. Bruneau State' s Yes Kitchen/Dining Area
No. 15 06- 04-08

Mr. Bruneau State' s Yes Opposite View

No. 16 06- 04-08

Mr. Bruneau State' s Yes View of blinds

No. 17 06- 04-08

Mr. Bruneau State' s Yes View of Kitchen window

No. 18 06- 04- 08

Mr. Bruneau State' s Yes Closer view

No: 19 06- 04- 08

Mr. Bruneau State' s Yes Same, uncovered

No. 20 06- 04- 08

Mr. Bruneau State' s Yes Front door ( interior)       

No. 21 "       06- 04- 08

Iva. Bruneau State' s Yes Desk near front door

No. 22 06- 04- 08

Mr.-Bruneau
1 State' s Yes Couch

No. 23 06- 04- 08

Mr. Bruneau State' s Yes Tossed" BR

No. 24 06- 04- 08

Mr. Bruneau State' s Yes Other BR

No. 25 06- 04- 08

Mr. Bruneau   [     State' s Yes LR, Recliner

I No. 26 06-04- 08

Mr. Bruneau F State' s Yes Same, other view

No. 27 06- 04- 08

Mr. Bruneau State' s Yes Floor near Recliner

No. 28 06- 04- 08

Mr. Bruneau State' s Yes Another view floor area ( bat)

No. 29 06- 04- 08

Mr. Bruneau State' s Yes Fireplace (bat)

No. 30 06- 04- 08

Mr. Bruneau State' s Yes Closer view, same

NO. 31 06- 04- 08

Mr. Bruneau State' s Yes Utility Room ( water heater)
No. 32 06- 04- 08
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Offered By Number of Admitted?    Title or Name

Exhibit Date of Exhibit

Mr. Bruneau State' s Yes Same, another perspective

No: 33 06- 04- 08

Mr. Bruneau State' s Yes Tape

No. 34 06- 04- 08

Mr. Bruneau State' s Yes Closer view, same

NO. 35 06- 04- 08

Mr. Bruneau State' s Yes Glove

NO. 36 06- 04-08

Mr. Bruneau State' s Yes Closer view of glove

No. 37 06- 04- 08

Mr. Bruneau State' s Yes Bat

No. 38 06- 04- 08

Mr. Bruneau State' s Yes Safe

No. 39 06- 04-08

Mr. Bruneau State' s Yes Same, door open

No. 40 06- 04- 08

Mr. Bruneau State' s Yes Vicinity 6300 Old Oiy Hwy
No. 41 06- 04- 08

Mr. Bruneau State' s Yes Same, different view

No. 42     ,  06- 04- 08

Mr. Bruneau State' s Yes Embankment

No. 43 06- 04- 08   _

Mr. Bruneau State' s Yes Other view

No. 4-1 06- 04- 08

Mr. Bruneau State' s Yes Totten Truck, impound

No. 45 06/ 04/ 08

Mr. Bruneau State' s Yes Same, rear view

No. 46 06/ 04/ 08

Mr. Bruneau State' s Yes Same, side view

No. 47 06/ 04/ 08

Mr. Bruneau State' s Yes Same, closer view of canopy

No. 48 06/ 04/ 08

Mr. Bruneau State' s Yes Similar view

No. 49 06/ 04/ 08

Mr. Bruneau State' s Yes Interior look

No. 50 06/ 04/ 08

Mr. Bruneau State' s    .       Yes Closer look

N o.. 51 06/ 04/ 08

Mr. Bruneau State' s Yes Victim revealed

No. 52 06/ 04/ 08

Mr. Jackson State' s Yes P/ U Processing: side view
No. 53 06- 04- 08

Mr. Jackson State' s Yes Same, rear view

No. 54 06- 04- 08

Mr. Jackson State' s Yes Victim revealed

No. 55 06-04- 08  _
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Offered By Number of Admitted?    Title or Name

Exhibit Date of Exhibit

Mr. Jackson State' s Yes Closer view

No. 56 06- 04- 08

Mr. Jackson State' s Yes Close-up, head
No. 57 06- 04- 08

Mr. Jackson State' s Yes Interior view, boxes removed

No. 58 06- 04- 08

Mr. Jackson State' s Yes Table

No. 59 06- 04-08

Mr. Jackson State' s Yes Victim out of truck

No. 60 06- 04- 08

Mr. Jackson State' s Yes Closer view ( R arm)

No. 61 06- 04- 08

Mr. Jackson 1 State' s Yes Victim' s feet

No. 62 06-04-08

Mr. Jackson State' s Yes Bound wrists

No. 63 06- 04- 08

Mr. Jackson State' s Yes Victim chest

No. 64 06- 04- 08

Mr. Jackson State' s Yes Frontal, face

No. 65 06- 04- 08  _

Mr. Jackson State' s Yes Right face

No. 66 06- 04- 08

Mr. Jackson State' s Yes Closer view

No. 67 06- 04- 08

Mr. Jackson State' s Yes Elsie Pray T-Bird
No. 68 06- 05- 08

Mr. Jackson State'   Yes Same, side view

No. 69 06- 05- 08

Mr. Jackson State' s Yes Sublett, 350 Z

No. 70 06- 05- 08

Mr. Jackson State' s Yes Same, different view

No. 71 06- 05- 08

Mr. Jackson State' s Yes       " Permission slip" for Pray
No. 72 06- 11- 08

Mr. Jackson State' s Yes       " Pecutission slip" for Landstad
No. 73 06- 05- 08

Mr. Jackson State' s Yes Coins from Z

No. 74 06- 09- 08

Mr. Jackson State' s Yes Same

No. 75 06- 09- 08

Mr. Jackson State' s     —    Yes Chevy Suburban
No. 76 06- 05- 08

Mr. Jackson State' s Yes Same, driver side

No. 77 06- 05- 08

Mr. Jackson State' s Yes Same, passenger side

No. 78 06- 05- 08
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Offered By Number of Admitted?    Title or Name

Exhibit     •      Date of Exhibit

Mr. Jackson State' s Yes Driver interior view

No. 79 06- 09- 08

Mr. Jackson State' s Yes Passenger interior view

No. 80 06- 09- 08

Mr. Jackson State' s Yes Suburban cargo area

No. 81 06- 09- 08

Mr. Jackson State' s Yes Handicap card/ Suburban
No. 82 06- 09- 08

Mr. Jackson State' s Yes Floorboard

No. 83 06- 09- 08

Mr. Jackson State' s Yes Grip/ 9mm
No. 84 06- 09- 08

Mr. Jackson State' s Yes 9 mm

No. 85 06- 09- 08

Mr. Jackson State' s   " Yes 9min w/ mag
No. 86 06- 09- 08

Mr. Jackson State' s Yes Victim Checkbook

No. 87 06- 09- 08

Mr. Jackson State' s Yes Victim Check

No. 88 06- 09- 08

ivlr. Jackson State' s Yes

No. 89 06- 09- 08 Victim Coin Books

Mr. Jackson State' s Yes Victim SS Card

No. 90 06- 09- 08

Mr. Jackson State' s Yes Coin box w/ coin

No. 91 06- 09- 08

Mr. Jackson State' s Yes Sublett/ Frazier personals, Las Vegas

No. 92 06- 05- 08

Mr. Jackson State' s Yes Sublett Personals, Las Vegas

No. 93 06- 05- 08

Mr. Jackson State' s Yes Victim/pre post- mortem examination

No. 94 06- 05- 08

Mr. Jackson State' s Yes Victim

No. 95 06- 05- 08  _

Mr. Jackson State' s Yes Ligature/wrists

No. 96 06- 05- 08

Mr. Jackson State' s Yes Ligature/arm

No. 97 06- 05- 08

Mr. Jackson State' s Yes Clothes removed/ front

No. 98 06- 05- 08

Mr. Jackson State' s Yes Same, back

No. 99 06- 05- 08

Mr. Jackson State' s Yes Wound, back of neck

No. 100 06- 05- 08

Mr. Jackson State' s Yes Facial wounds•

No. 101 06- 05- 08
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Offered By Number of Admitted? I Title or Name

Exhibit     _     Date of Exhibit

Mr. Jackson State' s Yes Mouth, closer view

No. 102 06- 05- 08

Mr. Jackson State' s Yes Wounds, R jawline

No. 103 06- 05- 08

Mr. Jackson State' s Yes Wound, chin

No. 104 06- 05- 08

Mr. Jackson State' s Yes Wound, jawline

No. 105 06- 05- 08

Mr. Jackson State' s Yes Right eye

No. 106 06- 05- 08

Mr. Jackson State' s Yes Left eye

No. 107 06- 05- 08

Mr. Jackson State' s Yes Evidence, cause/ death

No. 108 06- 05- 08

Mr. Jackson State' s Yes Same

No. 109 06- 05- 08

Mr. Jackson State' s Yes Same

No. 110 06- 05- 08

Mr. Jackson State' s Yes Interior head/ blood trapped in head

No. 11 l 06- 05- 08

Mr. Bruneau State' s Yes April Frazier 2/ 4/ 07

No. 112 06- 04- 08

Mr. Bruneau State' s Yes Same

No. 113 06- 04- 08

Mr. Bruneau State' s Yes ,     Same, arm

No. 114 06- 04- 08

SCENE

Mr. Jackson State' s Yes Aerial photo

No. 115       • 06/ 03/ 08  _

Mr. Jackson State' s Yes Table

No. 116 06- 04-08

Mr. Jackson State' s Yes Baseball bat.

No. 117 06- 04-08

Mr. Jackson State' s Yes Latex glove

No. 118 06- 04- 08

Mr. Jackson State' s Yes Notes from counter

No. 119 06- 04- 08

Mr. Jackson State' s Yes Lifts from top of safe, dryer, washer( item 123)
No. 120 06- 04- 08

Mr. Jackson State' s Yes       ( item 123A)

No. 121 06- 04- 08

Mr. Jackson State' s Not item 134) lift from table

No. 122 Admitted

Mr. Jackson State' s Yes       ( items 92, 22, 24, 60)

No. 123 06- 04- 08
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Offered By Number of Admitted?    Title or Name

Exhibit Date of Exhibit

Mr. Jackson State' s Yes       ( victim' s prints)

No. 124 06- 04- 08

Mr. Jackson State' s Yes Lift from victim' s pick up
No. 125 06- 04- 08

Mr. Jackson State' s Not Lift from seat ( victim' s pick up)
No. 126 Admitted

Mr. Jackson State' s Not Tape from " top shelf'
No. 127 Admitted

Mr. Jackson State' s Yes Tape from " top shelf'
No. 128 06- 04- 08

M.r. Jackson State' s Yes Tape from " top shelf"
No. 129      _  06- 04- 08

SUBURBAN

Mr. Jackson State' s Yes      ' Leather bag w/ coin books, victim' s personal effects
No. 130 06- 11- 08

Mr. Jackson State' s Yes 9mm pistol ( item 99)

No. 131 06- 11- 08

Mr. Jackson State' s Yes       ( item 109) - purse w/ hotel receipts

No. 132 06- 11- 08

Mr Brune-au State' s Yes       ( item 106) - casino items

No. 133 06- 09- 08

Mr Brrineau State' s Yes Victim financial documents ( item 111)

No. 134 06- 09- 08

Mr Bruneau State' s Not Manila Envelope containing legal documents
No. 134A Admitted

Mr. Jackson State' s Yes Bail receipt

No. 135 I 06- 09- 08
Mr. Jackson State' s Yes       ( item 101) - contents of checkbook

No. 136 06- 09- 08

Mr. Jackson State' s Yes Hotel receipts and W. V. receipts

No. 137 06- 09- 08

Mr. Jackson State' s Yes Checkbook

No. 138 06- 09- 08

Mr. Jackson State' s Yes Hotel receipt ( item 100)

No. 139 06- 09- 08

Mr. Jackson State' s Yes Hotel receipt  .

No. 140 06-09- 08

Mr. Jackson State' s Yes       ( item 117) - ( clothing receipt)

No. 141 06- 09- 08

Mr. Jackson State' s Yes       ( item 103) receipt J. I.' s

No. 142 06- 09- 08

Mr. Jackson State' s Yes       " permission slips" ( Nissan)

No. 143 06- 05- 08

Mr Brune-au State' s Yes Sublett' s personal property (Las Vegas)
No. 144 06- 09- 08



Offered By Number of Admitted?     Title or Name

Exhibit Date of Exhibit

AUTOPSY

Mr. Jackson State' s Yes Tape/wrists ( item 92)

No. 145 06- 11- 08

Mr. Jackson State' s 1 Yes Tape from ankle

No. 145- A 06- 11- 08

Mr. Jackson State' s Yes Sock from foot ( item 95)

No. 146 06- 11- 08

Mr. Jackson State' s Yes       ( item 96) sock from hand

No. 147 06- 11- 08

Mr. Jackson State' s Yes Yellow glove (L) hand ( item 94)

No. 148 06- 11- 08

Mr. Jackson State' s Yes       ( item 91) strap from head
No. 149 06- 11- 08

Mr, Jackson State' s Yes Victim DNA ( item 75)

No. 150 06- 11- 08

Mr. Jackson State' s Yes Olsen DNA (item 121)

No. 151 06- 11- 08     •

Mr Bruneau State' s Yes       ( item 131) Sublett DNA

No. 152 06- 09- 08

Mr Bruneau State' s Yes       ( item 132) Frazier DNA

No. 153 06- 09- 08

MISCELLANEOUS

Mr. Jackson State' s Yes Item 124 Target video)

No. 154 06- 10- 08

Mr. Jackson State' s Not Transcript of statement of April Frazier

No. 155 Admitted

Mr. Jackson State' s Yes Department of Justice Firearms receipt

No. 156 06- 11- 08

Mr. Jackson State' s Yes Copies of Target credit card transactions

No. 157 06- 10- 08

Mr. Jackson State' s Yes CD - Target surveillance

No. 158 06- 10- 08

Mr. Jackson State' s Yes Purchase receipts ( serial numbers) 2 pages

No. 159 06/ 03/ 08

Mr. Jackson State' s Yes Tumwater Pawn( 1/ 16/ 07)

No. 160 06/ 03/ 08 J

Mr. Jackson State' s Yes•       Pawn X ( 1/ 27/ 07)

No. 161 06/ 03/ 08

Mr. Jackson State' s Yes Coin receipts ( 1/ 10/ 07)

No. 162 06/ 03/ 08

Mr. Jackson    -    State' s     ~   Yes       ( item 34) Swab of stain on carnet

No. 163 06- 04- 08

Mr. Bruneau State' s Yes Photograph of alleged victim

No. 164 06- 09- 08
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Offered By Number of Admitted?    Title or Name   _

Exhibit Date of Exhibit

Mr. Jackson State' s Yes Photograph of generator

No, 165 06/ 03/ 08

Mr. Bruneau State' s Not Transcript of statement of Elsie Pray
No. 166 Admitted

Mr. Bruneau State' s Not Transcript of statement of Peter Landstad

No.. 167 Admitted

Mr. Jackson State' s Yes Little Creek Casino hotel receipts

No. 168 06- 09- 08

Mr. Jackson State' s Yes Little Creek Casino vehicle receipts

NO. 169 06- 09- 08

Mr. Jackson State' s Yes City Bank transactions summary
No. 170 06- 09- 08

Mr. Jackson State' s Yes Western Union transactions summary
No. 171 06- 09- 08

Mr. Woodrow Defendant' s Yes April Frazier' s personal items

No. 172 06- 17- 08

Mr. Woodrow Defendant' s Not Packet of letters Frazier to Sublett

No. 173 Admitted

Mr. Woodrow Defendant' s Not Copy of Envelope Frazier to Sublett
No. 173A Admitted

Mr. Lane Defendant' s Not Letter from Frazier to Sublett

No. 174 Admitted

Mr. Jackson State' s Yes Key Bank Totten video
No. 175 06- 10- 08

Mr. Jackson State' s Yes Key Bank summary chart
No. 176 06- 10- 08

Mr. Jackson State' s Not      ' Investigation summary of Key Bank
No. 177 Admitted

Mr. Bruneau State' s Yes CD— Jail phone calls

No. 178 06- 11- 08  _

Mr. Bruneau State' s Yes Transcript ofjail phone calls

No.      06- 11- 08  l((/5 li'e)       
Mr. Bruneau State' s Yes Transcript ofjail phone calls

No. 178B 06- 11- 08 1// lfY'
Mr. Bnineau State' s Yes CD — Olsen

No. 179 06- 11- 08

Ms. Bruneau State' s Yes Transcript of Olsen ilf5     -46/7(/.{,
r

No. 179A 06- 11- 08 For purposes of using as a listening device only   -
Mr. Bruneau State' s Yes Transcript of Olsen/ Frazier/Pray- Hicks

No. 179B 06- 12- 08     ///  9"-711./At/ Y-Z-
Mr. Bruneau State' s Yes 2° d part of Transcript Olsen

No. 180 06- 12- 08

Mr. Lane Defendant' s Not CD of jail phone calls

No. 181 Admitted

Mr. Lane Defendant' s Not Tr script of C

No. 182 Admitted r it t/  i-KA a



Offered By Number of Admitted?    Title or Name

Exhibit Date of Exhibit

Mr. Lane Defendant' s Not CD of jail phone calls

No. 183 Admitted

Mr. Lane Defendant' s Not Transcript of CD

No. 184 Admitted i /firS(17       •' YP)

Mr. Woodrow Defendant' s Yes A-Ace Bail Bond form

No. 185 06- 12- 08

Mr Woodrow Defendant' s Yes Tumwater Pawn receipt

No. 186 06- 12- 08

Mr. Jackson State' s Not Statement of Christopher Olsen

No. 187 Admitted

Mr. Jackson State' s Not Judgment and Sentence/ Christopher Olsen

No. 188 Admitted

STIPULATION TO EXHIBIT LIST

I have examined the exhibits in the above- entitled case and stipulate the exhibits noted as

admitted are acceptable for review by the jury/judge.

Dated:     )  1,14 ,     2008.
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orney s) for Plaintiff orney( s) for Defendant
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DRRAT3 9 OF = NAM Sid

1, I am a lioenc d attorney in the State of Washington COM # 18680), am

competent to testify, and base this declaration on personal knowledge.

2. I was the defense attorney who represented Christopher Olsen throughout

all pre-trial and trial proceedings in the case entitled State of Washington vs.

Christopher Olsen, Thurston County Superior Court Cause Number 07- 1- 01363- 0.

3, During Deputy Prosecutor David Brtuteau' s closing.aYqu its bo the jury

on June 17, 2008, he presented a 47- slide PowerPbint presentation that included

multiple slides containing the unadmitted booking photographs of both Mr. Olsen

and his co-defendant Michael Sublett,  all of which had the addition of text above

and below the photographs or encircling the photographs along with arrows pointing

to the photographs, and an altered photograph with the word " GLOM" in bold

red letters superimposed over the photograph

4. Although I made two objections on the record during deputy prosecutor

Bruneau° s presentation, Mr, Snsrseau continued through his slide presentation

showing the jury all 47 slides,  including the final slide which included the

word " GUILTY" in bold red letters superimposed over the unadmitted booking

photographs of Mr. Olsen and Mr. Sublett.

5.- At- the-same- time the final-slide-was -being presented, deputy- prosecutor

Bruneau told the jury:  "They are guilty as indicated. These defendants,  ladies

and gentlemen, are guilty as charged and guilty as proven."

I declare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct k

DATED at Olympia, Washington this 17(     day of De 49 P/_,  20tx.  c,

r;    Q
chard Woodrow, WSBA # 18680
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