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III. ASSIGNMENTS OF ERROR
1: The trial court in Finding of Fact 1misinterpreted the Decree of
Dissolution of the parties’ marriage by finding that it contemplated a
subsequent order and did not deal with the mechanism of payment.
2. The trial court in Findings of Fact 3, 5, 7 mischaracterized the
Amendment to Decree of Dissolution Re Division of Retirement Benefits
as a qualified domestic relations order (QDRO).
3. The trial court in Finding of Fact 6 misinterpreted the Decree of
Dissolution of the parties’ marriage by finding that it indicated that a
further order would be entered.
4, The trial court erred in Finding 7 that a QDRO was entered ex
parte with the approval of appellants’ former attorney.
A The trial court erred in Finding 9 by finding that at the deposition
of appellants’ former attorney, attorney client privilege was exercised so
he did not fully allow inquiry into whether appellant Anthony Budzius
received the Amendment to Decree of Dissolution Re Division of
Retirement Benefits.
6. The trial court erred in Conclusion 2 by concluding that giving
respondent 50 percent of the pension earned during the marriage is not

inequitable.



7 Findings 1, 3, 5, 6, 7, and 9 do not support Conclusion 2.

8. The trial court erred in Conclusion 3 by misinterpreting Graves v.
P.J. Taggares Co., 94 Wn. 2d 298, 616 P. 2d 1223 (1980).

9. The trial court erred in Conclusion 3 by concluding that appellant
Anthony Budzius had not met his burden to show that he had no
knowledge of the entry of the Amendment to Decree of Dissolution Re
Division of Retirement Benefits by appellant’s former attorney.

10. Findings 1, 3, 5, 6, 7, and 9 do not support Conclusion 3.

11.  The trial court erred in Conclusion 4 by concluding that it would
be inequitable to vacate a 1993 stipulated order.

12.  The trial court erred in Conclusion 6 by concluding that respondent
should recover her statutory costs.

13. Findings 1, 3, 5, 6, 7, and 9 do not support Conclusion 6.

14.  The trial court erred in entering Judgment dismissing appellants’
claim.

15.  The trial court erred in the Judgment by awarding respondent her
statutory costs.

16.  The trial court erred in denying appellant’s request for attorney

fees.



IV.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR
I Does the Amendment to Decree of Dissolution Re Division of
Retirement Benefits (Amendment) qualify as a qualified domestic
relations order? (Pertains to Assignments of Error Nos. 2, 4).
2. Did the trial court mischaracterize the Amendment as a qualified
domestic relations order? (Pertains to Assignments of Error Nos. 2, 4).
3. Is a qualified domestic relations order permitted to alter or amend
the substantive provisions of the decree? (Pertains to Assignments of
Error Nos. 2, 4).
4. Did the changes made by the Amendment to paragraph 3.11 of the
Decree of Dissolution render the Amendment void? (Pertains to
Assignments of Error Nos. 2, 4).
5. Did the trial court violate rules for construing judgments by
characterizing the Decree of Dissolution as contemplating a subsequent
order or a further order? (Pertains to Assignments of Error Nos. 1, 3).
6. Did the trial court abuse its discretion by failing to apply the
general rule in Graves v. Taggares, 94 Wn. 2d 298, 616 P. 2d 1223
(1980), that an attorney is without authority to surrender a substantial right
of a client unless special authority from his client has been granted him to
do so, to the facts of this case? (Pertains to Assignment of Error No. 6, 8,

9.11).



7. Did the trial court abuse its discretion by failing to apply the
general rule followed by Washington courts that an attorney is without
authority to surrender a substantial right of a client unless express
authority from his client has been granted him to do so, to the facts of this
case? (Pertains to Assignment of Error No. 6, 8,9, 11).

8. Did the trial court abuse its discretion by misallocating to
Appellants the burden of proving the exception to the general rule that an
attorney is without authority to surrender a substantial right of a client
unless express authority from his client has been granted him to do so?
(Pertains to Assignment of Error No. 9).

9. Absent Tony’s express consent to the Amendment or compliance
with RCW 26.09.170 (1), did the trial court lack the power to modify the
terms of paragraph 3.11 of the Decree of Dissolution? (Pertains to
Assignments of Error No. 6).

10.  Did entry of the Amendment without providing Appellants prior
notice or opportunity to be heard deprive them of their property without
due process of law? (Pertains to Assignments of Error Nos. 6, 11-16).

11.  Is the Amendment void for lack of due process of law? (Pertains to

Assignments of Error Nos. 6, 11-16).



V. STATEMENT OF THE CASE
A. FACTS
Plaintiff Anthony Budzius (Tony) and Defendant Leslie Miller
(Leslie) were married on July 19, 1980. EX 2 p. 2. During his marriage to
Leslie, Tony was employed as a police officer with the City of Fife Police
Department. RP 15-16. Before, during and after his marriage to Leslie,
Tony accrued retirement benefits under LEOFF 2 with the Washington
State Department of Retirement Systems (DRS). EX 12, 15.

Tony and Leslie separated in January 1990. EX 2 p. 2. In 1991, Leslie
filed an action in Pierce County Superior Court Cause No. 91-3-03188-5
for dissolution of her marriage to Tony. EX 2. Attorney Joseph Lombino
represented Tony in the dissolution. EX 2.

On November 13, 1992, the Court entered a decree of dissolution
wherein, in Paragraph 3.13, the court ordered that a qualified domestic
relations order should issue, such that Leslie should be awarded fifty
percent of the $27,210.00 value of the community interest in Tony’s
retirement rights with the State of Washington. EX 3 at 4; App. 3.

The decree of dissolution did not award Leslie the right to any monthly
payments from Tony’s retirement. RP 19; EX 3 at 4; App. 3. Nor would
Tony have agreed to such monthly payments, as he was then ready,

willing and able to pay Leslie the full amount awarded to her, $13,605.00.



RP 20.Tony’s attorney, Mr. Lombino, advised Tony not to do so, and he
informed Tony that the amount would be paid from his retirement account
upon his retirement. RP 21. Tony followed the advice of Mr. Lombino,
and did not pay Leslie directly the amount awarded to her as her interest in
Tony’s retirement. RP 36.

Approximately eight months later, on July 27, 1993, without
Tony’s knowledge or consent, Mr. Lombino in conjunction with Leslie’s
attorney, Geoffrey Cross, undertook to execute and file on Tony’s behalf
an Amended Decree, in which Leslie was awarded a percentage of Tony’s
monthly retirement payments, determined by the number of months the
marital community was in existence, divided by the number of months of
service credit earned by Tony at retirement, times 50 percent. EX 4; App.
4. There is no evidence in this case that Mr. Lombino ever had the
express authority to make such a radical alteration of the property division
in the original Decree.

The provision in the Amended Decree for monthly payments to Leslie
has no support in the language of the original Decree. Moreover, Tony
did not, does not, and would not have agreed to such payments, even if he

had been informed thereof, which he was not. RP 24.



On June 9, 1992, eleven months prior to entry of the Amended Decree,
in response to a subpoena issued by Mr. Cross, DRS wrote a letter to him
explaining details of Tony’s state retirement account. EX 5. In that letter,
DRS informed Mr. Cross of a then-recent change in Washington public
retirement statutes:

Beginning July 27, 1991, a new
mechanism became available to divorced
spouses to satisfy a court awarded property
division obligation. Chapter 365, Laws of
1991, allows the Department to make direct
payment of a portion of the member’s
monthly retirement allowance or lump sum
withdrawal to the member’s ex-spouse in
certain circumstances.... (Emphasis added).

EX 5.

Leslie’s attorney thus knew eleven months prior to the entry of the
Amended Decree that DRS would not require payment to an ex-spouse of
a portion of the member’s monthly retirement allowance, but would also
allow a lump-sum withdrawal. Paragraph 3.13 of the original Decree
called for just such a lump-sum distribution. EX 3 at 4; App. 3. Therefore,
there was never a need to change the distribution of Tony’s retirement
benefit from the lump sum called for in the original Decree to the monthly

percentage payment authorized by the Amended Decree.



In September, 2011, for the first time, Tony and his wife, Monica,
learned from DRS that the Amended Decree had been entered giving
Leslie a right to monthly payments out of his retirement. RP 23.

Other evidence in the record supports Tony’s testimony on this issue.
The docket in Pierce County Cause No. 91-3-03188-5 contains no
evidence that a copy of the Amended Decree was ever served upon Tony.
EX 21. Mr. Cross testified in his deposition that he never sent Tony a
copy of the Amended Decree either before or after its entry. EX 22, p. 11
lines 6-17. The evidence in this case thus demonstrates that at no time
prior to September, 2011, did Mr. Lombino or anyone else inform Tony or
Monica of the existence of the Amended Decree or the alleged amount
owed to Leslie. At no time prior to September, 2011 were Tony or Monica
provided with a copy of the Amended Decree. RP 24.

Tony retired from the Fife Police Department on a medical disability
in December, 2008. EX 10. At his retirement, Tony had 28.8 years of
service. Ibid. DRS did not start paying Leslie from Tony’s state
retirement until September, 2011. EX 8.

In its letters of September 15, 2011 to Tony and Leslie, DRS freely
acknowledged that, despite having received a copy of the Amended
Decree in July, 1993, DRS did not process the Amended Decree until

September, 2011. (“Unfortunately, the Department failed to process the



order at the time that Anthony retired.”) EX 8,9. See also, EX 14
(“Amended Decree, Not Processed at Retirement in Error”).

As a result of the Amended Decree, the State of Washington
compelled Tony to repay the State $20,682.24, for underpayment
allegedly owed to Leslie, which amount Tony has paid. EX 8,9, 11, 14,
16, 17. Further, the State of Washington deducted from Tony’s monthly
retirement check the sum of $653.42 for Leslie. EX 9, 10, 12, 13. None
of those amounts was authorized under the original Decree. EX 3. All of
those amounts stem from the unauthorized actions of Mr. Lombino in
entering the Amended Decree. EX 4.

Tony and Monica could not have sooner moved to vacate the
Amended Decree, as they were without knowledge of the Amended
Decree or the alleged amount owed to Leslie until September, 2011. RP
24. Nor could Tony or Monica in the exercise of reasonable diligence
have earlier discovered the existence of the Amended Decree or the
alleged amount owed to Leslie, as DRS had admittedly failed to process
the Amended Decree for over 18 years. EX 8, 9, 14.

B. PROCEDURAL HISTORY

Tony and Monica filed summons and a complaint to vacate judgment

against Leslie on June 1,2012. CP 2-17. Leslie filed an answer on June

29, 2012. CP 37-39. Trial in this action was held on July 23, 2013. RP 1.



On August 2, 2013, the trial court entered findings of fact, conclusions of
law and a judgment dismissing Tony’s complaint. CP 282-286. On
August 26, 2013, Tony and Monica filed a notice of appeal from the
findings, conclusions and judgment. CP 288-94.

V. ARGUMENT
A. Standards of review

An order denying a motion to vacate a judgment is reviewed for
abuse of discretion. In re Marriage of Dugan-Gaunt, 82 Wn. App. 16, 18,
915 P. 2d 541 (1996). A trial court abuses its discretion if its decision is
manifestly unreasonable or exercised on untenable grounds or for
untenable reasons. Farmer v. Farmer, 172 Wn. 2d 616, 625, 259 P. 3d
256 (2011). A discretionary decision is based on untenable ground' or
made for untenable reasons if it rests on facts unsupported in the record or
was reached by applying the wrong legal standard. 7'S. v. Boy Scouts of
America, 157 Wn. 2d 416, 423-24, 138 P 3d 1053 (2006). A trial court
also abuses its discretion if its decision is based on an erroneous view of
the law. Choate v. Choate, 143 Wn. App. 235, 240, 177 P. 3d 175 (2008).

The language of a decree of dissolution and a domestic relations
order is reviewed de novo. In re Marriage of Gimlett, 95 Wn. 2d 699,
704-05, 629 P. 2d 450 (1981); Marriage of Smith, 158 Wn. App. 248, 255,

241 P. 3d 449 (2010).



B. The trial court erred by misinterpreting the Decree of
Dissolution.

Appellants assign error to the following portion of Finding 1: “The
order [Decree] contemplated entry of a subsequent order and did not deal
with the mechanism of payment.” CP 282: App. 1. Appellants further
assign error to Finding 6 in which the trial court found that the Decree
indicated that a “further order” would be entered. CP 283; App. 1.

The Decree did not contemplate entry of a “subsequent order” or a
“further order”. Instead, paragraph 3.11 of the Decree provides as
follows: “The value of the community interest in the respondent’s
retirement rights is $27,210.00, and that a Qualified Domestic Relations
Order should issue, such that the petitioner be awarded fifty percent
(50%) of said $27,210.00.” EX 3 at 4; App. 3.

The distinction between a “subsequent order” or a “further order”
and the QDRO called for in paragraph 3.11 of the Decree is apparent. If
the Decree had contemplated a generic “subsequent order” or a “further
order”, then entry of the Amendment to Decree of Dissolution Re
Division of Retirement Benefits would not have presented any conflict
with the Decree. Further, Tony would have been put on notice of any
order that was subsequently entered. But the paragraph 3.11 of the Decree

called for a specific order, a QDRO awarding Leslie 50% of $27,210.00.

11



Tony had the right to expect that the trial court would enter the specific
QDRO called for in paragraph 3.11 of the Decree, and not some other
order. Finding 1’s finding that the Decree contemplated a “subsequent
order” and Finding 6’s finding that the Decree indicated that a “further
order” are therefore mischaracterizations of the terms of the Decree.

The mischaracterizations of paragraph 3.11 of the Decree in
Finding 1 and Finding 6 violate accepted rules of construction. When
interpreting a judgment, courts employ the same rules applicable to
statutes, contracts and other writings. In re Marriage of Gimlett, 95 Wn.
2d 704-05; Callan v. Callan, 2 Wn. App. 446, 448-49, 468 P. 2d 456
(1970). The court must read a decree in its entirety and construe it as a
whole to give effect to every word and part, if possible. Marriage of
Smith, 158 Wn. App. 256; Callan v. Callan, 2 Wn. App. 448-49. Courts
may not rewrite a judgment under the guise of interpreting it. McCormick
v. Dunn & Black, 140 Wn. App. 873, 891-92, 167 P. 3d 610 (2007).
Finding 1 and Finding 6 violated these rules by ignoring the language of
Paragraph 3.11 of the Decree regarding a QDRO for a specific amount and
by substituting instead the misleading and ambiguous terms “subsequent
order” and “further order”. Findings 1 and 6 should therefore be

reversed.



C. The trial court erred by mischaracterizing the
Amendment to Decree of Dissolution Re Division of

Retirement Benefits as a QDRO.

Appellants assign error to the trial court’s Findings 3, 5, and 7
wherein the trial court characterized the Amendment to Decree of
Dissolution Re Division of Retirement Benefits as a QDRO. CP 282-83;
App. 1. On its face, the Amendment does not satisfy the requirements
for a QDRO. A qualified domestic relations order is an enforcement
tool to secure compliance with the substantive provisions of the decree.
Wilson v. Wilson, 878 N. E. 2d 16, 17 (Ohio 2007) (* The QDRO
implements a trial court’s decision of how a pension is to be divided
incident to divorce or dissolurioln. ”); 2 Equitable Distribution of
Property, 3d § 6:20. A qualified domestic relations order is not permitted
to alter or amend the substantive provisions of the decree. Gainous v.
Gainous, 219 S.W.3d 97, 107 (Tex. App. 2006) (“[A]s with any post-
divorce enforcement or clarification order, a QDRO may not amend,
modify, alter, or change the division of property made or approved in the
decree of divorce or annulment.”).

Here, the Amendment substantially altered the distribution of Tony’s
State retirement as set forth in the original Decree by altering paragraph
3.11’s provision for a lump sum distribution to an award of periodic

payments based upon a formula of months that the marriage was in

13



existence divided by number of months of service earned by Tony at the
time of his retirement times 50 percent. EX 4, App. 4. The Amendment
therefore cannot be considered to be a QDRO. Gainous, 219 S.W.3d
107. Further, the changes made by the Amendment to paragraph 3.11 of
the Decree render the Amendment void. See Gainous, 219 S.W.3d 112.
Because it is an amendment and not a QDRO, the Amendment is
governed by RCW 26.09.170 (1): “...The provisions as to property
disposition may not be revoked or modified, unless the court finds the
existence of conditions that justify the reopening of a judgment under the
laws of this state.” The record in this case does not reveal any effort by
respondent to comply with RCW 26.09.170 (1). Nor did the trial court
make any finding in the Amendment regarding the existence of
conditions that justify the reopening of a judgment under the laws of this
state. EX 4; App. 4. The Amendment is therefore not supportable under
RCW 29.09.170 (1).
D. The trial court abused its discretion by refusing to
apply either Graves v. Taggares, 94 Wn. 2d 298 or other
Washington cases that require express authority from a

client to enable an attorney to surrender a substantial
right of a client.

Appellants assign error to the first sentence in Conclusion 3: “7The
irregularities, if any, do not arise to the level of Graves v. Taggares, 94

Whn. 2d 298 [616 P. 2d 1223 (1980)].” CP 284; App. 1. In Conclusion 3,



the trial court misinterpreted Graves by refusing to apply its rule beyond
the particular facts of that case. In Graves, the court stated that general
rule as follows:

The general rule regarding an attorney’s
authority to bind his client to stipulations or
compromises in the conduct of litigation is
tersely stated in 30 A.L.R.2d 944, s 3
(1953): “an attorney is without authority to
surrender a substantial right of a client
unless special authority from his client has
been granted him to do so.” This rule is
supported by the many cases listed in the
A.L.R. annotation as well as many cases
from this jurisdiction. E. g., Barton v.
Tombari, 120 Wash. 331, 207 P. 239 (1922);
Morgan v. Burks, 17 Wash.App. 193, 563
P.2d 1260 (1977); In re Coggins, 13
Wash.App. 736, 537 P.2d 287 (1975);
Grossman v. Will, 10 Wash.App. 141, 516
P.2d 1063 (1973); In re Houts, 7 Wash.App.
476, 499 P.2d 1276 (1972).

94 Wn. 2d 303.

Equally important as the general rule recognized in Graves is the
purpose underlying that rule. Note Graves:

This rule is necessary to protect clients from
possibly serious consequences arising from
a misunderstanding between the client and
the attorney. It assures that clients will be
consulted on all important decisions if they
so choose. This rule is consistent with
ethical considerations 7-7 and 7-8 in the
Washington  Code  of  Professional
Responsibility.

In certain areas of legal representation not
affecting the merits of the cause or



substantially prejudicing the rights of a
client, a lawyer is entitled to make decisions
on his own. But otherwise the authority to
make decisions is exclusively that of the
client . . .

(CPR) EC 7-7 (1972).

94 Wn. 2d 304.

The general rule recognized in Graves was far from new, as
indicated by the court’s reliance upon the earlier Washington cases in
Barton v. Tombari, 120 Wash. 331, 207 P. 239 (1922), Morgan v. Burks,
17 Wash.App. 193, 563 P.2d 1260 (1977), In re Coggins, 13 Wash.App.
736, 537 P.2d 287 (1975), Grossman v. Will, 10 Wash. App. 141, 516 P.2d
1063 (1973) and In re: Houts, 7 Wash.App. 476, 499 P.2d 1276 (1972).
94 Wn. 2d 303. Moreover, the general rule recognized in Graves was not
intended to apply solely to the particular facts of that case, as indicated by
the court’s reliance in Graves upon those earlier cases. Instead, by relying
upon those earlier Washington cases and EC 7-7, the court in Graves
recognized that the rule it applied was one of general application.

Subsequent decisions also follow the general rule recognized in
Graves. In Marriage of Maxfield, 47 Wn. App. 699, 737 P. 2d 671
(1987), the court applied the rule in Graves to void a contempt order

approved by the appellant’s attorney without the appellant’s consent. 47

Wn. App. 706-07. In Mitchell v. Kitsap County, 59 Wn. App. 177, 184,



797 P. 2d 516 (1990), the court ruled, citing Maxfield, that the appellant’s
attorney was without authority to waive the appellants’ right to consent to
the appointment of a judge pro tempore.

Application of the general rule requires proof that a substantial
right has been impaired. Graves, 94 Wn. 2d 303-04. Here, paragraph
3.11 of the Decree awarded Leslie a lump sum payment of a specific
amount, valued at $13,605.00. EX 3 at 4; App. 3. In contrast, the
Amendment awarded her periodic payments based upon the number of
months the marital community was in existence divided by the number of
months of service credit earned by Tony at the time of his retirement times
50 percent of such payments. EX 4; App. 4. Under the Amendment, as of
July, 2013, Leslie had received $35,057.48 from Tony’s account with the
Department of Retirement Systems. EX 20. By any measure, the
Amendment has affected a substantial right of Tony.

The trial court’s failure to follow Graves or any of the decisions
cited in Graves or the subsequent decisions that follow Graves undermines
the second sentence of Conclusion 3: “Mr. Budzius has not met his
burden to show that he had no knowledge of the entry of the decree
modification by his attorney.” CP 284; App. 1. Under Graves, an
attorney is without authority to surrender a substantial right of a client

unless “special authority” from his client has been granted him to do so.



94 Wn. 2d 303. Under Grossman v. Will, an attorney is without authority
to surrender a substantial right of his client unless express authority has
been given by the client. 10 Wn. App. 149 (“An attorney, even with
authority to appear for a client, absent an emergency otherwise requiring,
does not have implied authority to compromise and settle his client’s

rights. Express authority is required.” (Emphasis added)). See also,

Morgan v. Burks, 17 Wn. App. 199-200.

The trial court made no finding that Tony ever gave special
authority or express authority to his attorney to execute the Amendment.
The trial court’s failure to enter a finding regarding express authority
constitutes an implied negative finding against Leslie on this issue. In re:
Welfare of A.B., 168 Wn. 2d 908, 927, 232 P. 3d 1104 (2010) (“[L]ack of
an essential finding is presumed equivalent to a finding against the party
with the burden of proof... (Footnote omitted)”).

Leslie had the burden of proving that Tony had given his attorney
express authority to make the concessions made in the Amended Decree,
as the party asserting an exception to a general rule has the burden of
proving the exception. 29 Am Jur 2d Evidence § 176 (*“...One who relies
on an exception to a general rule...has the burden of proving that the case

falls within that exception, unless the nonexistence of the exception is

made a condition of the application of the rule.””) . The trial court violated



this rule by concluding in Conclusion 3 that Tony had not met his burden

of showing that he had no knowledge of the entry of the decree

modification by his attorney.

There is no evidence in the record that Tony gave his former

attorney express authority to surrender any part of his retirement that had

not already been distributed in the Decree of Dissolution. Instead, Tony

testified unequivocally that he did not give such consent:

Q.

A.

Did you give Mr. Lombino any
authority after entry of the decree to
change the distribution of your state
retirement allotment?

No, I did not.

RP 22 1. 22-25.

Tony further testified as follows:

Q.

o>

o @

A.

Did you ever authorize Mr. Lombino
to sign the amended decree on your
behalf?

No.

Did you ever after July 27, 1993
approve of Mr. Lombino’s signing of
the amended decree?

No.

Would you have approved of Mr.
Lombino’s signing of the amended
decree on your behalf if you had
learned of it earlier?

No.

RP 24 1.20-RP 25 1. 4.



The trial court found in Finding 5 that Mr. Lombino remained as
attorney for Mr. Budzius throughout the trial, the modification, and
subsequent proceedings after the QDRO. CP 283; App. 1. Mr. Lombino’s
continued representation of Tony by itself does not supply the required
express consent to execute the Amendment. Finding 5 points to nothing in
Mr. Lombino’s continued representation of Tony that supplied that
express consent.

In the absence of a finding that Mr. Lombino had express authority
from Tony to execute the Amendment, under Graves, Grossman, Morgan,
Maxfield and Mitchell it follows that Tony’s attorney had no authority to
execute the Amendment.

Conclusion 3 sets a dangerous precedent by allowing an attorney to
give away his client’s property on something less than express authority
from the client. Tony requests that Court to reverse Conclusion 3 and
thereby reaffirm the rule in Washington that an attorney may give away a
substantial right of a client only with the express authority of the client.

The trial court’s misinterpretation of Graves v. Taggares, its
failure to follow Grossman, Morgan, Maxfield and Mitchell, and its
misallocation of the burden of proving express consent demonstrate an
erroneous view of the law and therefore an abuse of discretion. Choate v.

Choate, supra.
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E. Finding S does not support the trial court’s conclusions.

Appellants assign error to the following portion of Finding 5: “Mr.
Lombino remained as attorney for Mr. Budzius throughout the trial, the
modification, and the subsequent proceedings after the QDRO.” CP 283;
App. 1. To the extent that the trial court entered the challenged portion of
Finding 5 to establish Mr. Lombino’s implied authority to execute the
Amendment, the finding will not support any of Conclusions 1 through 4
or 6. As discussed in paragraph V D, supra, anything less than express
authority to execute the Amendment will not suffice. As discussed in
Graves, Grossman and Morgan, supra, only express authority from Tony
would have authorized Mr. Lombino to execute the Amendment. No such
express authority was ever given by Tony.

F. Finding 7 is not supported by substantial evidence.

Appellants assign error to the following portion of Finding 7:
“...the QDRO which was entered Ex-Parte with the approval of his
attorney.” CP 283; App. 1. As discussed in Graves, Grossman and
Morgan, supra, only express authority from Tony would have authorized
Mr. Lombino to execute the Amendment. No such express authority was
ever given by Tony. It follows that Mr. Lombino lacked the authority to

approve the Amendment. Finding 7 is therefore not supported by
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substantial evidence and must be reversed. Miles v. Miles, 128 Wn. App.
64,70-71, 114 P. 3d 671 (2005).

G. Finding 9 is not supported by substantial evidence.

Appellants assign error to the following portion of Finding 9: “At
Mr. Lombino’s deposition, attorney privilege was exercised so he did not
Sfully allow inquiry into this material issue.” CP 283; App. 1. Mr.
Lombino’s deposition was not introduced at trial. At trial, Leslie’s
attorney asked Tony on cross-examination if Mr. Lombino did not answer
certain unspecified questions on the grounds of attorney client privilege.
RP 36. There is nothing in the trial court record whereby the trial court
could find which matters an attorney client privilege was exercised.
Leslie’s attorney argued in the trial court that attorney client privilege was
invoked in Mr. Lombino’s deposition. RP 52. Argument by Leslie’s
attorney does not qualify as substantial evidence. Stafe v. Frost, 160 Wn.
2d 765, 782, 161 P. 3d 361 (2007). It therefore follows that the
challenged portion of Finding 9 is not supported by substantial evidence
and must be reversed. Miles v. Miles, 128 Wn. App. 70-71.

H. The trial court erred in concluding that Tony failed to

reach his burden to overcome the presumption that the
contract is good.

Appellants assign error to the following portion of Conclusion I:

“Mr. Budzius has failed to reach his burden to overcome the presumption

22



that the contract is good.” CP 284; App. 1. As set forth in paragraph in
paragraph V D above, the trial court made no finding that Tony ever gave
special authority or express authority to his attorney to execute the
Amendment. It therefore follows, under Graves, Grossman, Morgan,
Maxfield and Mitchell, that Tony’s attorney had no authority to execute
the Amendment.

L. The trial court erred in concluding that giving Leslie

50 % of the pension earned during the marriage is not
inequitable.

Appellants assign error to Conclusion 2: “That giving Mrs. Miller
50% of the pension earned during the marriage in not inequitable.” CP
284: App. 1. In paragraph 3.11 of the Decree, the trial court had already
made a just and equitable division of Tony’s pension. EX 3; App. 3.
Absent Tony’s express consent to the Amendment or compliance with
RCW 26.09.170 (1), the trial court lacked the power to modify the terms
of paragraph 3.11. Marriage of Thompson, 97 Wn. App. 873, 878, 988
P. 2d 499 (1999).

The 14" Amendment to the United States Constitution provides, in
pertinent part, as follows: “[N]or shall any State deprive any person of
...property, without due process of law...” Washington Constitution
Article 1, Section 3 provides, in pertinent part, as follows: “No person

shall be deprived of ...property, without due process of law.”
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An essential element of due process of law is notice and a reasonable
opportunity to be heard. Marriage of Maxfield, 47 Wn. App. 704. Tony
testified without controverting evidence that the first time that he learned of
the Amended Decree was in September, 2011, when he was so informed by
DRS. RP 23. The docket in Perce County Cause No. 91-3-03188-5 contains
no indication that a copy of the Amended Decree was ever served upon
Tony either before or after its entry. EX 21. Mr. Cross testified that he did
not provide Tony with any notice of the Amendment after it was filed. EX
22 p. 11, lines 15-17. There is no evidence that Tony gave his attorney
express authority to execute the Amendment.

As a result of entry of the Amendment, appellants have suffered
the loss of $653.42 per month. EX 20. As of July, 2013, appellants had
suffered the loss of $21,452.48 above and beyond the $13,605.00 which
has been paid to Leslie. EX 20. Appellants suffered this loss without
having been afforded prior notice of or any opportunity to be heard or
object to the Amendment. Appellants have thereby been deprived of their
property without due process of law, rendering the Amendment void.
Marriage of Maxfield, 47 Wn. App. 706.

Appellants were entitled to an order vacating the Amendment void
for lack of due process whether or not they requested such relief in their

complaint. Civil Rule 54 (c) provides, in pertinent part, that “... [e]xcept
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as to a party against whom a judgment is entered by default, every final
Jjudgment shall grant the relief to which the party in whose favor it is
rendered is entitled, even if the party has not demanded such relief in his
pleadings.” See also, Kelly v. Powell, 55 Wn. App. 143, 148-49, 776 P. 2d
996 (1989).

It also follows that as set forth above, Findings 1, 3, 5, 6, 7 and 9
are in error or are unsupported by substantial evidence, that those findings
do not support Conclusion 2. Miles v. Miles, 128 Wn. App. 71.

J. The trial court erred in concluding that Tony had not

met his burden to show that he had no knowledge of the
entry of the decree modification by his attorney.

Appellants assign error to the following portion of Conclusion 3:
“Mr. Budzius has not met his burden to show that he had no knowledge of
the entry of the decree modification by his attorney.” CP 284; App. 1. In
Conclusion 3, the trial court again misallocated the burden of proof
regarding the express permission exception to the general rule announced
in Graves, Grossman and Morgan, supra. The trial court’s misallocation
of the burden of proof demonstrates an erroneous view of the law and
therefore an abuse of discretion. Choate v. Choate, supra.

It also follows that as set forth above, Findings 1, 3, 5, 6, 7 and 9
are in error or are unsupported by substantial evidence, that those findings

do not support Conclusion 3. Miles v. Miles, 128 Wn. App. 71.
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K. The trial court erred in concluding that it would be
inequitable to vacate a 1993 stipulated order.

Appellants assign error to Conclusion 4: “That it would be
inequitable to vacate a 1993 stipulated order.” CP 284; App. 1. As set
forth in paragraphs V D, E, F, H, I, the Amendment is void for lack of
express authority from Tony, and because the trial court lacked authority
to make a post-decree modification of paragraph 3.11 of the Decree and
because the Amendment violated Tony’s right to due process of law.
Therefore, the trial court has a mandatory duty to vacate the Amendment
as a void order. Marriage of Maxfield, 47 Wn. App. 703. A void order
may be vacated irrespective of the lapse of time. Marriage of Leslie, 112
Wn. 2d 612, 618, 772 P. 2d 1013 (1989). The trial court therefore erred in
entering Conclusion 4.

L. The trial court erred in entering judgment dismissing
appellants’ claims.

Appellants assign error to the Judgment. CP 285-86; App. 2.
Appellants incorporate herein the arguments and authorities in paragraphs

V A-K above,

26



M.  The trial court erred in denying appellants’ request for
attorney fees.

Appellants assign error to the Judgment. CP 285-86; App. 2.
Appellants were entitled to an award of attorney fees in order to place
appellants in the same position as if the Amendment had never been
entered. See Graves v. Taggares, 94 Wn. 2d 306.

N. The trial court erred in awarding Leslie statutory costs.

Appellants assign error to Conclusion 6: “Respondent should
receive her statutory costs.” CP 284, App. 1 Appellants also assign error
to the Judgment. CP 285-86; App. 2. Costs are awardable only to a
prevailing party. RCW 4.84.030. As set forth in paragraphs V A-L above,
because the Amendment is void, Leslie cannot be the prevailing party in
this action. The trial court therefore erred in awarding Leslie statutory
costs.

0. Appellants request an award of attorney fees on appeal

In the event that they prevail on appeal, appellants request the Court,
pursuant to RAP 18.1 and Graves v. Taggares for an award of attorney
fees on appeal. Appellants are entitled to an award of attorney fees in
order to place appellants in the same position as if the Amendment had

never been entered. See Graves v. Taggares, 94 Wn. 2d 306.
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VI. CONCLUSION

The trial court’s Findings 1, 3, 5, 6, 7, 9 and Conclusions 1, 2, 3, 4,
6 and the Judgment should be reversed. The Amendment to Decree of
Dissolution Re Division of Retirement Benefits should be vacated. The
case should be remanded to the trial court with instructions to allow
Appellants restitution of the amounts that Respondent has received from
DRS in excess of the $13,605.00 awarded by the Decree of Dissolution.
Appellants should be awarded their attorney fees in the trial court and in
this appeal.

Respectfully submitted,

N ?ﬁ%ﬁ
o 7 AN

M. Ctnstantine’ WSBA-No. 11650
Attorney for Appellants Anthony and
Monica Budzius

0]
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| DEPT. 10
‘ IN OPEN COURT
FNFCL

98-06-13 UG - 7 2013

12-3.02097-2 40890715

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

ANTHONY J. BUDZIUS and MONICA NO. 12-3-02097-2

BUDZIUS, husband and wife,

FINDINGS OF FACT AND

)
)
)
Petitioners, )
} CONCLUSIONS CF LAW
)
)
)
)
)

VS.
LESLIE D. MILLER (fka BUDZIUS)

Respcndent.

FINDINGS OF FACT
L
A Decree of Dissolution was entered in 1992 establishing
$27,210.00 as the community interest 1in Mr. Budzius’s police
retirement. The order contemplated entry of a subsequent order and
did not deal with the mechanism of payment.
IT.
The order did not require immediate payment.
ITL.

665. "
0

At no time did Mr. Budzius tender $13,v88.(0 to Mrs. Miller.

The QDRO provided for 50% of value of the account based on Mr.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW - 1 of 3 LAW OFFICES OF
GEOFFREY C. CROSS, PS., INC.

1902 64TH AVENUE WEST, SUTE B,
TACOMA, WASHINGTON 98466
TELEPHONE: (253) 272-8958
FAX: [253) 5728946
GCROSS EMAUGHANGYAHOD.COM
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Budzius’s earnings during the marriage to be paid to respondent..
IV.

There was no issue about the calculation by the Department of
Retirement Systems as to the proportionate share of the pension
earned during the marriage.

V.

The parties contemplated a QDRO after the trial. Mr. Lombino
remained as attorney for Mr. Budzius throughout the trial, the
modification and the subsequent proceedings after the QDRO.

VI.

Mr. Budzius received a copy of the Decree tkat indicated that

a further order would be entered.
VIT.

Mr. Budzius denied getting a copy of the QDRO which was

entered Ex-Parte with the approval of his attorney.
VIII.

Only two witnesses could say whether or not Mr. Budzius
received the 2™ order.

iX.

At Mr. Lombino’s deposition, attorrney privilece was exercised
so he did rot fully allow inquiry intc this material issue. Mr.
Cross had no duty and was professionally restricted from directly
sending any court orders to Mr. Budzius.

From the foregoing Findings of Fact, the Court makes the

following:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW - 2 of 3

LAW OFFICES OF

GEOFFREY C. CROSS, PS., INC.

1802 BATH AVENUE WEST. SUITE B,
TACOMA, WASHINGTON 98466
TELEPHONE: (253) 2728998
FAX: (253) 572-8846
GCHOSS EMALGHAN®YAHOD COM
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DEE?EU \
¢ N OPEN C5u
CONCLUSIONS OF LAW .
MG -7 apr
T Lhrd
Pie’rce C

An agreement is pbinding unless fraud or over reachin
there was no fraud. Mr. Budzius has failed to reach his burd
overcome the presumption that the contract is good.

LT,

That giving Mrs. Miller 50% of the pension earned during the
marriage 1s not inequitable.

ITIT.

The irreqularities, if any, do no not arise tc the level of
Graves vs. P.J. Taggares Co., 94 Wn. 2d 2%8. Mr. Budzius has not
met his burden to show that he had no knowledge o the entry of the
decree modification by his attorney.

Iv.

That it would be inequitable to vacate a 1993 stipulated

order.
V.
Rule 11 sanctions should not apply.

VI.

Respcndent should recover her statutory costs.

DATE:,‘Z;AL#_Q_LJ__ ﬁﬁcfff 7 T —
WC‘MPOURT COMMISSIONER

Presented by: Approved: Garcld E. Johnson

GEOFFREY C. CROSS, WSB #3039 CHRISTCPHER M. CONSTANTINE, WSB # 11650
Attorney for Respondent Attornesy for Petitioners

FINDINGS OF FACT AND
CONCLUSIONS OF LAW - 3 of 3 i R B

GEJFFREY C. CROSS, PS., INC.

1802 64TH AVENUE WEST, SWTE B,
TACOMA, WASHINGTON 98488
TELEPHONE. (253) 27288588
FAX: (253) 3728946
GCROSS. EMAUGHANSYAHOO COM
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12-3-02087-2 40890752 40 08-06-13

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

FILED
DEPT. 10

ANTHONY J. BUDZTUS and MONICA )
IN OPEN CGULRT

BUDZIUS, husband and wife,

NO. 12-3-02097-2

Petitioners, JUDGMENT

)
)
)
)
)
vs. )
)
LESLIE D. MILLER (fka BUDZIUS))
)

)

Respondent.

JUDGEMENT SUMMARY

A. Judgment creditor: Leslie D. Miller
B. Judgment debtor: Anthony J. Budzius
C. rincipal judgment amount $
D. Interest to date of jucgment S
E. Statutory Attorney fees $200.00
F. Costs $
G. Other recovery amount S
H. Principal judgment shall bear interest at % per annum
I. Attorney fees, ccsts ard other reccvery amounts shall bear
interest at _ % per annum
J. Attorney for judgment creditor: Gecoffrey C. Cross
K. Attorney for judgment debtor Christopher M. Constantine
L. Other:
ORDER

THIS MATTER havirng come on regularly before tie abeove entitled

Court, the Petitiorners being represented by Christopher M.

JUDGMENT - 1 LAW OFFICES OF
GEOFFREY C. CROSS, PS., INC.

1902 64TH AVENUE WEST, SUITE B,
TACOMA, WASHINGTON 98468
TELEPHONE: [253) 272-8598

FAX: [253) 572-8846

GCROSS. EMALUGHAND YAHOO.COM
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ql

Constantine, Respondent being represented by Geoffrey C. Cross, the
Court having heard the testimony of the Petitioners and Respondent
and considering the affidavits on file herein, Now, Therefore it is
hereby

ORDERED, ADJUDGED and DECREED that this matter is dismissed with
prejudice. It is further

ORDERED, ADJUDGED and DECREED that respondent shall receive

judgment for statutory attorney fees in the sum of $200.00.

DATE:_&!#@L%.&Q L@cc {—
yﬁeb‘./coum COMMISSIONER

Garold E. Johnson

Presented by: Approved:
Cﬁj:i//’-\\*——”’

GEOFFREY C. CROSS, WSB #3089 CHRISTOPHER M. CONSTANTINE, WSB # 11650
Attorney for Respondent Attorney for Petitioners
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JUDGMENT - 2 LAW OFFICES OF

GE(FFREY C. CROSS, PS., INC.

1902 84TH AVENLEE WEST, SUITE B
TACOMA, WASHINGTON SB4EE
TELEPHONE: (253) 2728998

FAX: (253) 572-8948

GCROSS EMAUGHANOYAHOO COM
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f RS . patitioner, DECREE OF U ISSOLUTTON ,
SoaR :-:".SM . . |
o~ | ANTHONY 3. BUDAIVS, (DCD)
% i T Resapo:ldimt. (Slark ads i, nzt_tml-&m
A ' JUDGHMENT SUMMARY

Roes not. apply.
il. BASIS
4

gji LG" The findings of fact and conclueions of law have beon antered in
N L7 {| this’ daw

N Fil. DECREE |
20 22 18 DRcRERD thac:

o1l 5.2 d’tm OF THE MARRIAGH,

uqétiaga or the parties is dixsolved.

%1l Couply with the Parenting Plan aigned by {
jigh ia attached or filed, The Parenting Plan .
uourt is approved and incorperated as party of

LA OFFE OF

ORIGINAL 5%

Exhibit 3
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WPF DR 04.0800 (8/91)
3.3 -CHELD aubboRe.

':miii!} &mpott. shall be pald in accordance with the Order of
cnila’ Sw‘-aiw by the court, which ie attached or
© £418d:  THisYOrder is incorporated as part of this Decrwve.

5ﬁjﬁﬁiﬁir!§iniﬁi AWARDED THE HUSBAND.

'I'H;;llquh‘i'nd is awarded as his separate proparty the propert
- set ‘forth’in Exhibit A . This exhibit is sttached or
o d‘é&juﬁa_ifih@rporataé by reference as part of this decree.

PROPERTY /7O BN AWARDED TO THE WIFE.
'Pﬁe ﬁitixh awsrded as her sgparate property the property

‘set forth ‘in Bxhibit B .. This exhibit is attached or
_filed and incorporated by reference as part of this deocree.

. OBLIGAZIONS TO- BE PAID DY VHE NUSBAND.

fhe hﬂhb!ind shall pay the communlity or separate obligations ;
get forth. in EBxhibit ¢ . 7This exhibit is attached or :
filed ‘and dincorporated by reference as part of this decree.

QBLIGATIONS TO BE PAID BY THE WIFE.
The vft@igg;il pay the communily or separats obligations set

forth: in ipit D . This oxhibit is attached or filed
and incorpoksted by reference as part of this decree.

~2h. Lol
18| 3.0 moLD: MARMLESD: PROVISION.
' _°7:.§§§reqn1:nd to pay all debt incurred since the

o -ation and to hold the other party harmlese f{rowm
R0 any ‘SOTLEC ' action relating to eeparate or compunity
debt). $RCT

ing reasonable attorney's fees and costs
“dri defending against any attempts to collect an
GatioAtorithe other party.

y §200,00 malntenance. Halntenance .
The first maintenance payment shall

iy TF The obligation to pay future

18 terminated:
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THé husband’s obligation Lo pay spoussl maintenance o
the Wife shall cease upon the death if either party,
upon the remarriage of the wife, or ut such time an the
family home located at 12021 - 418t itreet Bast,
Puyaiiup, Washington is scld, whichever shall firat
OGCUL: - Any and all spousal mointenance paid on or
attuy. October 1, 1992 shall be vepail to husband by
:gﬁ&mm to the teérms set forth in pacagraph 3.1
n“

R S N VR

rayments shall he wede directly to tine other spouse.
other:
Husband shall pay spousal waintenanc: to the wife to
assist in making the housa payment until such time as
w the house is gold.

'3.30 WANE CHAWGED.

et

Does not apply. l
3.11 COMPXNUING RESTRLIGTHG ORDRR.

Does not apply.
3.22 AVITORNEY’E FEBS, OINER FROFESEIONAL. FEES AWD CORYTE.

Attorney’s fees, other professionsl fees ind coote shall be
paid as follows:

BEach party shall be responsible for alas ar her

19 ragpective attorpey’s fees and costs,

20, 3.313 OTHEE: !

" }&ﬁﬁ{?"fquuy,_ home looated at 12021 - 41st Bhreet Cast, |,

op: ‘Pugar)up, Weshington should be immediately listed for sale, _:
ardiths Wife is to usc her best sfforts to effect the sale |

aibanda shall be reimbursed by the wife the total amount
‘of: $potigal maintenance paid by the husband from October i,
1993 lintdl such time as the family home lacated at 12021 -
. §1ét BEyést mast, puyallup, Washington is sold. Upon the
. 8619 b¥ thé family residence located at 12021 - 41st Atreet

7 040; .070(3)
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%ﬁilhingtan. the prooeeds chall first be
Ehie ‘underlying mortgage, selling costs and
-any monies remaining shall then bae
$'s reimbursement of spoural maintenanca
“‘t forth in poragraph 3.9 herein. | .
$d: sny monies remain, the rumaining balance

de from the house shall be divided
“akthwith to each of the purties,

1 provide and waintain a life inwurance
naming the c¢hildren harcin as irrevocable
‘face amount of a2t least $30,000.00,

#Nall provide and maintain a life insurance
haning the children herein as irrevocabls
ﬁva face amount of at laeast 3180,000.00.

Jcommunity interest in the respondant‘s
T $27,2310.00, and that a Qualified
“order should iesue, such that the

Ba awarded fifty percent {50%) of sald

. fnlﬁmgégzwwﬁﬁ
r*?;j& 1 R o |
241
Judqe/eanmﬂgf 3"m
3 Y, GO ;
- 45, 1992, - |

Approved for entry: ﬁ
No;}ce of presentation waived: s

) ——— .
,/12,;-"” ;
GEQFFREY C. (RO8H, #3089 [
Attorney for Petitioner !
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! snd "; AMENDHENT TO DECRER Or
" pareowy 5. wupsivs, ) OF RETIREMENT SENRETTS.
i 3‘
B THIS MATTER coming on the ax~parte appllcation of
i* Geoffrey Cross, ottormey for petitioner, the redapondeut bLeing
_“ reprosenteod by Jopeph Lombino, the Couxt being adviced that Che i
o petitioner was awaxded 08 of rospondont’s retirewment benefits of i
= $27,210.00, the Court being otherwise fully advised, umwr,
. thexefors, it ie hexreby |
% QRDERED, ADJUDGED hup LWECRBED that the provisions of the fr
. pecvea of Dissolution entered on Movember 13, 1992 with veapect to I
" the division of +the community ianterest in the zespondent's E
= reiivement rights e and is horeby pmended as follows: !
:: If Anthony J. Budeive (the obligor) recaives periodic 4 ]f
retiremant payments as defined ia RCW €1.50,500, thse LDepaxtusat of i
24 Retivement Systems mhall pay to Isslie N. Budzius (the chliges) i
:: SR/A dollars from ouch payments or 3 _fxachico.  where the J
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VIIL. CERTIFICATE OF MAILING - /=10
The undersigned does hereby declare that on December- 315 2043 the—
undersigned deposited a copy of BRIEF OF APPELLANTS filed in the

above-entitled case into the United States mail, first-class postage

addressed to the following persons:

Via U.S. Mail
Geoffrey C. Cross [0 Via Legal Messenger
1902 64™ Avenue West, Suite B [0 Via Facsimile
Tacoma, WA 98466 [0 Via Hand Delivery
00 Via E-mail
Clerk

Washington State Court of Appeals,
Division II

930 Broadway, Suite 300

Tacoma, WA 98402-4454

DATED this 3" day of January, 201 4_._

s/

o T/

wglah

By;
Christopher M. Constantin
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Court of Appeals No. 45275-8-11  STATE OF WASHING TON

IN THE WASHINGTON STATE COURT OF APPEALS
DIVISION 11

ANTHONY J. BUDZIUS and MONICA BUDZIUS,
Husband and wife,
Plaintiffs/Appellants,

V5.

LESLIE D. MILLER (fka BUDZIUS),
Respondent.

if'(‘cx.‘-\' AL
ADBENDUM-FO APPELLANTS’ BRIEF

By:
Christopher M. Constantine, WSBA, No. 11650
Of Counsel, Inc., P. S.
Attorney for Appellants
P. O. Box 7125
Tacoma, WA 98417-0125
(253) 752-7850
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ADDENDUM TO APPELLANTS' BRIEF

The citation to Paragraph 3.11 of the Decree of Dissolution is

changed to Paragraph 3.13 at the following locations in the Appellants’

Brief:

Page 3: Issue 4
Page 4: Issue 9
Page 11: Second and third paragraphs
Page 12: First and second paragraphs
Page 13 Second paragraph
Page 14: First paragraph
Page: 17: Second paragraph
Page 23: Second paragraph
Page 26: First paragraph
Respectfully submitted,

UNSEL, Inc., P

(i LM%V%

M. Cdnstantiné, WSBANo. 11650
Attorney for Appellants Anthony and

Monica Budzius




HI. CERTIFICATE OF MAILING

The undersigned does hereby declare that on February 13, 2014, the
undersigned deposited a copy of ADDENDUM TO APPELLANTS’
BRIEF filed in the above-entitled case into the United States mail, first-

class postage addressed to the following persons:

M Via U.S. Mail
Geoffrey C. Cross 0O Via Legal Messenger
1902 64™ Avenue West. Suite B 0 Via Facsimile
Tacoma, WA 98466 0O Via Hand Delivery
O Via E-mail
Clerk Via Hand Delivery

Washington State Court of Appeals,
Division 11

930 Broadway, Suite 300

Tacoma, WA 98402-4454

DATED this 13" day of February, 2014,

) )f/éwf—fzp

stop T M. Constantine
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