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I. REPL Y TO RESPONSE BRIEF OF HEATHER 
HOFFENBURG ("HOFFENBURG") 

INTRODUCTION 

[I]t's not a secret at this point - I don't think it's ever been 
kept as a secret that there - 1 have not had contact 

with the named defendant in this lawsuit. 

Morgan J. Wais, RP 25 

The fact is, it was a secret to all but Morgan Wais ("Wais") that he 

never had any communications whatsoever with his purported client, 

Heather Hoffenburg ("Hoffenburg"). Otherwise, the Court and the parties 

would not be entertaining this second appeal. At the trial court and in the 

first appeal, I Tori Kruger-Willis ("Kruger-Willis") unsuccessfully argued 

that Wais acted in this matter at the direction of his employer, GEl CO, and 

not at the direction of his purported client, Hoffenburg. At no time in 

response to Kruger-Willis' foregoing allegations did Wais disclose to 

Kruger-Willis, to the trial court, and to this Court that he never had any 

communications whatsoever with Hoffenburg. CP 99, 107, 115, RP 25. 

Without contact between Wais and Hoffenburg, no attorney-client 

relationship had ever been formed. CP 107. 

After pre-trial discovery; after an arbitration; after a trial de novo; 

after post-verdict proceedings; after an appeal; after this Court issued a 

mandate to the trial court; and after multiple post-mandate proceedings, 

Wais finally conceded over five years after the commencement ofthis 

1 Court of Appeals, Div II, No. 42417-7-11. 
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action that he never spoke to or communicated in any manner with 

Hoffenburg. CP 99, RP 25. 

In all of Wais' pleadings filed with the trial court on behalf of 

Hoffenburg, Wais declared that he was the attorney of record for 

Hoffenburg. CP 99. He declared in all filed pleadings: "COMES NOW 

Defendant, Heather Hoffenburg, by and through her attorneys of record, 

Morgan J. Wais and Mary E. Owen & Associates ... " Attached to all of 

Wais' filed pleadings was a declaration he signed under the penalty of 

perjury: "I, Morgan J. Wais, hereby declare under the laws ofthe State of 

Washington and subject to the penalty of perjury, that the following is true 

and correct to the best of my knowledge: 1. I am the attorney for 

Defendant Heather Hoffenburg in the above captioned matter..." CP 99. 

How can Wais declare that he was the attorney of record for a 

party when he never had contact with that party and when he does not 

even know the true name ofthe party he purportedly represented? We now 

know that Wais discovered post-mandate from the first appeal in this 

matter that his client was not Heather Hoffenburg, but Heather Hofferbert. 

CP 94, 99. Kruger-Willis had properly named Heather Hofferbert as a 

party-defendant in the complaint at the outset of this matter. CP 94, 99, 

107. The subsequent misnaming of Hofferbert to Hoffenburg was not due 

to a scrivener's error; rather it was done on Wais' motion to change the 

case caption from Heather Hofferbert to Heather Hoffenburg because, he 
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represented to the trial court, that was the correct spelling of his client's 

name. CP 94, 99, 107. 

In all proceedings in this matter, Wais continued to hold himself 

out as Hoffenburg's attorney when he knew that he had never spoken to 

her and that he had never communicated in any manner whatsoever with 

her. Wais never disclosed the foregoing facts to Kruger-Willis, to the trial 

court, and to this Court, even when Kruger-Willis argued to the trial court 

and to this Court in the first appeal that Wais acted at the direction of his 

employer, GEICO, and not at the direction of his purported client, 

Hoffenburg. Thus, Kruger-Willis unsuccessfully argued, GEICO, as the de 

facto defendant, was not the "aggrieved party" permitted to file a trial de 

novo under MAR 7.1 and it was not the "prevailing party" entitled to costs 

and to reasonable attorneys fees under RCW 4.84.250. CP 99. 

Finally, on August 9, 2013,2 Wais declared in open court: "Well, 

Your Honor, it's not a secret at this point - I don't think it's ever been 

kept as a secret that there - I have not had contact with the named 

defendant in this lawsuit. . .1 haven't spoken with the named defendant. .. 

That there hasn't been actual communication with that person despite my 

diligent efforts to accomplish that, doesn't, I believe, void coverage." RP 

25. Likewise, in Hoffenburg's response brief, she states: "Morgan Wais, 

the attorney that was retained by GEICO to defend Heather Hoffenburg, 

has previously acknowledged that "despite diligent efforts" on his part, he 

2 A little over five years since the commencement of this action and after multiple filings 
and proceedings. 
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was unable to establish contact with his client during the course of 

litigation." Response Brief of Respondent, 8 (citing RP 25). 

Wais' assertion to the trial court that he made diligent efforts to 

contact Hoffenburg lacked candor. Kruger-Willis provided to the trial 

court a copy of Hoffenburg's (Heather Hofferbert) Washington Case 

Record printed on May 8, 2013. CP 100. See Appendix A. A case record 

search for a named person is readily available to the public without charge 

and it was readily available to Wais without charge, had he been inclined 

to use it.3 The case record search for "Heather Hofferbert" showed that 

Hoffenburg has been involved in numerous legal actions since Kruger-

Willis initiated suit against her, with most of those actions taking place in 

Mason County. CP 100. From the May 8, 2013, record search for "Heather 

Hofferbert," the latest case against her was November 7, 2012, well over 

eight months after Wais filed the Response Brief of Respondent in the first 

appea1.4 The case record search showed that Hoffenburg resided in or 

around Mason County the entire time since the commencement of Kruger-

Willis' action against her. CP 100. Had Wais' efforts to locate Hoffenburg 

truly been diligent, as he represented to the trial court, then all he had to 

do to locate and to make contact with her was to search for her in Mason 

County.S 

The truth of the matter is, Wais made no attempt to locate 

Hoffenburg until post-mandate proceedings because she was irrelevant to 

3 www.courts.wa.gov. Diligence requires at least a little effort. 
4 The Response Brief of Respondent was dated February 29, 2012. 
5 Hoffenburg's contact information would have been available in her court records. 

4 



him, even though she was the named defendant in this matter and even 

though she was legally and ethically his client, had an attorney-client 

relationship ever been formed. The truth is, as a GEICO-employed defense 

attorney, Wais always viewed GEICO as his client and not Hoffenburg, 

therefore, she was irrelevant to him because he was only concerned about 

GEICO'S interests and not Hoffenburg's interests in this matter. Even 

when Kruger-Willis unsuccessfully argued to the trial court and to this 

Court in the first appeal that GEICO was the de facto defendant in this 

matter because Wais acted at its direction and not at the direction of 

Hoffenburg, his purported client, Wais was less than candid with the trial 

court and with this Court when he responded to Kruger-Willis' 

allegations. Instead of disclosing to the trial court and to this Court that he 

had never spoken to or communicated with Hoffenburg, Wais argued: 

Plaintiff attempts to misdirect this Court with regard to who the 
Defendant, in fact, is. Plaintiff, in her briefing, deceptively refers 
to Defendant's insurer, GEICO, rather than referring to Defendant, 
Heather Hoffenburg, as the party to the lawsuit. Plaintiff, having 
filed and served the underlying lawsuit, ought to know that GEICO 
has never been a party to the lawsuit, and GEICO is not a party to 
this appeal. GEICO is merely the insurance company indemnifying 
Defendant in the lawsuit and the present appeal. Thus, Plaintiff is 
correct when she argues that GEICO was not an aggrieved party­
GEICO is not a party at all. The Plaintiff [sic] was indemnified by 
an insurance company was wholly immaterial to the case at trial, 
was wholly immaterial to the Trial Court's issuance of costs and 
attorneys fees, and it is wholly immaterial to this appeal. 

Appendix B. 

Since Wais, by his own admission, never spoke to or 

communicated in any manner with Hoffenburg, no attorney-client 
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relationship had ever been fonned between them. Thus, he did not have 

Hoffenburg's authority to act on her behalf, which is legally and ethically 

required in Washington. RCW 2.44.020, RCW 2.44.030, and WSBA 

Advisory Opinion 928 ( 1985) (a lawyer retained by an insurance company 

must have contact with the client before he or she has authority to act on 

the client's behalf). Appendix C. 

If Hoffenburg could not be Wais' client due to no communication 

whatsoever between them, then who was Wais' client? His client could 

only be his employer, GEICO, despite Wais' disingenuous arguments to 

the contrary. Wais had a duty under RPC 3.36 and RPC 3.47 to disclose to 

the trial court, to this Court, and to Kruger-Willis that he had never had 

contact with Hoffenburg when he denied Kruger-Willis' allegations that 

GEICO was the de facto defendant in this matter. In fact, Wais had a duty 

to infonn the trial court and Kruger-Willis six years ago that he had never 

had contact with Hoffenburg. Failure on his part to do so was prejudicial 

to the administration of justice. 

A. REPL Y TO ISSUES OF LAW 

In her response brief, Hoffenburg does not dispute that her 

purported defense counsel, Wais, did not communicate with her 

throughout the lawsuit. Response Brief of Respondent, 1. 

Hoffenburg argues that Wais had an affinnative duty to defend her 

and that he took no action that prejudiced her rights. As Kruger-Willis 

6 Candor Toward Tribunal 
7 Fairness to Opposing Party and Counsel 
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argues below, without any communication whatsoever between Wais and 

Hoffenburg, Wais had no authority from Hoffenburg to appear in this 

matter and thus, he had no authority to act on her behalf because no 

attorney-client relationship had ever been formed between them. 

B. REPL Y TO STATEMENT OF THE CASE 

Hoffenburg misstates the following fact in her recitation with 

respect to the Statement of the Case: 

The trial court did not order Kruger-Willis to issue payment of the 

costs and attorneys fees in the manner requested by Wais. (See Response 

Brief of Respondent, 4) ("The court rejected the Plaintiff s arguments, in 

their entirety, ordering the Plaintiff to issue payment of the costs and 

attorney's fees in the manner requested by Defense counsel). Wais moved 

the trial court for an order to direct Kruger-Willis to issue payment to 

GEICO.8 CP 91. 

C. REPL Y TO STANDARD OF REVIEW 

Based on Hoffenburg's response brief, there is no dispute between 

the parties that the standard of review on this appeal is de novo. 

8 Payment was tendered to Mary E. Owens and Associate made payable to Hoffenburg, 
which was in compliance with the original trial court order that was the subject of the 
first appeal. 

To date, the trial court has not decided Wais' motion enforcing order and entering 
judgment against Kruger-Willis. CP 91. More than ninety days has passed since the trial 
court requested additional briefings from the parties with respect to Wais' motion. CP 
107, 112. Under RCW 2.08.240, the time limit for the trial court's decision is ninety days 
from the date it gave the parties to submit the requested briefs. Kruger-Willis provided 
the trial court with the requested brief. Wais did not provide the trial court with the 
requested brief. CP 107. 
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D. REPL Y TO ARGUMENT 

A. THE TRIAL COURT IMPROPERLY DENIED 
KRUGER-WILLIS' MOTION TO PROVE 
WAIS' AUTHORITY TO ACT ON BEHALF OF 
HOFFENBURG 

Kruger-Willis will rely on her Opening Brief with respect to the 

trial court's improper denial of her motion to prove Wais' authority to act 

on behalf of Hoffenburg. 

B. WITHOUT ANY COMMUNICATION 
WHATSOEVER BETWEEN W AIS AND 
HOFFENBURG, W AIS HAD NO AUTHORITY TO 
ACT ON HOFFENBURG'S BEHALF 

1. DUTY TO DEFEND UNDER THE 
INSURANCE CONTRACT 

No man can serve two masters simultaneously. Public policy forbids. 

Van Dyke v. White, 55 Wn.2d 601 , 612349 P.2d (1960). 

THE INSURANCE CONTRACT DID NOT CONFER AUTHORITY 
ON WAIS TO ACT ON BEHALF OF HOFFENBURG WITHOUT 

HER KNOWLEDGE AND HER CONSENT 

"The relationship between the insurance company, the insured and 

defense counsel is a tripartite relationship wherein the insurer, pursuant to 

an insurance contract, pays the costs of defense including the lawyer's fee. 

However, in Washington it is clear that legally and ethically the client of 

the lawyer is the insured." Washington State Bar Association Advisory 

Op. 195 (1999) (citing Tank v. State Farm, 105 Wn.2d 381, 715 P.2d 1133 

(1986); Van Dyke v. White, 55 Wn.2d 601, 349 P.2d (1960)) (emphasis 

added). Supplement to Appendix AA. 
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The relationship between an insurer and the insured is purely 

contractual.9 McGregor v. Inter-Ocean Ins. Co., 48 Wn.2d 268, 292 P.2d 

1054 (1956). Washington courts have consistently held that an insurance 

policy is a contract and is to be construed in the same fashion as any other 

contract. State Farm General Ins. Co. v. Emerson, 102 Wn.2d 477, 481 , 

687 P.2d 1139 (1984). A careful review of the liability section of the 

insurance policy, which is applicable in this case, formed no reasonable 

basis for Wais to believe that he was permitted to act on Hoffenburg' s 

behalf without her authority. See Section I, Liability Coverages, pp. 3-6. 

Appendix C. There is no language in the policy, and none that the 

Respondent' s purported attorney has pointed to, that permitted Wais to act 

on Hoffenburg' s behalf without her authority, which is required by law. 

RCW 2.44.020 and 2.44.030. CP 115. 

Further, Wais was ethically required to have contact with 

Hoffenburg and to obtain her authorization for him to act on her behalf. A 

lawyer retained by an insurance company must have contact with the 

client before he or she has authority to act on the client's behalf. See 

WSBA Advisory Opinion 928 (1985). Appendix C. Wais conceded in 

open court that he had no contact whatsoever with Hoffenburg. RP 25 . 

Kruger-Willis does not dispute that GEICO had a duty to defend 

Hoffenburg under the terms of Lebeda' s insurance contract once it 

determined that the collision at issue was a covered loss; however, in 

9 Although not a party to the insurance contract between GEICO and Lebeda, as an 
authorized driver of Lebeda's vehicle, Hoffenburg was a third-party beneficiary under 
the terms of the insurance contract . 
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addition to the contractual obligation to provide a defense for Hoffenburg, 

Wais was statutorily and ethically obligated to obtain Hoffenburg' s 

authority to appear for her in this matter. See RCW 2.44.020, RCW 

2.44.030, RPC 1.2(f). The duty to defend clause under the insurance 

policy does not waive Wais' professional obligations under the RCW and 

the RPC. He was professionally obligated to communicate in some form 

with Hoffenburg and to obtain her authority before he acted on her behalf. 

Since he now concedes that he has never had contact with Hoffenburg, 

Wais breached his professional obligations under the RCW and the RPC. 

2. HARMS AND PREJUDICES AS A RESULT 
OF WAIS' UNAUTHORIZED APPEARANCE 

HARMS AND PREJUDICE TO HOFFENBURG 

CONFLICT OF INTEREST - LEBEDA, HOFFENBURG, GEICO 

Hoffenburg argues in her response brief that Wais took no action 

that prejudiced her rights. Response Brief of Respondent, 1, 11. This 

argument is disingenuous. '0 There was a conflict of interest from the 

outset of this case among, Lebeda, the insured; Hoffenburg, the 

permissible driver of Lebeda's vehicle; and GEICO, Lebeda's insurance 

company. Lebeda did not cause the collision that injured Kruger-Willis, 

however, it was foreseeable that in the event that the collision was not a 

covered loss under his policy, he would look to Hoffenburg to pay all of 

10 While it is not Kruger-Willis' place"(Q argue harms and prejudice to Hoffenburg as a 
result of Wais' unauthorized appearance, Kruger-Willis addresses this argument raised 
in Hoffenburg's Response Brief. 
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Kruger-Willis' property damage and it was foreseeable for Hoffenburg to 

look to Lebeda's insurer, GEICO, to cover Kruger-Willis' loss. CP 99. 

Given the possibility that Hoffenburg could become solely or 

partially responsible for the Kruger-Willis' loss, II had she been provided 

with private counsel, or had she even been involved in the defense of her 

case for that matter, she would most likely object to Lebeda's dismissal 

from the case because she relied on his insurer to pay for the Kruger-

Willis' loss. Hoffenburg had no contractual relationship with GEICO and 

if GEICO decided to deny coverage, Hoffenburg would become 

responsible for Kruger-Willis' IOSS.12 With the dismissal from the case of 

Lebeda, the conflict between Hoffenburg and GEICO was especially 

perilous for Hoffenburg because the person to whom GEICO owed a duty 

was dismissed from the case. By dismissing Lebeda without her 

knowledge or her consent, Wais surrendered a substantial right of 

Hoffenburg - the guarantee of payment for the loss by GEICO by way of 

Lebeda's insurance contract with GEICO. "No client should be at the 

mercy of his attorney, who, without the authority or knowledge of his 

client stipulates away such a right directly contrary to the client's 

interest...Ifthere is substantial doubt, the client's interest should be 

11 Or in excess of policy limits. In Washington, the standard limit for property damage is 
$10,000. As Kruger-Willis' property damage claim was valued at approximately $5,000, 
had she prevailed at trial and was awarded costs and attorney's fees, such an amount 
may exceed Lebeda's policy limits. 
12 Hoffenburg was charged with a criminal offense with respect to the collision that 
caused Kruger-Willis' property damage. 
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protected." Graves v. P.J Taggares Co. , 25 Wash.App. 118, 125,605 

P.2d 348 (1980). CP 99. 

Additionally, by filing a request for a trial de novo after Kruger-

Willis prevailed at arbitration, Wais exposed Hoffenburg to the possibility 

that she would be liable for Kruger-Willis' damages in excess of Lebeda's 

property damage limits. Lastly, before the trial de novo, Wais served 

Kruger-Willis with an offer of judgment that permitted Kruger-Willis to 

take judgment against Hoffenburg in the amount of $1 ,000. An attorney 

may not surrender a substantial right of a client without special authority 

granted by the client. Graves v. P.J Taggares Co., 94 Wash.2d 298,303, 

616 P.2d 1223 (1980). CP 99. 

CONFLICT OF INTEREST - HOFFENBURG AND GEICO 

The problem of conflict has its roots in an attorney representing 

and having obligations to two clients. There is the inevitable tension and a 

potential that the attorney's representation of one may be rendered less 

effective because of his representation of the other. Spindle v. 

Chubb/Pacific Indemnity Group, 152 Cal. Rpt. 776, 780-81 (Ct. App. 

1979). Moreover: 

Most insurance defense attorneys have an on-going relationship 
with their insurers, and they work hard at developing future 
business. Conversely, few defense attorneys enjoy continuing 
relationships with the insureds they are hired to represent. It is this 
strong and perpetual economic linkage between insurers and their 
regular counsel that most concerns courts and insureds. 
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Richmond, Douglas R., "Lost in the Eternal Triangle of Insurance Defense 

Ethics," 9 Georgetown Journal of Legal Ethics 475,482 (1996). CP 99. 

Appendix E. 

Some of the conflict is due to the concept of dual representation or 

the dual client doctrine. Under this doctrine, the attorney represents both 

the insurer and insured. Richmond, Douglas R., "Lost in the Eternal 

Triangle oflnsurance Defense Ethics," 9 Georgetown Journal of Legal 

Ethics 475, 482 n.26 (1996). Washington does not follow the dual client 

doctrine: "RPC 5.4 demands that counsel understand that he or she 

represents only the insured, not the company." Tank v. State Farm, 105 

Wn.2d 381,388, 715 P.2d 1133 (1986).13 "Both retained defense attorney 

and the insurer must understand that only the insured is the client." Id. at 

388 (emphasis added). CP 99. 

RPC 1.7(b)14 requires informed consent whenever the lawyer's 

representation of one client "may be materially limited by the lawyer's 

responsibilities to another client." I 5 RPC 1.8(f) and RPC 5.4 prohibit an 

attorney from accepting compensation from someone other than the client 

unless the client consents after consultation and there is no interference 

with the lawyer's independent professional judgment. CP 99. 

13 A lawyer shall not permit a person who recommends, employs, or pays the lawyer to 
render legal services for another to direct or regulate the lawyer's professional judgment 
in rendering such legal services. RPC 5.4(c). 
14 RPC 1. 7(b)(4). 
15 RPC 1.7(a)(2). 
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HARMS AND PREJUDICE TO KRUGER-WILLIS 

In her Response Brief, Hoffenburg agrees that Kruger-Willis has 

accurately stated the law with respect to RCW 2.44.020, which provides: 

Appearance without authority -- Procedure. 

If it be alleged by a party for whom an attorney appears, that he or 
she does so without authority, the court may, at any stage of the 
proceedings, relieve the party for whom the attorney has assumed 
to appear from the consequences of his or her act; it may also 
summarily, upon motion, compel the attorney to repair the injury 
to either party consequent upon his or her assumption of authority. 

The trial court denied Kruger-Willis' motion under a different 

statute - RCW 2.44.030 - which moved the trial court to require Wais to 

prove the authority under which he appeared in this case. In response to 

Kruger-Willis' motion, Wais surprisingly conceded that he had never had 

contact with Hoffenburg. RP 25. While Kruger-Willis long suspected that 

Wais acted in this matter at the direction of GEl CO and not Hoffenburg, 

Kruger-Willis never imagined that an attorney would hold himself out to 

represent a party without having any communication whatsoever with his 

purported client. CP 115. 

Once there has been ajudicial determination that Wais did not 

have the authority to appear on behalf of Hoffenburg, then a motion would 

be appropriate under RCW 2.44.020 to repair the injury to Kruger-Willis. 

However, since Hoffenburg raises this issue on appeal, Kruger-Willis will 

address her injuries: 
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1. A property damage claim in the amount of $5,044. Due to 

the procedural history of this case, the statute of limitations has already 

expired on that claim, and 

2. Costs and attorneys fees in the prosecution of this action 

from the date a Notice of Appearance and Answer and Affirmative 

Defenses were filed on Hoffenburg's behalf without her authority nearly 

SIX years ago. 

When a party successfully challenges the authority of an attorney 

to appear for his opponent, an award of damages, including attorney fees, 

is a means of repairing the injury under RCW 2.44.020, which authorizes 

a trial court to compel an attorney to "repair the injury" resulting from the 

attorney's unauthorized appearance. Johnsen v. Petersen, 42 Wash.App. 

801, 806, 719 P.2d 607 (1986). 

C. THE COURT SHOULD DENY RESPONDENT'S 
REQUEST FOR COSTS AND REASONABLE 
ATTORNEYS FEES ON APPEAL 

In her Response Brief, Hoffenburg moves the Court to award her 

costs and attorneys fees on appeal pursuant to RAP 14 et. seq. There was 

no briefing by Hoffenburg as to why she believes this Court should award 

her costs and attorneys fees on appeal so Kruger-Willis is unable to 

respond to the motion. 

II. CONCLUSION 

Kruger-Willis' vehicle was damaged through no fault of her own 

by Hoffenburg. Kruger-Willis was not even in the vehicle at the time of 
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the collision. Her vehicle was lawfully parked outside her place of 

employment when Hoffenburg crashed into her vehicle and then 

Hoffenburg fled the scene of the collision. For leaving the scene of the 

collision, she was charged with a crime. CP 107. In this respect, Kruger-

Willis was the innocent victim of a crime - hit and run. When she initiated 

legal action for property damage against Hoffenburg, she was victimized a 

second time by an overzealous insurance defense attorney who forgot, or 

chose to ignore, the basic principle of an attorney-client relationship - that 

regardless of who pays him, he owes undivided loyalty and fidelity to his 

client, Hoffenburg. 16 However, before there can be an attorney-client 

relationship, Hoffenburg must first consent and give her authority to an 

attorney to act on her behalf. 17 In this case, it is clear that Wais never had 

Hoffenburg's authority to act on her behalf because he conceded in open 

court - over five years after the commencement of this action - that he had 

never had any contact whatsoever with Hoffenburg. RP 25. 

As argued to the trial court, while it appears on its face that 

Kruger-Willis has been the party to engage in numerous, and perhaps at 

first blush, unnecessary, post-verdict filings, that really is not the case. It 

took Kruger-Willis multiple filings before it became evident by admission 

16 A lawyer shall not permit a person who recommends, employs, or pays the lawyer to 
render legal services for another to direct or regulate the lawyer's professional 
judgment in rendering such legal services. RPC S.4(c). 
17 A lawyer shall not purport to act as a lawyer for any person or organization if the 
lawyer knows or reasonably should know that the lawyer is acting without the authority 
of that person or organization, unless the lawyer is authorized or required to so act by 
law or a court order. RPC 1.2(f); see also RCW 2.44.030. 
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that Wais never had Hoffenburg's authority to act on her behalf, which is 

legally and ethically required in Washington. Like an onion, each "layer" 

of filing - and Hoffenburg' s responses thereto - finally reveal that after 

SIX years of litigation - Wais!l!1!!!. had Hoffenburg's authority to act on 

her behalf from the beginning of this action because he never had any 

contact with her. Had Wais been forthcoming with this information at the 

outset of the case, the parties could have concluded this matter at the 

initial stages oflitigation six years ago. Instead, Wais proceeded in this 

matter on behalf of GEl CO as ifhe had Hoffenburg's authority to act on 

her behalf through pre-trial proceedings; through an arbitration; through a 

trial; through post-verdict proceedings; through an appeal; through post­

mandate proceedings; and now, through another appeal. Only when it 

came down to a dispute as to who was to be named on an $11,490.00 

check that was tendered to Hoffenburg in full satisfaction of court 

awarded costs and attorneys fees did it finally become evident by 

admission that Wais never had contact with Hoffenburg, thus, he never 

had the authority to act on her behalf. All of the foregoing actions by Wais 

were prejudicial to the administration of justice. 

For the foregoing reasons, this Court should find that Wais, as the 

insurance-retained defense attorney, did not have Hoffenburg's authority 

to act on her behalf and it should reverse the trial court's denial of Kruger­

Willis' motion under RCW 2.44.030. This Court should also deny 

Hoffenburg's motion for costs and fees under RAP 14 et. seq., associated 
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with this appeal. 18 

RESPECTFULL Y submitted this 15th day of August, 2014. 

ALANA BULLIS, PS 

/s/A~K.13~ 
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18 No briefing by Hoffenburg as to why she believes this Court should award costs and 
attorneys fees to her on appeal so Kruger-Willis is unable to respond to the motion. 
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ISSUES OF LAW 

Whether the Trial Court, pursuant to CR 54( e), abused its 

discretion when it entered judgment on the jury's verdict more than 15 

days after the jury rendered a verdict in favor of Defendant? 

Whether the Trial Court, pursuant to RCW 4.84.250, properly 

awarded costs and reasonable attorney's fees to Defendant as the 

prevailing party where Plaintiff pleaded the case less than $1 O,OOO? 

STATEMENT OF THE CASE 

This lawsuit arises out of a two vehicle accident that occurred on 

February 21, 2008, in Mason County, Washington. CP 46-48. While 

driving a vehicle, Defendant struck Plaintiff's lawfully parked and 

unoccupied 2003 Chevrolet Suburban, causing property damage to 

Plaintiff's vehicle. CP 46-48. Following the accident, Plaintiff's vehicle 

was fully repaired at the expense of Defendant's insurance carrier. CP 14. 

Following the repair of the vehicle, Plaintiff filed suit against Defendant 

seeking recovery for the diminished value of the repaired vehicle. CP 46-

48. 

The parties began the discovery process, and Plaintiff returned 

Defendant's Request for Statement of Damages, listing her damages as 

totaling $6,353.00, thereby pleading the case less than $10,000 and 
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implicating RCW 4.84.250. CP 14 & CP 5-7. The case proceeded to a 

mandatory arbitration, and an award was made in favor of Plaintiff for 

$5,044.00. CP 41-42. Defendant filed a request for a trial de novo and a 

demand for a jury trial, paying the respective filing fees for each. CP 39. 

Defendant then provided Plaintiff with an Offer of Judgment for 

$1,000.00, pursuant to CR 68 and RCW 4.84.250 through 4.84.300, which 

was not accepted by Plaintiff. CP 15. On April 28, 2011, following a 

three day trial, the jury rendered a zero dollar verdict in favor of the 

Defendant. CP 37. 

On May 26, 2011, Defendant filed a Motion Seeking Costs and 

Reasonable attorney's fees, which was then held on June 6, 2011. CP 29-

36 & RP 1-13. At that motion hearing, rather than awarding costs and 

reasonable attorney's fees, and upon Defendant's further motion, the 

Court entered judgment upon the jury's verdict in favor of Defendant. RP 

11-12. Costs and reasonable attorney's fees were not awarded on June 6, 

2011, and the matter was set over for further detail to be provided 

regarding the amount of Defendant's attorney's fees. RP 12. 

On June 15, 2011, nine days after the judgment was entered, 

Defendant filed a Note for Motion and filed her Second Motion Seeking 

Costs and Reasonable Attorney's Fees. CP 13-20. At the second motion 

hearing, which was held on June 24, 2011, the Court granted Defendant's 
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motion and entered an Order Awarding Costs and Reasonable Attorney's 

Fees in the amount of $11,490. CP 5-7 & RP 14-20. This amount 

included $500.00 in costs, which represented the jury fee and the de novo 

fee, and $10,990 in reasonable attorney's fees, which represented 

Defendant's counsel's hours spent on the case, 68.2, multiplied by a rate 

of$175.00 per hour. CP 5-7 & RP 14-20. 

Plaintiff then filed the Notice of Appeal and is the Appellant 

herein. Defendant, who was the prevailing party at the Trial Court, is the 

Respondent herein. 

LEGAL ARGUMENT 

I. STANDARD OF REVIEW 

The applicable standard of review is concisely put in North Coast 

Electric Co. v. Selig, 136 Wn.App.636, 642-643, 151 P.3d 211 (2007), 

where the Division I stated the following: 

"When reviewing an award of attorney fees, the 
relevant inquiry is first, whether the prevailing party was 
entitled to attorney fees, and second, whether the award of 
fees is reasonable." Whether a party is entitled to attorney 
fees is an issue of law, which is reviewed de novo. 
Whether the amount of fees awarded was reasonable is 
reviewed for an abuse of discretion. A trial judge is given 
broad discretion in determining the reasonableness of an 
award, and in order to reverse that award, it must be shown 
that the trial court manifestly abused its discretion. (citing 
Ethridge v. Hwang, 105 Wn.App. 447, 459-460, 20 P.3d 
958 (2001». 
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II. DEFENDANT'S MOTION FOR COSTS AND 
REASONABLE ATTORNEY'S FEES WAS TIMELY MADE 
W1TIDN 10 DAYS OF ENTRY OF JUDGMENT UPON THE 
JURY'S VERDICT. 

The Trial Court did not abuse its discretion when it entered 

judgment on June 6, 2011, 39 days after the jury's defense verdict. CP 5-

7. Since the jury's verdict was for Defendant in the amount of zero 

dollars, there was, in fact, no amount for which to enter a judgment absent 

a motion for costs and reasonable attorney's fees. CP 37. It was within 

the Trial Court's discretion to enter judgment at the June 6,2011, hearing 

since CR 54( e) unambiguously allows the trial court to direct the entry of 

judgment. CR 54(e) states the following: 

"[t]he attorney of record for the prevailing party 
shall prepare and present a proposed form of order or 
judgment not later than 15 days after the entry of the 
verdict or decision, or at any other time as the court may 
direct." (emphasis added) 

Based upon this rule, the Trial Court directed entry of judgment at 

the June 6, 2011, motion hearing for costs and reasonable attorney's fees. 

CP 5-7. Consistent with CR 54(t)(2)(C), presentation of the judgment was 

made while opposing counsel was present and in open court. Thus, while 

it is true that judgment was entered more than 15 days after the jury's 

verdict for Defendant, it was, nevertheless, proper and within the Court's 

discretion to do. 
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Plaintiff argues that the judgment was not entered within 15 days 

of the jury's verdict while simultaneously arguing that the award for costs 

and fees was not timely made within 10 days of the jury's verdict. 

Plaintiff's argument confuses the requirement ofCR 54(d)(2), which states 

that an award of costs and reasonable attorneys fees be made within 10 

days of entry of judgment, with a perceived requirement that an award of 

costs and reasonable attorney's fees be made within 10 days of the jury's 

verdict. Yet, a jury's verdict is separate and distinctly different from a 

judgment upon a verdict. The civil rules make this difference clear where 

they specifically enumerate a procedure for entering a judgment after a 

jury's verdict in CR 54(e) and (t). 

Moreover, even in the case cited by Plaintiff as authoritative, 

Corey v. Pierce County, 154 Wn.App. 752, 774, 225 P.3d 367 (2010), the 

Court stated "[w]e do not believe the mandate of liberal construction of 

the statutory attorney fees claim precludes the application of a temporal 

limitation, such as that in CR 54( d). The timeliness requirement of CR 

54(d) applies only after the underlying claim is reduced to judgment in 

court." (emphasis added) Indeed, CR 54( d) only provides a timeline for a 

motion for costs and reasonable attorney's fees relative to entry of 

judgment, not relative to a jury's verdict. So long as a judgment upon a 

verdict is entered at such "time as the court may direct," a motion for costs 
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and reasonable attorneys fees need only be made within 10 days. CR 

54(e). 

In this case there was no need to enter judgment upon the jury's 

verdict but for the fact that Defendant subsequently sought to recover her 

costs and reasonable attorney's fees after the defense verdict. Since 

entering judgment on the jury's verdict is a procedural prerequisite to 

recovering costs and reasonable attorney's fees, the judgment was 

properly entered at the first motion hearing on June 6, 2011. CP 5-7. 

Contrary to Plaintiff's contention, the Trial Court had discretion to direct 

entry of judgment at the first motion hearing under CR 54( e). Nine days 

later, on June 15,2011, Defendant noted the second motion for costs and 

reasonable attorney's fees, which then took place on June 27, 2011. CP 

13-20. It is undisputed that once the judgment was entered, the motion for 

costs and reasonable attorney's fees was noted within 10 days, as required 

by CR 54( d)(1). 

Since the Trial Court was within its discretion to enter judgment 

more than 15 days after the jury's verdict, and since the motion for costs 

and reasonable attorney's was noted within 10 days of entry of judgment, 

the Trial court properly awarded Defendant her costs and reasonable 

attorney's fees associated with being the prevailing party at trial. 
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III. DEFENDANT, AS THE PREVAILING PARTY AT TRIAL, 
HAS STANDING TO SEEK COSTS AND REASONABLE 
ATTORNEY'S FEES. 

The issue of Defendant's standing to recover her costs and 

reasonable attorney's fees because she is indemnified by an insurance 

company was not briefed or argued to the Trial Court, and it is not 

properly before this Court on appeal. Although Plaintiff pointed out that 

Defendant was indemnified throughout the litigation, the parties did not 

argue about Defendant's standing, or claimed lack thereof, to recover costs 

and reasonable attorney's fees. RP 6-7. Thus, this Court should not 

consider this particular issue on appeal. Nevertheless, if this Court 

considers this particular argument on its merits, there is little merit to 

consider. 

Plaintiff argues that Defendant lacked standing to move for costs 

and reasonable attorney's fees merely because Plaintiff was indemnified 

by an insurance company throughout the course of litigation. Plaintiff 

concedes that there is no precedent for this assertion, which is simply 

because it is a nonsensical argument. There is no statute, civil rule or case 

law which suggests that where a party is indemnified by an insurance 

company that the indemnified party then forfeits their right to recover their 

defense costs under Washington law. Plaintiff attempts comparison with 

Tank v. State Farm Fire & Cas. Co., 105 Wn.2d 381, 715 P.2d 116 

-7-



(1986), however, as the name of the case implies, an insurance company 

was, in fact, a party to that suit. It is simply inapplicable to the facts here. 

Here, Defendant, Heather Hoffenberg, as the named party in the 

underlying lawsuit, irrespective of her insurance status, has legal standing 

to recover her costs and reasonable attorney's fees. 

In bolstering this argument, Plaintiff attempts to misdirect this 

Court with regard to who the Defendant, in fact, is. Plaintiff, in her 

briefing, deceptively refers to Defendant's insurer, GEICO, rather than 

referring to Defendant, Heather Hoffenberg, as the party to the lawsuit. 

Plaintiff, having filed and served the underlying lawsuit, ought to know 

that GEICO has never been a party to the lawsuit, and GEICO is not a 

party to this appeal. GEICO is merely the insurance company 

indemnifying Defendant in the lawsuit and the present appeal. Thus, 

Plaintiff is correct when she argues that GEICO was not an aggrieved 

party - GEICO is not party at all. That Plaintiff was indemnified by an 

insurance company was wholly immaterial to the case at trial, was wholly 

immaterial to the Trial Court's issuance of costs and attorneys fees, and it 

is wholly immaterial to this appeal. 
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IV. THE TRIAL COURT PROPERLY COMPUTED AND 
AWARDED COSTS AND REASONABLE ATTORNEY'S FEES 
FROM THE ONSET OF THE LITIGATION. 

Defendant was properly awarded her costs and reasonable 

attorney's fees associated with defending this lawsuit because the case was 

"pleaded".as valued less than $10,000 in Plaintiff's response for Request 

for Statement of Damages. Defendant was the prevailing party when she 

obtained a defense verdict at trial, thereby improving her position upon the 

mandatory arbitration award and her $1,000 offer to settlement, which was 

made pursuant to CR 68 and RCW 4.84.250 et. seq. 

Plaintiff argues that costs and reasonable attorneys fees should not 

have been awarded if they were incurred before the mandatory arbitration 

because MAR 7.3 only allows for costs and reasonable attorney's fees 

incurred after the de novo. Plaintiff correctly states the rule. However, 

this argument ignores that costs and reasonable attorneys fees were not 

awarded under MAR 7.3, but rather were awarded under RCW 4.84.250, 

et. seq. Since Plaintiff pleaded the case less than $10,000, Defendant is 

entitled to costs and reasonable attorney's fees from the filing of the 

lawsuit and not simply following the mandatory arbitration. 

RCW 4.84.250 is titled "Attorneys' fees as costs in damages 

actions of ten thousand dollars or less - Allowed to prevailing party." 

RCW 4.84.250 states the following: 
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Notwithstanding any other provisions of chapter 
4.84 RCW and RCW 12.20.060, in any action for damages 
where the amount pleaded by the prevailing party as 
hereinafter defined, exclusive of costs, is seven thousand 
five hundred dollars or less, there shall be taxed and 
allowed to the prevailing party as a part of the costs of the 
action a reasonable amount to be fixed by the court as 
attorneys' fees. After July 1, 1985, the maximum amount 
of the pleading under this section shall be ten thousand 
dollars. 

While RCW 4.84.250 assumes the prevailing party is the plaintiff, 

RCW 4.84.270 is titled "Attorneys' fees as costs in damage actions often 

thousand dollars or less - When defendant deemed prevailing party." 

RCW 4.84.270 reads as follows: 

The defendant, or party resisting relief, shall be 
deemed the prevailing party within the meaning of RCW 
4.84.250, if the plaintiff, or party seeking relief in an action 
for damages were the amount pleaded, exclusive of costs, is 
equal to or less than the maximum allowed under RCW 
4.84.250, recovered nothing, or if the recovery, exclusive 
of costs, is the same or less than the amount offered in 
settlement by the defendant, or the party resisting relief as 
set forth in RCW 4.84.280. (emphasis added) 

In this case, Plaintiff "pleaded" her damages to be less than 

$10,000 when she responded to the Request for Statement of Damages by 

writing "$6,053.00 Diminished value; $300.00 Diminished Value Report." 

CP 3-5. While RCW 4.28.360 does not allow a plaintiff to plead a 

specific amount in their Complaint, it does allow for a defendant to send a 

Request for Statement of Damages. The Request for Statement of 
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Damages has been unequivocally held to be a "pleading" within the 

meaning ofRCW 4.84.250. Pierson v. Hernandez, 149 Wn.App. 297, 202 

P.3d 1014 (2009). "The Washington Supreme Court has ruled that a 

request for damages pursuant to RCW 4.28.360 triggers the 'pleading' of 

damages applicable to RCW 4.84.250." Pierson 149 Wn.App. at 303 

(citing Beckmann v. Spokane Transit Auth., 107 Wn.2d 785, 789-790, 733 

P.2d 960 (1987». Since, in this case, the amount pleaded by Plaintiff 

response to the Statement of Damages was less than $10,000, the 

reasonable attorney's fees provisions of RCW 4.84.250 and 4.84.270 are 

implicated. . 

Defendant was the prevailing party as the jury rendered a verdict 

for Defendant. CP 3-7. Thus, under the plain language ofRCW 4.84.250 

and 4.84.270, Defendant is entitled to reasonable attorney's fees. "The 

court's fundamental objective is to ascertain and carry out the Legislature's 

intent, and if the statute's meaning is plain on its face, then the court must 

give effect to that plain meaning as an expression of legislative intent." 

Dep't a/Ecology v. Campbell & Gwinn, LLC., 146 Wn.2d 1,9,43 P.3d 4 

(2002) (citing State v. J.M, 144 Wn.2d, 472, 480, 28 P.3d 720 (2001). 

Here, the statute is plain on its face, and Defendant was properly allowed 

awarded her reasonable attorney's fees and not simply $200.00 in 

statutory attorney's fees contemplated by 4.84.080. 
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RCWs 4.84.250 and 4.84.270 explicitly allow for reasonable 

attorneys fees in cases such as this where the amount plead is less than 

$10,000. Defendant is entitled to and deserves reasonable attorney's fees 

since Defendant filed a request for a trial de novo and faced a substantial 

financial risk in doing so. Indeed, had Plaintiff improved her position over 

the arbitration award, pursuant to MAR 7.3, she would have been able, to 

recover her "reasonable attorney fees." Despite the large fmancial risk of 

proceeding to trial on a trial de novo, Defendant proceeded to trial and 

prevailed with a defense verdict. Had the Plaintiff received a jury award 

for even one dollar over mandatory arbitration award, Defendant would 

have had to pay "reasonable attorney fees" to Plaintiff, which, surely, 

would have been many times greater than the $10,990 awarded to 

Defendant. 

In addition to the reasonable attorney's fees, the Trial Court 

correctly awarded Defendant her statutory costs. CP 3-7. RCW 4.84.030 

states "[i]n any action in the superior court of Washington the prevailing 

party shall be entitled to his or her costs and disbursements; ... " 

Additionally, RCW 4.84.060 states that "[i]n all cases where costs and 

disbursements are not allowed to the plaintiff, the defendant shall be 

entitled to have judgment in his favor for the same." (emphasis added) In 

this case, costs and disbursements were not allowed to Plaintiff, so under 
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the unambiguous language of the law, Defendant was entitled to an award 

in her favor "for the same." 

The specific recoverable costs are contained within RCW 

4.84.010, which states ''there shall be allowed to the prevailing party upon 

the judgment certain sums for the prevailing party' s expenses in the 

action ... " The statute then goes on to enumerate which costs are 

recoverable, which, relevant herein, are as follows: 

(1) Filing fees; .. . 
(5) Reasonable expenses, exclusive of attorneys' fees, 
incurred in obtaining reports and records, , which are 
admitted into evidence at trial or in mandatory arbitration 
in superior or district court, including but not limited to 
medical records, tax records, personnel records, insurance 
reports, employment and wage records, police reports, 
school records, bank records, and legal files; 
(6) Statutory attorney and witness fees; and 
(7) To the extent that the court or arbitrator finds that it was 
necessary to achieve the successful result, the reasonable 
expense of the transcription of depositions used at trial or at 
the mandatory arbitration hearing; PROVIDED, That the 
expenses of depositions shall be allowed on a pro rata basis 
for those portions of the depositions introduced into the 
evidence or used for purposes of impeachment. (emphasis 
in original) 

Defendant calculated her recoverable costs under RCW 4.84.010 

as only being $500.00 for the filing of the trial de novo, $250.00, and the 

jury demand fee, $250.00. While Defendant did incur substantial fees in 

obtaining expert reports and records, Defendant conceded that none of 

these documents were specifically admitted at trial, making them not 
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recoverable. Moreover, witnesses' statutory witness fees were paid by the 

Court, and Plaintiff s deposition testimony was not introduced into 

evidence at trial, thus making those costs not recoverable by Defendant. 

Accordingly, Defendant's recoverable costs are merely $500.00 for the 

filing fees incurred by Defendant. 

CONCLUSIONS 

The decisions of the Trial Court should be affirmed by this Court. 

It was within the Trial Court's discretion to enter judgment more than 15 

days after the jury's verdict. CR 54(e) specifically grants the Trial Court 

discretion to direct entry of judgment, and the facts under which it was 

done in this case do not constitute an abuse of that discretion. Defendant, 

as the prevailing party at trial, had standing to recover her costs and 

reasonable attorney's fees, regardless of whether she was indemnified by 

an insurance company - this fact is simply immaterial to this Court's 

analysis. Finally, the Trial Court did not abuse its discretion when it 

entered an order awarding Defendant her costs and reasonable attorney's 

fees. RCW 4.84.250 et. seq., allows for Defendant to recover her costs 

and reasonable attorney's fees as the prevailing party. The computation of 

time spent on the case and the hourly rate were very modest, and the costs 

were nominal as well. Thus, the Trial Court's order awarding Defendant 
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$11,490, should be affinned. Costs and reasonable attorney's fees 

associated with this appeal should also be awarded. 

DATED this 29th day of February, 2012. 

MARY E. OWEN & ASSOCIATES 
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.WSBA 
Advisory Opinion: 928 

Year Issued: 1985 

RPC(s): 
Subject: Formation of attorney-client relationship 

[The lawyer was retained by an insurance company to represent an employee of the insured 
company. The employee was covered under the terms of the insurance policy but was no 
longer employed by the insured.] In reviewing your inquiry, the Committee understood the 
facts to be that the employee you had been requested to represent had had no contact with 
you, and that in fact no attorney-client relationship had ever been formed. Based upon that 
understanding of the facts, the Committee was of the opinion that you had no authority to 
act as lawyer for the employee, and therefore should not enter a general denial on his behalf. 

Advisory Opinions are provided for the education of the Bar and reflect the opinion of the 
Rules of Professional Conduct Committee. Advisory Opinions are provided pursuant to the 
authorization granted by the Board of Governors, but are not individually approved by the 
Board and do not reflect the official position of the Bar association. Laws other than the 
Washington State Rules of Professional Conduct may apply to the inquiry. The Committee's 
answer does not include or opine about any other applicable law than the meaning of the 
Rules of Professional Conduct. Advisory Opinions are based upon facts of the inquiry as 
presented to the committee. 

http://mcle.mywsba.org/IO/print.aspx?ID=39 
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Year Issued: 1985 

RPC(s): 
Subject: Formation of attorney-client relationship 

[The lawyer was retained by an insurance company to represent an employee of the insured 
company. The employee was covered under the terms of the insurance policy but was no 
longer employed by the insured.] In reviewing your inquiry, the Committee understood the 
facts to be that the employee you had been requested to represent had had no contact with 
you, and that in fact no attorney-client relationship had ever been formed. Based upon that 
understanding of the facts, the Committee was of the opinion that you had no authority to 
act as lawyer for the employee, and therefore should not enter a general denial on his behalf. 

Advisory Opinions are provided for the education of the Bar and reflect the opinion of the 
Rules of Professional Conduct Committee. Advisory Opinions are provided pursuant to the 
authorization granted by the Board of Governors, but are not individually approved by the 
Board and do not reflect the official position of the Bar association. Laws other than the 
Washington State Rules of Professional Conduct may apply to the inquiry. The Committee's 
answer does not include or opine about any other applicable law than the meaning of the 
Rules of Professional Conduct. Advisory Opinions are based upon facts of the inquiry as 
presented to the committee. 
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GEICO 
galea.eam 

1866656B266 

TEL: 1-800-s41-3000 

FAX: 1-800-437-8837 

GEICO GENERAL INSURANCE COMPANY 

ONE GEICO PLAZA, WASHINGTON, DC 20078-0001 

-) 1866532BB62 Geico Page BB2 -. 

U-31· DP·1 (7-07) 

Policy Number: 1885-67-84-07 

FAMIL Y AUTOMOBILE POLICY RENEWAL DECLARATIONS Thia 1$ a de6cription of your coverage. Please keep f1:Ir your recorda. 

Item 1: Named Insured and Address 

DEREK LEBEDA 
133 MERIDIAN CT # 3 
SHELTON WA 98584-4801 

E-Mail Address:delebeda@comcast.net 

Date Issued: 09-10·07 

Policy Period From 10-26-07 to 04·26·08 12:01 a.m. Local time at the address of the named insured. 

The insured vehlcle(s) will be regularly garaged In the town and state shown in Item 1, except as noted in the Vehicle Segment. 

Contract Type: A30WA 

CONTRACT AMENDMENTS: ALL VEHICLES - A30WA 

UNIT ENDORSEMENTS: A135 (VEH ',2) 

IMPORTANT MESSAGES 

·Please review the reverse side of this page for coverage and discount information. 

·The GEICO Property Agency can arrange for your homeowner's, renter's and condominium owner's inslJrance needs. 
Just call toll-free' at 1·888·306-9500. RefinanCing? Let us provide the new Homeowner's Policy you need. 

-Active Duty, Guard. Reserve or Relired Military: Call "SOO-MILITARY to see if you qualify for the Military 
Discount. 

-Reminder· PhySical damape coverage will not cover loss for custom options on an owned auto. including 
equipment. fumishings or flnishings including paint, if the 9)(istence of those options has not been previously 
reported to us. Please call us at 1·800·841-3000 if you have any questions or wish 10 purchase additional 
coverage for customized equipment not Included above. 

INSURED COPY 46 A30WA 93096 PAGE 1 TURN OVER 
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<3EICO GENERAL INSURANCE COMPANY 

Date Issued: 09-10-07 

VEHICLE 
, 05 CHEV 
2 84 PONT 

T·6 

2GC EC 13T251 336088 
1 G2AX87L3EL208253 

RATED LOCATION 

SHELTON WA 98584 
SHEL TON WA 98584 

COVERAGES LIMITS OR 
Coverage applies where a premium or 0.00 is shown tor the vehicle. DEDUCTIBLES 

BODILY INJURY LIABILITY 
EACH PERSON/EACH OCCURRENCE $25,000/$50,000 

PROPERTY DAMAGE LIABILITY $25.000 

BASIC PERSONAL INJURY PROTECTION OPTION B 

UNDERINSURED MOTORIST 
EACH PERSON/EACH OCCURRENCE $25.000/$50,000 

UNDER INSURED MOTORIST PROPERTY DAMAGE INSURED REJECTS 

COMPREHENSIVE 

COLLlSION 

SIX MONTH PREMIUM PER VEHICLE: 

$500 OED 

$500 OED 

U-31-DP·20 (7-07) 

Policy Number: 1885-67·84-07 

CLASS 

C -X -27SMP -L 
C -M - -S 

PREMIUMS 
Vehicle 1 Vehicle 2 Vehicle 

111. 60 88.40 

84.00 56.90 

41.30 73.10 

25.90 25.90 

88.20 

227.90 

$ 578.90 $ 244.30 

If you elect 10 pay your premium in installments, you may be subject to an additional fee for each inS1allment. The fee amount 
will be shown on your billing sta1ements and Is subject to change. 

Premiums for these vehicles are based on the following Discounts and/or Surcharges: 

DISCOUNTS MULTI-CAR (VEH ',2): ANTI-LOCK BRAKES (VEH 1): 
ANTI·THEFT DEVICE (VEH 1); 
PASSIVE RESTRAINT/AIR BAG (VEH 1) 

Lienholder Vehicle Lienholder Vehicle 

INSURED COPY 

Lienholder Vehicle 

PAGE 02 
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GEICO 

Telephone: 1·aOO-841A3000 

Washington 
Family 
Automobile 
Insurance 
Policy 

I 

1866532B862 Geico 

Government Employees Insurance Company 
GEICO Genoral Insurance Company 
GEICO Indemnity Company 
GEICO Casualty Company 

Page BB4 
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YOUR POLICY INDEX 

SECTION I - LIABILITY COVERAGES 

Your Protection Against Claims From Others 

Defin.itioll uf TBrnls" .................... " ................. " ........... :'l 
Lassos We Will Pay Fur YtlLI ............ ...... " .. " ..... " ........ :3 
Additionul Payment.., We Will Mak~ for You ... " ........ 4 

L(~gtd Expenses and Court Costs 
Bail nnd Appeal Bonds 
Fir~1: Aid Expooses 

E:xclu$lons: Whf)rl Th()~t) C()VtJruB(~$ Do Not Apply .... 4 
Persons Insurtld: Who Is C()vl~red .............................. 5 
'P'lnullGlal Responsibility Laws ....... ............................. 5 
Out of State Insurance .......................................... " ..... 5 
Limits of Our Llubillty FOI: n Loss ............................... 5 
Cond i lions ..... " ........................ .. ................................... 6 

N()t.ic~J: Reporting Your Loss If Suit. is 
Brought Against You 

Two or More Automobile!' Insmsd 
Under Thl.s p()lir.y 

Yuur. A!;sistttl1(;tJ and Coopt~ration 
Action Against Us 
Stli)1'ogati'o11 

SECTION II • A UTOMOBII.E MEDICAL PAYMENTS 
COVERAGE 

Protoction For You and Your Passeng9rs fQr Medical 
Expe1l$es 

D~lfiniti(ln of Torm!; ................................ ...................... 6 
PHymHnts WfJ Will Make To Whom a.nd Whf)n 

This Coverl.lRe Applies ............................................. 7 
Exclusion!;: When This (:nvp.I'uge Dnel': Not Apply .... 7 
Limit" of Olll: Liability For a L()ss ............................... 7 
Conditions .................................................... ................ 7 

N()t.lcH: Roporting Your Loss 
Two or Mnro Aut.omniJilns JnslJrori Under 

Thill Policy 
ActIon AgaJ nst Us 
Modical Reportq 
~ubroBatJon 

SECTION III - PHYSICAL DAMAGE COVERAGES 

Your Protection for Loss of or Damage to Your Car 

Definitjolls of Terms .............................. ...................... 8 
Cnmprohensivfl Cnvflt'agc ............................................ 9 
Collision C(lverage .................................... ................... 9 
AdditioIlul Payment::; WE: Will Make For you .......... .. 9 
ExGiusions: When These Coverages Do Not Apply .. l0 
Limit:; of OUl' Liahilit.y Fot ,1 Loss .. ........................... 'J 0 
COllditions .. " ............................ " .......................... ...... '11 

Nollee: R(:lportlng Yom Loss 
Two or MorR Automobiles lnsurf)ci Und!lr 
This Policy 

A·:lO·WA (01·01)) 

Your Assistance and CooporatLon 
Action Aguinst. l..I~ 
Your Duti('ls in Ev(mt of Loss 
Appraisal o{: Amount of LOHS 

Payment of L(Js~ 
No Benefit to Bailee 
Sl1brog£\tion 

SECI10N IV • UNUERINSURED MOTORISTS COVER. 
AGE 

Your Protection for Injurie8 CaU$ed by Underil1$ured 
and Hit and Run MQtOri5tS 

Ddinition of Torm:; .... .. .............................................. 12 
Losses We Pay ........................................................... 13 
ExdUSiOl1s: Wht'ln Theso Covel'ag(t$ Do Not Apply.·J a 
Limits of Our Liability 'For a LOss ....................... ...... ·I:i 
Arbitration: Rcsolvlng a Disugro~mlGnt.. .. " .............. 14 
Trust AgrtlOOlAJlt: Our Right of Rt3ct)vl~ry ................. 14 
Condltlons .............................................................. " .. 14 

Nnti(;e: Ruport.ing Your LOS5 

Add Itlonal DutJ (1~ 
Your Assjstullce and C('lopem1t.lon 
At.iion Against Us 
flf()l')f of Claim - Medica.l R~)port., 
Who Recaivp.f1 "Payment of Losses" 

SECTION V - GENERAL CONDITIONS 

Tho Following Apply to All Coveragf}S in This Policy 

Torritory ................................ .. ... .. ........ ...................... 1 5 
Prflll1ium: How Adjustments Al'o Mado ................... 15 
Changes to Your Policy ............................................. 15 
Assignnmnt. of 'Your Int(~rest in Thif; Pnlic;v to 

()thers ..................................................... ~ ........ .. ..... 16 
Cllm;elllitloo of thr. })oJ.lcy: ........ ; ............................... 16 

By You 
By Us 
By URIs Limited 

Rf:nt)wal of YULJI' Policy ............................................. 1.f.1 
Ot.hm: Insurance ..... ......................... ........................... 17 
Divid~mo Provi~iol1:<; ...................................... ............ 17 
Dec:larations: Your Agreements ............................... 17. 
fi'ralld and Misl:ep!'~~sentation ................ .. .................. 1.7 
t':xaml nation Under Oath .................................... .. ..... 17 
State Statutes: Conformity With Statl1tes ................ 17 
DispOSHI of Vohicle ......... :...... .. ....... .. ................ .. .... 17 
Policy Period .................. .. ... .. .................................. 17 
Choicl! of Law ........ ................................................... J.7 

SECTION VI • AMENDMENTS AND ENDORSEMENTS 

Sptlt:iul Endursement ~ United States 
Govornmcnt EmpIOYfJt;)s ........................ .. ............... 1.l:1 
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Whenever, "he," "his," "him," or "himself" appears in this policy. you may read "her," "she," "hers." or "herself." 

AGREEMENT 

We, the Company named in the declarations attached to this policy, make this agreement with you, the policyholder. 
Relying on the information yoa have furnished and the declarations attached to this policy and if you pity your premium 
when due, we will do the following: 

DEFINITIONS 

SEcnONI 
Liability Covel'ages 

Your Protection Against Claims From Ot.hers 
Bodily Injury Liability and Property Damage Liability 

Tht) words jtalic.;i%~illn $t)(;tion 1 of this policy are dp.fined uelow. 

'1.. Auto business meo.11S the busi IlOSS of selling. repairing. :>~lrvjc;i ng, st.oring. ttllnsporting or parki nR of autos. 

Z. Bodily injury moans hmiily injllry to a pf-ll'Son, incillding rosulting sicknHss. disHiiSH. or dAClth. 

~,. Farm auto means Ii truck type vehicle with a load eapacity of 2000 pounds Or less. not llSea for G0Jl1111ercial purposes 
other than famling. 

4. Insured m(mns a PH1'S0I1 or organization described under "persons inslIrod," 

5. Nonwo'Wued auto mf:ltlll:; ~Il ~lIt(Jmouile or traJ.ler not uwnt>d uy lX fUrllishtld for thtl ('C)BlIltll." lI!\tl of tlitht,r you or tI 
relative, other. than a temporary substitute auto. Except for u temporary substitute auto, an uuto rented 01' h~uscd for 
more than ao days will he <.:on~ideren as fl.lmj~had for regular Lt:H). 

III fl. - Owned auto means: 

(tI) A yt}bi(;lt) dtlSt.:.L'il>ed in this policy for which a 'pr~mlum ch,u'ge is shown for. tbese C(lvE-lrages; 
(b) A Trailer ownod by you; -.. .. 

iii = = 

(c;) A Private passenger. farm or utility aato, oWIU)rship of whiGh you acquim during tho policy pm-iad or for which 
you HlltRr into a 1t:Ja.'>H during the policy pt:!rioej for Ii term of six months or morl-). if: 

(j) It roplucos lin owned aato us dofined in (a) llbovo; or 
Oil Wf) In:;um all private passenBer, farm and ptUlly aato. OWIl(:ld by yoP on thl~ date of. the m;guisJtllln. and you 

ask us to add it. to the policy no more than 30 days later; 

II 7. 

(d) lemporury substitute auto. 
Private palSongu auto mOtlllS u four-wheel privllto passonger, station wagon, or. jeep-type uuto. -= R. 
Re1atlve lnelU1S a person related to yoa who r0sld~1S in your hOUStlhold. This includes your ward or fO$tf:r child. 

Temporary substitute auto menns an autiJmobile or trailer, not ()wm)d by you. temporarily used with the p~lrJnis."iOIl 
of tbe owm~r. This vehicl~J must be used as n sub~-titute for the owned auto or trailer when withdrawn from normal = 9. ... --IiiiIiliIi == .. 

'I (), 

101.. 

'1,2. 

lao 

u:;e bectlllsft of its: 
(al Bmakdown; 
(b) Rcptlir; 
(e) Servici ngj 
(d) Loss; or 
(t)) Dostruction. 

Truiler means a trai ler c:Ie:;ignen t.o he t.nwtld by a private passenger auto, if /lot bHi ng ll::;~Hj I:or bllSi n~)ss Dr commercial 
purpos(·)S with a vehicle other than a private passenger, farm or ut.ilJ.tyauto. 
Utility aulo means a vehicJo, othal." than a fann auto, with i:I G, v, W. Df 10,000 pounds or lHSS of t.he pick-up body. van 
Or panel truck type not usod for c:ommerc.:ial purpO$e~_ 

War means arnH~d conflict bet.ween nat.iall~, whether or not ciflclllmd, civil war. i nsum~Gtj()n, rebellion. or nJVoll'ltiotl . 

You and your moan t.ho p()lkyholdcr nnmod In t.ho dnclarations or his or her SPOl1Stl if a msldflllt of thEl samH 

hOtl$ehold. 
LOSSES WE WILL PA Y FOR YOU 
UndBr Sect.lon r. wo wi 1I pay damagm; which' an insured bocomHs logally obligat.ed to pay bm:allsB of: 

'1, Bodily injury Sllstu i ned by £I por:;on, and 
2, DamagH to or ciflstruc.tinn of propr,)rty. 

A-:~O-WA (Ot-061 
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The bodily injury or damage or dBstruction to property mLlst arise out. of: tbB: 
(a) Ownership; 
(bl MaintenanC~l; or 
(e) Use 

of t.he owned auto or a non-owlJed auto. 

, 

Wo will dElfcmd any suit for damages paYlIblH under the terms of this policy. WEl111ay investigate llnd 5ettle any claim 
or. suit. 

ADDITIONAL PA YMENTS WE WILL MAKE UNDER THE UABIUTY COVERAGES 

1. t\ II Investiglltive lind legal GO:-;ts incu rred by us. 

2. All court costs chatgf.)d tl,) tin insured in II GOVfH'ed lawsuit. 
3. lntorost caIGlIlut~,d on that part of u judgmont that is within our li.mit of liability und UCGI'uiog: 

(u) Befon) thfl j~J(lgnuml, wh~n) oWf)d by law. and until wo pay, offer or nepn!'>it in court tllf.i amount duf.l un('lf~1' this 
<.:ovoruge; 

(1..» After the Judgm~nt, a.nd Ullt11 we pay, offl)r or deposit In court. thH amount duo Llndor tbls GO'ilt)L'UgfJ. 

4, Promiul11s for nppoal bondll in u suit we appeal. 01: pl:0miums for bond::; to I'olonsc Llttachments; but the {.leo amollnt of 
these bunds mtly Ilut ~xc~(:)d. thtl upplicliole limit of uur liI:tbility. 

5. Premiums for buil bonds puid by an In.ured duo to traffic Ia.w violatiolls ar.ising out of tho ww of un owned aulD (lr 
non-owDed auto, not to f~xc:(~ed $250 Pt.)r. ball bond. 

(), Wo will upon raquElst by fUlln.urad, pnwide reimbul'semEwt for the following items: 
raJ ('.osts inculTed by tilly insll1'8d for flI'l't aid to otbers at thH tima of un accident involving un owned auto or 

non-owned Quto. 
(b) Loss of earnings up to $50 a day, but not otht~~ in.com~. if Wt1 reql1est (t/11nsPl'ed to attend hCiu:ings and trial:;. 
(c) All r()asonable costs i nt:l.1rrcd by (tn in,rued at our r~)qtlest. 

EXCLUSIONS 

When Section I Does Not Apply 

Wo wi II not ddfmd any suit for damagfl if onf} or mOr(l (If t.ho oxcl usiOn(l listed below applies. 
1, Sor.:tinn I docs not. apply t.o any vehiclc~ used to carry pass(mgfJl'S or g()ods for hire. However. a vehlclo used III an 

tll:dlnary Car pool 011 a rid" NhurinB Or r:ost sharing basil'; is GovcN,:J(l 
2. Bodily lnjury or property damage G(tlls/~c'l intentionally by or (It tho dil'tlction of an insured Is not cover~d, 
:i. We do not cover bodily iiajury or propert.y damage that Is insured under n nuclear liability policy. 

4. BotUly injury or property damage) uris; ng from the operation of farm machinery ;s not covered. 
5. Bodily Jnjury to an employoe of an lnsured arising out of Hnd In the coursc C)f c~mpl()ymont by an insured Is not 

covered. 
HnW(lVor.. bodily injruy of a omnestic employoe of the insured is covonld unloss bennfits llre payable nr ttr.<3 requirod to 
ll!~ providod undf1r a workers' cumpensatkin law. 

G. Wf.~ do not covet: bodily injury to a fallow omploYf)(') of an insured if th", fflllow employoe's bodily jnjury arises from 
the lISl1 of un liuto while in the Guur~t} of emplDyment !ind if workers' Glll11pensiitlull or othtlr si.milar c..;overugt} is 
availablo. We will defend you if a suit is bl'Ought by u fellow ernployoo against you alleging lise, ()wnersbip or 
maintl:HH'tncc:l of an !luto b~' you. . 

7. W~~ do not cover an owned auto wbi Ie used by a. person (othp,r t.holl yoa Of a relative) when h!~ is employed or 
oU1erwisf.1 EJngaged in the auto bu6iDesB. 

8. A non-owned auto while maintaimJd or used by uny p~lrS()n is not covered whilf~ such person is HmploYllri 01' ot.herwise 
ongugtJd in '1) llny auto bU8ineB.; 2) any other buslnoss or Occllptltion of allY insrued, 9XGOpt u private passenger auto 
u~(;ld lJy you Or yoar chauffeur ur. domtl~til; ~ervl1/lt while engaged i.n sl1l:n (Jth~r b1.ISill(:)~~. 
How(lv~:r, c::overllgo does Ilpply to i.l non-owned private pas.engel' auto used by you, your Gh\luf£eur or u clornostiG 
S~)l'vaJ'tt, while engaged in tilf) bu...:;inilSS of an Insured. 

9. We do not covor damage to: 
(a) PrOpf)rty owned. operated or tnHlspolied by lin Insured; or 
(b) Prop"rty rented t.o or in charge of an ilJsared oth(lr than a resitiC'lnce 01' private garage. 

'10. W~) do not. COVE>'!: 1:1.11 auto Qcqnil:f}d by you dlll:ing thf.! policy tEml1. if you bave purchased othor automobile liability 
j IlsurnnGC ftlr it. 

A·:~O·WA (c)t·1)1:I1 P~gl) 4 01 11) 
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1.1. We do not cnvet: 
taJ The·) Unitp.d Si.atf~:'i of Aml~ricll or any of: it .. Agcllr:it':::;; 
(b) Any pm'son, i nc:ludi ng you, if protl-:)ction is afforded under the pro\' i:;ions of the FedMuJ Tort Claims Act. 

12. Bodily in/ruy or pl:nporty clamuge that rE~Sl1lts from nuclHar OXPOSltrU or expinslon i neluding resulting fiT.'u. rndlution. nr 
contamination is not. cove~o(l 

'1 :i . Bodily injruy or property damage thut results from bio-cht~micaJ. attack or HXpOSIJI:'H to bio-chemical agents is not 
c(wtlred. 

14. W~) {io not Gover bodily injury or prl)p'~r.ty damago that rH8l1lts from the operation of a non-owned apto or temporary 
substllufe auto tha:l is dt)$igJ1t'.:d for uSt! prim::i rally off publ Ie !'(lads that is not regi:<;tel'ct.i fur ll:'itr on publ ic roads. 

·J.5. We do not. cover liabl.lity assumod under (lOY contract or ttgmement. 

16. We do not Gover bodily injury or property ciamo.ge caused by an auto driven in or fwep(uing for any l'acing. spfJod, Or 
demolition contest uc stunting activity of any naturH, whether or n()t pl'Hnrranged 01: organized, 

']7. Regardlt)ss of any other. provision of this policy. there is no cover.aBo for punjtiv~l or exernplary da111ages. 
PERSONS INSURED 

Who Is Covered 

Soc1iol11 applles ttl the followl.ng as in.ured, with rogard to an owned auto: 

1. l'oa and your relaU"8.; 
2. Any ~lthHr P~)I:,~on usinS the autu with your pf)r.mis~ion . Th~ actual uSE! ll1usl \)~ wlt-hln the scope of thdt. pe~rmissil)ni 
:-3. Any othl':r porson or organizLltion fm his or its liability bocausfl of acts or omissions of an insured u ndor 1 or 2 above. 
SHction J Ilppli(~s tn tho following with r(~Bard to a non-owned auto: 

1. (al l'ou; 
(b) Your l'81atlve$ whr:m tlsi nR a prlvate paflSengu, ut:Jllty, or farm outo, Or troller. 

-iiiiiRiiI 2 . 

~ 

Such u~e by you or your re1aUVellllllst be with the permission, or l't)/isonably b~lli{~lVl;)d to b{~ wi th the ' pl~mlission, of 
the ownc~r and within the scope of that pp,rmlssion; 

A pe~on or OI:'gll.lllzat.ion. not owning or hiring the auto, regarding his or its liability bOCUliSEl of acts 01' omissions of un 
insured undp.r 'J ubovp.. 

I -II • .. -IiiiilliiI iliiiIi -.. 

Tnt: I imits of liabi I it.y st.ntod in the d~lclaratiDns arc our maximum obligations regard loss of tho llllmber of insareds 
involved in the occurrenco. 

FINANCIAL RESPONSIBILITY LAWS 
Wh~ln this policy Is cBrtified us proof of financial responsibility for the futuro under tho provisions of a motor. v~:hidc 
financial r.esponsibillty law. this liability insliruncH will comply with t.he provisions of that law. Th(~ insared agrees to 
l'Qimlmrso uS for pa.yments rnad~l by US which we would not have had to m~ke except fol'1.his agreement. 

OUT OF STATE INSURANCE 
Whlln the polil,;y applies to t.hH opBrat.ion of a mot.or vehiclo outsldH of your stat.e, we agro8 t() inr.muso yourclJvElruges 
to thfl oxtt'lr\t requirt1d of nut·of st.(\t~\ motorists by local law. This additional cnvcragtl will bt~ rcdUCfld to the oxtont. t.hat 
you aro protectod by o.nothor. insur.anco policy. No [>OI'::'\on can be pa.id mom thtl n orlGO for any item of loss . 

LIMITS OF LlABIUl"Y 

Ro).'turdJc~ss of tho l1UnlUUf of aLltos or traUers to whir.h t.hls pol icy app~iGs ; 

1. TllI~ limit of bodily injury liability ~tated in thl} d(l(:h:\l·ution$ as appli(:able to "()ach pt)l'SOU " is the lil'l.1it of our liabilit.y 
for all damugl~s, Includlng ciama.ges for care <md 10$s of s~llvices, because of bodily injury sustained by one pfll'Son as 
thB rHsl1lt of one OC;Cllrroncc. 

2. The Jimit of such lial..JUity stated in the dflclar.ations as o.ppJicuble to "each occurr.ence" is. subject to the above pI'Ovision 
respecting i:lach PMSlJll, tJ1I~ tolallimit of our, liability fOl' all suc;h damuges, incJllding damages for cam und loss of 
sOI'Vlc~l;';, bf3cCluSH of. bodUy injury sllslul nod by two or more p~jl'sons as the rr:'lSll It of any one OCCUIT~mc:~. 

:~. The limit of pr.operty dtJltlltgtl lil;lbiUty ~tah~d ill t.ho d,·)darations as i.lpplicablt) t.o "eaGh OGcurrence" is the total limit of 
our liability for all damaWls bOCaUSE:l of injury to nr. destruction of tn0 property of Ollt:) rH' more ptlrSons or organizations, 
il1c1l1din~ the lo:::s of Wit) of thH pr.operty as the rflsuit of anyone OCGltITem:e, 

4. [0'1)1' a.ccidents which o(;cur in Alask.a, all GO\Jrt cosi~ charged t.(l an insured in a covef(·)d lawsuit, including att.01'l1try h:t) 
paymsl1ts shalillot. GXCElGd the amount that could be awarded in accurdunr.G with thG percent.age schcnul(1 cOl1tnstBd 
cases (IS spocifhH:l In Alaska Rule of Civil Procodw't) 82(b) (1) in (t CUS!) in which a jl1dgmf,lnt f.lqnul 1.0 tht) liability policy 
Jim it or lim its appJ icabla to the loss n)lldl~rElCi. 

Polic), Number: 11;l(1(\.1)7,64.,(j7 Poge r, of 1.11 
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If!l judgmeot is fCJldered !lgoim;t yoa in excess of yoW' liubi lity policy limits, you wJll be responsible for attorney fees 
uwunied in rlccordanc(! WiUl Alnskli Rule of Civil Procurt1 ~2(b) (1.) which exceed that which would be allowable under 
the ~ch(~dlllf:l tor cnntflstHd cases if thE) jutignlflnt wnclemti wa~ wit.hin your poliGY limit .. 

CONDITIONS 

Thl1 fullowing conditions apply to Soction 1: 
1. NOnCE 

AS soon as possible after an (lGcur.rcnCt~ written notice must bfl given LIS or our authorized agent stating: 
(a) Tbl~ i(hmt.Lty of tbE)msured; 
lb) The t.1 me. place and uot.ails ()fth(~ ()CCllrronca; 
(e) Tho nam(l:!l find Ilddrp,~sm~ of tht) injur!~d, Ilnd of liny wit.ncs~m$; and 
(d) Tho nam(~s of lhfl owners and tho description and location of any damaged property. 

If a claim or suit is urought uguinst an inAU'ed, he must promptly sHnd us Bach demand, nntic;e. slimmons or othoJ:' 
pmCflS$ L'f)(:eivod. 

2. TWO OR MORE AUTOS 

WhHn this polic;y covel'S two or mora autos, tho limit of coveragt.) applif)s sflparcltely to each. An aut.o unci nn attachod 
trailer are considerfld to be one auto. 

3. ASSISTANCE AND COOPERATION or THE INSURED 

The insured will Gooporate and assist LIS. if rtlquested: 
(a) In the InvElstigatiull of the occummce; 
(b) J)"I making sottlerntlnts; 
(c.l In thH conduct of :c;uits; 
(eI) In onforcing any right of contributlnn or indemnit.y against any logally rosponsiblo purson or orgunlzation because 

of bodUy injury or property damll8c; and 
(e) At trials and hearings; 
(t) I.n securing find givins ovld~l11c(4; and 
(g) By obtaining the aUendunctt of witJlt)~::'ies. 
Only at hIs own cost wi II the wared makl.l a paynh1nt. assume any obligation. Of. incur any cost othHr than Jor first aid 
to others. 

4. ACTION AGAINST US 

We cannot. be sl1ed: 
(ll) Unless the inslll'fHl has fully complied with all the policy'~ terms Clnd conditions, ulld 
(h) Until th~ amount of thft tnsured's nbligF.ltiol1 to pay hils hOf:n f.inally dfltonnl Md, I~ith.flr 

(i) By n fi n0.1 jUdglllf)nt (lBtlin::;t tho Insured Ilft.t)r lletuul trial; 01' 
(ii) By writlen agremnent of tbeinsured. tho claimant and LIS. 

A per::lOn or organization or tho legal represontatlve of either. who securc:) a Judsmcmt or written ngroomont. may tht~n 
SUf) to 1'f:lC:;OVel: up to thH policy limits. 
No person or organization. including U1e insured. has a right undf~r this policy to makE.) us a def~mdant in an action to 
d(1termhll~ the insured', I1nbllilY. 
Bankl'llptcy or lnsolvonc.;y of tho In,ured or his ostate willll0t rolieve us of ollr obligations. 

5. SUBROGATION 

Whml paynHlnt is madt~ undflr t.his polir.y. WB will be sllbrogat(~d to all the insured's rights of recovury against others. 
After the insured hHs boon flllly cClmplmsated for his loss, WG wiJ I havo the right to I:!lCQVHr up to tho ,unount of our 
pa.ym~)Ilt from the 1'I':ll1lrlinil1g pro(;oeds Ofth(1 seUlemfmt or Judgment. 
This mHans wo bavE) thH right to SU(~ for or oth~)l'wjse I:(lCQvor th~l Joss frnm anyone <:llsH who may be hEdd rospoosiblo. 
The insured will do nDthing tlfter loss to prejudlGe thes(~ rights. 

SECTION II 
Auto Medical Paymenls 

Protection For You and Your Passengers For Medica.l Payments 

DEFlNITIONS 

The dd'initiol1!; of tMIllS shown undo!' S~)(.:tjon 1 apply to this cov(,)ragt~. In addition. ulldf~f th is C()Vt~raRt), occupying means 
in or. upon or entt}ring into or alighting from. 
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PA YMENTS WE WILL MAKE 

{Inner t.h i!' (~ovf1ragr.. w~~ wi II pay a II rf~a:\()llabl!l exp(-)n:;f)~ for Il!')mssary: 

(u) Mod ica.l: 
(b.l 8mgicul; 
(c) X-ray and 
(d) Dental servlo~s; 
(oj Prosthetic dovicos; 
(f) Aml.llliunce; 
(g) Hospital; 
(11) Professional Ilursing; and 
(i) Pu nera) serll ices . 

a(:t.ually incmrcd by an Insured within t.hrH~l y!)ars from t.ho nato of tho accidont.. 
This GI.lVf)ragf' ltpplitlS tJ.l: 

1.. You und each relative who sustains bod.i1y injury causod by accid~)nt: 

(aJ WhilH occu.pying thH owned auto; or 

Page B1B 

(b) While cx:cu.PPng Ii Ron-owned auto jf yOD n~ your reloti,ve wa::mnubly beliove you bavo tho nwncr's pcrmi!'sinn to 
use the auto and the usC! is wilhln t.h~ scope of that permission; or 

(e) Whc')ll ~trudc as a pede!;lrian hy an auto or troller. 
:.!. Any other person who sllst.ains bodily injury caus0d by ur.cldHnt while occapying the owned auto whi II~ being lIsHd 

by you, a rosldlmt of your hOllSAhold. or n1hHr p8l'Snns with your pHrmlssioll. 

EXCLUSIONS 

When Section II Does Not Apply 
1. Thl:!rf.l is llO COVElI'age fm: bodily injury sustained by any occupnllt of un owned outo Llsed to carry passengers 01: W:lOds 

for. blnl. Howt)ver. tl. vebicll") lIsed In lin ordill/iry t;tlr pool U11(1 rlut) ~hli!'ln8 ur co:;t shlirlng uu:sis is cuvertld. 
Th~)re is no covHragl:l for. an msared whllo occDpymg II vehidtl locattld for uso CtS a rtlNldel1co or. premiSfls. 

You and your relati,v8$ am not (:oVl-lfeO for bodlly injury $ust.ain~)(i whil(:l occupying or wheJl ~truck by: 

(a) A far.mwtype tr(lctor or. oth~lr. equipment dosigned for use principal.ly off puulic roads, wbilfl not upon public road:;; 
or 

(b) A vohiclo oporlltod nn mil!' or crowior-troads. 
There is no c:overaStl fM pf!l'S()n~ employfld in tho oato busines., if tho lIecidflnt. (Irises out of that buSiTloSS and if 
bono£ilc; Ufe rl!quired to bo provided lmder a workors' componsatlon law. 
Thm(·) I~ no r:nv(-)ragH for bodDy injury slistained dllH t.o war. 
The United St.ates of America or ally of its Agencif)S arfl not cover.(~d o.s an Insured. a thir.d pru.iy beneficiary, or 
otherwise. 
Thf~re is no GOVflra,gc for bodDy injury t.hat results from nuclear Bxposure or Gxplosiol1 i nclurling resu Iting firo, 
J'(idiation or Gon{Jirninatlon. 

Them is no C;OVt~raga for bodily injury that Cf)sult.<; from bio-c.:hHmical attack or exposunl to bio-chamical agenl.:;. 
9 . . We do IlUt t:uvl:lr bodily injury or prupl:lrty dl:ln1age causmi by an auto driven in or pn~parinH for any racing. speed, or 

dtlmolition GOIlte!l1 or :ltlillting Il.Gtivity of any Iluturo, whcth~)r Or not prearranged or organized. 
UMITS OF LJABlUTY 

The limit of liability for. modicul paymonts :-;tatod in tho doc/ul'utions us applying tn "8ucb pGrs(ln" is the limit wu WIll 
pay for all cust:; i.ncurr~,d by ur.lln btJhl1lf uf C:liich pt~r:S()1l who sustains bodily injury in one ucdlkmt. ThIs appJitJ$ 
1·(:)~ar.dI0ss of tho number of pel:sons insur.ed or the ll11mbel' of autos 01' traners to which this poliCy applies. 

CONDITIONS 
Tho following conditions apply to this coverage: 
1. NOTTCE 

As soon as possible uftm an accident, written notice mllst. bll giV~Jn LIS OL' ollr 11llthoriZl!d agnl1t. stat.in~; 

(a) Tht) I dentl ty of the br.ared; 
(tl) TbE~ time. place and details ot thH accid/H1ti and 
(c::) Tho names and addl'~lSS(!S of the injurt~d. and of any witnesses: 

Policy Numh"r: 1 (lIHi-!.i7·04 .• ()7 Paill) 7 (If ]1) 
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2. TWO OR MORE AUTOS / 
lfthis poli(:y covel's twu nr more autos, the limit of coverage applies scrllro.h~ly to ~1l:lr:h. An (tute! HJ1d an attached 
trailer' a.re Gor,si dOl'Od to bo OlHj a ut.o. 

:~. Ar.rrON AGAINST US 

We cannot be SlICe! unless the insured has fully compliod with all tho poli.cy tt'lrrns. 
4. MBDICAL REPORTS·PROOF AND PA YMENT OF CLAiMS 

As !luon El!'l p\)ssiblf~, tht1 injured person or his r.flpr.osontutiVf) will hll~nish u!; with written pr.oof of cl(tim, under. oath if 
requirE:ld. After f.lacb r:~lqt1est from Wi. he will gjV£) us writl(~n authorily lo obtain medical rf~ports and copies of [Bcords. 
Th~l inj1.Jred pf~rS(ln will submit to an examination by doctms chosen by us and ut Our f.lxpenso as W(j may rN.sonably 
require. 
We may pay oither tho 11ljllred pEm;on, tho doctor or ot.her persons or orgnnlzations rendering medical sorvlcos. Thl3se 
pay J1ltllltS i:lre l1utdt) without .mgurd tu fl.tlIl t ur legull iuuil i ly of tbe insW'8d. 

5. SUBROGATTON 
When we make a pa:ymont under this coverage we will have the right to bl'ing suit or. other. action again:lt any person or. 
organization IHgally llabll~ for tho bodJ.1y bJ/ury t.o r(')(:C)vl~r our payment. AftE~I~ the insW'8d has been fu Ily <.:ompensato(1 
for his loss, WH will hliv(~ thH right t.o recover LIp to the amount of um paym~H1t from tht3 remuining Pl"OCtH)(h of U1B 
settlement or. judgmont. 

SEC110Nlll 
Physical Damage Coverages 

Your Protection For Loss or Damago To Your Car 

DEFINITIONS 
The doflnitions of thf~ it)rn1S oato huMes •• farm auto, pnvote POSl8lJ,8r auto, relative, temporary substitute aato, 
utility oulo, you, youn, and wor ~lI1(ier Section L apply to $t)ction lLL nl/:'o. 
Under this Section, the following special definitions apply: 

1. ColllsJon means 10 •• GIlu9fJd by UpSf~t of thfJ r:overt~d Cluto or it.'l collision with another object., including an attached 
vehielCl. 

Losses Guused by thE~ following UI,"O comprehonsivo 10 .. e.: 

(a) Missiles; (jJ Hail; 
(bl Pall Ing obJo(::ts; (k) WntElr; 
(G) Pir.t~; (I) Fluod; 
(tI) Lightning; (ml Malicious mischiof; 
(f.I) Thflft; (n) Vandalism; 
(0 Larcenv; (oj Riot; 
(g) Ex.pJoslon; (p) Civll commotion; or 
(h,l Earthqullkp,; (q) (:olliding with l:l birr! or rlnimal. 
(j) Windstonn; 
2. Insured tnflans: 

(a.) Rflgarding the owned auto: 
0) 1'00 and yoW'relotives; 
(iiJ A pHrSCH) or urgalliztlliolllllainlaining. using. or baving custody of tho auto with your pormissioll. if his use is 

within tho scope of that ptllmlssf.on. 
(1)) 'Rog(lJ'dif1B a lIon-owned oato; you and your relatives. lIsing thtl (iut.o, if tho actllal operation or 1I::;~) i~ with th.., 

permission or rellsonably belicwod to bEl with tho ponnission of th~) OW'mJf llnd within tho SCopo of that pemliNsion . 

:~. Lo" mmms dirElC:t anc! acdd(mtnl Inss nf or damage t.n: 
(a.) Tho auto, including its equipment; OJ: 
(b) OthC'lr i nSllr~d property. 

4. Non-owned auto nwans a private passenBeJ', farm, or utility auto or t.raJler not owned by or furnished for thfl regular 
uSe of 0ithf.lr yoo or your relatives, (')xCtlpt a temporary substitute auto. 1'ou or your relative must be usi ng tho fWto 
ClI' trailer within the Sl~Opf~ of p!:ll'rnisSi<)Jl giVf:n by it. .. owrlf~r.. An auto rentf)d Or leased for rnor.o than :~o days will b~, 
cOnSinBrEld as furnished for mgLllal' usc. 

5, Owned oulO metins: 
(aJ Any vehidfl doscrib~ld in this policy for which a spl-lcliic premium charge indicahls there is covorage; 
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(b) A private passenger. farm 01: utility auto or a trailer, ownership of which is ucqlJirod by you durillg tho policy 
period or fOJ" which you entHr into a IHasH during the policy period fDr a tl'lrm of six months or morA; if 
(j) It rcplacHs an owned auto as dBscribed in (a) abov(J. or 
[Ii) Wo il1.sl1I"o all private passenger, form. IdiJjty a~toB nnd tron6l'S ownod or leased by you 011 tho date of such 

t1cqlli~ition and yoa request us to add it to the poi iCy within 30 days afterward; 

(c) A tempoJ'O.l'Y substitute auto . 

6. Trailer mt~ans a trallf.lr de~lgnf)ti fOl'USfl with a private passenger auto and not ll~erl a~ a honlf). ()ffir.f1, stnre. rlisplay or 
ptlSsenger trailer. 

7. Actual cash value is thf) I'(lplao)rncnt cost of tho 'Illto or pruperty, I,Idj\Jsted if appropriate, fOl' depreciation Or 
bet1ermem a.nd condition. 

8. Depreclatlon means a dHC1'P.IlS0 or loss in value to the C!.llto or proporly b(~CaWal of llSt). dl!;U5f). physical WfJl:lr and teal'. 
I:l.ge, outdatedness, or other GtiUStls. 

9. Betterment i$ improvenH~nt of thE) auto or prOPtJrty to It valuc sr!~atcL' than it:; pre-loss condition. 

10. Custom parts or equipment means pai nt, equipnltmt, devic(~s. a.CC(~ssol'ies, ellhancemAnts, and changes. olhE~r than 
th()s(~ which aro nriglnul manufacturer Installod. which; 
(a) Ar~l perma.nently Installed or attached; or 
(b) Alter the appeHrancfl or periornulnc(:) of a vehlde. 

This lnoilldos any clHctroniG oquipmont. antHLlnns. and othor dcvJCOii llscd oxclu5lvoly to R0nd or L'eeeJvc !lll<ilo, visual. 
ur dl1tt1 Silo:tnC1I~. ur to pli:iY back rt)curdl:Jd mtJdhl, uther thUfl thuse:; whi.ch lire urigillul manufacturer i nsh11ltld, thut art) 
permanently instllilod i 11 th~) owned uuto or a newly acquired vehicle using bolt!! or brack0t.s. including 
s I i dEl-ollt·brackets. 

LOSSES WE WIl.L PAY FOR l'OU 
Comprehellsive (E.xcludinS CollIsion) 

1. WE'! will pay for onr:h 108., IHss UH~ applicable deductible. caused other than by collision to the owned or lIon·owDed 
auto. This i l1dud~)5 glass breakage. 
No dllCll1ctible will apply to 10 •• caused by ftm, lightning, smoke. or dam ago slistained wbilt} the vehicle Is being 
t.rallsported on any Gonvoyance. 
At the opt.lon of ll1fl in6ured, bl'cakage of glass causl~d by collisioll ma.y be paid undor thH collision coverage. if 
Included in tho poli.cy. 
We will pay, up io 5200 pM I)GClJrL'f,ll1Ct), It~ss /lny dHduGtlblo showllln the dl'1l)larlltioll$, flJL'loBS to ptmml1(t] offoGts dll~1 
t.o: 
(a) l?ife; 
(b) Lightni ng; 
(c) Flood; 
Cd) Falling object,;; 
(0) E(llthqllake; 
ttl E·xplosion: or 
(g) Thaft of tho ontiro tllltomoblJo. 
The pJ'oP~)rty rnl1=,t be (IwMd by you or a relati.-e, find must bH in or upon M. owr.ed auto. 
Na deduGtible will apply oua to los, by fire or lightning. 

3. Los.e. arising out. of a single occurrenC:B shall b~) subject t() no m()r~l than one df)ductib]c. 

Collision 

.J. Wo will pay for col11sJon JOBS to the owned or non-owned aPia for tho amount of each lOBS lflss tho applicttblo 
dedllcUbl~). 

2. We will pay up to $200 pm' OCClIrmnCEl. less th(~ applicable dedllct.ibl~~. for loss to porsonal effects dUB to il collision. 
Tho proP(1rty must Uti ownod by yoa or u :relative. and must bo in or upon lin owned aPio. 

:·L LOBSes arising Ollt of (t sln.gl(1 occlIrrnnce shall be $lIbl~)f.;t t.1l no morH thon one dt)ducOblo. 

ADDITIONAL PA YMENT$ WE WILL MAKE UNDER TIlE PHYSICAL DAMAGE COVERAGES 

1.. WI!-! will n:il11bursf~ lhf.l insured fol' tJ'anspot:tatiull expE3nses incurn~d during tbe pE~ri()d bogiLlning 48 hours uftf)1' a lbHft 
of tbe entil'C auto covered lJy Gornpnlhcn:\ive coverage under thi:O! policy b(ts been roported to LIS and the pol ice. 
Reim/)UI·semf.)nt. t~"l!:l" Wh!:30 the auto is rch.lJ'Tlcd to tlSl:ll,lr W~l pay for tho1oss. 
Rf)imbursement will not r.xctmd $2!) .00 pOl' day nor $7~O.OO por lOBS. 
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EXCl.USIONS 

When the Physical Damage Coverage8 Do Not Apply 

1. An auto used t.o carry pass~m!otHl'li or goods for hirR is not. covemd. HnwBvllf, a vehic!o usod in an ordinary car pool nn a 
l'idl.l !:Ihltri ng or CO!;t i;harin~ hasis is Govertld. 

2. Loss due to war is not covered. 

3. WR do not covtlr loss to a non·owned auto Wh81l used by lhH buured in th8 auto business. 
4 . Thero is IlO COVGrngo for lou cQL1sad by and IimitHd to wear unn tear. froozing. m!)(;hHniGnl or eloctrical bcoukdown or 

failul'o, un IflSS that damagr:r cl:1sLllt.,~ from t.l Go"~)rad thoft. 
5. Tjr~)5. whon they o.lono are damaged by collisIon, o.r:e not covered. 
f:i . I.os. rille to radioar.tivity is not c()vcmd. 
7. Lo" to any tnpe. wire, l'cGord disc. or other. medium for. use with (t dovice designed for the recording lind/or. 

reprodL1Cliol1 of sound i~ not r.OVflI'flO. . 

8. Wo do not. cover los. to any radar. or.lao;er detector. 
9, We do !lot cover trail."., when ulieJ for busl.11t)sS llr cOlTIll1ftcchd purposes with vchlcles other thun private passenger, 

form or utUityaulo •. 
10. ThoC!-) i:; no cOV(JI:agtl fur loss that 1:t)sultS from nuclear f}XpOSUCf~ or explosioJ) including Ct-)sulting fico, radiation Of 

cOlltaml nation. 

11. There is nu coverage fllr 10" thllt r.esults frum bi(J~htlmlcallltUlck or expusure tu uio-chemll.:al agents. 
12. Wo do Ilot (.:()vel' loss fOl' custom part, or equipmenf unloss tht) existence of thOS(l custom parts OJ' equipment hAS 

bCf-lfl provltmsly reportod tl) us and an endorsement to tho policy has been ad.ded. 
1:-J. Th~}ro is no covor.ago f.or. (lny liability O,SSUIllOc! undor any cOlltt'act, 

14. ThflrH is no C:OVArage for allY loss fmm: 
(a) Tho acquisition of a stolen vehicle; 
(b) Any governmflntal. IHgal. nr othfll' act.lon to l'flturn £I vPohir:Jfl to il .. Iflgll.l. ~}qLlit.abIA. or beneficial owner. or anyonp. 

claiming nn ownorshlp interest in the vehicle; 
(c) Any confiscation, seizure, or Impoundment of a vehicle by g()v~lrllmont.lll authoritip.si or 
(d) The ~all) of all owned aato. 

1.5. There is no coverage fur thfl destruction, impoundment. confiscation. or sflizm'O of a vohicle by govflrnmental or civil 
QuthoritiflS due to its u:;c hy YOII, a relative or pf1mli:;siv(l USM of th~ Vflhiclfl in illogal activity. 

1!i. Then} is no coverage for any 10 .. caused by participation in or preparing for any raclng. sp(~ed, or demolition contest or 
stuntl ng activity of any nat.ura. whnthflr or not prearranged or organlzod. 

IJMITS OF LIABILITY 
The limit of oue liability for lass: 
1. )s the actual cosb value of the pl~pCl'ty at th~) time of the los.: 
2. Wi II nut ~xceed thfl (.;0:0;1. to repnir. Or r.eplactl the prOpfllty. or any of its pa.rt. .. , incll1ding parts from r\on~orisinal 

t1quipment manufacturel's, with others of likfl kind and qualit.y and will not indudo componsation for any diminution 
in thB prop~}I1.y"s vuluH that is dalmfld to result from thH loss: 

:~. To personal Hf£ects a.rising out of ontl OGcur.ronce if; $200; 
4. To i). trailer not owned by you Is S!'iOO; 

5. },'or custom parts 01' equipment is Iimlt.ed to tho actual cash value of t.he custom parts or equipment. not to exceed 
thH actual casb value of thE'! Vf)hir.lfl. 

(l . Deductions for betterment and depreciation are permitted only for parts normully subjeGl to repair unci rt~placement 
during the usoful life of tho inSUrf,ld motor vohicle. D(tdudiOrl$ for betterment and depreclaUon shall be IimitJ)d t.o th(~ 
lesser of an amollnt equal to the propoltion that thH expired lifo of the part to b~ l'Hpaircd ()r r.eplaced bears to tJH! 
n.ormalustlfullife (If that part. or tbe amount which the resale value of tho vehicle is incl'ctlsed by the repait· or 
rapla(~HnHmL 

7. For glass nJpair or roplacement.. will not ~lXGl~od t.ho provailing cnmpnt.itive ptiCG. Although you hav{) t.he right t.o 
ch()n~e any gl{(~s repair facility or Inc(ttion. the limit of liability for luss to th~) window glass is t.he cost to rflpair or 
l'oplaco sllGh glass but will not exceEld tho prevailing liompotltivo prico. Tbi:; is tho priGe we can 50Cllr(~ fmm Il 

cnmpet.Bnt and cOnVtH1I(mtly located glass ropair facility. At yoar request.. WH will idontify a glass r~)pairfacility t.hat. 
will perfOl'rn thfl repai.rs at tho prcvailiL1g competitive pricfl. 

A<ro·W A (Ot-IJI}) Policy Number: , flLI5-07·tl4.-(r7 
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Actual cash value of property will be determined at the time of the loss und will include an udjustmcnt for 
depreciotionlbetterment and for the physical condition of the property. 

CONDITIONS 
l'ht~ following conclition.s apply unly to the Physical Damage Coverages: 

1. NOTICE 
A1' soon n::: post'iblo after a 10.8, written notice rmlst be givcm t.O us C)r our. a.uthorized (1w,rlt stllii ng: 

(a) Thp, ic.l~ntity of tho insared; 
(b) A doscriptiun of the autu or tm.iler; 
(c) ThB time. placC:l and datCliis uf th~1105S; and 
(d) Tho namf)S and uddresstls of un, witnesses. 
lr1 case of theft, the lnsured nHlst promptly n(lUfy thEl polll:e. 

2. TWO OR MORE A.UTOS 

Page 814 

If this polic:y GOVP,TS two or mol'l'! autos or trailers, thP, limit of Gov~)rage and any dedLLctibles apply soparutflly to each. 
3. ASSISTANCE AND COOPERATION OF' THE INSURED 

Thf! insured will c()opE~ralf) ann assist. U:'>. if rflquHsted: 

(al In the I 11 v ost.igation of the 10"; 
(b) In l11t\king :;etUtllTlCnt,$; 
(c) In the conduct ot ~lIit~: 
(d) 111 enforclng any right of subrogation against any legally rosponslble person or or.gnnizatlon; 
to) At trials &nr.l hp.arings; 
(f) In securing and giving evid(mc:;c; and 
(g) By obtaining lha attendanC;f) of witnesses. 

4. ACTION AGAINST US 
W~1 cannot be ~Llf.!d unltls~ the polir.y temlS haw) hee'Hl r.nmplied with 80fl until ::10 rt&ys aftflr proof of loss is filed and 
tho amount of 1055 is d0tem1ined. 

If we r!~tain !lalvllge. wt) havo 110 duty to preservfl or otherwise retain the s{1lvago for any PllI'POSO, including as evirienct) 
for Clny civil or r.:riminal proccoding. If you ask uS imnlOdiut(lly aftor a. los:; to Pl'O$Crvt) the sulvage for. insp(~(:tion, we 
w1l1 no so for a por10d not to Hxcflod :;JO days. You may pUn;hllStl salvage from us 1£ you wlsh. = 5. 
INSUIfBD'S DUTIES IN EVENT OF LOSS 

Ii 
ii1IiiIIIII 
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iiiilliI 
ii!iiiJ --

In the event of 1088 tht: iDsured will: 
(0.) ProtOCl th(~ uuto, wheth~lr. ()r nollho 1oSl1s Govmed by th1s polley. fo'urth~1r loss due to lht1lnsured's fallure to 

protect the U\lto wi /I not be cuvllred. Roasonable exponsos incurred for t.his prot.13ction wi 11 be paid by LIS, 
(b) Pila with LIS within 91 days ufter ]OSI, his sworn proof of loss Inr.lllding all infom1Cltinn wo m.ay roasonably roquiro. 
(c) At om n~ql1est. the j"sraed will exhibit the dl:lmagtJd pruperty. 
APPRAISAL 
if we and tho insured do not agree on the amount of loss. E~iU1f.H: may, within (iO days £lftHr proof of loss Is filed, demand 
an appraisal of the los •. In that evant. we und tho bufJl'8d will each select a compHtflnt appraisl'lr. ,'h(·) !Ipprais(~rs will 
saJtlct a GOmpelfmt and disintBf€lshld umpin.l. Th('l appraisers will stat.e sflparately thH actual cash value and the 
amount of the]os •. If thoy fail to agree, th(~y will submit the disput~ t.o the Llmpire. An awarri in wJ:iting of any two 
will d~)t(;!m1ina thH amount Clf 10' •. We and the j".ul'8d will oach pay his c1:wsl::ln appraise!:' ,mel will bour ~)gl1ally thB 
other. expenses ofthe appraisal and umpiro. 
Neither W(~ nor thE~ insured waive any of our t'ights under this policy by agrefling to an appraisal. 

7. PAYMENTOFLOSS 
W(~ may at OLlr option: 

(n) Puy for thn los,; or 
(b) Repair or roplacH tbe durnagf3d or stolcn property. 
At any timH bfJlore th(~ loss is paid or thtl property 1't)placed. we may 1'~)turn any stolfJO property to you or to thl) addres!; 
shown in the docltmltiol1:i at our expense with payment for covered dUn1t1ge. We mny take nil or part of the property at 
the tlgrfl0d or appraised value. but thoro will be nu abandonment to us. We may settle claims for. loss either with tho 
insured 01' the owner of th~, p.'oport.y. 

8. NO BENEFIT TO BAILEE 
This in.sul'unce d()(~s not apply dil'l-x;tly or indirectly tu thtl btmefit of a carrier Ul' oth~r. bailml for him liablB for the loss 
of the auto. 
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9. SUBROGATION 
When we nlUktl It payment under this coven.l.W} we will be subrogated to all the insur,ed's rights of nx;ovtlry against 
ot.hers. After the insured hils becn fully compensat.ed for hislo.s, we willlHlvf) the right tn rccover IIp t.o t.hl.lltrl.'lount of 
oLlr paymont from tho rf.lmail1ln~ procoeds of th(·) sflttlenHll)l or ludgnHlIit. 
This means WE~ wi II have thH right to !;lIC for or oth0rwis0 recover tbe Joss from anyone fjJ.se who nUlY be hEJld 
rtlsponsible. The insared will do nothing uftor u 10.' to prt1.judicfl these rights. Tho in81lt'ed will beJp LIS to l~nforco 
tbose right!;. 

SECDON IV 
Underinsurcd Motorists Coverage . 

Protection For You and Your Passengers For Injuries Caused By Un<lerinsured and Hit and Run Motorists 

DEFINITIONS 
The defll1itioJ1s of ter/Jl~ for Section I apply to Section TV, except. for thf) following sp~1(';ia.1 d~)fillItiolls: 
'I. Accident mfltmS on nc:Ctlrrt.,nCfl that. is unm(pHct.f)d ano un I ntfmdflo from thfl standpoint. of tho Insured. 
2. Hlt-and-rrm vehlcle Is Dno whoR<l ownur or oporator cannot. btl ldent.lfi!:lrl and whkh makos physical contact with the 

iU$ured or. tbH vehidH which th~l in,ured is occuPyUr8 at thl:! time of the occident. resulting in bodily injury m 
property dumage to nn insDl'tJd. . 

~~. Insured means: 
(~) 'fou; 
(b) A relative; 
(e) An.y other person occupying an owned auto; or 
(d) Any person who is ElI1t.itled to reCOV(3r bccauso of bodily injury or property damage slIstalned by an in.urecI 

undor (a). (h). and (e) abuvo. 
If U1Hre 1!; m(.lI'p. than one Jnsured, our limits of Jlabllity will not btl increaHtld. 

4. Insured Auto means: 
(ti) An !lutf.) described in tb~, rter;llirut.inl1~; and 
(b) Covered by the bodlly injury Gnd property dumago liability coverages of this policy; 
(e) A temporarily ,ubmtuted aoto; or 
[ti) An auto operateci uy you. 

5. phantom vehicle moans a motor vtlblGio which eaUS0S bodUy JujlU'y or propel'ty damage to an insured and has no 
physlGl.\l r;ontad with t.ho.insured or the vehicle which th~t Insured is occupying (It the time of the acci<i(mt. 

0. Property damage meuns damage to or destruction of property. 
7. Occupying means: 

(0) 1n; 
(b) Upon; 
(el Entering lntll; ur 
(0) Alighting from. 

B. Undermsured Motor Vehicle mBun:; a lund motor vBhiclc or trailer: 
[a) Whit:h has no bodily iL1jury and prop~rty damage liability utlnd or polir.y In off0r.t at th~) tlmo of tho accident; 
(b) Whi<.:h has u Ihlbility bond (Jr insurullce thal ttppl.les tit tht: limo of tbr) occident but tbtllimits of that in:mntnce are 

IflSS than tb(:) amount tho insured is 1~}gaJly tll1titled to rocover for darnages: 
(e) WhosI3 illsllrer Ch!/ljf~S coverago: 
[el) Whose insurer is or becomes insolvent; 
[el A bit-ond·ruR veblcle; or 
(f) A phantom "shiele. 
1f th/lrfJ is an (lcGidenL involving a phantom vehicle the fact..':i of the uccident must [)f) proven. We will accept 
competellt evidtll1ce. We wi 11 not accept the testimony of th~1 insured or that. of any Pf!fSOI1 having a claim under this 
c(Jvccagc resultlng from the accident. 

Thf: term Vnderiuured Motor Vehicle does Ilot include Q v(~hil:le llr equipmt.lnt: 

(a) Owned bv or furnished or availublfl f(w U10 regular use of you or a relative. 
fbl Operatod-00 rui Is or crawl or·trF.~ads. 
(e) Locah)d For US~) as a rt)SidfJltCe or premL"I.~s. 
(d) To whic:h SECTION I·LlABILlTY COVERAGES -of this policy applies. This cXGBptinn to thtl ciHfinitinn of 

underlnsured motor velUele doos not apply to you or any nUot1ve If yop or any relative slistain damagos while 
occupying. or when struck by a vtlhicJe for which coverage tinder Section J of this policy applies. 

A-:10-W A (01.·(H~) PaSt.) 1 ~ of 11.1 
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g, Bodily injury means bodily injury, ~ickl1ess, nr diseuse, including douth. sLlstained by yau, your relatives nr ilny otner 
person occupying an insrued auto with your COIlSf)Jlt. . 

LOSSES WE WILL PAY 
Wo will pny ciamagfl$ 1:111 JnlJured is Jf~gally fHltitleo tn rocovor from tho own(·)( or npf::rat.or of 'lll underinsured motor 
vehiclo due to; 

1. Bodily injury stlstai Md by that insured ami r.auscd by on accident; and 
2. Property damage cau::;ed by an accident if entry is made in tho Dflclarationt' to this policy that both bodily injury and 

pmpArt.y rlnmage lJnderillsumd Mot.ntist~ c'Ovfll'oge npplif~s. 

The li.abil.ity uf the owner or operator. for these damages must arise out of the ownol'shi p. maintenance or U$f~ of the 
anderinflured motor "shicle. 
TIHl amount of the lnsured" lX;lGovery for damages will bo determined by agl:eemellt t.H~tweon the Insured or hiS 
ropros(~l1tatlvo and LIS. 

If tt1l in$ured fertGhtls U ttlutHtivtll1grcemtJJ1t to settle his chtim agttinst ttny persoll 01," organlzrttion legrtlly rcsponsjbl~ for 
his injuries. that Insured or his J<*tti r.epresentative sholiid notif'y us of the tentative settlement unci give tiS a reasonable 
opporlunity t.o prob-lct our rElCovery ri~hts. 

EXCLUSIONS 
When this coverage Does Not Apply 
1. Ti1el'f' is no coverage for bodJly Injury or property damoRe sustained by an JnslU'9d whilfl operating or occupying u 

motor.cycle or a molOl:-driven cycle which is not insured under. the Uability c.overage of this policy. 

2. This covHrl:1ge will nnt benofit. any workers' cnmpl.H1sation insuror. sHlf·insurer nr an insuror under Ii similar dbmbility 
bont)fits law. 

:l. We) do not cover the UnitHd Stat~)S ()f Am~)I:ica or ally of its AgenciOI:l as an insared. a third party bfmHfidary or 
nthorwiso . 

III • .. 4 . We do not cover. uny pergon whil(~ occupying (.l vehicle described in the declarations on which lJnderinsllred Motm'i.sts 
Govm:age is not curried. • ~ . .-

III 

I 
iIaII 

~ = IiiIIili 
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5. Th.(~re Is no COV(WlgO for bodily injury or propfU'ty damuge sllstainGd by an insured while operating or occupying a 
motor vohic:le owned by or Qvailuble for tho rogulur lisa of you or any family mombm' und which Is not iJlsrzntd under 
tbt:l Liability cover.age of this policy. 

6. This covorago docs not apply to tho first $100 ($300 if the damage is caused by u hit-and-run drivor OJ: pbantom 
vehicle) of thH total amount of all property damage. 

7. Regtlfdlcss of nny other provision of this policy. there is no covcrugo for punitive or oxcmpltu'y damagos t1sse~sed 
against an Ul1d~)rin$ured motorist. 

8. Bodily lnjllry or property damage that rtlsull'l from nuclear flxposure or expl()sion including resulting f.ir~', r.adiation 
(It' contamination is not covel~d. 

9. Bodily lnJury or property damage that rcsults from bi()-ch,~mkal tltt.a.ck or oxposurfl to bio-chcmkal agent.., is not 
c()verod. 

10. Thi$ covel'tlf:N rloe~ not apply t.o any lia.bility Ei.SSlImed Lind~~r. any contract. or ogl~eomlml 

'1t. This cO'llcrago does not apply to damage caus€:d by an insured'. partiCipation in m: pmparation fbr Ilny racing, speed or 
demolition COl1tmit or stunti ng actlv Ity of any nattlrtl. whtlther or not prtlttrranged or organized. 

LIMITS OF LlABIUTY 
't. The limits for "eaGh person" is the most WE) wUl pay as ciamages for bodily mlury, Including those for GUrE~ and loss of 

sorvir:p.s. to ono pflI'Son in onA accident. 
G. Sllhj(~r.:t t.o thH limit, for "each pBcson." thlllimit. for (~ar.h accident is the most we will pay as damagt~ for bodily injury, 

incll\ding those fnt' cam and loss of s~lrvic(3s. to two or more persolls in nno accident. 
:~. The limit for property damage is the most we will pay for dWtltlgCS to pI'OP(~rty in one accident. This limit is sllbjed 

to thH provision of Exclusion fl. 

4, The maximum limits apply for each auto for. wbicb (J. premium is shown in the Policy dech.ll'nti.oJ1s. 
5. We wllL pay 110 mom tlliHi tlHlS(:) nlll.xil11l1l1l!1 l'Hgardlr.'lss of tl1H IlUmbBr of: 

(a) A.utos or trailers to which this policy appli.!)s; 
(b) Inluredlj 
(e) Claims; 
(el) C,luimunl'l or polidE-ls; or 
(0) Vehicles involved. in the accident, 

A<IO·WA (OHIO) PaHc 13 (If , (I 
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fj, If se parute pol i des with lIl> [tcc in effcct for you (1(' any person in your hOllsehol d, they may not be combined to increase 
tbe I imit of our liability for a loss, If this policy and any other policy providtng Underillsurcd Mot1)rists Coverage apply 
to t.hp. Samf) 10&8. the mnxinmm limit of liability unlior ail pnlic;if:ls will hH U1(') highHst.limit of liability that. applif)S 
llndor any Ol1H policy. 

7. Any umollrlt!'l ()thMwjS~ payClblf: for da)'1"litBflS which an instUed is legally ontiUfld to recover f,~)m t.he owner or Opf)l'atnr. 
of an underlnsrued motor vehicle boc(J\.1st) of bodily in/ray or pJ'Operty damage shall bo r.c(juced by all SUms! 

(a) Paid lIndor SEGrJON I. • LIABILITY COVERAGES· nf thIs polir.y; 
(b) Paid \.Indel' SECTION 11- AUTO MEDlCAL PAYMENTS COVERACE - of this policy; or 
(el Paid under Personal Injury Protection Amendmont. if ally, to this polky, 
Tho total dllmugea will bo roduGod by uny amount paid by or for ail pl:.wmns or orgunizatiol1s IiQbl~1 for tho injur.y, 

B. WH will pay. lip to Ulf! limil;; selected. Ilny amollnt of dama~Hs for bodily injury which thH named inSlll'HO is lf~gally 
entitled tn recover from the owner or npcrntor of the other vehicle In the extent thut those dt1l11l:lges exceed the li.mits of 
bodily injury carried by thfl Ow ncr or the opcrtttOl:. 

9, Whon paynlfmt is modo un.dor this Govoragfl, no paymc:lOt will bo marlc·} for 1088 paid to nn insured undOI: SECT rON rrr­
PHYSICAL DAMAGE COVERAGES-oT this policy, 
If a dQim is made undt)l' thil:i GllvElragt) and under thf) liability coverages sect.ion of this policy, the a.mount. payable 
llnc.l!n the bodily injury and property damagn Govoragos will he reduced by any amounts payablf) tu the same claimallt 
unrl"'r this cnveragfl, 

'lO, For accidents which occur in Alaska., all court costs chargf.lct to Ilnillsured in Cl covered lawsuit, including attorney fee 
paymonts shall not oxr.f)od tho amollnt that cnuld bo awardod In ar.(;OrdllnCB with the pnn:cmtClge sr.hp,tiulfl c.:nntf!stud 
,;uses IlS spO(':ifiod in Al(l~ka Rult) of Civil Pt()C~l(iur(l R2(b) l1.) in 0. case in which ajlHlgm(Hlt equal to tho llubility policy 
limit or IImit5 applicable to the Joss rondBred, 

ARBITR.ATION: RESOLVING A DISAGREEMENT 

1, rf you and Wt~ do not ftgre~) whether you ara leWilly cntltl<~d to reCfWf.lr damagcs llndcr this coveragc baSf.HI upon the 
liability fa.cts of the acc1dent or to th(1 propt',r amount of such damage::;, tho dispute may be resolvod: 
(a) In (I binding. voluntary arbitrntion pl'Oct~Hdi.ns as doscrib(~d in paragraph 2 below, or 
lb) Dy Givillawsllit brought by you In a court of competent Jul'lsdlction, 

2, Unlf)ss we mutually agree OU1f)rwise. a voLuntary arbitration shall be composed of 11 si ngle arbitrator selectHd by mutual 
agrecDumt. Arbitration scrviGC~ vendors may be conslIlted to facflitate the arbitration, If IiSreement cannot b(~ rouGhed 
on sf;llf)(!Uon of an arbitrator, paragraph '1 (h) of this s(lction ~ball apply, Tbe Gost uf the arbitrator shall bo paid by us. 
All othm HXp(m~(,)s of arbitration. inr.luding fm::s for attol'Tloys und export. witl1flssos. shall bfl pllid by the party whn 
incurl'eo them. 

:3, Any arbltJ'atlnn wIll be Iimite3d tn IS511~S In a(~llal rlIIiPUt.H but will nnt Includo disputes Involving the oxlstenc~ nr 
. policy limits of \Jndorin:'lurod Mot(ll'ist:5 CovCI:ago. Tho dt~Gislon of tho ;lI'bitrat.or shul I bt) binding ('..xc;opt that W~l wi II 

LlOt. pay ilny amount in excess uf tha applicablo policy limits of this c()VHrage. .' 

TRUST .AGREEMENT 
Whml we make a paymflnt undM thf) r.OVflr-dg(~: 

1. WB will be ontitLod to mpayment. (Jut of any SE1ttlC:)ffi{mt or jlld~ment. th(~ insured r~lCOV0rs from any ptlrSon or 
organization legally r(~spol1sibr(;! for tho bodily injury or property damage, Our right applies only after the insured 
has bO~ll1 fully compeJ1:;at(~d for hi~ loss. 

2, To the extent of our paymtmt. the in.urad will bold in trust for. our benefjt all his rights of recovery against any person 
or orgtu1ization responsible for damugC:ls, He will do whutevcr is neeessnry to secure all right.'! of recovery, He will do 
nothing aftl::lr the loss tn prejudice tb~1~e righl.,. 

~i, '1110jnsured will exm:uttl and !>live us all IlfltH.lod dOGllm(:)IlL<; to saClIrtl his and our rights, 

4, If th(l pnyn1~)nt was cuust>d by an irlsolvont insurer, Our right of rf)imburSl1l11ef1t shall not include any r:ight.s aguin~t t.h~, 
insurfH1 oethat in.solvrmt.illsurer fot-any amo\lI1ts that wOLlld have bef.lll paid by the insolv.:mlinstJreL'. Wfl bav(/ tho 
right to procet1d dir.ectly ~~gajnst tho ill~()lveClt iCl~Llrcr or. its r.eceiver. In. pursuing these r.lghts, we shall have lin)' eights 
which t.hEl i n~lmHi of the·) i flsolv!~nt i nStlrp.I' might nthl1rwisfl haVE! had if thp. insLlred of t.ho i nsolvr.nt in~tJmr hali 
personally made the) payment, 

CONDmONS 
1, NUTICE 

A:s soon tlS pClss;bl(~ after I:ln accident. lloti.ce should 1m givel1 tu us Dr our tluthoriz,ed !1gt!ot :stuting: 

(0.) The ident.ity of t.htl insured: 
(lJ) 'the time, p'lac!:l and uotails of the i:lccid~mt; 
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(c) The IHU11US und uddrossos of t.he:: injl.Jr,;)d; ilnd 
(d) Tho namBS and nddrossc~ of any witnesses. 
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rf tho insrued or his legul reprosentativo film; suit bofore wo scttlo under. this C(1Verage, he f;hould immediately give us n 
copy of th.e suit papl~rs. 

2. ADDITIONAL DUTIES 

Lf the acc1dent il1VOlvf)!'lll hit-and-run ve1Ucle OJ' phantom ve1Ucle. tho insured 01' someone on his behalf Il1l1St.: 

(a) Notify tbE~ proper law enforc:elll(~llt agency withJ" 72 hours for accidents involving a phantom vehicle. 
(h) Promptly notify lhfl police in all accident. with a hit-and-run veldcle; 
(el Citlim (i calise for action for damages against 1111 ul1known per~on; lind 
(d) Make avaiJable for uur inspection. if requested. the auto oG(;upied by the insured at the time of tho accident. 

a. ASSISTANCE AND COOPERATTON OF THE INSUBED 
Aflllr we receive notice of a claim. we require the bJBured t(l tak(~ any rtmsonablo and necessary action to p,'osHrve his 
recovery rights ugl1inst lilly person Of oI"gunizl1tioll whu mtly btl I~gtlll'y responsJbltl. If l'tlrtStlllabh, und nct;e:;si:l.ry, the 
insUJ'6d shollid 111akr. that person or organization a defendant in any Etc-tion against us. 

4. ACTION AGATNST US 

WO cannot be sued unloss lhe insured or his legal reprosentative has fully compli~ld with all thH policy terms. 

5. PROOF OF CLAIM· MlIDICAL REPORTS 

As soon as pOSSible. the inSured or other person ma!dng claim shall give uS written proof of claim. 
under oat.b if we o~k. Tho proof wi II inr.lurlfl detail~: . 

The proof will bo 

(n) Of the type and extent of injuries; 
(b) Thp. type of trHat.ment; nni! 
(c;) Other facts which may uffect tho amotlllt pttyablo. 

i! 
: 6. 

'fhH injul'HIi per~on !':hall submit. to examination by rior.tors of OLlr r.hoice. Sllch AXllminat.iol1s will hf) at our p.xpenSf) 
and as often as we may rf.:!lsonably a<;k, If the insured tHlcomfls incapacitat.ed or dies. his logol rC:lpres(:~ntativc must if 
Wt) a::;k, authoriztl US to obtain rnedical reptll'ts ulld copi.es of records. 
PA Y MEN'r OF LOSS 

Any amount tim) is paYf.lblf.l: 

(a) 1'0 the in.ured; or. 

I 
I .. 

(b) To hl~ authorl.zed reprosentative: or 
(t;) To a parent Of gllardiul1 if the insured is (i minor; otherwise 
(d) To a pel'Son authorized by law to I'OGoive the pa.yment 

SECTION V 
GeJleral Conditions 

These Conditions Apply to All Coverages in 'Ibis Policy 
------~------------------------

- 1. = TERRITORY .. ThiS policy a.pplies ()Tlly to uccidfmts, (H~(;urn:Jn(;es Or IOSBes during the poliey period within the United Status of 
Amorica, its tCJ'r.itnrios or possessions. 01: Canada or whlm tho auto is boing transported bct.wHen POl'ts thereof. 

2. PREMIUM 
WhIm you dispose of, acquire ownership of. or r(~plncf.) (t private pa.senger, farm or. uUlityaato, any necos~ary 
prHmiLll11 adjustmHnt will bfl made as of tho date of the change and In accordance:> with our manuals. 
If. the clas::;ifit:ation. sub-classification or terrl.tury of any insured auto or OpCflitor Chrulgt)S, we will make any noedod 
prt1mil'll1l adjustments as of t.hfl date ofthe r.hang~ and in accnrdancf1 with OLlI' manual!>. Thi!: paragraph appl ip.!> to: 

(u) Section L • Liability Coverages; 
(b) Sflc:tinn 11 - Allto Mflrllr.al Payments; ani! 
(c) Section Ttl • Physical Damage Coverages. 

:~. CHANGES 

The tMms and provisions of this policy cannot be waived or ch(lrlfWd. except by an cn(\or.semflot issued to form a part 
of t.hi~ policy. 

We may roviSfl t.his policy during its t.erm t.n providEl more G()VHra~e withollt all increase in pwmilln1. If we riC! sn. your 
policy wi II antomuti.r.:ally include thH brClHder coverage Whfln sfff:)c:tivc in YODl'stute. 

The premiulll for euch auto is biL'itld on the information Wfl have in your filo. 1'oa agree: 

A·:.10·W A (01-(161 
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(ul That we may udjm:t your policy premiums dming the policy term if uny of this information nn which the 
premiums are based is incorrect, incomplote or changed. 

th) Thnt you will cooperatJ} with I.IS ill ri~lt.t)mlining if this informat.ion iscorL'f1(:t. one! c;nmplflte. 
(e) Thut you will notify Ui; of any changos in this i nfOmlo.Jion. 
Any calculation or mcuic:ulatinl) t1f yOlU promillm or r:hangos in your c:nV(~ragCl will b!~ basmi on t.he mlfls. ratm; and 
fnrm!l on file. jf rcquired. for ()UNI!IC in your state. 

4. ASSIGNMENT 

four righlc; and dulies Und(lr this policy may not bo assigned WiUH,lUt. tlllr writum consent 
rf you dif.4. this policy will l:UVBr your surviving spouse if COVIl/,IlU under thll polit:y prior to YULlr tllmth. Until the 
eX.pirution of the poli.cy term, we will also Cc.\vur; 
(u) Th~ ~)(ec;utor Of I'Idmlnist.rator of your I')sl!llt), but lllliy whllu operutl ng an owned auto und wllllf) act.i ng within the 

scopu of his dutios; and 
(b) Any p€mmn having proper temporary custody of and operating the owned auto, as an bJsured, until the 

appal nlmcll1t tlild q util i ficutl u n of the t~Xf)cutor or uum i nbtrutor of your tlsttlte. 

5. CANCELLA nON BY THE INSURED 
You may calletll thi.s policy by providing n()t.iCfl to u!; slat.ing wb(·)n. uftP.r thEl 1l0t.iCf:l. C811cHllation will hH ~)fff)r.t.ivH. 
ff you cancel, t.ho ret.urn pramitlm will be CClmputsd pro-rata. 
WI~ will not r.efund /lily unearned premium tl,mOLlnting to $2.00 (lr IEISS. 

6. CANCELLATION BY US 
Wo may cancel this policy by mailing to you, at the llddrHss shown in this policy. written notice stating whon tho 
cancellation will be effective. The notice will slate th() reason for cancellation. 

We will mail this notice: 
(a) At least to days in cHivanctllf the proposed G!U1CHllatlol1 Is fClr non-payment ot' prmnlum or ,Ul.Y uf Its instullmont."1 

when du~. Or. within the first 30 days after the contr.act ha~ been in offod; 
(b) At Jea"t 20 dny~ in advance in all other ca~es. 
The mailing or. delivory ()f the abovt) notico wHi bo sufflcivnt proof of notice. The poli(:}, will coaSt) to bE, in effoct as of 
the dat.e o.nd hour staled in the notice. 
Whfll1 we cancel, oarnod premium will be computed pro-r.t1tn. Payment ()r. tendor. of unearned premium is Ilot a 
condition of cancellation. 
Any un£larn(~d premlul1l will be rofL/nded to you us SOOI1 as p()ssih](~. Tt. will be s(mt no Jatar than 30 oays after tho datI:) 
of OLlr notit:e of cancElllati(Jn. 
Wo will not refl1nd any unearned premium amollntingto $2.00 Of lHss. 

7. CANCELLATION BY US IS LlMlTED 

Aftor t.his policy htl:'; boon in I:)ffuct for 60 days or, if tho policy j~ a nlOowal, ~~ffOCtiV~l imnmdiatoly, we will not cuneo] 
u.nI tlSS: 

(u) fou do not pay tho in.itial promilml on othel: thcm a rom}wal policy or any additional pr()mium~ for this policy to us 
or uur ag~nt; ur 

(b) You fail to pay any premium instt'1l1ment when dUfl to uS or our ageJlt; Or 
(e) faa Or flny customary operator has hfld his drivol"s licr,nso su:;pel'l.ded or. revoked during thtl policy period, or if a 

rBlUlwal. during thl3 policy pflL'iod ur tha 180 days iml1leuiatBly prior tu th(~ l'elUlwa) uatH. 

WI) hav~1 th(~ right to modify ilny physical damage coveragos under. SECfION III by inclL1ding!.\ df)ductible not to I)xcoed 
$100. 

Our faihlr~) to canef)! for any of th0 l'oaf;on,; abOvf.1 will not obligatt) US to ronow tho poIiG)'. 

8. RENEWAL 
Wt~ will not mfuse to ronow this policy L1Jlless written notice of Ou!' refusal to rOllew is mailed to you, at the addr.e$~ 
shown in this pnlicy. at least 20 day!) plior to the Axpiratlon dat.f.!. The mailing or dcH\lm:y of this notiCtl hy us wilL he 
sufficient proof of noticu. This pollGy will oxpinl without l10tice if ilny of fol.lowing GnnclitJ.Clns oxist: 
(a) You do not. pay any premlum as we rcquiro to nmew this policy. 
(b) foa hQvt1 infor.mod us or our agent thtH you wish tbo policy to be cancoied or not renewer.!. 
(c) You do not aCGopt our Qffol: to nmew. 

A·:llJ.\'V A (01·1)0) Page 11, of 1 a 
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9. OTHER LNSI)RANCE 

If thfl insured hu:c; nthc·))' i tlSlIrance age inst a In!;s Cc1vflred by allY S~ll.tion nf this policy, Wfl wi II not. OWfl mom than our 
pro-rata ~h(.lI:() of the total cov(:)rugo I.lvuilublo, 

Any insurance we providf.l for a vt!hicle yoa do not own shall bH eXC~lS:llwcr any other collcctiblf.) InS\Jrance. 
10. DlVIDEND PROVISlON 

You aw ent.itll-ld to shl:lre in a distribution uf t.he surplus uf th~l company as dHtp.rmil1f~d by its Board of Direcl.ors from 
time to time. 

1'1. DECLARATJONS 

By accopting this policy. you agroo that: 

(a) Tho statentfll1ts ill your applicl.'ltion and in thfl declw'atinrlS arc your agmements and repr(:lstJlltations; 
(b) This policy is issued in toliunce UpOIl the truth of theso representations; und 
(el This pulley. along with the tlppilclitlun tlnd d~)clar.atlon sheet. embudies all ag.wemonts relating to this lnsuralll.;e. 

The terms of this policy con not be changed orally. 
12. FRAl..JD AND MI.5"REPRESENTATlON 

Covoragll 15 Ilot providod to any pGrson who Illtontionally ccmc:eals or mlsl:~lprcSf)nL<; any matorllll fact or. circumstance 
reluting to th i:; insuranc!:); 
(Il) At the time upplic.::ation is made; or. 
(IJ) At any time during th~l polll.:y perlud; or. 
(el In connection wilh the presentation 01' Sf)ttlem(mt of a. claim. 

13. EXAMTNAT10N UNDER OATH 

Tho insured or. any other porson .'>(Joking GOwr.agc under this policy must submit to examinntion under oath by any 
pBrSOIl nanll~d by us whtln and us often as WH may require!. 

14. TERMS OF POUCY CONFORMED TO STATUTES 

Any terms nf this policy in r:onfllc;t with the stututos nf the Statf! of Washington are amGllClHd tn cnnfnrm to thoso 
Sta.tut0S. 

15. DISPOSAL or VEHICLE 
If you relinquish possession of a leased vehicle or. if you S~}11 Ot' relinqujsh ownership of an owned allto. any Covflr.uge 
pr.ovidtHI by thiS poliGY for th(1t vehicle wi 1I ter.minate on the date and at the time you do so, 

1.0. POLlCY PERlOD 
UnIt:!SS otht.lI'wi:)t1 celJ)celifJd. this poli(;y will oxpire as sbown in th~, dechll'atic)I1s. BLlt.. it may be continued by OUI' aUn!' 
to renew anrl your aCl:spt.uncEl prior tn the Hxpiratloll datt!o Each pHrioc:l wiJI bC1gin and Elxpirs at 1:l:01AM Incal t.ime at 
YOUl' addrHss ln the declarations . 

17. CHOICE OF LAW 

Tht, policy tmd any 1l111tmdment(!i) tmd endursclllt'll L<;(::;) un:) to be i nterpretttd pUrSlIiil1t to th~ I iiWS of the !itate of 
Washington. 
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SECTION VI· AMENDMENTS AND ENDORSEMENTS 
SPECIAL ENDORSEMENT. UNITED STATES GOVERNM'ENT EMPLOYEES 

A. UndN tlw Pwperly Damagtl C()v~)rage of Sf.~ctiDn I. WEl prov.jd(~ c()v~)rag(~ to Unit(~d States G()V~lL'llm~mt f:llnploY00S. 
civ;1 ilil1 or militury. Ll::ling: 

1. Mot.or vobieJot: !)wnod or IOcll:lOd by the Unittld Statos Co\rornmt"nt or ally of its AgenGi('')!" or 

2. Rant.ed mot.or vehicles wmd for Unit.ed Stat.es Government busim~ss. whon slIch USH is wit.h thu pBrmissiDn of t.hu 
Onitf:ld Statos Government. Subjoct tn tho limit'> d0$cribed in pllragrtlph B. uolow. wo will pay SilinS you aro 
J~lgally ol.>ligat.t:ld t.o pay for damagtl tu these vohicles. 

B. The f(111owing limits apply to this cnvorugo: 
1. A $100 doductible appliflS to ouch t)(;r:llrren(';(1. 

2. For vehicles describQO in A.l above, our liability shall not exceed thf.l If~ssr:ir of the following: 
(a) The actual cash value of the properly at the lime of tho occurrence; or 
(IJ) The (;O~t to rtJpair ur !'1:lpJace the proporty. or. ariy of its pacts with othor. of liktl kind and quulity; or 
(e) Two months basic Plly of tht) ln$lJZ'8d; or 
(d) The I irnit of PropflIty Damage liability cc.werago stated in the declaration;:;. 

:i. [0'01' vehiclf.ls described in A.2 above, Otlr Ilabi lity shull not oxcuod tht' le~ser of t.he following: 
(41) The actual cuslJ 'Value of the pl1)peL1.y at the timo of the OCG~ll'l:EmCe; or 
(b) ThfJ cost to repair or rophH:e the prOpl~rty. or any nf its parts with other of likG ki,nd !lI1d quality; or 
(e) Tht) limit of Proporty DElmage liubility covtwage stat.od in th~l declarations. 

This insllranco is excess ovor othOI valid and collc(:tiblo j.nSlll'llnc~. 

oc ~Q't~ 
}. C. Sh~wart 
Stlcwtury 

O.M. Nicely 
Prtlsi dvnt 
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LEXISNEXIS SUMMARY: 
... A standard liability insurance policy provides that the insurer will pay up to coverage limits all sums that the insured 

becomes legally obligated to pay as damages for injuries to a third party caused by an "accident" or "occurrence." ... 
The tripartite relationship between insurer, insured, and insurance defense counsel is unique. ... The problems posed by 
the dual client doctrine rest on the premise that insurance defense counsel cannot loyally represent the insured in any 
situation posing an actual or potential conflict of interest with the insurer .... When the usually harmonious tripartite 
relationship is disrupted by the appearance of a conflict of interest between insurer and insured, defense counsel are left 
to walk an ethical tightrope ... . The tripartite relationship between insurer, insured, and defense counsel makes potential 
conflicts of interest inevitable. ... The insurer must therefore specifically reference the policy defenses which may 
ultimately be asserted, and inform the insured of the potential conflict of interest its reservation creates .... When 
appointed counsel learns of information suggesting a possible coverage defense during the course of an insured's 
representation, an obvious conflict of interest arises .... The tripartite relationship between insurer, insured, and 
insurance defense counsel creates problems that "would tax Socrates, and no decision or authority .. . furnishes a 
completely satisfactory answer." ... 

TEXT: 
[*2651 

I. INTRODUCTION 

A standard liability insurance policy provides that the insurer will pay up to coverage limits all sums that the 
insured becomes legally obligated to pay as damages for injuries to a third party caused by an 1*2661 "accident" or 
"occurrence." Policy exclusions expressly limit the insurer's promised coverage. nl A standard liability insurance policy 
further obligates the insurer to provide its insured with a defense. Most policies promise that the insurer will defend 
"any suit against an insured alleging damage within the scope ofthe policy even ifsuch suit is groundless, false, or 
fraudulent." n2 Generally, a policy also reserves to the insurer the right to settle, and reserves broad control over the 
litigation to the company. n3 For these reasons, liability insurance is, essentially, "litigation insurance." n4 
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To protect its insured's rights and interests when suit is filed, the insurer hires defense counsel from a panel of 
tinns with which the company regularly deals. n5 The result is the creation of a tripartite relationship between the 
insurer, the insured, and appointed defense counsel. "The three parties may be viewed as a loose partnership, coalition 
or alliance directed toward a common goal, sharing a common purpose" during the pendency of the litigation. n6 

1*267\ 

So long as an insurer's interests are harmonious and aligned with those of its insured, there is no inconsistency 
between the company's duty to defend and its right to control the litigation. But what of the situation where an insurer 
defends under a reservation of rights? What if a defense attorney's activities generate infonnation supporting a possible 
coverage defense? What are the parties' respective obligations when plaintiffs' claimed damages exceed coverage? This 
Article examines conflicts of interest arising out ofthe unique tripartite relationship characterizing insurance defense. 
n7 That examination necessarily includes a review of the sources of conflicts, and a look at judicial and legislative 
actions and reactions. The avoidance and mitigation of potential conflicts of interest are also discussed. 

II. AN OVERVIEW OF THE PROBLEM 

Conflicts of interest flow not from an insurer's duty to indemnify but, rather, from its duty to defend. nS Insurers 
owe their insureds a defense if the allegations of the subject lawsuit are even potentially within the scope of the policy. 
n9 Generally, whether a defense is owed may be detennined by reviewing the petition or complaint. nlO An in 1*268\ 
surer must defend a claim against its insured "when any theory of the complaint gives rise to the possibility that the 
insurer would be liable for its costs." nIl The petition or complaint must be liberally interpreted for purposes of 
detennining whether coverage is excluded. n12 If just one of several pleaded theories potentially triggers coverage, the 
insurer is obligated to defend the entire suit, even if other bases for recovery are specifically excluded under the policy. 
nl3 

The duty to defend is broad, and in some jurisdictions its detennination may require more than a simple review of 
pleadings: 

[The insurer] must look beyond the effect of the pleadings and consider any facts brought to its attention or any facts 
which it could reasonably discover when detennining whether it has a duty to defend ... The possibility of coverage may 
be remote, but if it exists the company owes the insured a defense. The possibility of coverage must be detennined by a 
good faith analysis of all infonnation known to the insured or all infonnation reasonably ascertainable by inquiry and 
investigation. n14 

1*269\ Any doubts about coverage must be resolved in the insured's favor. n15 An insurer that breaches its duty to 
defend is bound by a settlement or judgment rendered against its insured. nl6 

Because of its financial interest in the effective resolution of a claim, the insurer has a contractual right to control 
its insured's defense. n 17 The right to control the defense of litigation is part of the insurer's business, and it is certainly 
one of the services an insured bargains for when purchasing liability insurance. nlS Policy provisions giving an insurer 
the right to control the defense of litigation amount to an insured's advance consent to the insurer's employment of its 
chosen defense attorney. n 19 By retaining the ability to select counsel of their choice, insurers are better able to 
economically and effectively defend claims, 020 participate in strategic decisions, and seize settlement opportunities. 
n21 1*270\ 

The tripartite relationship between insurer, insured, and insurance defense counsel is unique. 022 In no other area 
of the law are parties routinely represented by counsel selected and paid by a third party whose interests may differ from 
those of the individual or entity the attorney was hired to defend. n23 The potential for conflict is inherent in the 
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tripartite relationship. The source of most conflicts of interest, both actual and perceived, is the "dual client doctrine." 
The dual client doctrine reflects a widespread recognition that insurance defense counsel are deemed to have two clients 
in any given case: the insurer and the insured. 024 

The problems posed by the dual client doctrine rest on the premise that insurance defense counsel cannot loyally 
represent the insured in any situation posing an actual or potential conflict of interest with the insurer. 025 Insurance 
defense counsel are generally specialists doing a substantial volume of business with several carriers. 026 The close 
economic and personal relationships that develop between defense attorneys and insurers arguably can lead to a reduced 
emphasis on insureds' interests in particular cases. 027 This problem is exacerbated by the fact that while a defense 
attorney generally has an on-going [*271[ relationship with an insurer - fueled by a desire for future business - the 
attorney's relationship with the insured is usually limited to the defense of a single case. 

The dual client doctrine spawns numerous costly and time-consuming distractions for insurers, insureds, and 
attorneys. 028 As explained by the Vice Chairman and Loss Prevention Counsel of the Attorneys' Liability Assurance 
Society, Inc. ("ALAS"), one of the largest and most sophisticated legal malpractice insurers: 

These distractions include: 1) Insureds not being candid with defense counsel; 2) Defense counsel must at all times be 
alert to potential conflicts between insured and insurer; 3) Significant conflicts must be disclosed to and discussed with 
the insured and the insurer; 4) I f a conflict develops, defense counsel must obtain consent of both "clients" in order to 
proceed; 5) An analysis must be made as to whether a given conflict of interest is so serious as to be nonconsentable; 6) 
If the conflict is nonconsentable, defense counsel must resign; 7) If the insured is entitled to separate counsel in place 
of, or in addition to, the original appointed defense counsel, who is responsible for that expense?; 8) In any event, if 
separate or independent counsel represents the insured, who controls the defense?; 9) In view of the "joint confidences" 
or "co-client" doctrine (i.e., there is no attorney-client privilege or obligation of confidentiality between and among two 
or more clients - the insured and the insurer - and their common lawyer, defense counsel), is defense counsel obligated 
or permitted to disclose to one of the clients information that is unfavorable to the other?; and 10) Defense counsel is, at 
all times, concerned about potential malpractice liability. n29 

When the usually harmonious tripartite relationship is disrupted by the appearance of a conflict of interest between 
insurer and insured, defense counsel are left to walk an ethical tightrope. A defense attorney's misstep can result in 
malpractice liability, discipline for a breach of ethics rules, a loss of coverage defenses for the insurer, or some 
unpleasant combination of the three. n30 '*272[ 

III. CONFLICTS OF INTEREST 

The tripartite relationship between insurer, insured, and defense counsel makes potential conflicts of interest 
inevitable. Insureds are threatened by conflicts because of the effect on their defense. Conflicts of interest may strip 
insurers of coverage defenses and expose them to the threat of extracontractual damages. From defense counsel's 
perspective, with potential conflicts of interest come potential malpractice claims. The fundamental malpractice danger 
posed by conflicts of interest is that the insured (the client) will allege that defense counsel protected the insurer's 
interest at the insured's expense, and to the insured's ultimate detriment. What follows is an examination of the most 
common potential conflicts of interest attributable to the tripartite relationship. 

A. Reservation of Rights 

An insurer often undertakes its insured's defense with coverage questions unanswered, or with coverage issues 
unresolved. Under such circumstances, the possibility exists that the insured will contend that by assuming the defense, 
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the insurer is estopped to deny coverage, or has waived its right to contest coverage. n31 To foreclose estoppel or 
waiver arguments, insurers routinely send reservation of rights letters via certified mail. A reservation of rights letter is 
an insurer's uni lateral declaration that it reserves the right to deny coverage, despite its initial decision to defend. One 
purpose of a reservation of rights letter is to enable the insured to make intelligent decisions relative to protecting the 
insured's own interests in the face of possible coverage denials and conflicts of interest. The insurer must therefore 
specifically reference the policy defenses which may ultimately be asserted, and inform the insured of the potential 
conflict of interest its reservation creates. n32 Reservation of rights letters which are not specific are usually ineffective. 
A reservation of rights letter does not evidence an insured's consent to the insurer's conditional representation. n33 

An insurer's reservation of rights presents a classic conflict of interest. There always exists the possibility that a 
liability insurer which reserves its rights has a diminished interest in its insured's de 1*2731 fense, since it might later 
prevail on the coverage issue. n34 Defense counsel can often steer a case toward a coverage result favorable to the 
insurer. For example, a defense attorney may elicit deposition testimony supporting a coverage defense. If these 
arguments are credited, a contlict can be avoided only if (I) appointed defense counsel withdraws, or (2) the insured is 
allowed to select his own independent counsel at the insurer's expense. It is the latter solution that has caused 
innumerable problems for the insurance industry. 

In 1984, a California appellate court stunned the industry when it suggested that an insurer's reservation of rights 
always poses a conflict of interest, potentially requiring the insured's engagement of independent counsel at the insurer's 
expense. In San Diego Navy Federal Credit Union v. Cumis Insurance Society, Inc., n35 the plaintiff sued several of the 
defendant's insureds on a variety of contract and tort theories, seeking $ 750,000 in compensatory damages and $ 
6,500,000 in punitives. n36 The insurer's associate counsel, Willis McAllister, hired the firm of Goebel & Monaghan to 
represent Cum is' insureds, simultaneously telling the firm that the carrier was reserving its right to later deny coverage, 
and that its policies did not cover punitive damages. McAllister never asked Goebel & Monaghan for a coverage 
opinion, and the firm offered no coverage advice to Cumis or its insureds. McAllister wrote each of Cumis' insureds, 
reserving the company's right to disclaim coverage and denying any coverage for punitive damages. n37 

The Credit Union hired the firm of Saxon, Alt & Brewer ("Saxon") as co-counsel to protect the defendants' 
interests. Saxon presented Cumis with two invoices for fees and costs, which McAllister was persuaded to pay. n38 

McAllister declined to pay further Saxon invoices, having conferred with his home office and with Goebel & 
Monaghan, all concluding that there was no conflict of interest. n39 At a later settlement conference, the plaintiff 
offered to settle within policy limits. Cumis authorized Goebel & Monaghan to make a settlement offer at ,*2741 the 
conference, but below the plaintiffs demand. Goebel & Monaghan did not communicate with the Credit Union before 
or during the settlement conference, instead informing the Credit Union about the conference afterward. n40 The trial 
court concluded that Cumis was obligated to pay the Credit Union's past and future expenses related to Saxon's 
engagement. 

On appeal, Cumis argued that it could not be required to pay for its insured's independent counsel. The Cumis 
appellate court affirmed the trial court, stating: 

We conclude .,. lawyers hired by [an] insurer [have) an obligation to explain to the insured and the insurer the full 
implications of joint representation in situations where the insurer has reserved its rights to deny coverage. If the insured 
does not give an informed consent to continued representation, counsel must cease to represent both. Moreover, in the 
absence of such consent, where there are divergent interests of the insured and the insurer brought about by the insurer's 
reservation of rights based on possible noncoverage under the insurance policy, the insurer must pay the reasonable cost 
for hiring independent counsel by the insured. The insurer may not compel the insured to surrender control of the 
litigation ... n41 

Although both the insurer and insured shared a common interest in winning the third-party action, their remaining 
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interests were so divergent "as to create an actual, ethical conflict of interest" warranting independent counsel. n42 

The court in Curnis reasoned that the insurer's desire to establish in the third-party suit that the insured's liability 
rested on intentional conduct (thus being excluded from coverage) and the insured's desire to base liability on its 
negligent conduct (thereby triggering coverage) represented opposing poles of interest. n43 While recognizing that 
coverage issues would not be actually litigated in the third-party action, the court believed that this would not spare 
appointed insurance defense counsel from the force of these opposing interests, given the dual representation. n44 The 
appellate court accepted the trial court's reasoning that the carrier was required to pay for independent counsel because 
defense counsel would be tempted to develop the facts to help his real client, the insurer, as opposed to the insured, for 
whom he would likely never work again. n45 Given the close-knit nature of insurance defense practice, a defense 
attorney who did not first protect an insurer's interest might well lose business. n46 

Cumis led to the widespread use of so-called "Cumis counsel." Insureds who found themselves being defended 
under a reservation of ("'2751 rights in California almost always engaged independent counsel. Cumis had "extremely 
adverse economic consequences" in California and other states following California's lead, driving up litigation costs. 
n47 The Cumis economic burden was the product of several elements. First, unscrupulous attorneys were able to 
masquerade as necessary Cumis counsel by manufacturing phony conflicts of interest, thereby defrauding insurers. n48 

Second, Cumis counsel are often able to charge insurers fees well in excess of those insurers negotiate with their regular 
panel counsel. Finally, independent counsel often lack the experience and skill of the insurer's regular counsel. n49 As a 
result, pretrial matters may be handled less efficiently and the probability of a favorable outcome reduced. n50 

California narrowed the broad holding of Cum is through a series of subsequent decisions. n51 Not every 
reservation of rights creates a conflict of interest requiring the engagement of independent counsel. n52 The necessity of 
independent counsel now depends on the nature of the coverage question as it relates to the underlying case. Cumis 
counsel is not required if the issue on which coverage hinges is in ("'276] dependent of the issues in the third-party 
action. As explained by the court in Blanchard v. State Farm Fire and Casualty Co., n53 "(a] conflict of interest does not 
arise unless the outcome of the coverage issue can be controlled by counsel first retained by the insurer for the defense 
of the underlying claim." n54 

Not all courts accepted the Cum is view that appointed counsel cannot be trusted to serve the interests of those they 
are hired to defend. In Siebert Oxidermo, Inc. v. Shields, n55 an Indiana court flatly rejected an insured's argument that 
its appointed counsel had an economic interest in failure, thus supporting the insurer's coverage defense. 

We consider the argument impertinent, ifnot scandalous. Without considering the respected reputation of the attorney 
involved, we point out that on a daily basis defense attorneys employed by insurance carriers ... are called upon to deal 
with matters in litigation where the interests of the policyholder and the carrier do not fully coincide. Under such 
circumstances the attorney's duty is, of course, to the insured whom he has been employed to represent. In response the 
defense bar has exhibited no inability to fully comply with both the letter and spirit of ... the Code of Professional 
Responsibility. If it were otherwise, we suspect the desirability of requiring carriers to supply defense counsel would 
have long since disappeared as a term of the policy. n56 

The Supreme Court of Missouri faced a slightly different conflict in In re Allstate Insurance Co. n57 Allstate 
employed full-time salaried attorneys to defend cases in which coverage was uncontested and claimed damages fell 
within policy limits. The informants argued that a liability insurer could not assign its own in-house attorneys to defend 
its insureds without creating conflicts of interest. n58 Noting that both in-house and appointed counsel were bound by 
ethics rules requiring withdrawal if a conflict appeared, the court in Allstate disagreed. The court reasoned that there 
was "no basis for a conclusion that employed lawyers have less regard for the Rules of Professional Conduct than 
pri vate practitioners do." n59 
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One way to resolve the contlict posed by a defense under a reservation of rights is to impose an "enhanced" duty of 
good faith on the reserving insurer. n60 This approach was first taken by the Washington (*277) Supreme Court in 
Tank v. State Farm Fire & Casualty Co. n61 The Tank court explained: 

We have stated that the duty of good faith of an insurer requires fair dealing and equal consideration for the insured's 
interests ... The same standard of fair dealing and equal consideration is unquestionably applicable to a 
reservation-of-rights defense. We find, however, that the potential conflicts of interest between insurer and insured 
inherent in this type of defense mandate an even higher standard: an insurance company must fulfill an enhanced 
obligation to its insured as part of its duty of good faith. n62 

Insurers can meet Tank's enhanced obligation of good faith by (1) thoroughly investigating the plaintiffs claim; (2) 
retaining competent defense counsel who, like the insurer, must understand that the insured is the sole client; (3) fully 
informing the insured of all coverage questions or issues and related developments, and of the progress of the lawsuit; 
and (4) refraining from any action that demonstrates a greater concern for the insurer's monetary interests than for the 
insured's financial risk. n63 Failure to satisfy this enhanced obligation may expose the insurer and defense counsel to 
liability. n64 

In L & S Roofing Supply Co. v. St. Paul Fire & Marine Insurance Co., n65 the Alabama Supreme Court followed 
the reasoning of the court in Tank. In L & S Roofing, the court concluded that the Tank standard and specified criteria 
provided an adequate means for safeguarding insureds' interests without questioning the integrity or loyalty of insurance 
defense counsel. n66 (*278) 

Ultimately, how potential conflicts of interest should be resolved when an insurer reserves its rights is a matter of 
perspective. n67 Those who trust appointed counsel to afford insureds undivided loyalty, and to vigorously defend 
them, see no conflict in a reservation of rights defense. On the other hand, those who presume insurance defense 
attorneys will inevitably be intluenced by the insurers with whom they have business relationships view the broad right 
to independent counsel once granted by Cumis as the only viable solution. 

B. Claimed Damages Exceed Coverage 

Cases in which claimed damages exceed coverage provide the potential for contlicts. The situation is especially 
serious if defense counsel believes that the jury verdict, and not just the amount stated in an ad damnum clause or prayer 
for relief, may exceed coverage. Contlicts arise when solid potential liability defenses exist, but defense counsel knows 
that the case can be settled within policy limits. One contlict, of course, stems from the insured's entitlement to defense 
counsel who will advance only the insured's interests in such a situation. n68 At the same time, the insurer has a 
powerful economic incentive to litigate aggressively in the hope of obtaining a low verdict. This situation poses genuine 
practical problems for defense counsel; after all, insurers do not hire them simply to give away money. Woe be it to 
defense counsel who are unwilling to try tough cases. 

The attorney assigned a case with a potential excess judgment must at a minimum inform both the insured and 
insurer of any settlement offer so that they may take steps necessary to protect their interests. At least one court has 
suggested that counsel do nothing more than inform both parties. The court in Hartford Accident & Indemnity Co. v. 
Foster n69 cautioned that the defense attorney should limit his role to responding to "questions pertaining to the law and 
facts of the case." n70 Defense counsel should be careful not to violate the "absolute, nondelegable responsibility not to 
urge, recommend or suggest any course of action to the carrier which violates his contlict of interest obligation." n71 

A defense attorney who fails to settle a case within policy limits despite the opportunity to do so may be personally 
liable for any ex 1*279) cess judgment. In Mutuelles Unies v. Kroll & Linstrom, n72 a defense firm was slapped with a 
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$ 2,183,381 malpractice verdict when the plaintiff in the underlying action demanded $ 1,000,000 to settle, but trial 
counsel refused to offer more than $ 900,000. n73 The malpractice victor was the liability insurer, which recovered the 

difference between the plaintiffs' lowest settlement figure and the jury verdict in the third-party action. 

C. Defense Costs Reduce Available Coverage 

Liability coverage is sometimes provided under what is known variably as a "defense within limits," "wasting," or 
"ultimate net loss" policy. These insurance policies provide that defense costs, such as attorneys' fees, are paid out of 
policy limits. In other words, defense costs erode or reduce available coverage. An insured is potentially prejudiced 
every time her appointed counsel acts, since every dollar the attorney earns in fees reduces the available coverage. In 
such cases, insureds must always be timely informed of defense expenditures and the amount of remaining coverage. 

D. Representation of Multiple Parties 

As is generally true, the representation of multiple parties presents serious potential conflicts. Two or more 
insureds may have adverse interests. This is particularly true in automobile liability cases, in which a passenger 
frequently sues both the driver and the owner. n74 It may be in the driver's best interests to be viewed as the owner's 
agent, while the owner's interest might be best served by arguing that the driver was operating the vehicle without 
permission. n75 Under such circumstances, independent counsel paid by the insurer is required. n76 The same situation 

sometimes arises in products liability actions in which multiple manufacturers or distributors may be insured by the 
same carrier. For example, the manufacturer of a piece of industrial equipment and the manufacturer of a component 
part in that machine both may have the same insurer. Because the machine manufacturer may allege that the component 
part was defective, and might thus allege its manufacturer's comparative fault, the parties' interests are necessarily 

adverse. 

An unusual situation involving multiple parties was litigated in State Farm Mutual Automobile Insurance Co. v. 
Armstrong Extin ,*2801 guisher Service, Inc. n77 The defendant and third-party plaintiff in the underlying state court 
action sued Armstrong and its employee, Michael Larson, alleging Larson's contributory fault and Armstrong's 
vicarious liability in connection with an automobile accident. Larson was one of the drivers involved in the crash. 
Armstrong's insurer hired one of its regular defense attorneys, Curt Ireland, to represent both Armstrong and Larson; 
however, State Farm defended under a reservation of rights. n78 In depositions, a conflict was discovered that required 

Ireland to cease representing both Armstrong and Larson. Ireland withdrew as Larson's counsel, but continued to 
represent Armstrong. n79 

The carrier then filed a declaratory judgment action in federal court, seeking a determination that Armstrong's 

policy afforded no coverage. 80th Armstrong and Larson were named as defendants. The attorney who prosecuted the 
declaratory judgment action for State Farm was none other than Ireland, who was still defending Armstrong. n80 While 
admitting State Farm's right to seek a declaratory judgment, n81 attorneys defending Armstrong and Larson in that 
action moved to disqualify Ireland, alleging his conflict of interest. Ireland opposed the motion on three grounds. First, 
both defendants were sent reservation of rights letters at the outset of the state court litigation. n82 Second, the 
defendants were fully advised of the coverage issue, and were also fully advised of their right to retain independent 
counsel. n83 Third, the coverage dispute was but a separate contractual question for judicial determination which did 
not compromise his loyalty to Armstrong. n84 

The court in Armstrong Extinguisher made short work of Ireland's arguments. 

State Farm has not given equal consideration to Larson's and Armstrong's interests in this case. Mr. Ireland as counsel 
for Armstrong, and at one time Larson, owes a duty of loyalty to his clients and cannot under the South Dakota Rules of 
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Professional Conduct represent parties with conflicting interests without the consent of all parties after full disclosure of 
the facts ... At the very least, Mr. Ireland's representation of the insurance company in the declaratory judgment action 
and Armstrong in the underlying litigation creates an appearance of impropriety. n85 

Ireland's decision to simultaneously represent Armstrong and actively work against it created a classic conflict of 
interest. The court re ,*2811 moved Ireland from the declaratory judgment action and required State Farm to obtain 
new counsel. n86 

E. Counsel's Defense Activities Generate Information Suggesting a Possible Coverage Defense 

Even with informed consent, dual representation creates disclosure and communication problems for insurance 
defense counsel. n87 Confidential communications pose the thorniest problems for defense attorneys. n88 When 
appointed counsel learns of information suggesting a possible coverage defense during the course of an insured's 
representation, an obvious conflict of interest arises. It does not matter whether defense counsel generates the 
information through independent activities or efforts, or whether the insured shares the information in confidence; in 
both scenarios defense counsel are generally barred from disclosing the information to the insurer. 

In Parsons v. Continental National American Group, n89 the insurer, CNA, appointed counsel to defend its 
insureds, the Smitheys, in connection with their son's alleged assault on three neighbors. The defense attorney's 
activities led him to believe that the boy's attack of the neighbors was an intentional act and he so informed CNA. The 
CNA claims representative then sent the Smitheys a reservation of rights letter, stating that the act involved might have 
been intentional and that their policy specifically excluded liability for bodily injury caused by an intentional act. n90 

The case ultimately went to trial and the plaintiffs obtained a $ 50,000 directed verdict against the insured's son, which 
was in excess of the $ 25,000 policy limits. Judgment was then entered in the verdict amount. n91 

The plaintiffs garnished CNA, which responded by offering to settle for its $ 25,000 policy limits. The plaintiffs 
declined CNA's offer. CNA successfully defended the garnishment action by asserting its intentional acts exclusion. 
The same attorney that defended the Smitheys at trial represented CNA in the garnishment action. n92 

The plaintiffs contended that CNA was estopped to deny coverage and waived the intentional acts exclusion 
because the company exploited the fiduciary relationship between defense counsel and the ,*2821 Smithey's son. n93 

The court agreed. First noting that the defense attorney obtained privileged and confidential information about the boy 
by virtue of the attorney-client relationship, n94 the court held: 

When an attorney ... uses the confidential relationship between an attorney and a client to gather information so as to 
deny the insured coverage under the policy in the garnishment proceeding we hold that such conduct constitutes a 
waiver of any policy defense, and is so contrary to public policy that the insurance company is estopped as a matter of 
law from disclaiming liability under an exclusionary clause in the policy. n95 

CNA was ultimately held liable for the full amount of the excess judgment. n96 

Parsons illustrates attorneys' need to ascertain how to handle confidential information material to both clients, but 
known only to one. Attorneys who fail to understand their fiduciary obligations unnecessarily expose themselves to 
malpractice liability. Depending on the jurisdiction, both insured and insurer are potential malpractice plaintiffs. 

F. Punitive Damages Are Claimed 

Depending on the jurisdiction and the facts of the particular case, a plaintiffwho pursues a punitive damage claim 
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may create a contlict of interest. Liability insurers which are not obligated to indemnify their insureds for punitive 
damage awards n97 may be thought to have no in 1*2831 terest in defending against such claims. n98 Insureds, on the 
other hand, have a vital interest in avoiding punitive damages. Defense counsel must inform both the insurer and the 
insured of punitive damage exposure so that they may protect their respective interests. 

G. The Insurer Attempts to Limit Discovery to Reduce Expenses 

Occasionally an insurer will attempt to restrict defense counsel's discovery activities in an effort to reduce 
litigation costs. Counsel may be instructed not to propound written discovery, or might be told to forego certain 
depositions. Such restrictions create potential contlicts of interest if they inhibit an attorney's ability to adequately 
defend a case, or interfere with the attorney's independent professional judgment. The potential for contlict is 
aggravated if potential damages exceed coverage, giving the insured a legitimate concern in the litigation result. 

Ethics rules generally prevent an attorney from representing a client (the insured) if that representation may be 
materially limited by the lawyer's responsibilities to another client (the insurer). For example, the Model Rules of 
Professional Conduct provide in Rule 5.4(c) that a lawyer shall not permit one who employs or pays another to 
represent a client to "direct or regulate the lawyer's professional judgment in rendering such legal services." n99 A 
defense attorney may have to conduct discovery regardless of an insurer's stated unwillingness to pay. An insured may 
have to be informed of imposed discovery limitations, or written consent to counsel's continued representation may be 
required, in order to avoid contlicts. 

IV. ETHICS RULES GOVERNING INSURANCE DEFENSECOUNSEL 

Although the tripartite relationship is unique to insurance defense, appointed counsel are subject to the same ethics 
rules that govern their colleagues in other practice areas. Most states have now adopted the American Bar Association's 
Model Rules of Professional Conduct. n I 00 Several of these rules are directly applicable to insurance defense practice. 
1*2841 

A. Model Rule 1.7 

Model Rule 1.7 is the primary rule pertaining to contlicts of interest. nlOI Rule 1.7 provides: 

(a) A lawyer shall not represent a client ifthe representation of that client will be directly adverse to another client, 
unless: 

(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; 
and 

(2) each client consents after consultation. 
(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer's 
responsibilities to another client or to a third person, or by the lawyer's own interests, unless: 

(I) the lawyer reasonably believes the representation will not be adversely affected; and 

(2) the client consents after consultation. When representation of multiple clients in a single matter is undertaken, 
the consultation shall include explanation of the implications of the common representation and the advantages and 
risks involved. n102 
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Rule 1.7(b) applies to situations in which an insurer limits discovery in an effort to reduce litigation costs. Section 
(b )(2) apparently requires defense counsel who anticipate future contlicts of interest to obtain their dual clients' consent 
to representation. nl03 The rule additionally contemplates dual representation only after both clients have been fully 
informed about possible benefits and disadvantages. 

Comment \0 to Rule 1.7 is also relevant to the tripartite relationship. nlO4 The comment states: 

A lawyer may be paid from a source other than the client, if the client is informed of that fact and consents and the 
arrangement does not compromise the lawyer's duty ofloyalty to the client. See Rule 1.8(f). For example, when an 
insurer and its insured have conflicting interests in a matter arising from a liability insurance agreement, and the insurer 
is required to provide special counsel for the insured, the arrangement should assure the special counsel's professional 
independence. nl05 

An insured's execution of the insurance contract may amount to consent to the insurer's payment of legal fees and 
expenses, so long as defense counsel's loyalty is not compromised. 1*2851 

B. Model Rules 1.8(f) and 5.4(c) 

Model Rules 1.8(f) and 5.4(c) directly apply to insurance defense practice. nlO6 The applicability of Rule 1.8(f) is 
made clear by comment 10 to Rule 1.7. Rule 1.8 addresses conflicts of interest and prohibited transactions. Paragraph 
(f) provides: 

A lawyer shall not accept compensation for representing a client from one other than the client unless: 

(I) the client consents after consultation; 
(2) there is no interference with the lawyer's independence of professional judgment or with the lawyer-client 
relationship; and 

(3) Information relating to representation of a client is protected as required by rule 1.6. nl07 

Compliance with Rule 1.8(f)(2) may require defense counsel to disagree with the insurer in the control of the litigation. 
For example, a defense attorney may have to disregard the insurer's instructions with respect to strategic decisions. nl08 

Rule 5.4 addresses a lawyer's professional independence. Paragraph (c) states: "A lawyer shall not permit a person 
who recommerids, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's 
professional judgment in rendering such legal services. II nlO9 As noted previously, Rule 5.4(c) comes into play ifan 
insurer attempts to restrict defense counsel's activities in an attempt to hold down defense costs. 

C. Fraud and Confidentiality: Model Rules 1.2, 1.16, and 1.6 

Insurance fraud is a disturbingly common problem. It is not unheard offor insureds to set fire to buildings they 
own, report nonexistent losses, or conspire with named plaintiffs. Model Rule 1.2(d) clearly forbids defense counsel 
from assisting or supporting an insured who is attempting to defraud an insurer. According to Model Rule 1.2(d), "[a] 
lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent 

" niiO 
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Another of the Model Rules related to fraud is 1.\6(a)( I). Model Rule 1.\6(a)(l) requires defense counsel's 
resignation from an insured's representation in the face of fraud. The rule provides that an attorney "shall not represent a 
client or, where representation has 1*2861 commenced, shall withdraw" if representation "will result in violation ofthe 
rules of professional conduct or other law .... " n111 

Model Rule 1.6 addresses a defense counsel's obligation to maintain confidentiality. In the case of an insured's 
fraud and defense counsel's mandatory rejection of or withdrawal from representation in accordance with Rule 1.2, the 
text of Rule 1.6 further requires that counsel not reveal the fraud to the insurer. n112 The "lip-sealing nature" n1 \3 of 
Rule 1.6's text aside, comment 16 of the Rule provides: 

After withdrawal the lawyer is required to refrain from making disclosure of the client's confidences, except as 
otherwise provided in Rule 1.6. Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving 
notice of the tact of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, document, affirmation or 
the like. n114 

Apparently, then, Rule 1.6 authorizes indirect or discreet disclosure of an insured's fraud by way of a "noisy 
withdrawal." nl 15 Some scholars have described such a withdrawal as waving "the red flag." n116 

V. A TfEMPTED SOLUTIONS TO THE DUAL CLIENTDILEMMA 

The dual client doctrine (and thus the tripartite relationship) has long been a concern oflawyers and insurers alike. 
In 1969, the National Conference of Lawyers and Liability Insurers adopted Guiding Principles for liability insurers. 
n117 The American Bar Association House of Delegates formally approved the Guiding Principles in 1972. n118 The 
Guiding Principles read as follows: 

I. General Statement 

Under a JXllicy providing liability insurance, the company has a direct financial interest in any claim present 
against its insured which the company may be obligated to defend or pay, and in any suit on such claim, whether or not 
the company is named as a party. The company has the right to have counsel of its own choice to defend this interest. 
So long as no contlict of interests exists, that counsel also represents the insured. If and when representation of the 
company by its attorney contlicts with the interest of the insured, 1*2871 the company and its attorney are under a duty 
to inform the insured of such contlict and to invite him to retain his own counsel at his own expense. 

II. Claim or Suit in Excess of Limits 

In any claim where there is a probability that the damage will exceed the limits ofthe policy and the company has 
retained counsel to defend the claim, or in any suit in which the prayer of the complaint exceeds the limit of the policy, 
or in which there is an unlimited or indefinite prayer for damages and a probability that the verdict may exceed the 
coverage limit, the company or its attorney should timely inform the insured of the danger of exposure in excess of the 
limit of the policy. The insured should be invited to retain additional counsel at his own expense to advise him with 
respect to that exposure. So long as the financial interest of the company in the outcome of the litigation continues, the 
company retains the exclusive right to control and conduct the defense of the case, in good faith, subject to the right of 
the insured or such additional attorney to participate. 

III. Settlement Negotiations in Claims or Suits With Excess Exposure 
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In any claim where there is a probability that the damage will exceed the limit of the policy and the company has 
retained counsel to defend the claim, or in any suit in which it appears probable that an amount in excess of the limit of 
the policy is involved, the company or its attorney should inform the insured or any additional attorney retained by the 
insured at his own expense of significant settlement negotiations, whether within or beyond the limits of the policy. 
Upon request, the insured, or such additional attorney, shall be entitled to be informed of all settlement negotiations. 
The company shall, upon request, make available to the insured or such additional attorney all pertinent factual 
information the company and its attorney may have for evaluation by the insured or such additional attorney. 

IV. Conflicts of Interest Generally - Duties of Attorney 

In any claim or in any suit where the attorney selected by the company to defend the claim or action becomes 
aware of facts or information which indicate to him a question of coverage in the matter being defended or any other 
conflict of interest between the company and the insured with respect to the defense of the matter, the attorney should 
promptly inform both the company and the insured, preferably in writing, of the nature and extent of the conflicting 
interest. In any such suit, the company or its attorney should invite the insured to retain his own counsel at his own 
expense to represent his separate interest. 

V. Continuation by Attorney Even Though There is a Conflict of Interests 

Where there is a question of coverage or other conflict of interest, the company and the attorney selected by the 
company to defend the claim or suit should not thereafter continue to defend the insured in the matter in question 
unless, after a full explanation for the coverage question, the insured acquiesces in the continuation of such defense. 

If the insured acquiesces in the continuation of the defense in the pending matter following a reservation of rights 
by the company or under an agreement that the rights of the company and the insured as to the coverage question are 
not waived or prejudiced, the company retains the exclusive right to control and conduct the defense of the case in good 
faith, subject to the right of the insured or the additional attorney acting at the expense of the insured to participate. 

If the insured refuses to permit the insurance company and the attorney selected by the company to defend the 
claim or suit to continue the defense of the pending matter while reserving the rights of the company and of the insured 
as to the coverage question, or if the full protection of the separate interests of the insured and the company requires 
inconsistent contentions which ,*2881 cannot be presented in a common defense of the pending matter, the insurance 
company or the insured should seek other procedures to resolve the coverage question. 

If facts or information indicating to the attorney a lack of coverage for the insured should first come to the 
attention of the attorney after the trial for the lawsuit has begun, the attorney should at the earliest opportunity inform 
and advise the insured and the company of the possible conflicting interests ofthe insured and the company. The 
attorney should further seek to provide both the insured and the company with time and the opportunity to consider the 
possible conflict of interests and to take appropriate steps to protect their individual interests. 

VI. Duty of Attorney Not to Disclose Certain Facts and Information 

Where the attorney selected by the company to defend a claim or suit becomes aware of facts or information, 
imparted to him by the insured under circumstances indicating the insured's belief that such disclosure would not be 
revealed to the insurance company but would be treated as a confidential communication to the attorney, which indicate 
to the attorney a lack of coverage, then as to such matters, disclosures made directly to the attorney, should not be 
revealed to the company by the attorney nor should the attorney discuss with the insured the legal significance of the 
disclosure or the nature of the coverage question. 

VII. Counterclaims 

In any suit where the company or the attorney selected by the company to defend the suit becomes aware that the 
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insured may have a claim for damages against another party to the lawsuit, which is likely to be prejudiced or barred 
unless it is asserted as a counterclaim in the pending action, the insured should be advised that the pending suit may 
affect or impair such claim, that the insurance policy does not provide coverage for any legal services or advice as to 
such claim, and that the insured may wish to consult an attorney of his choice with respect to it. 

VIII. Suit Involving More Than One Insured in The Same Company 

If the same company insures two or more parties to a lawsuit, whose interests are diverse, the complete factual 
investigation made by the company should be made available to each insured or his attorney with the exception that any 
statement given by one insured or his employees shall not voluntarily be given to any other party to the litigation whose 
interest may be adverse to such insured or to any attorney representing such other party. 

The company should employ separate attorneys not associated with one another to defend each insured against 
whom any suit is brought, if the interest of one such insured is diverse from or in conflict with that of any other insured; 
and all insured should be infonned by the company of the fact that it insures the liability of the others and the method 
being employed to handle the litigation. 

IX. Withdrawal 

In any case where the company or the attorney selected by the company to defend the suit decides to withdraw 
from the defense ofthe action brought against the insured, the insured should be fully advised of such decision and the 
reasons therefor; and every reasonable effort should be made to avoid prejudice to or impainnent of the rights of the 
insured. 

X. Uninsured Motorist Coverage 

The company should employ separate attorneys not associated with one another to defend the company against a 
claim by the insured under the Uninsured Motorist Coverage, and to defend the insured in any suit brought against the 
insured arising out of the same accident.lfthe controversy regarding the Uninsured Motorist Coverage has been 
disposed of before a law ,*2891 suit has been commenced against the insured, the same attorney who defended the 
company for the first instance could represent the insured in the later lawsuit. 

Any statement made by the insured to the company with respect to the defense of any claim made against him 
arising out ofthe same accident should not be used against the insured in order to defeat the insured's claim under the 
Uninsured Motorist Coverage. "119 

The ABA rescinded the Guiding Principles in August 1980, under pressure from the Antitrust Division of the Justice 
Department. n 120 

The Guiding Principles are now widely disregarded, having been contradicted by subsequent case law, ethics 
opinions, and the widespread adoption of the Model Rules of Professional Conduct. "121 San Diego Navy Federal 
Credit Union v. Cumis Insurance Society, nl22 in which the California Court of Appeal held that the insured was 
entitled to separate counsel at the insurer's expense, eviscerated Principles I, II, III, IV and V. The Guiding Principles 
were otherwise flawed. For example, Principle VI provided that "when the attorney ... becomes aware offacts or 
infonnation ... which indicate to the attorney a lack of coverage ... the attorney [should not] discuss with the insured the 
legal significance of the disclosure or the nature of the coverage question." "123 No responsible ethics authority would 
suggest that insurance defense counsel should not discuss with the insured material coverage issues. "124 Today, 
Principle VI would certainly run afoul of the Model Rules of Professional Conduct. Rule 1.4(b) requires a lawyer to 
"explain a matter ofthe extent reasonably necessary to pennit the client to make infonned decisions regarding the 
representation." "125 In summary, the Guiding Principles are outdated and do not offer reliable guidance. 

California, again at the forefront of insurance litigation, has attempted to legislate a solution to some of the 
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problems arising out of the tripartite relationship. nl26 Section 2860 of the California Civil Code provides: 

(a) If the provisions of a policy of insurance impose a duty to defend upon an insurer and a conflict of interest 
arises which creates a duty on the part of the insurer to provide independent counsel to the insured, the insurer shall 
provide independent counsel to the insured unless, at the time the insured is informed that a possible conflict may arise 
or does exist, the insured expressly waives, in writing, the right to independent counsel. An insurance contract may 
contain a provision which sets forth the method of selecting that counsel consistent with this section. (*2901 

(b) For purposes of this section, a conflict of interest does not exist as to allegations or facts in the litigation for 
which the insurer denies coverage; however, when an insurer reserves its rights on a given issue and the outcome of that 
coverage issue can be controlled by counsel first retained by the insurer for the defense ofthe claim, a conflict of 
interest may exist. No conflict of interest shall be deemed to exist as to allegations of punitive damages or be deemed to 
exist solely because an insured is sued for an amount in excess of the insurance policy limits. 

(c) When the insured has selected independent counsel to represent him or her, the insurer may exercise its right to 
require that the counsel selected by the insured possess certain minimum qualifications which may include that the 
selected counsel have (I) at least five years of civil litigation practice which includes substantial defense experience in 
the subject at issue in the litigation, and (2) errors and omissions coverage. The insurer's obligations to pay fees to the 
independent counsel selected by the insured is limited to the rates which are actually paid by the insurer to attorneys 
retained by it in the ordinary course of business in the defense of simi lar actions in the community where the claim 
arose or is being defended. This subdivision does not invalidate other different or additional policy provisions 
pertaining to attorney's fees or providing for methods of settlement of disputes concerning those fees. Any dispute 
concerning attorney's fees not resolved by these methods shall be resolved by final and binding arbitration by a single 
neutral arbitrator selected by the parties to the dispute. 

(d) When independent counsel has been selected by the insured, it shall be the duty of that counsel and the insured 
to disclose to the insurer all information concerning the action except privileged materials relevant to coverage disputes, 
and timely to inform and consult with the insurer on all matters relating to the action. Any claim of privilege asserted is 
subject to in camera review in the appropriate law and motion department of the superior court. Any information 
disclosed by the insured or by independent counsel is not a waiver of the privilege as to any other party. 

(e) The insured may waive its right to select independent counsel by signing the following statement: "I have been 
advised and informed of my right to select independent counsel to represent me in this lawsuit. I have considered this 
matter fully and freely waive my right to select independent counsel at this time. I authorize my insurer to select a 
defense attorney to represent me in this lawsuit." 

(f) Where the insured selected independent counsel pursuant to the provisions of this section, both the counsel 
provided by the insurer and independent counsel selected by the insured shall be allowed to participate in all aspects of 
the litigation. Counsel shall cooperate fully in the exchange of information that is consistent with each counsel 's ethical 
and legal obligation to the insured. Nothing in this section shall relieve the insured of his or her duty to cooperate with 
the insurer under the terms ofthe insurance contract. 0127 

The California statute was central to the court's decision in Blanchard v. State Farm Fire and Casualty Co., 0128 among 
the latest cases reining in Cum is. 

Florida has also attempted to legislate a solution, albeit limited in scope. 0129 The Florida statute provides that in 
order to deny coverage, (*2911 a liability insurer must first send a reservation of rights letter within thirty days after it 
knew or should have known of a coverage defense. 0130 Then, within a limited period, the insurer must either refuse a 
defense, obtain a nonwaiver agreement, or retain independent counsel mutually agreeable to the parties. 0131 The 
parties may agree on reasonable fees to be paid independent counsel; if they are unable to agree, fees will be set by the 
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court. n132 

VI. PROPOSED RESOLUTION OF CONFLICTS 

Contlicts arising out of the tripartite relationship pose genuine problems for insurance defense practitioners. The 
last several years have seen a dramatic increase in legal malpractice suits; n133 the dual client doctrine makes insurance 
defense counsel particularly susceptible to malpractice claims. Insurers face the constant threat of bad faith litigation 
and the accompanying potential for extracontractual damages. Across the table, insureds denied loyal and competent 
representation are threatened with financial ruin. 

Various scholars and commentators have suggested reforms. While some have suggested revising the basic 
liability insurance contract, most suggestions for reshaping the insurer-insured relationship to minimize conflicts have 
been rejected as unworkable. There is no provision that can be written into an insurance policy that can alter defense 
counsel's ethical obligations or eliminate the conflicts that arise when coverage is disputed. n134 Ronald E. Mallen, a 
preeminent legal malpractice scholar, has suggested that insurers market defense counsel. 0135 Essentially, an insured 
should be given recommendations regarding several defense attorneys approved by the insurer "rather than an 
assignment as a fait accompli." 0136 The insurer's fundamental objective is demonstration to its insured that 
representation by appointed defense counsel is desirable. ALAS's Robert E. O'Malley pro ,*2921 poses a set of 
"Guiding Principles 11." 0137 The "Guiding Principles II" are advocated as a means of providing insureds with loyal and 
compe ,*2931 ,*2941 tent representation, protecting liability insurers' legitimate interests, and eliminating the expense 
and other negatives associated with the engagement of independent counsel for insureds. 0138 The "Guiding Principles 
II" count as advantages their grounding in existing ethics rules, and the fact that they neither contemplate nor require 
changes in policy language or accepted industry practice. Finally, defense expense coverage and indemnification 
coverage might be separated, and provided by different insurers. 0139 Although the creation of defense expense 
insurance might present a variety of potential problems or disadvantages, n140 it would eliminate most conflicts of 
interest and might reduce potential bad faith actions against insurers. n141 

Regardless of option, "the key to reform is a level playing field with bright lines." nl42 Whether bright lines can, in 
fact, be drawn is an open question; the eternal triangle of insurance defense is an area of constant legal flux. Realizing 
that practical advice often complements theoretical discussion, and wary of hard and fast rules or solutions, the 
following discussion represents a modest attempt to craft some broad professional guidelines. The goal, of course, is 
avoiding or mitigating contlicts of interest in practice. 

First, defense counsel must treat the insured as the client. Recognizing the insured as the attorney's sole client is 
consistent with recent judicial decisions. n143 Appointed counsel's continuing business relationship with the insurer 
must not be allowed to interfere with the ,*2951 duties of confidentiality, disclosure, honesty, and loyalty owed the 
insured. Perhaps the best practice is for defense counsel to write both the insurer and insured when first engaged to 
explain or delineate ethical duties under state law, including the nature or circumstances of expected communications, 
the insured's right to select independent counsel at its expense, and the conduct of settlement negotiations. The insured 
should also be informed of the insurer's right to control the defense. If the insurer does not do so in its initial letter to its 
insured, defense counsel may also need to inform the insured about coverage limits, whether the coverage limits are 
declining, and the insured's duty to cooperate. Most insurers expect an acknowledgment letter following a defense 
assignment, and they are also sensitive to coverage issues and conflicts of interest. Carriers involve separate coverage 
counsel as warranted. Including in an insurer's acknowledgment letter the sort of information outlined above, and 
similarly communicating with the insured, should pose little business difficulty for defense counsel. 

At the same time, treating the insured as the client does not relieve a defense attorney of certain obligations to the 
insurer. Basically, defense counsel must strive to fulfill all of the insurer's claims-handling requirements. nl44 Counsel 
must satisfY all reporting requirements, timely inform the insurer of case developments, consult with claims 
representatives regarding matters such as defense expenditures and the engagement of expert witnesses, and involve the 
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insurer in all settlement matters. Defense counsel's reports should detail the case's procedural status, highlight important 
factual developments, outline defense strategy, analyze liability and damage potential, and indicate settlement 
possibilities. n145 

Second, defense counsel must ascertain how to deal with confidential infonnation under applicable state law. As a 
general rule, a defense attorney should never share with the insurer confidential infonnation communicated by the 
insured. I f defense counsel learns of infonnation suggesting coverage defenses, such infonnation must be kept 
confidential. Under no circumstances should appointed counsel attempt to uncover or develop coverage defenses. 
Depending on the facts and the jurisdiction, counsel may have to withdraw. 

Third, defense counsel should exercise great caution if asked to represent multiple insureds. At the outset, a 
defense attorney representing two or more insureds should analyze potential conflicts, disclose potential conflicts to 
each insured, and obtain valid waivers. Counsel must closely monitor potential conflicts as the case pro [*296) gresses, 
because conflicts may develop to the point of requiring withdrawal. Any attorney attempting multiple representation 
must objectively detennine that no client's interests will be impaired. 

Finally, an insured should be consulted with respect to settlement even when the proposed settlement is entirely 
within policy limits and the policy reserves to the carrier exclusive control over settlement decisions. nl46 This advice 
is particularly applicable to cases in which the defendant is a professional. n147 For example in Rogers v. Robson, 
Masters, Ryan, Brumund and Belom, n148 the Illinois Supreme Court held that defense counsel were obligated to 
disclose to the insured the insurer's intent to settle a malpractice case without his consent, and contrary to his express 
instructions. n149 The attorneys' duty to make such disclosure stemmed from their attorney-client relationship with the 
insured, regardless of the insurer's broad contractual authority to settle without its insured's consent. n150 In Arana v. 
Koerner, nISI the Missouri Court of Appeals observed that defense counsel breached their duty of "good faith and 
fidelity" to an insured by ignoring his instructions to litigate, rather than settle, a malpractice suit. n152 

At a minimum, defense counsel must infonn insureds of their insurers' intent to settle. The insureds may then 
assert whatever common law rights they may have. 

VII. CONCLUSION 

Insurance defense counsel are presented with a variety of ethical dilemmas attributable to the unique tripartite 
relationship they share with insurers and their insureds. Appointed counsel may encounter conflicts of interest when 
they are first assigned the defense, during discovery, while shaping litigation strategy, and in settlement negotiations. 
n 153 When a conflict appears and the usually harmonious relationship between insurer and insured is disrupted, an 
"elaborate minuet" ensues. n154 As Robert E. O'Malley ofthe ALAS explains: [*297) 

This dance is nerve-racking for defense counsel and often severely prejudicial to the insured. The identification of a 
conflict, its disclosure, the ensuing discussions, and (in some cases) the resignation of the original defense counsel have 
the effect ofnotirying the insurer that facts may exist that are prejudicial to the insured. For example, there may be a 
coverage defense that the insurer would not have become aware of without defense counsel's tacit notice. When the 
conflict of interest issue arises and defense counsel resigns, the insurer is alerted to the need for further investigation. 
Often, without any additional disclosure by defense counsel, the insurer will discover the facts that are prejudicial to the 
insured. n155 

When the dance ends, defense counsel may tind themselves subject to malpractice claims by both insureds and insurers. 

n156 

The avoidance of conflicts of interest depends on early recognition. If a defense is provided under a reservation of 
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rights, counsel must detennine if the issue on which coverage hinges is within counsel's control when defending the 
underlying claim. Might a potential conflict be avoided by full disclosure and the insured's consent to representation? 
The resolution of conflicts depends on the facts of the particular case and, in many instances, on the law of the forum 
state. Certain principles transcend jurisdictional boundaries: defense counsel must serve insureds loyally and with the 
fidelity afforded all other clients; client confidences must be respected, communication obligations having been 
established in advance; the representation of multiple insureds should be carefully scrutinized; and insureds and insurers 
must be involved in settlement. 

The tripartite relationship between insurer, insured, and insurance defense counsel creates problems that "would 
tax Socrates, and no decision or authority ... furnishes a completely satisfactory answer." nl57 The best one can hope for 
is a greater understanding of this dynamic area of law. 

Legal Topics: 

For related research and practice materials, see the following legal topics: 
Criminal Law & ProcedureCounselRight to CounselGeneral Overviewlnsurance LawClaims & ContractsReservation of 
Rightslndependent CounselLegal EthicsClient RelationsConflicts of Interest 

FOOTNOTES: 

n I. Michael 1. Brady & Heather A. McKee, Ethics in Insurance Defense Context: Isn't Cumis Counsel Unnecessary?, 58 Def. Couns. J. 230, 
231 (1991). An insurer disputing coverage bears the ultimate burden of proving that the subject loss resulted from a cause fall ing within a 
policy exclusion. First Am. Nat'l Bank v. Fidelity & Deposit Co., 5 F.3d 982, 984 (6th Cir. 1993); Chemical Leaman Tank Lines, Inc. v. 
Aetna Cas. & Sur. Co., 817 F. Supp. 1136, 1143 (D.N.J. 1993); American Star Ins. Co. v. Grice, 854 P.2d 622, 625-26 (Wash. 1993). 

02. Roben H. Jerry. II, Understanding Insurance Law 561 (1987). The existence of a duty to defend initially turns upon those facts known to 
the insurer at the inception of the litigation. See Saylin v. California Ins. Guar. Ass'n, 224 Cal. Rptr. 493,497 (Ct. App. 1986). The duty to 
defend arises upon tender of the defense to the insurer. Montrose Chem. Corp. v. Superior Court, 861 P.2d 1153, 1157 (Cal. 1993). As a rule, 
an insurer's duty to defend is continuing; that is, the insurer's duty continues throughout the course of the litigation against its insured. 
Lamben v. Commonwealth Land Title Ins. Co., 811 P.2d 737, 739 (Cal. 1991); Home Say. Ass'n v. Aetna Cas. & Sur. Co., 854 P.2d 851 , 
855 (Nev. 1993). If it becomes clear in the course of the litigation that no coverage exists under any plausible set of facts, and if the insurer 
has reserved its rights, or obtained a non-waiver agreement, the insurer may withdraw its defense provided its withdrawal will not prejudice 
the insured's interests. An insurer's reservation of rights and the possible effects thereof are discussed in the text accompanying infra notes 
31 -67. An insurer may also be relieved of its duty to defend by a declaratory judgment. See New Mexico Physicians Mut. Liab. Co. v. 
LaMure, 860 P.2d 734, 737 (N.M. 1993). This Anicle does notaddress insurers' pursuit of declaratory judgment actions. 

n3. Thomas V. Murray & Diane M. Bringus, Insurance Defense Counsel - Conflicts of Interest, Fed'n Ins. & Corp. Couns. Q 283.283 
(1991). 

n4 . See International Paper Co. v. Continental Cas. Co .. 320 N.E.2d 619, 621 (NY. 1974). 



Page 18 
73 Neb. L. Rev. 265, *297 

n5. Insurance defense counsel are generally selected based on recognized experience and skill in the liability categories the insurer writes. 
See Ronald E. Mallen. A New Definition of Insurance Defense Counsel, 53 Ins. Couns. J. 108, 109 (1986). 

n6. American Mul. Liab. lns. Co. v. Superior Court, 113 Cal. Rptr. 561 , 571 (CI. App. 1974). 

n7 . In this context, and as used in this Article, a "conflict of interest between [insured and insurer] occurs whenever their common lawyer's 
representation of the one is rendered less effective by reason of his representation of the other." Spindle v. ChubblPacific Indem. Group, 152 
Cal. Rptr. 776, 780-81 (CI. App. 1979). Some courts have defined conflicts of interest more specifically. See, e.g., Cunniffv. Westfield, Inc., 
829 F. Supp. 55 (E.D.N. Y. 1993). The Cunniff court obseJVed that, under New York law, a conflict requiring independent counsel arises 
when" "the defense attorney's duty to the insured would require that he defeat liability on any ground and his duty to the insurer would 
require that he defeat liability only upon grounds which would render the insurer liable.' .. Id. at 57 (quoting Public SeJV. Mul. Ins. Co. v. 
Goldfarb, 425 N.E.2d 810, 815 n* (N.Y. 1981». 

n8 . Sharon K. Hall, Note, Confusion Over Conflicts of Interest: Is There a Bright Line for Insurance Defense Counsel?, 41 Drake L. Rev. 
731,732(1992). 

n9. Enserch Corp. v. Shand Morahan & Co., 952 F.2d 1485, 1492 (5th Cif. I 992)(applying Texas law); Tews Funeral Home, Inc. v. Ohio 
Cas. Ins. Co., 832 F.2d 1037, 1042 (7th Cir. 1987)(applying Illinois law); E.B. & A.C. Whiting Co. v. Hartford Fire Ins. Co., 838 F. Supp. 
863,866-67 (D. VI. 1993); Harleysville Mul. Ins. Co. v. Sussex County, 831 F. Supp. 1111, 1130 (D. Del. I 993)(applying New Jersey law); 
Kootenai County v. Western Cas. & Sur. Co., 750 P.2d 87, 89 (Idaho 1988); James Graham Brown Found., Inc. v. SI. Paul Fire & Marine 
Ins. Co., 814 SW.2d 273, 279 (Ky. 1991); Mutual SeJV. Cas. Ins. Co. v. Luetrner, 474 N.W.2d 365, 368 (Minn. CI. App. 1991); Biborosch 
v. Transarnerica Ins. Co., 603 A.2d 1050, 1052 (Pa. Super. Ct.), appeal denied, 615 A.2d 13 10 (Pa. 1992). 

niO. See Lime Tree Village Community Club Ass'n, Inc. v. State Fann Gen. Ins. Co., 980 F.2d 1402, 1405 (11th Cif. I 993)(looking at 
allegations in complaint to detennine duty to defend under Florida law); Selective Ins. Co. v. J.B. Mouton & Sons, Inc., 954 F.2d 1075, 1077 
(5th Cir. I 992)(comparing allegations in complaint with policy tenns to detennine duty to defend under Louisiana law); St. Paul Fire & 
Marine Ins. CO. V. Vigilant Ins. Co., 919 F.2d 235, 239 (4th Cir. I 990)(applying North Carolina law); First Nat'l Bank & Trust Co. v. SI. 
Paul Fire & Marine Ins. Co., 770 F. Supp. 513, 515 (D.N.D. 1991), atl'd, 971 F.2d 142 (8th Cif. 1992); Apcon Corp. V. Dana Trucking, lnc., 
623 N.E.2d 806, 809 (Ill. App. CI. 1993), appeal denied, 631 N.E.2d 705 (III. 1994); Continental Cas. Co. v. Gilbane Bldg. Co., 461 N.E.2d 
209,212 (Mass. 1984)(obseJVing that duty to defend is decided by matching complaint with policy provisions); State Fann Fire & Cas. CO. 
V. Paget, 860 P.2d 864, 866 (Or. CI. App. 1993); Capital Bank v. Commonwealth Land Title Ins. Co., 861 SW.2d 84, 87 (Tex. CI. App. 
I 993)(looking at policy language and allegations of complaint to detennine duty to defend); Professional Office Bldgs., Inc. v. Royallndem. 
Co., 427 NW.2d 427, 430 (Wis. Ct. App. 1988); First Wyoming Bank, NA V. Continental Ins . Co., 860 P.2d 1094, 1097 (Wyo. 1993). 

nil . Illinois Mun. League Risk Mgt. Ass'n v. Seibert, 585 N.E.2d 1130, 1134 (III. App. Ct. 1992). Cf. Gerrity CO. V. CIGNA Prop. & Cas. 
Ins. Co., 860 P.2d 606,607 (Colo. Ct. App. I 993)(looking to complaint's factual allegations, and not legal claims, to detennine insurers duty 
to defend). 

n12. In re Complaint of Stone Petroleum Corp. %1 F.2d 90, 91 (5th Cir. 1992). 



Page 19 
73 Neb. L. Rev. 265, *297 

n 13. Gregory v. Tennessee Gas Pipeline Co., 948 F.2d 203, 205 (5th Cir. 1991 )(applying Louisiana law); Tews Funeral Home Inc. v. Ohio 
Cas. Ins. Co., 832 F.2d 1037, 1042 (1987); Overthrust Constructors, Inc. v. Home Ins. Co., 676 F. Supp. 1086, 1091 (D. Utah 
I 987)(applying Utah law); LaJolla Beach & Tennis Club, Inc. v. Industriallndem. Co., 23 Cal. Rptr. 2d 656, 659 (CI. App. 1993), cert. 
granted, 866 P.2d 1311 (Cal. Jan. 27, I 994)(No. S036170)(quoting Devin v. United Servs. Auto. Ass'n. 8 Cal. Rptr. 2d 263, 273 (CI. App. 
1992»; Voorhees v. Preferred MUl.lns. Co., 607 A.2d 1255, 1259 (N.J. 1992). 

n 14. Patron's Mul. Ins. Ass'n v. Harmon, 732 P.2d 741. 744 (Kan. 1987). See Aetna Cas. & Sur. Co. v. Dannenfeldt, 778 F. Supp. 484, 499 
(D. Ariz. 1991); American Motorists Ins. Co. v. Allied-Sysco Food Servs. , Inc., 24 Cal. Rptr. 2d 106, 112 (CI. App. I 993)("The existence of 
a potential for liability is determined from the facts learned by the insurer, either as pleaded in the complaint or from extrinsic sources." ); 
Spivey v. Safeco Ins. Co., 865 P.2d 182, 188 (Kan. 1993)(" An insurer must look beyond the effect of the pleadings and must consider any 
facts brought to its attention or any facts which it could reasonably discover in determining whether it has a duty to defend."); SL Indus., Inc. 
v. American Motorists Ins. Co., 607 A.2d 1266, 1272 (N.J. I 992)(stating that facts outside complaint may trigger duty to defend if known to 
insurer); Fitzpatrick v. American Honda Motor Co., 575 N.E.2d 90, 93 (N.Y. 1991). 

n15. Lime Tree Village Community Club Ass'n, Inc. v. State Farm Gen. Ins. Co., 980 F.2d 1402, 1405 (11th Cir. 1993); Harrow Prods., Inc. 
v. Liberty Mul. Ins. Co., 833 F. Supp. 1239, 1248 (W.O. Mich. 1993); Nationwide Mul. Ins. Co. v. Worthey, 861 S.W.2d 307, 310 (Ark. 
1993); Horace Mann Ins. Co. v. Barbara B., 846 P.2d 792, 796 (Cal. 1993); Biborosch v. Transamerica Ins. Co., 603 A.2d 1050, 1052 (Pa. 
Super. CI.), appeal denied, 615 A.2d 1310 (Pa. 1992); Elliott v. Donahue, 485 NW.2d 403, 407 (Wis. 1992). See also S.G. v. SI. Paul Fire & 
Marine Ins. Co., 460 N.W.2d 639, 642 (Minn. Ct. App. I 99O)(stating that when construing insurance contract, all doubts must be resolved in 
the insured's favor); American Economy Ins. Co. v. Hughes, 854 P.2d 500, 501 (Or. CI. App. I 993)(construing exclusions narrowly). 

n 16. See MIC Prop. & Cas. Ins. Corp. v. Intemationallns. Co., 990 F.2d 573, 576-77 (10th Cir. I 993)(applying Oklahoma law); Columbia 
Mul. Ins. Co. v. Fiesta Mart, Inc .• 987 F.2d 1124, 1127 (5th Cir. I 993)(applying Texas law); Manzanita Park, Inc. v. Insurance Co. ofN. 
Am., 857 F.2d 549, 553 (9th Cir. I 988)(discussing Arizona law and collateral estoppel); Hyatt Corp. v. Occidential Fire & Cas. Co., 801 
S.W.2d 382, 388-89 (Mo. CI. App. 1990); Ames v. Continental Cas. Co., 340 S.E.2d 479. 485 (N.C. Ct. App. 1986). 

n17. See Illinois Masonic Med. Ctr. v. Turegum Ins. Co., 522 N.E.2d 611. 613 (III. App. CI. 1988); Parker v. Agricultural Ins. Co., 440 
N. Y.S.2d 964, 967 (Sup. CI. 1981 )("The purpose of such right is to allow insurers to protect their financial interest in the outcome of 
litigation ...... ). See also Aberle v. Karn, 316 NW.2d 779, 782 (N.D. I 982)(insurers' right to control defense "justified by a substantial public 
interest in orderly and proper disposition" of claims). 

n 18. Montrose Chem. Corp. v. Superior Court, 861 P.2d 1153, 1157 (Cal. I 993)("The insured's desire to secure ... the insurer's .. ' defense of 
third party claims is, in all likelihood, typically as significant a motive for the purchase of insurance as is the wish to obtain indemnity for 
possible liability."); Houston Gen. Ins. Co. v. Superior Court, 166 Cal. Rptr. 904,9\0 (CI. App. I 980)(Smith, A.J .• dissenting). 

n 19. Brady & McKee, supra note I, at 231 . 



Page 20 
73 Neb. L. Rev. 265, *297 

n20. Insurers are usually best able to select competent defense counsel with whom they have negotiated favorable hourly rates. 

n21. " Insureds share their insurers' interest in reducing total claims costs. Without prudent claims administration, insurance might be 
unaffordable ... Inevitably, increased costs of insurers result in increased costs to insureds." John K. Morris. Conflicts of Interest in 
Defending Under Liability Insurance Policies: A Proposed Solution, 1981 Utah L. Rev. 457,460. 

n22. Bruce L. Gelman, Note, The Insurance Company or the Insured: Where Does Defense Counsel's Loyalty Really Lie?, 70 U. Del. 
Mercy L. Rev. 215,215 (1992). 

n23. See id. at 215. 

n24. Robert E. O'Malley, Ethics Principles for the Insurer, the Insured and Defense Counsel: The Eternal Triangle Reformed, 66 Tulane L. 
Rev. 511, 511 (1991). The existence of an attorney-ci ient relationship between an insurer and the attorney it hires to defend its insured has 
been recognized by numerous courts. See, e.g., Central Nat' I Ins. Co. v. Medical Protective Co., 107 F.R.D. 393, 394-95 (E.D. Mo. 1985); 
Mitchum v. Hudgens, 533 So. 2d 194, 198 (Ala. 1988); Chi of Alaska, Inc. v. Employers Reins. Corp., 844 P.2d 1113, 1116 (Alaska 1993); 
Bogard v. Employers Cas. Co., 210 Cal. Rptr. 578,582 (Ct. App. 1985); Pennsylvania Ins. Guar. Ass'n v. Sikes, 590 S.2d 1051, 1052 (Fla. 
Dist. Ct. App. 1991); Nandorfv. CNA Ins. Cos., 479 N.E.2d 988, 991 (Ill. App. Ct. 1985); Hartford Accident & Indem. Co. v. Foster, 528 
So. 2d 255, 268 (Miss. 1988); Lieberman v. Employers Ins., 419 A2d 417, 423-25 (N.J. 1980). But see Continental Cas. Co. v. Pullman, 
Comley, Bradley & Reeves, 929 F.2d 103, 108 (2d Cir. 1991 )("11 is clear beyond cavil that ... the attorney owes his allegiance not to the 
insurance company that retained him, but to the insured .... "); In re AH. Robins Co., 880 F.2d 694,751 (4th Cir.), cert. denied, 493 U.S. 959 
(1989)("11 is universally declared that [insurance defense] counsel represents the insured and not the insurer. H); National Union Fire Ins. Co. 
v. Stites Prof. Law Corp., I Cal. Rptr. 2d 570, 575 (Ct. App. 1991 )(insurer had no contractual right to actually cQntrol defense, so it had no 
attorney-client relationship with defense counsel); Atlanta Int'llns. Co. v Bell, 475 NW.2d 294, 297-99 (Mich. 1991 )(no attorney-client 
relationship between insurer and defense counsel). For a confused analysis of the dual client doctrine in connection with claims of privilege, 
see Catino v. Travelers Ins. Co., 136 F.RD. 534, 537 (D. Mass. 1991). 

n25. See O'Malley. supra note 24, at 514. 

n26. Morris, supra note 21, at 463. 

n27. As the Eighth Circuit Court of Appeals observed in United States Fidelity & Guaranty Co. v. Louis A Roser Co., 585 F.2d 932 (8th 
Cir. 1978): 

Even the most optimistic view of human nature requires us to realize that an attorney employed by an insurance company will slant his 
efforts, perhaps unconsciously, in the interests of his real client - the one who is paying his fee and from whom he hopes to receive future 
business - the insurance company. 

Id. at 938 n.5. See also Rose v. Royal Ins. Co, 3 Cal. Rptr. 2d 483. 487 (Ct. App. 1991 )("Where an insurer is called upon to defend its 
insured, the attorney retained by the insurer may have a compelling interest in perfecting the insurer's position, whether or not it coincides 



Page 21 
73 Neb. L. Rev. 265, *297 

with what is best for the insured."). 

In most cases this concern is unfounded. As a rule, the insurer and its insured share a common interest in minimizing or defeating a 
third-party claim. See San Diego Navy Fed. Credit Union v. Cumis Ins. Soc'y, Inc., 208 Cal. Rptr. 494, 498 (Ct. App. 1984); Allstate Ins. 
Co. v. Campbell, 639 A.2d 652, 658 (Md. 1994). 

n28. See O'Malley, supra note 24, at 515. 

n29. See id. at 515-16. 

n30. See Debra A. Winiarski, Walking the Fine Line: A Defense Counsel's Perspective, 28 Tort & Ins. L.J. 596, 597 (1993). 

n31. See Jerry, supra note 2, at 605. 

n32. See Royal Ins. Co. v. Process Design Assocs., 582 N.E.2d 1234, 1239 (III. App. Ct. 1991). See also Ideal Mut. Ins. Co. v. Myers, 789 
F.2d 1196, 1197-1201 (5th Cir. I 986)(discussing effective reservation of rights letter); Knox-Tenn Rental Co. v. Home Ins. Co. , 833 F. 
Supp. 665,667-69 (E.D. Tenn. 1992), atrd, 2 F.3d 678 (6th Cir. 1993)(holding reservation of rights was not clearly and fairly communicated 
to insured, and was therefore ineffective). 

n33. See Jerry, supra note 2, at 606. 

n34. " A reservation of rights may chill a zealous defense based on the insurer's assessment of the liability and it presents a possible conflict 
of interest because the insurer may be more concerned with developing facts showing non-coverage than facts defeating liability." Missouri 
ex reI. Rimco, Inc. v. Dowd, 858 S.w.2d 307, 308 (Mo. Ct. App. 1993). See also Rockwell In!'1 Corp. v. Superior Court, 32 Cal. Rptr. 2d 
153, 158 (Ct. App. 1994) (observing that the insured's goal of coverage flies in the face of the insurer's desire to avoid its duty to indemnifY 
under a reservation of rights). 

n35 . 208 Cal. Rptr. 494 (Ct. App. 1984). 

n36. The plaintiff alleged wrongful discharge, breach of the covenant of good faith and fair deal ing, wrongful interference with and 
inducing breach of contract, breach of contract, and intentional infliction of emotional distress. Id. at 496. 
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n37. (d. 

n38 . (d. at 497. 

n39. (d. 

n40. (d. 

n4I. (d. at 506 (citations omitted). 

n42. (d. 

n43. Id. at 498. 

n44. Id. 

n45 . (d. at 497-98. 

n46. See id. at 498. 

n47. Brady & McKee. supra note (, at 232-33. 

n48. For example, a group of California attorneys known as "The Alliance" may have defrauded insurers out of as much as $ 200,000,000 
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by exploiting bogus conflicts of interest. Id. at 233. 

n49. Id. 

n50. These problems may be resolved by holding the insured to a duty of good faith and fair dealing. As the California Court of Appeal 
observed: 

In our view, the duty of good faith imposed upon an insured includes the obligation to act reasonably in selecting as independent counsel an 
experienced attorney qualified to present a meaningful defense and willing to engage in ethical billing practices susceptible to review at a 
standard stricter than that of the marketplace. Conduct arguably acceptable in the ordinary attorney-client relationship where the latter pays 
the former from his own pocket is not necessarily appropriate in the tripartite context when independent counsel undertakes to represent the 
insured at the expense of the insurer. 

Center Found. v. Chicago Ins. Co., 278 Cal. Rptr. 13,21 (Ct. App. 1991). The Alaska Supreme Court held in Chi of Alaska v. Employers 
Reinsurance Corp., 844 P.2d 1113 (Alaska 1993), that the insurer was obligated to pay only the "reasonable cost of defense" provided by 
independent counsel. Id. at I 121. While the insured had a unilateral right to select independent counsel, it also had a duty to "select an 
attorney who is, by experience and training, reasonably thought to be competent to conduct the defense .. .. " [d. at 1125. The Chi of Alaska 
court believed that this approach balanced both parties' interests. 

n51. See, e.g., Foremost Ins. Co. v. Wilks, 253 Cal. Rptr. 596,601-603 (Ct. App. I 988)(concluding mere punitive damage claim does not 
create conflict of interest); Native Sun [nv. Group v. Ticor Title Ins. Co., 235 Cal. Rptr. 34, 39-40 (Ct. App. I 987)(resolution of underlying 
case would not control outcome of coverage dispute; thus, Cumis counsel not required); McGee v. Superior Court, 221 Cal. Rptr. 421, 424 
(Ct. App. I 985)(reservation of rights based on a collateral issue that would not be developed at trial, so independent counsel not required). 

n52. Blanchard v. State Farm Fire & Cas. Co., 2 Cal. Rptr. 2d 884, 887 (Ct. App. 1991). 

n53. Id. 

n54. Id. at 887. See also Northern Ins. Co. v. Allied Mut. Ins. Co., 955 F.2d 1353, 1359 (9th Cir. 1992)(applying California law). 

n55. 430 N.E.2d 401 (Ind. Ct. App. 1982), atl'd, 446 N.E.2d 332 (Ind. 1983). 

n56. Id. at 403. 
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n57. 722 SW.2d 947 (Mo. 1987) 

n58. See id. at 951 . 

n59. Id. at 953. 

n60. " A duty to act in good faith is pan of every insurance contract." Kansas Bankers Sur. Co. v. Lynass, 920 F.2d 546, 548 (8th Cir. 1990). 
It is widely-recognized that insurers owe their insureds a duty of good faith and fair dealing sounding in tort. See, e.g. , Lissmann v. Hanford 
Fire Ins. Co., 848 F.2d 50, 53 (4th Cir. 1988); Hamed v. General Accident Ins. Co., 842 F.2d 170, 172 (7th Cir. 1988); Broadhead v. 
Hartford Cas. Ins. Co., 773 F. Supp. 882,905 (S.D. Miss. 1991), aft'cl, 979 F.2d 209 (5th Cir. 1992); Turner [ns. Agency v. Continental Cas. 
[ns. Co., 541 So. 2d 471 , 472 (Ala. 1989); Rawlings v. Apodaca, 726 P.2d 565, 571-72 (Ariz. 1986); Globe [ndem. Co. v. Superior Court, 8 
Cal. Rptr. 2d 251,255 (Ct. App. 1992); Southern Gen. Ins. Co. v. Holt, 416 S.E.2d 274, 276 (Ga. 1992); White v. Unigard Mut. [ns. Co., 730 
P.2d 1014, 1016 (Idaho 1986); Erie [ns. Co. v. Hickman, 622 N.E.2d 515,518-19 ([nd. 1993); North [owa State Bank v. Allied Mut. Ins. 
Co., 471 NW.2d 824, 828-29 (Iowa 1991); Ganaway v. Shelter Mut. [ns. Co., 795 SW.2d 554, 556 (Mo. Ct. App. 1990); Braesch v. Union 
Ins. Co., 237 Neb. 44.48-49, 464 N.w.2d 769, 772 (1991); Motorists Mut. [ns. Co. v. Said, 590 N.E.2d 1228, 1232 (Ohio 1992); Townsend 
v. State Farm Mut. Auto. los. Co., 860 P.2d 236, 237-38 (Okla. 1993); Georgetown Realty, [nco v. Home [ns. Co., 831 P.2d 7 (Or. 1992); 
Nichols v. State Farm Mut. Auto. Ins. Co., 306 S.E.2d 616, 618-19 (S.C. 1983); Arnold v. National County Mut. Fire [ns. Co., 725 S.W.2d 
165,167 (Tex. 1987); McCullough v. Go[den Rule Ins. Co., 789 P.2d 855, 858 (Wyo. 1990). Plaintiffs may recover for an insurer's bad faith 
even when the event giving rise to a loss is not covered by the policy. See, e.g., First Tex. Say. Ass'n v. Reliance Ins. Co., 950 F.2d 1171 , 
1178-79 (5th Cir. I 992)(interpreting Texas unfair insurance practices statute); Safeco los. Co. v. Butler, 823 P.2d 499 (Wash. 1992). 

n61. 715 P.2d 1133 (Wash. 1986). 

n62. Id. at 1137. 

n63. See id. 

n64. Id. 

n65. 521 So. 2d 1298 (Ala. 1987). 

n66. See id. at 1304. 
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n67. See Jerry, supra note 2, at 607. 

n68. See Parsons v. Continental Nat'l Am. Group, 550 P.2d 94, 98 (Ariz. 1976Xdefense counsel owes insured undeviating and single 
allegiance); Purely v. Pacific Auto. Ins. Co., 203 Cal. Rptr. 524, 533 (Cl. App. I 984)(defense counsel's primary duty is to further the 
insured's best interests). 

n69. 528 So. 2d 255 (Miss. 1988). 

n70. Id. at 273. 

n71. Id. 

n72. 957 F.2d 707 (9th Cir. 1992). 

n73. See id. at 710-11. 

n74. See, e.g. , Murphy v. Urso, 430 N.E.2d 1079 (III. 1981) 

n75. See id. at 1083-84. 

n76. See Illinois Mun. League Risk Mgt. Ass'n v. Seibert, 585 N.E.2d 1130. 1136 (111 App. Ct. 1992). 

n77. 791 F. Supp. 799 (DSD. 1992). 
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n78. Id. at 800. 

n79. Id. 

n80. See id. 

n81. See id. at 80 I. 

n82. Id. at 800. 

n83. (d. 

n84. Id. 

n85. Id. at 801. 

n86. Id. at 802. 

n87. Hall, supra note 8, at 753. 

n88. See Eric M. Holmes, A Conflicts-of-Interest Roadmap for Insurance Defense Counsel: Walking an Ethical Tightrope Without a Net, 26 
WiJlamette L. Rev. 1,63-64 (1989). 

n89. 550 P.2d 94 (Ariz. 1976). 
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n90. Id. at 96. 

n91. Id. at 96-97. 

n92. Id. at 97. 

n93. Id. 

n94. Id. 

n95. Id. at 99. 

n96. Id. at 99-100. 

n97. The question of insurance coverage for punitive damages plagues courts, insurers, and insureds. Many liability insurance policies do 
not expressly exclude punitive damages from coverage. Standard policy language providing that an insurer will pay "all sums which the 
insured shall become legally obligated to pay as damages" is frequently held to be so broad as to include punitive damages. See, e.g., 
Insurance Reserve Fund v. Prince, 403 S.E.2d 643, 648 (S.C. 1991). In some states, insurance policies covering bodily injury, personal 
injury, and property damage do not cover punitive damages unless other policy language provides for the payment of punitive damages. See, 
e.g., Union L.P. Gas Sys., Inc. v. International Surplus Lines los. Co., 869 F.2d 1109, 1110-11 (8th Cir. 1989); Heartland Stores, Inc. v. 
Royal Ins. Co., 815 S.w.2d 39, 42-43 (Mo. Ct. App. 1991). There is a split amongjurisdictioos as to the insurability of punitive damages. 
Some states prohibit the insurability of punitive damages as a matter of public pol icy, fearing that the goals of punishment and deterrence 
would be undermined by insurance, or that the financial burden resulting from punitive damage awards would ultimately rest with other, 
blameless insureds. See, e.g., Allen v. Simmons, 533 A.2d 541, 543-44 (R.1. 1987). Jurisdictions which allow punitive damage insurance 
usually have a much lower threshold for awarding punitive damages, imposing only a gross negligence or similar standard. See Continental 
Cas. Co. v. Fibreboard Corp., 762 F. Supp. 1368, 1371 (N.D. Cal. 1991), afl'd, 953 F.2d 1386 (9th Cir.), vacated, 113 S. Ct. 399 (1992). For 
a thoughtful discussion of the insurability of punitive damages, including policy and theoretical bases, see Jerry, supra note 2, at 349-54. 

n98. See, e.g., Emons Indus., Inc. v. Liberty Mut. Ins. Co., 749 F. Supp. 1289, 1298 (S.DN.Y. 1990). 

n99. Model Rules of Professional Conduct Rule 5.4(c)( 1983). 
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n I 00. Currently, 37 states and the District of Columbia have adopted the Model Rules of Professional Conduct with some amendments. 
Brooke Wunnicke, The Eternal Triangle Revisited: The Insurance Defense Lawyer and Conflicts of Interest, For the Defense, Nov. 1993, at 
20, 20. This Article does not discuss the Model Code of Professional Responsibility which remains in effect in the states that have not 
adopted some version of the Model Rules. In the remaining Model Code states, "the provisions of the Disciplinary Rules and Ethical 
Considerations are not substantively different from the Model Rules" discussed in the following text. O'Malley, supra note 24, at SI6 n.27. 

nlOI. See O'Malley, supra note 24, at S18; Winiarski, supra note 30, at S97. 

n102. Model Rules of Professional Conduct, Rule 1.7 (1983). 

n I 03. Murray and Bringus, supra note 3, at 284-8S. 

nl04. See O'Malley, supra note 24, at S19. 

n lOS. Model Rules of Professional Conduct, Rule 1.7 cmt. 10(1983). 

nl06. See O'Malley, supra note 24, at S19. 

n107. Model Rules of Professional Conduct, Rule 1.8(1)(1983). 

n I 08. See Mallen, supra note 5, at 110. 

n109. Model Rules of Professional Conduct, Rule 5.4(cXI983). 

nllO. Id. Rule l2(d) 
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nili. Id. Rule 1.I6(a)(l)(emphasis added). See, e.g., Montanez v. Irizarry-Rodriguez, 641 A.2d 1079 (N.J. Super. Ct. App. Div. 1994). 

n112. See Model Rules of Professional Conduct, Rule 1.6 (1983). 

nll3. O'Malley, supra note 24, at 517. 

n 114. Model Rules of Professional Conduct, Rule 1.6 cmt. 16 (1983). 

n115 . Geoffrey C. Hazard, Jr., Rectification of Client Fraud: Death and Revival ofa Professional Norm, 33 Emory L.J. 271,307 (1984); 
O'Malley, supra note 24, at 517. 

n 116. See, e.g., Ronald D. Rotunda, The Notice of Withdrawal and the New Model Rules of Professional Conduct: Blowing the Whistle and 
Waving the Red Flag, 63 Or. L. Rev. 455, 484 (1984). 

n117. See National Conference of Lawyers and Liab. Insurers, Am. Bar Ass'n, Guiding Principles, in Fed'n Ins. Couns. Q. Summer 1970, at 
93, 93 [hereinafter Guiding Principles). 

n118. O'Malley, supra note 24, at 513. 

n 119. Guiding Principles, supra note 117, at 95-99. 

n 120. See O'Malley, supra note 24, at 513. 

n 121. See id. 
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n122. 208 Cal. Rptr. 494 (Ct. App. 1984). 

n123. Guiding Principles, supra note 117, at 97-98. 

n124. O'Malley, supra, note 24, at 514. 

n 125. Model Rules of Professional Conduct, Rule 1.4(bX 1983). 

n 126. See Cal. Civ. Code 2860 (West 1993). 

n127. Id. 

n128. 2 Cal. Rptr. 2d 884, 887 (Ct. App. 1991). 

n 129. See Fla. Stat. Ann. 627.426(2)(West 1984). 

n130. [d. aI(2)(a). 

nl31. Id at (2)(b). 

n132. [d. 

n 133. Almost 40% of law firms responding to a survey indicated that legal malpractice claims were made against them between 1990 and 
1992. For those firms with 41 or more attorneys, nearly 60% had legal malpractice claims filed against them. David A. Schaefer, Avoiding 
Malpractice Claims: Help Yourself Because Juries Won't, 60 Def Couns. 1. 584,584 (1993). Conflicts of interest may affect attorneys' 
malpractice exposure in two ways. First, conflicts may form the basis of a malpractice action. Second, even if the gravamen of the plaintiff's 
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complaint is unrelated, a conflict of interest may taint the case and complicate the defense. See Robert E. O'Malley et aI., Selected Conflicts 
of Interest Issues, Loss Prevention Program (Attomeys' Liab. Assurance Soc'y, Inc., Bermuda), June 14, 1991, at 42 (materials on file with 
the author). 

n 134. See Mallen, supra note 5, at 120. 

n 135. See id. at 122-23. 

n 136. See id. at 124 (emphasis added). 

n137. The Guiding Principles II have at their heart simplification of the dual client doctrine. They are: 

I. An environment that facilitates the detection and punishment of insurance fraud is a fundamental objective. 

2. As a general proposition, an insurance company is a client of its designated defense counsel vis-a-vis the entire world of nonclients. 

3. When a lawyer is assigned by the insurer to represent an insured, that lawyer must consult with and obtain the consent of the insured 
as specified in Model Rules 1.7(b) and 1.8(f). Such consultation with the insured shall include (i) an explanation ofthe insurer's periodic 
reporting requirements, (ii) a discussion of the extent to which the insurance policy permits the insurer to settle within policy limits without 
the consent of the insured, and (iii) defense counsel's limited responsibility as described in principles 7 and 8 below. 

4. The insured has the option to refuse consent and retain counsel of the insured's choice at the insured's expense. In that event, these 
principles as such are no longer applicable. It should, however, be recognized by the insured and defense counsel that much of the conduct 
prescribed for the insured and defense counsel in these principles is also mandated by applicable law, legal ethics codes, and the insurance 
policy's provisions. 

5. Assuming the insured agrees to be represented by the insurer's designated defense counsel, for all purposes as to that particular 
matter the insured is the only client of that lawyer. 

6. From the outset of any such matter referred to in principle 5 above, whether or not there is any conflict or potential conflict between 
insured and insurer, and regardless of whether or when any such confl ict or potential conflict is later identified, the insurance company is not 
for any purpose a client of defense counsel. 

7. In the situations referred to in principles 5 and 6 above, the defense counsel's duty as lawyer for the insured is restricted to: 

a: defending the liability claim competently; 
b. exercising independent professional judgment on behalf of the insured as required by Model Rules 1.8(f) and 5.4(c); 

c. advising the insured regarding the insured's contractual (and, if necessary, extra-contractual) rights and obligations under the policy 
(e.g., if the policy so provides, the insurer's right to settle within policy limits without the insured's consent); and 

d. within the limitations of defense counsel's general ethical obligations (see principle II, below), conducting the liability defense so as 
to place the insured in the most favorable posture with respect to any actual or potential coverage dispute, or other dispute between insured 
and insurer. 

8. Except as is otherwise implicit in principle 7 above, defense counsel shall not represent or advise or otherwise be involved with 
either the insured or the insurer with respect to any coverage dispute or any other dispute between the insured and the insurer. 

9. As the lawyer for the insured for the limited purposes described in principle 7 above. defense counsel has no fiduciary duty to the 
insurer and has no duty to the insurer based on any concept of a lawyer-client relationship, as to that particular matter. 

10. Apart from defense counsel's general ethical obligations (see principle II below), defense counsel's obligation to the insurer is 
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based solely on defense counsel's role as agent for the insured. The obligation is no greater and no less than that of the insured under the 
provisions of the insurance policy and generally applicable law. 

11. As a matter of legal ethics, defense counsel has the same obi igations to the insurer and to the plaintiff that would be owed in any 
matter to any third party who is not a client. These obligations include: 

a. not lying; 
b. not assisting a crime or fraud by the insured; 
c. resigning if the insured is engaged in a crime or fraud; 

d. not asserting a nonmeritorious claim; and 
e. taking remedial action if the insured intends to commit, or has committed, perjury. 

12. If defense counsel has resigned pursuant to Model Rule 1.I6(a)(l) because the insured is attempting to perpetrate a crime or fraud, 
defense counsel, pursuant to comments [15] and [16] under Model Rule 1.6, shall give the insurer notice of defense counsel's withdrawal, 
and following the resignation shall also "withdraw or disaffirm any opinion, document, affirmation, or the like" previously submitted by 
defense counsel to the insurer or to the court that contains a material misrepresentation, omission or similar material falsehood. 

13. Except for the indirect disclosure that is inherent in the resignation and document withdrawal scenario described in principle 12 
above, defense counsel may not inform the insurer of the insured's crime or fraud. In general, defense counsel may not inform the insurer of 
anything adverse to the insured vis-a-vis the insured's relationship with the insurer, not even the potential (but unspecified) conflict of 
interest. Under these principles, any dispute or potential dispute between the insured and the insurer does not create a conflict of interest 
problem for defense counsel because defense counsel's only cl ient is the insured. On the other hand, nothing contained in these principles 
prohibits defense counsel from disclosing to the insurer negative information about the insured that bears materially on the defense of the 
case, such as the credibility and impeachability of the insured and the degree of culpability of the insured. 

14. The nondisclosure rules contained in principle 13 above are subject to any contrary explicit provisions of the ethics code in effect in 
any given jurisdiction. 

15. The insured, having originally consented to be represented by the designated defense counsel within the framework of these 
principles, has no right at any time thereafter to demand representation by a separate or additional counsel at the expense of the insurer, 
except in the rare case where changed circumstances (not covered by these principles) later created a serious conflict of interest on the part 
of defense counsel that under general principles oflegal ethics is not waivable by the insured. 

16. In any case where defense counsel has withdrawn from the representation of the insured, or otherwise for any reason ceases to 
represent the insured, the insurer continues to have the right to designate a successor defense counsel (who shall be subject to these 
principles) to the same extent as that right existed under the policy with respect to designation of the original defense counsel. 

17. The insured may at any time and for any reason retain separate counsel at his or her own expense to advise the insured as to any 
and all aspects of the matter. In such an event, the designated defense counsel shall, in good faith, consult with the insured's special counsel 
with a view to achieving mutual agreement as to what strategy and tactics are in the best interests of the insured. 

18. Notwithstanding the presence of separate counsel for the insured as described in principal 17 above, the defense counsel and the 
insurer shall continue to control the defense to the extent contractually provided in the insurance policy. 

19. In the case of any dispute or potential dispute between insured and insurer, the insurer may be represented by its officers and 
employees in addition to counsel of its choice (other than defense counsel). In such a case, the insured and defense counsel shall provide 
information to the insurer in accordance with any contractual obligations flowing from the insurance policy and in accordance with their 
obligations under the generally applicable law. 

O'Malley, supra note 24, at 521-25. 

n 138. See id. at 520. 

n139. See Alan I. Widiss, Abrogating the Right and Duty of Liability Insurers to Defend Their Insureds: The Case for Separating the 
Obligation to Indemnity from the Defense of Insureds, 51 Ohio State L.J. 917, 939 (1990). 
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n 140. Potential disadvantages include higher total premiums, increased defense costs, complexity introduced by the involvement of an 
additional insurer, loss of the liability insurer's expertise, fostering opportunities for the insured and counsel to structure the third-party 
litigation so as to bring any judgment within the scope of the coverage, and disputes between the insured and the indemnification carrier with 
respect to litigation management or settlement. See id. at 940-42. 

n 141. Id. at 942-45. 

n 142. O'Malley, supra note 24, at 520. 

n143. See, e.g., Continental Cas. Co. v. Pullman, Comley, Bradley & Reeves, 929 F.2d 103, 108 (2d Cir. 1991); [n re A.H. Robins Co., 880 
F.2d 694, 75[ (4th Cir.), cert. denied, 493 U.S. 959 (1989); First Am. Carriers, Inc. v. Kroger Co., 787 S.w.2d 669, 671 (Ark. 1990); Atlanta 
[nt'l Ins. CO. V. Bell, 475 N.w.2d 294, 297-99 (Mich. 1991). 

n 144. See Winiarski, supra note 30, at 599. 

n145. See id. at 600. 

n 146. If an insured must ultimately pay a settlement as part of its deductible, the insured must consent to settlement. See St. Paul Fire & 
Marine Ins. CO. V. Edge Memorial Hosp., 584 So. 2d 1316(Ala. 1991). 

n 147. ' Some states have created what might be called a "professional liability' exception to the general rule granting the carrier exclusive 
control over settlement decisions." Murray & Bringus, supra note 3, at 288. 

n148. 497 N.E.2d 47 (III. 1980). 

n 149. See id. at 49. 
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n 150. Id. The Rogers holding has been roundly criticized. See, e.g., Mitchum v. Hudgens, 533 So. 2d 194, 196-97 (Ala. 1988). 

nl51. 735 S.W.2d 729 (Mo. Ct. App. 1987) 

n 152. Id. at 733. But cf. In re Allstate Ins. Co., 722 S.W.2d 947, 952 (Mo. I 987)("The insurer may accept a senlement offer even though the 
insured wants to go to trial to establish freedom from fault. "). 

n 153. Hall , supra note 8, at 762. 

n154. O'Malley, supra note 24, at 516. 

n155. Id. at 516. 

n 156. Many jurisdictions penn it liability insurers to maintain malpractice actions against defense counsel. See Glenn v. Fleming, 781 P.2d 
1107 (Kan. Ct. App. 1989); Friesens v. Larson, 438 N.w.2d 444 (Minn. Ct. App.), rev'd on other grounds, 443 N.w.2d 830 (Minn. 1989); 
Nationwide Mut. Ins. Co. v. Winslow, 382 S.E.2d 872 (N.C. Ct. App. 1989). Some states allow insurers to pursue defense counsel under an 
equitable subrogation theory in the absence of an anorney-c1ient relationship. See, e.g., Atlanta Int'I Ins. Co. v. Bell, 475 N.W.2d 294, 
297-99 (Mich. 1991). 

n 157. Hartford Accident & Indem. Co. v. Foster, 528 So. 2d 255, 273 (Miss. 1988). 
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Year Issued: 1999 

RPC(s): RPC 1.6, 1.7, FO 183, 1.8(f), 5.4(c), 1.16 

Subject: Disclosure of Client Confidential Information in Detailed Billing Statements To 
Persons Other Than the Client 

- Consent of the Client to Insurer's Review of Billing Statements by Outside Auditor 

- Ethical Compliance with "Billing Guidelines" of a Person Other Than the Client 

Issue I: 
Mayan attorney whose professional services are paid by a person other than the client, 
disclose to the person paying the bill, or to third parties such as an insurer's outside auditing 
service, information relating to the representation of the client in detailed, narrative billing 
statements which describe the professional services rendered? 

Answer 1: 
An attorney cannot disclose to an insurer, without the client's informed consent, confidential 
information protected by RPC 1.6, except for disclosures that are impliedly authorized to 
carry out the representation. The exception for disclosures that are impliedly authorized is to 
be narrowly construed, and does not allow the attorney's disclosure, without specific client 
consent, of confidential client information to a third party hired by the insurance company. 

Issue 2: 
Mayan attorney ethically comply with a requirement of a person other than the client who 
pays the attorney's billings, to seek or obtain the client's informed consent to the attorney 
disclosing information relating to the representation of the client in billing statements to be 
submitted to an outside audit service? 

Answer 2: 
No. Such a requirement would put the attorney in an ethical dilemma, precluding the 
attorney from representing the client under RPC 1.7(a)(2) and (b)(1). 

Issue 3: 
Mayan attorney whose professional services are paid by a person other than the client, 
ethically comply with detailed, narrative billing guidelines of the person paying the billing? 

Answer 3: 
An attorney whose professional services are paid by a person other than the client can 



ethically comply with "Billing Guidelines" of the person paying the billing, provided the 
billing guidelines do not: (I) require disclosure of information relating to the representation 
of the client, without the client's informed consent; (2) interfere with the attorney's 
independent professional judgment or with the attorney-client relationship; or (3) direct or 
regulate the attorney's independent professional judgment in rendering legal services to the 
client. 

BACKGROUND FACTS 
Historically, insurance defense attorneys have sent their bills to the insurance company for 
payment. These bills are quite detailed and typically include the name of the client, 
information about the nature of the legal services performed, information about specific 
research conducted by the attorney, and information which would tend to disclose strategic 
decisions made with regard to the case. In some instances, legal bills include information 
which would be embarrassing to the client. 

Many insurers have issued "Billing Guidelines" to defense counsel. Recently, some insurers 
have begun a process of retaining independent auditing firms to review bills submitted by 
their defense lawyers. Some insurers have requested that lawyers directly send their bills to 
the outside auditing service, either by hard copy or computer disk. 

One such national auditing service company that reviews the bills of Washington defense 
lawyers, enters into contracts with insurance companies on a fixed-price basis in annual 
increments, generally one year, subject to renewal. Although it maintains records of cost 
savings, its fee does not change during the annual increment and its employees are salaried 
and not paid any incentive bonus or contingency for cost savings to the customer. About one 
half of its employees are attorneys and its contract with each of its insurance company 
customers contains a "confidentiality" provision, agreeing to treat confidential information 
of the insured according to the same fiduciary standards that the law imposes on the insurer. 

The outside auditing service reviews and makes recommendations for payment or 
nonpayment of defense counsel's billings based on compliance or noncompliance with 
certain "Billing Procedures" and "Billing Guidelines" which have been adopted by the 
particular insurance company in coordination with the planned outsourcing of billing 
reviews to be performed by the audit company. 

Payment for professional services is based on "adequate descriptions" contained in the 
billing statement. "Adequate descriptions" often require the identity of all participants in, 
and the purpose of, a conference, letter, call or meeting; the specific issue involved; and 
specific information about the nature of what has been discussed, reviewed or decided 
which may require disclosure of specific tactical and strategic information about the defense 
of litigation irrespective of whether the information is otherwise privileged, embarrassing to 
the client, or may involve matters of dispute between the client and the insurer ultimately 
responsible for paying the attorney's fees . None of the activities of the auditing service 
involves the direct investigation or defense of the claim. 

"Inadequate description" of communications with the clients (insureds) and their personal 



attorneys, has been the basis for denial of payment by an auditing service where defense 
counsel , in "reservation of rights" cases (as well as in cases not involving reservation of 
rights), did not specifically explain what was discussed in the conversations, which led to 
the insured's personal attorney writing letters objecting to the auditing service's 
recommendation that the insurer not pay for those activities. That auditing service, in 
"reservation of rights" cases, applies the same "adequate description" standards and 
requirements as it does in cases not involving coverage questions, deferring to the insurance 
carrier for resolution, any issue involving "inadequate description." 

As a result of informal opinion #1758 (release of information to third party impermissible 
absent informed consent of client), one inquirer seeks guidance as to whether assigned 
defense counsel can ethically obtain informed consent of the insured client to produce 
copies of the lawyer's bill to a third-party auditor. 

DISCUSSION 

Issue I 
The relationship between the insurance company, the insured and defense counsel is a 
tripartite relationship wherein the insurer, pursuant to an insurance contract, pays the costs 
of defense including the lawyer' s fee. However, in Washington it is clear that legally and 
ethically the client of the lawyer is the insured. Tank v. State Farm, 105 Wn.2d 381 , 715 
P.2d 1133 (1986); Van Dyke v. White, 55 Wn.2d 601,349 P.2d (1960) . 

RPC 1.6(a) provides: 

A lawyer shall not reveal information relating to the representation of a client unless the 
client gives informed consent ... 

Formal Opinion 183, Disclosure of Information Relating to the Representation of a Client 
by a Legal Service Office to the Legal Service Corporation or Other Third Party (1990), 
noted that a legal service office could not disclose to the federally funded national 
corporation which provided financial support to the local legal service office, or to other 
third parties, information which would disclose or lead to disclosure of confidential client 
information, without the informed consent of the client pursuant to RPC 1.6. In prohibiting 
disclosure of confidential client information, FO 183 recognized that the rule of 
confidentiality in the ethics rules is considerably broader than communications falling 
within the attorney-client privilege. 

RPC 1.6(a) and FO 183 are instructive. Except for disclosures that are impliedly authorized 
to carry out the representation, appointed defense counsel cannot disclose to an insurer 
confidential information provided by the client without the client's consent, such as 
information that might be prejudicial to the client's right to coverage. Nor can the lawyer 
disclose information that might be embarrassing to the client such as the insured's 
insolvency or inability to pay the policy deductible. 

The exception for disclosures that are impliedly authorized is to be narrowly construed, and 



does not allow disclosure of confidential client information to a third party hired by the 
insurance company without specific client consent. In some circumstances, absent consent 
of the client, even the identity of the client, the fact of the representation and the nature of 
the case may involve extremely sensitive information prohibiting disclosure of confidential 
information to an outside auditor, such as pre-litigation representation and confidential 
settlement of a threatened lawsuit. 

Issue 2 
RPC l.7(a)(2) provides: 

Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of interest 
exists if there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer. 

RPC 1. 7(b) provides in relevant part: 

Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 
lawyer may represent a client if: 

(l) the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client; ... and 

(2) each affected client gives informed consent, confirmed in writing (following 
authorization from the other client to make any required disclosures). 

RPC l.8(t) provides: 

A lawyer shall not accept compensation for representing a client from one other than the 
client unless: 

(1) the client gives informed consent; 
(2) there is no interference with the lawyer's independence of professional judgment or with 
the client-lawyer relationship; and 
(3) information relating to representation of a client is protected as required by rule 1.6. 

Where confidential client information is not revealed in billings of defense counsel, 
conveying the insurer's request that the insured consent to billings being reviewed by an 
outside audit service would not interfere with the attorney's independent professional 
judgment or with the attorney-client relationship, proscribed in RPC 1. 7( a)(2) and (b), and 
RPC 1.8(f). 

Conversely, a requirement that defense counsel seek or obtain the informed consent of the 
insured to disclose confidential client information in billings to be submitted to the insurer 
or its outside auditing service, would invoke the prohibitions in RPC l.7(a)(2) and (b), and 



RPC 1.8(t), and place defense counsel in an impossible situation, requiring withdrawal from 
the representation. This is because it is almost inconceivable that it would ever be in the 
client's best interests to disclose information relating to the representation to a third party. 

The issue is not, "what does it matter", or "does the client care." Rather, the question must 
be, "under what circumstances, if any, would independent counsel for the client recommend 
that the client consent to disclosure of confidential client information to third persons?" If 
there is the slightest risk of embarrassment to the client or waiver of privileged information, 
independent counsel would have an affirmative duty to recommend against disclosure. 

Silence in the face of an affirmative duty to recommend against disclosure would be as 
egregious as a recommendation to consent to disclosure. Defense counsel who was required 
to seek or to obtain the insured's consent to disclosure would proceed to do so only by 
advancing counsel's own self-interests or the interests of a third party, the insurer, in 
contravention ofRPC 1.7(a)(2) and (b), and RPC 1.8(t). Thus, a "requirement" to seek or 
obtain the client's consent to disclosure would put defense counsel in an ethical dilemma 
requiring withdrawal from the representation. 

Issue 3 
While "Billing Guidelines" are normally a matter of contract between an attorney and client, 
the billing guidelines at issue are not those of the client, but rather are those of the person 
paying the bill for the client. Because the person paying the lawyer's bills is not the client, 
the billing guidelines at issue here are not merely a matter of contract between attorney and 
client, but rather touch directly upon the relationship between attorney and client and 
therefore trigger special ethical responsibilities of the lawyer. 

The Rules of Professional Conduct address any scenario, civil or criminal, litigation or non­
litigation, where an attorney is paid by a person other than the client, such as a family 
member, friend or insurer. The RPC apply equally and consistently regardless of the 
scenano. 

RPC 1.6(a) prevents disclosure of information relating to the representation of the client to 
persons other than the client without the client's informed consent. 

RPC 1.7(a)(2) and (b) prohibit a lawyer from representing a client ifthere is a significant 
risk that the representation of that client will be materially limited by the lawyer's 
responsibilities to a third person or by the lawyer's own interests, unless the lawyer 
reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client, and each affected client provides informed consent, 
confirmed in writing. 

RPC 1.8(f) prohibits acceptance of compensation for representing a client from one other 
than the client unless the client gives informed consent, there is no interference with the 
lawyer's independence of professional judgment or with the client-lawyer relationship, and 
information relating to representation of the client is protected as required by rule 1.6. 



RPC S.4(c) requires that a lawyer shall not permit a person who pays the lawyer to render 
legal services for another to direct or regulate the lawyer's professional judgment in 
rendering such legal services. 

A billing guideline of a person other than the client that compels or requires disclosure of 
information relating to the representation of the client in detailed, narrative descriptions of 
legal services rendered, absent client informed consent, requires conduct in violation ofRPC 
1.6(a) and 1.8(t). 

A billing guideline that arbitrarily and unreasonably limits or restricts compensation for the 
time spent by counsel performing services which counsel considers necessary to adequate 
representation, such as periodic review of pleadings, conducting depositions, or in preparing 
or defending against a summary judgment motion, endeavors to direct or regulate the 
lawyer's professional judgment in violation ofRPC S.4(c). 

A billing guideline that imposes "de facto" or arbitrary rates for certain services performed 
by a lawyer, such as compensating a lawyer at prevailing paralegal rates when the firm does 
not employ paralegals, operates as a disincentive to performance of those services in 
violation ofRPC S.4(c). 

Absent client informed consent, an attorney cannot disclose information relating to the 
representation of the client or produce case files or other materials containing such 
information, to an insurer or its outside auditor pursuant to billing guidelines that allow an 
insurer to require production of a lawyer's case files to support billing entries for services 
performed for the client. 

An attorney may ethically comply with the billing guidelines of a person other than the 
client who pays the lawyer's bill, where the billing guidelines do not endeavor to direct or 
regulate the lawyer ' s independent professional judgment and permit defense counsel to 
provide a degree of detail and narrative description in billings that meets the test for 
nondisclosure of confidential information. 

However, because the lawyer is being paid pursuant to billing guidelines of a person other 
than the client, the lawyer must initially consult with the client at the outset of the 
representation, and consult with the client periodically thereafter as circumstances may 
require, and obtain the client's informed consent to any limitations imposed on the lawyer's 
representation. 

Where a lawyer reasonably believes that representation of the client will be materially 
affected by any limitations in billing guidelines of the person paying the billings, the lawyer 
must withdraw, subject to the requirements of RPC 1.16, and notify the client of the basis 
for the withdrawal. 

[amended 2009] 

Advisory Opinions are provided for the education of the Bar and reflect the opinion of the 



Rules of Professional Conduct Committee. Advisory Opinions are provided pursuant to the 
authorization granted by the Board of Governors, but are not individually approved by the 
Board and do not reflect the official position ofthe Bar association. Laws other than the 
Washington State Rules of Professional Conduct may apply to the inquiry. The Committee's 
answer does not include or opine about any other applicable law than the meaning of the 
Rules of Professional Conduct. Advisory Opinions are based upon facts of the inquiry as 
presented to the committee. 


