
" 

r-.. 

COURT OF APPEALS, DIVISION II 
OF THE STATE OF WASHINGTON 

No. 45726-1-11 

SCOTT K. LANGE & ELIZABETH R. LANGE, Husband and Wife, and 
TRUSTEES of the LANGE FAMILY TRUST, 

Appellant, 

v. 

DAVID A. CEBELAK and KRISANNE R. CEBELAK, husband and wife 
and the marital community composed thereof. 

Respondents. 

ON APPEAL FROM THE SUPERIOR COURT OF THE STATE OF 
WASHINGTON FOR CLALLAM COUNTY 

No. 09-2-01301-1 

APPELLANTS' BRIEF 

RANDY M. BOYER, WSBA# 8665 
RANDY M. BOYER, INC. P.S. 
7017 196TH Street SW 
Lynwood, W A 98036 
(425) 712-3107 
Attorney for Appellants 



T ABLE OF CONTENTS 

I. INTRODUCTION 

II. ASSIGNMENT OF ERROR 

1. The trial court erred in entering the Order Granting 
Partial Final Summary Judgment in Favor of 
Defendants dated December 4, 2013. That Order 
dismissed nuisance and related claims concerning the 
building and cabin on the property based upon the 
Land Use Petition Act. 

II. The trial Court erred in entering the Order Granting 
Partial Final Summary Judgment in Favor of 
Defendants dated December 4, 2013 based upon the 
Statute of Limitations. 

1 

4 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 4 

1. Does the Land Use Petition Act bar admission of 
evidence of code and permit violations to establish a 
continuing public nuisance? 

2. Does the Statute of Limitations bar recovery under a 
continuing nuisance case? 

IV. STATEMENT OF CASE 4 

a. History 4 
b. Select Permit Conditions & representations in the 

record 7 

V. ARGUMENT 11 

a. The Standard of Review on the Granting of 11 
Summary Judgment is De Novo . 

b. Application of the LUPA statute of 13 
limitations must not be interpreted to prevent 
examination and determinations of violations of 
permit conditions and/or land use codes. 

1. 



1. Land division code does not have 15 
International Building Code language 
incorporated into it or the land use 
decisions thereunder. 

2. Following Nykriem, the Chelan County 19 
promptly Updated its code to expressly 
incorporate public nuisance into its code 
violations enforcement code. 

c. The Application Of LUPA Statute Of Limitations 24 
Is Inappropriate, Where Underlying Land Use 
Decisions Are Defective And Subject To 
Administrative Enforcement Pursuant To Local 
Code And Their Own Terms. 

1. Enforcement of permi t terms under 24 
Local Code 

d. The Application Of LUPA Statute Of Limitations 31 
To Shoreline Jurisdiction Land Use Decisions 
Which By Their Terms Conflict Directly With 
Statute And The Public Interest As Expressed In 
The Shoreline Management Act Of 1971 CRCW 
90.58) Is Improper, And The Trial Court's 
Interpretation Of LUPA Violates Lange's Due 
Process Rights. 

1. Government shall ensure compliance of 31 
all shoreline development with the shoreline 
management act. 

e. The Statute of Limitation for Fraud and 
Misrepresentations do not bar Langes' Claims. 

VI. CONCLUSION 

VII. APPENDIX 

11. 

33 

37 

39 



TABLE OF AUTHORITIES 

Cases 

Barrie v. Hosts of Am., Inc., 94 Wn.2d 640, 620 P .2d (1980) .................. 11 

Bennettv. Computer Task Group, Inc., 112 Wn. App. 102, 
47 P.3d 594 (2002) .............................................................................. 12,33 

Biermann v. City of Spokane, 90 Wn. App. 816, 
960 P.2d 434 (1998) ........................................................................... 18,24 

Biggers v. City of Bainbridge Island, 162 Wn. 2d 683, 
169 P.3d 14 (2007) .............................................................................. 35,38 

Chaney v. Fetterly, 100 Wn. App. 140, 142 n.2 (2000) 
review denied, 142 Wn.2d 1001 (2000) ............................................. 24, 29 

Chelan County v. Nykriem, 146 Wn.2d 904,52 P.3d 1 (2002) .... 14, 16,21 

Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801 (1992) ........... 35 

Eastlake Community Council v. Roanoke Associates, Inc., 
82 Wn.2d 475,484-486,513 P.2d 36 (1973) ........................................... 19 

First Maryland Leasecorp v. Rothstein, 72 Wash.App. 278; 
864 P.2d 17 (1993) .................................................................................. 39 

Grundy v. Thurston County, 155 Wn.2d 1, 7-8 fn.5 (2005) ............... 25, 26 

Haberman v. Washington Public Power Supply System, 
109 Wn.2d 107, 120-121, 744 P.2d 1032 (1987) ...................................... 12 

Habitat Watch v. Skagit County, 155 Wn.2d 397, 410 (2005) ................. 14 

Hedlund v. White, 67 Wn. App. 409, 415,836 P.2d 250 (1992 ............... 36 

1Il 



Heller Bldg., LLC (HBC) v. City of Bellevue, 147 Wash. App. 46, 
60-62, 194 3d 264 (2008) .................................................................... 18, 23 

HJS Development v. Pierce County, 148 Wn.2d 451,61 P.3d 1141 (2003) 
............................................................................................................... 23 

Lauer v. Pierce County, 173 Wn.2d 242,263,267 P.3d 988 (2011) .. 17, 18, 
......................................................................................................... 20, 23 

Mercer lslandv. Steinmann, 9 Wn. App. 479, 486 (1973) ....................... 22 

Orion Corp. v. State, 109 Wn. 2d 621, 642, 
747 P.2d 1062, 1072 (1987) .................................................................... 38 

Radach v. Gunderson, 39 Wn. App. 392 (1985) ...................................... 22 

Ritchie v. Markley, 23 Wn. App. 569 (1979) ............................................ 35 

Samuel's Furniture v. Ecology, 147 Wn.2d 440, 456, 
54 P.3d 1194 (2002) as amended on denial of 

reconsideration (2003) ........................................................... 15,19,33,37 

Skamania County v. Columbia River Gorge Com 'n, 
144 Wn.2d 30, fn.6, 26 P.3d 241 (2001) ................................................... 24 

Stafne v. Snohomish County, 156 Wn. App. 667 affirmed on other 
grounds, 174 Wn.2d 24,271 P.3d 868 (2012) ...................................... 14 

State v. Grant, 156 Wash. 96 (1930) ........................................................ 23 

Twin Bridge Marine v. Ecology, 162 Wn.2d 825, 844, 175 P.3d 1050 
(2008) ..................................................................................................... 25 

Vogel v. City o/Richland, 255 P.3d 805 (2011) ....................................... 20 

Washburn v. Beatt Equip. Co., 120 Wn.2d 246, 263, 
840 P.2d 860 (1992) ........................................................................... 13,33 

Weden v. San Juan County, 958 P.2d 273 (1998) ..................................... 35 
IV 



Wenatchee Sportsman v. Chelan County, 141 Wn.2d 169, 182 (2000) ... . 15 

Wilson v. Steinbach, 98 Wn.2d 434, 656 P.2d 1030 (1982) ........ ...... ....... 11 

Young v. Savidge, 155 Wash.App. 806; 230 P.3d 222 (2010) .... ... .... ... .. .. 39 

Statutes 

CCC 20.02.010 ................ .. .. .. .... .. .......... ........ ................ ................ ... .... .. .. 26 

CCC 20.02.020 (1) ..................... .. ................. .. ...... .... .... ......... ......... ..... .. ... 26 

Clallam County Ord. 535 - Adopted 11.30.93 ..... .. .... ... ................ .. .......... 17 

RCW 19.27 .... .... ........... ....... .. .... ... ....... .. .. ..... .. .. .. .. ............ ...... .................. 16 

RCW 36.32.120(10) ..................................... ....... ... ....... ............................ 21 

RCW 36.43.030 ....................... .. ............ .. .. ...... .. ..................... ........... .. ..... 17 

RCW 36.70C.020(2)(a) and (c) .................... .. .... .... .. .... ...... .. .................... 30 

RCW 4.16.080(4) .. .. ........ .. ........ .. ...... .... ...... .. .. ... .................... .. ..... ............ 39 

RCW 7.48.190 .............. .............................................. .. ......... .. ..... 21, 22, 28 

RCW 90.58.200, .210 .360, .900 .... .................................. .. ...................... 36 

RCW36.32.120(10) .. ................. ....... .. ........................... ... ................ ......... 22 

v 



I. INTRODUCTION 

In December of 2006 a severe winter storm occurred and the 

Lange beach adjacent to the Cebelak parcel was nearly wiped out. When 

the Cebelak rock wall was exposed, Lange investigated and discovered 

the many permit and code violations on the Cebelak parcel. Lange 

contends that Mr. and Mrs. Cebelak (hereinafter "Cebelak") obtained 

permits for their house, cabin and rock wall by knowingly 

misrepresenting the setbacks and location of the Ordinary High Water 

Mark. (CP 498-499, Paragraphs 3.4 through 3.9) Attached as Appendix 

A to this Brief (CP - 337 Exhibit A to Declaration of Thomas D. Roorda 

at page 343) is a drawing showing the misrepresentations and setback 

violations. The actions of Cebelak in obtaining permits by 

misrepresentations and violations of permit conditions caused substantial 

damage to the Lange property and the property to the other side of 

Cebelak. (CP 500, Paragraph 4.6) Attached as Appendix B are pictures 

of the damages to the Lange property and the property on the other side 

ofCebelak. 
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This proceeding is an appeal from a Summary Judgment ruling of 

the Honorable Ken Williams, Judge, Clallam County Superior Court 

(now retired). In that ruling Judge Williams dismissed claims relating to 

construction and erection of buildings on the property of David A. 

Cebelak and Krisanne R. Cebelak (hereinafter referred as "Cebelak") 

based upon the Land Use Petition Act. Judge Williams also dismissed 

certain damage claims stating the statute of limitations had run even 

though continuing violations existed. Claims relating to ongoing 

nuisance relating to a bulkhead/rock wall are still pending before the 

Trial Court. (CP 155-169) 

Lange began seeking enforcement from the County to address 

these violations previously unknown. The County had a duty under its 

Code to investigate any permit and code violations. The County 

systematically failed to investigate the Lange complaints as required by 

County Code. When the County failed to take any action or even respond 

to the complaints, Lange filed this lawsuit against the Cebelaks. 

This action against Cebelaks was commenced in Clallam County 

in 2009 seeking relief under the theory of continuing trespass, nuisance, 

injunctive relief and other relief. All the claims were based on the 
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structures built by Cebelak constituted continuing nuisances. (CP 496-

503) 

Lange alleges that the Cebelaks violated the terms of the building 

permits, shoreline exemption approval, Shoreline Management Act, 

County setbacks, Clallam County Critical Areas Ordinance and other 

laws in constructing their rental home, cabin and rock bulkhead. These 

violations occurred after the building permits and exemptions were 

issued. There were also material misrepresentations by Cebelaks in 

applying for the permits and exemptions. The ongoing violation by 

Cebelaks of terms of the permits and County Codes constitute a public 

nuisance until such time as they are abated. (CP 496-504). 

The Cebelaks filed a Motion for Summary Judgment asserting that 

the Land Use Petition Act barred the action because no appeal was taken 

from the initial permits. (CP 419-437) 

In 2013 a Summary Judgment Order was issued dismissing some 

of the Lange claims holding that the Land Use Petition Act prevented 

challenging the construction of the home and cabin because no appeal 

was filed within 21 days that the permit was issued. The Order (CP 23-

26) is the subject of this Appeal. 
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II. ASSIGNMENTS OF ERROR 

I. The trial court erred in entering the Order Granting Partial Final 
Summary Judgment in Favor of Defendants dated December 4, 
2013. That Order dismissed nuisance and related claims 
concerning the building and cabin on the property based upon 
the Land Use Petition Act. 

II. The trial Court erred in entering the Order Granting Partial Final 
Summary Judgment in Favor of Defendants dated December 4, 
2013 based upon the Statute of Limitations. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Does the Land Use Petition Act bar admission of evidence of code 
and permit violations to establish a continuing public nuisance? 

2. Does the Statute of Limitations bar recovery under a continuing 
nuisance case? 

IV. STATEMENT OF CASE 

a. History 

The Cebelaks became new owners next to Lange, around 1996. They 

applied for and received building permits and/or exemptions in 1996 for 

structures on the property. After the Cebelaks began some minor 

construction activities in 1997, Lange complained to Clallam County on 

5111197 that it appeared the structure being installed may be violating set 

back conditions (CP 182-185). Lange had received no notice of any 
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pennit or variance activity, though he was an adjacent landowner (CP 182-

185). Lange received a written reply in 24 hours and was assured that the 

County was watching the situation and setbacks closely (CP 186), though 

come to find out later there was no evidence the County even visited the 

site before at the time of the letter, and documentary proof that they never 

signed off on any structures' set-backs as constructed from the OHWM. 

(CP 229; 231; 256). Come to find out much later, the Department ofFish 

and Wildlife had, early on, established the location of the OHWM with the 

Cebelaks on 1122/1998 (CP 276-280), and subsequent applications by the 

Cebelaks misrepresented this location in order to obtain pennits or 

approvals that were originally denied, in the summer of 1998. (CP 260-

262; 270; 304-305). Attached as Appendix C are copies of the site plans 

showing misrepresentations. 

During discovery after the lawsuit was filed, Plaintiffs discovered 

that the Cebelaks had their surveyor detennine the building setback lines 

for their property around May of 1997 as shown on the survey drawing of 

their surveyor (CP 81). Attached, as Appendix D is the survey showing 

setbacks. The setback lines on the Cebelak survey drawing are markedly 

different from the representations made by Cebelaks in obtaining pennits. 

The survey recorded by the Cebelak's surveyor removed the building 
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setback lines pnor to recording and contained conflicting statements 

regarding the shoreline portion of the survey. (CP 258) 

Regardless, after a storm in 2006 exposed a buried bulkhead, 

Lange, after seeing the damage to both adjacent shorelines apparently 

caused by its location and configuration did some preliminary 

investigation into the cause of the damage. Following this investigation 

Lange advised Clallam County that it appears the bulkhead was 

responsible for erosion to adjacent shorelines and expressed concern the 

structure was not lawfully constructed. When Cebelak requested an 

emergency shoreline exemption to reconstruct and enlarge the bulkhead, 

Lange advised the County he wished to appeal the exemption. The 

County rejected Lange's request, and Lange instead filed a formal land use 

complaint requesting the County to investigate the apparently unlawful 

structure. (CP 51-56) 

Despite Lange's formal complaint, on forms provided by the 

County, requesting investigation, the County never provided or created a 

complete response or final determination to that land use complaint. Nor 

did the County indicate Lange's 2007 land use complaint, in part or 

entirely, was barred by LUPA, though Lange specifically asked whether it 

was. No final decision was provided. However, without informing Lange, 
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and though the property was subject to code enforcement, the County 

approved an after the fact permit for repairs to the bulkhead more than a 

year after the storm in 2008. (CP 319-321). Despite advising the County in 

writing that he wished to appeal the permanent exemption and requesting 

notice if and when issued, Lange only discovered the exemption had been 

issued via a public disclosure request in January 2009. 

Concerned the County had not responded to the complaint, Lange 

later commissioned a detailed land survey that overlaid an August 1997 

certified W A DNR photo to survey and show the history and extent of set 

back and permit/exemption condition violations. (CP - 337 Exhibit A to 

Declaration of Thomas D. Roorda at page 343). 

Select Permit Conditions & representations in the record 

Select misrepresentations m applications and facts showing 

permit/exemption conditions are not being met. 

• CP 249 - This is Cebelak's site plan as submitted with his building 
permit application. Note she shows 35' distance to the "vegetation line" 
to give the appearance the setbacks are met. 

• CP 250 - This is the County's markup on approval of permits. It notes 
the required 35-foot shoreline setbacklbuffers from OHWM. 

• CP 225 - The building permit worksheet for the structures include the 
condition of approval that "Must maintain zoning setbacks and critical 
area setbacks" Permits for both the so-called storage building and the 
residence explicitly show rear (shoreline) setback to be 35 feet (CP 228; 
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255), which condition was consistent with the applicable Shoreline 
Master Program requirements at the time. 

• During construction of the buildings in 1997 until final inspection in 
1999, the inspector never signed off on the set backs inspection item, 
though the footings were installed in mid 1997. (CP 461-462). 

• In January of 1998, the Cebelak's sought a Shoreline Exemption request 
from Clallam County to "Install approximately 4' x 150' rock bulk head 
to replace existing deteriorating logs to protect SFR." (CP 260-262) 

• On the same date, they applied for a Hydraulic Project Approval for the 
same wall. (CP 277-279). 

• The Hydraulic Project Approval sketch they provided to WDFW in 
their application was precisely the same sketch they supplied with their 
County shoreline exemption. Compare (CP 278) with (CP 262). 

• The difference between the two original sketches provided in the record 
is that the Washington Department of Fish and Wildlife (WDFW) 
visited the site and determined where the Ordinary High Water Mark 
(OHWM) really was in January of 1998. WDFW indicated where the 
actual OHWM was on the HPA application attachments (CP 278), 
based upon a site visit on 1122/1998 (typo on exhibit showing 
1.22.1997) at which applicant was present. (CP 279). The actual 
WDFW field measured OHWM was at the base of the proposed rocks, 
adjacent to the "existing logs" (CP 279). The actual WDFW field 
measured OHWM is provided with distance ties to the actual building 
structures' foundations, so there is no question of the location of that 
original WDFW field measured OHWM even to this day (26' from the 
residence and 21' from the so called storage building. (CP 279 and 
281). This is well under the required 35' (CP 250). 

• 4-4-1998: While the original shoreline exemption request sketch to the 
County failed to show an OHWM (CP 271), the original shoreline 
exemption request for a new protective bulkhead at the so called 
"existing logs" and WDFW OHWM was nonetheless denied as 
inconsistent with the shoreline master program. (CP 264-268). 
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• 4-19-1998: The shoreline exemption for the shoreline was reapplied for 
(CP 270) though the first application did not show the OHWM (CP 
260). This go around, the Cebelak's represented that the bulkhead be an 
"upland sea wall" (again 4' high x 150' long) to provide for protection 
from "exceptional" waves. (CP 270). Note in the revised shoreline 
exemption request applicant relocated the OHWM from where 
determined by WDFW to a point parallel and 19' seaward of its actual 
location as determined by WDFW on 1122/98. (CP 270) 

• The revised shoreline exemption was approved based upon this 
representation of a changed location of the sea wall. (CP 272-275.) 

• The HPA was issued 6-22-1998, only after Clallam County approved 
the revised shoreline exemption request based upon the representation 
that Cebelak moved the proposed bulkhead to a location 20 feet 
landward of the OHWM. However, WDFW did not know that the 
location of the bulkhead was changed, (CP 417 - Paragraph 12) 

The permits/exemptions indicate both storage building and 

residence must be 35 feet from OHWM (CP 249-250) and bulkhead must 

be 20 feet landward from the OHWM. (CP 272) The survey Lange 

commissioned, however, showed the bulkhead 26 feet from the WDFW 

OHWM at the residence and the bulkhead 3-4 feet seaward of the WDFW 

OHWM at the "storage building" (CP - 337 Exhibit A to Declaration of 

Thomas D. Roorda at page 343), as established by the Washington 

Department of Fish and Wildlife, and unchallenged by the County or the 

Cebelak's. (CP 276-280) The WDFW approval showed that the bulkhead 

was located at the OHWM (the same location as the old log barrier on the 
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property. Cebelak clearly did not build the bulkhead 20 feet landward of 

the OWHM as requested in the revised exemption proposal. (CP 270) 

On March 30, 2007 Lange hired Jim Johannessen, a licensed 

engineering geologist working at Coastal Geologist Services, Inc. to 

provide a report on the causation of the erosion that occurred to Lange's 

property. [CP P 416, ~ 9]. Mr. Johannessen's report concluded that it is 

fair to say that the Cebelak bulkhead is the main culprit in causing the 

erosion. (CP 375 L 5-16) 

On May 13, 2008, the County issued a shoreline exemption to 

Cebelak for the rebuild of their bulkhead. (CP 319-321). The County 

noted on the first page under "History" that the bulkhead was located 

approximately 20 feet landward of the OHWM. As the evidence shows, 

however, this is simply not the case and in direct conflict with the final 

land use decision issued by WDFW establishing the location of the 

OHWM at the Cebelak property. The bulkhead was actually placed 

further seaward than approved by Clallam County in the grant of the 

exemption to the Shoreline Act. 
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v. ARGUMENT 

A. The Standard of Review on the Granting of Summary Judgment is 
De Novo. 

Summary judgment will be granted when the pleadings, affidavits, 

depositions, and admissions on file demonstrate that there is no genuine 

issue as to any material fact, and that the party bringing the motion is 

entitled to judgment as a matter of law. Wilson v. Steinbach, 98 Wn.2d 

434, 656 P.2d 1030 (1982); Barrie v. Hosts of Am., Inc., 94 Wn.2d 640, 

620 P .2d (1980). The court will consider any facts and the reasonable 

inferences therefrom in the light most favorable to the non-moving party. 

As held in Wilson, supra, courts of appeal reviews the materials the 

same as the trial court, thus their review of Summary Judgment Orders is 

de novo. 

To the extent the court ignored documentary evidence outside the 

record or simply referred to it for context, all allegations of Lange must be 

taken as true. Haberman v. Washington Public Power Supply System, 109 

Wn.2d 107, 120-121, 744 P.2d 1032 (1987). Accordingly, at this stage in 

the review of the decision on the motion for summary judgment is de 
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novo, and all allegations of Lange should be taken as true or the facts 

should be interpreted in favor of the non-moving party. See, Bock, 91 

Wn.2d at 99. Either way, all statements of Lange must be taken as true, or 

all inferences of fact are in favor of the non-moving party, here, the 

Langes. See, Haberman, 109 Wn.2d at 120-121. 

Whether the statute of limitations bars a suit is a legal question, 

and therefore the applicable statute of limitations issue is a question of law 

reviewed de novo. Bennett v. Computer Task Group, Inc., 112 Wn. App. 

102,47 P.3d 594 (2002). However, if there is a dispute of fact regarding 

when the limitation period began, this is a question for the finder of fact. 

Washburn v. Beatt Equip. Co. , 120 Wn.2d 246,263,840 P.2d 860 (1992). 

Nearly all the facts in this case are disputed, especially the 

shoreline setbacks for the house, cabin (storage building) and bulkhead. 

The Trial Court entered its Order Granting Partial Final Summary 

Judgment acknowledging these facts. The facts presented by Lange show 

that the permit conditions were not complied with. 

B. Application of the LUPA statute of limitations must not be 
interpreted to prevent examination and determinations of violations 
of permit conditions and/or land use codes. 

David A. Cebelak and Krisanne R. Cebelak (hereinafter 

"Cebelak") misrepresented the Ordinary High Water Mark on their 
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property in order to obtain building permits and a rock sea wall permit. 

They claim, nevertheless that Lange Complaint must be dismissed because 

Lange did not file a Land Use Petition Act appeal of the permits within 21 

days of their issuance. 

They cited the current case law interpretation of the LUPA statute 

of limitations arguing that despite their misrepresentations and violations 

of permit conditions they are immune from suit. Chelan County v. 

Nykriem, 146 Wn.2d 904,52 P.3d 1 (2002) (Declaratory relief on the same 

land use decision by a government is barred, irrespective of quasi-judicial 

or ministerial nature of land use decision); Stafne v. Snohomish County, 

156 Wn. App. 667 (writ of mandamus attempting to force a decision 

already made to not docket a comprehensive plan amendment barred by 

available appeal remedies) affirmed on other grounds, 174 Wn.2d 24, 271 

P.3d 868 (2012). Further, subsequent permit decisions are unreviewable 

based upon the failure to challenge earlier permits under LUP A if the sole 

ground for appeal was already decided by the previous land use decision. 

Habitat Watch v. Skagit County, 155 Wn.2d 397, 410 (2005). However, 

review of compliance with the terms and conditions of a land use decision 

is not barred. Id. at 411 (petition for revocation was not barred by LUPA, 

but failed on its merits because the hearing examiner did not err in 
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concluding the landowner commenced construction in accordance with its 

special use and grading permits); see also, Wenatchee Sportsman v. 

Chelan County, 141 Wn.2d 169, 182 (2000) ("The only issue that can be 

raised concerning the rezone is whether the plat application conforms to 

the [otherwise illegal] zoning requirements."). Even in Samuel's 

Furniture, a case involving whether or not the development was within the 

shoreline jurisdiction or not, it was pointed out that LUPA would not 

prevent Ecology from challenging compliance with permit conditions 

"against a party ... who obtains a permit and then proceeds to violate the 

conditions of the permit." Samuel's Furniture v. Ecology, 147 Wn.2d 440, 

456,54 P.3d 1194 (2002). 

The application of this blanket argument of LUP A's application to 

illegal decisions greatly exceeds the scope of the holding in Nykriem, 

supra, applied by the trial court in the present case. 

That being said, close review of the Nykriem case provides 

two significant revelations. First, the boundary line adjustment in 

Nykriem was made under Chelan County's land division code, which does 

not have International Building Code permit validity language. Second, 

Chelan County promptly updated its code to include code violations being 

deemed public nuisances. These two points are discussed below. 

BRIEF OF APPELLANT'S 



1. Land division code does not have International Building 
Code language incorporated into it or the land use 
decisions thereunder. 

Unlike the building code, the land division code does not 

incorporate the provisions of the International Building Code l (hereinafter 

"IBC"). Attached as Appendix E are the applicable Sections of the IBC. 

Under RCW 19.27, all counties, cities and towns are required to follow the 

Washington State building codes that adopt the IBC by reference. Further, 

under RCW 36.43.030, a County must enforce any building code it 

adopts. In administrative section 303( c) of the 1991 edition2 of the "UBC, 

the "Validity of Permit" provision states: 

"The issuance or granting of a permit shall 
not be construed to be a permit for, of an 
approval of, any violation of any of the 
provISIOns of this code or of any other 
ordinance of the jurisdiction. Permits 
presuming to give authority to violate or 
cancel the provisions of this code or other 

1 The International Building Code is a model building code developed by the 
International Code Council that has been adopted throughout the United States. The first 
edition was published in 1997. The predecessor to the IBC was the Uniform Building 
Code ("UBC"), developed by the International Conference of Building Officials. 
RCWI9.27.031 requires all counties to put into effect the Washington State building code 
that adopts and incorporates the IBC by reference. 

2 At the time of the initial permits the 1991 edition of the UBC was in effect in Clallam 
County by Clallam County Ord. 535 - Adopted 11.30.93. The 2006 edition of the IBC 
currently adopted by Clallam County is available for judicial notice at 
www.codepublishing.com/WA/cJallamcounty.html. 
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ordinances of the jurisdiction shall not be 
valid." 

The IBe language is clear. Such a pennit does not authorize violations of 

applicable codes and a pennit is not valid if such violations exist. Under 

the IBe language, all code violations are also pennit violations. Lauer v. 

Pierce County, 173 Wn. 2d at 263. ("A pennit application that is not 

allowed under the regulations in place at the time it is submitted and is 

issued under a knowing misrepresentation or omission of material fact 

confers no rights upon the applicant"). This is an important distinction to 

a land use decision made under a land division code - as in Nykriem -

where the IBe language does not apply. This distinction has not been 

adequately brought to the attention of or considered by the courts - or at 

least could be clarified. If the pennit is not valid, especially by its very 

own tenns, it confers no rights upon applicant, the land use remains 

uncloaked by a LUP A statute of limitations, and remains subject to code 

and pennit enforcement. Lauer v. Pierce County, 173 Wn.2d 242, 

263,267 P.3d 988 (2011); Heller Bldg., LLC (HBC) v. City of Bellevue, 

147 Wash. App. 46, 60-62, 194 3d 264 (2008) (code enforcement or 

rescission based upon violations of pennit conditions or invalid pennits is 

not precluded by LUPA). In addition to being invalid by its own tenns, by 

law, the pennit remains invalid until the code deficiency is corrected. See, 
BRiEF OF APPELLANTS 16 



Biermann v. City of Spokane, 90 Wn. App. 816, 960 P.2d 434 

(1998)(review of erroneous after the fact certificate of compliance not 

precluded by unchallenged prior building permit where structure built with 

code violations). Subsequent approvals based upon original applications or 

approvals that vest no rights, likewise do not vest any rights. Eastlake 

Community Council v. Roanoke Associates, Inc., 82 Wn.2d 475,484-486, 

513 P.2d 36 (1973). (rejecting equitable defenses to code violations being 

cured by subsequent approvals, where the original applications and 

permits vested no rights); Samuel's Furniture v. Ecology, 147 Wn.2d 440, 

456, 54 P.3d 1194 (2002) as amended on denial of reconsideration 

(2003)(recognizing that while certain types of state agency enforcement is 

curtailed by the LUPA statute of limitations, LUPA does not protect 

against or bar code enforcement "against a party ... who obtains a permit 

and then proceeds to violate the conditions of the permit."). 

In Lauer v. Pierce County, where a permit based on material 

misrepresentations and prohibited by regulations in effect was invalid, and 

therefore deemed to "confer no rights upon applicants". Lauer v. Pierce 

County, 173 Wn.2d 242, 263,267 P.3d 988 (2011) ("A permit application 

that is not allowed under the regulations in place at the time it is submitted 

and is issued under a knowing misrepresentation or omission of material 
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fact confers no rights upon the applicant"). Lauer involved code 

enforcement by a county after it made a land use decision. There the 

applicant made misrepresentations regarding set-backs, more than 21 days 

had passed from the building permit decision, construction had 

commenced, and it was determined through code enforcement the 

applicant was missing a county level approval that was necessary 

precondition to the permit previously issued. Id. For this analysis, it is 

important to note that the ruling in Lauer was only made possible because 

Pierce County exercised its code enforcement authority and issued an 

enforcement decision.3 Had Pierce County ignored the violations without 

investigation or issuance of a written decision, through apathy or favor -

as the County has apparently done in this case - the LUPA statute of 

limitations, as now applied in this matter by the Trial Court, would 

apparently confer improper immunity from challenges to those violations. 

The Trial Court in this matter must, therefore, also be reversed for these 

reasons so that the Langes can present evidence of the code violations and 

violation of permit conditions at trial to support their nuisance claims. 

3 Vogel v. City of Richland, 255 P.3d 805 (2011)(We construe "issuance" under the 
LUPA to require more than a mere reference; there must be a memorialization sufficient 
to identify the scope and terms of the decision.") 
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2. Following Nykriem, the Chelan County promptly updated 
its code to expressly incorporate public nuisance into its 
code violations enforcement code. 

A second revelation emerges from Nykriem when examining the 

2002 changes to Chelan County code that occurred just after the case was 

decided. Examination reveals Chelan County upgraded its code and 

permit enforcement authority by designating all (land use) code and permit 

violations to constitute a public nuisance. The authority to make such 

designation was conferred upon Washington counties via RCW 

36.32.120(10). RCW 7.48.190 provides: "No lapse of time can legalize a 

public nuisance, amounting to an actual obstruction of public right." 

Accordingly, Chelan County further enhanced its code by clarifying its 

authority to enforce codes and permit conditions well beyond LUPA's 21-

day jurisdictional window/statute of limitations. Within one year of 

Nykriem, Chelan County's code had changed to expressly enable the code 

and permit enforcement LUPA had previously barred. (See Exhibit F)4 

The majority of Washington counties have exercised the authority 

granted by RCW36.32.120(1O) to deem all land use code and penn it 

violations to constitute a public nuisance (See Exhibit G). As a result, and 

4Detailed County Code Analysis - Land Use Enforcement. Spreadsheet matrix 
summarizing code enforcement mechanisms adopted by Washington counties, including 
application of RCW36.32. 120(1 0), RCW 7.80, and misdemeanor infractions. 
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notwithstanding LUPA, most Washington counties have the legal 

authority to enforce all code and permit violations indefinitely without 

application of any statute of limitation by operation of RCW 7.48.190. 

Washington does not recognize doctrines of "active acquiescence" in 

violations, or "permit by estoppel" Mercer Island v. Steinmann, 9 Wn. 

App. 479, 486 (1973). Rather, where code violations exist and are 

continuing to injure a neighbor, they must be rectified. Radach v. 

Gunderson, 39 Wn. App. 392 (1985) (equitable injunctive relief abating 

the condition is appropriate for continuing violations); State v. Grant, 156 

Wash. 96 (1930). Of course, no passage of time can cure a public 

nuisance, and RCW 7.48 is consistent with pre-LUPA case law regarding 

code violations cited above. 

Many recent Washington land use cases reflect that local 

jurisdictions are not constrained by LUPA statute of limitations in their 

code enforcement efforts. HJS Development v. Pierce County, 148 Wn.2d 

451, 61 P.3d 1141 (2003); Heller Bldg., LLC (HBC) v. City of Bellevue, 

147 Wash. App. 46, 60-62, 194.3d 264 (2008)(code enforcement or 

rescission based upon violations of permit conditions or invalid permits is 

not precluded by LUP A); See also, Lauer v. Pierce County, 173 Wn.2d 

242, 267 P.3d 988 (2011)(building permit issued, and LUPA did not bar 
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enforcement action by County where landowners were required to obtain 

missing county fish and wildlife variance which was a prerequisite to 

making the building permit valid and complete); Biermann v. City of 

Spokane, 90 Wn. App. 816,960 P.2d 434 (1998). 

Further, in Chaney v. Fetterly, 100 Wn. App. 140, 142 n.2 (2000) 

review denied, 142 Wn.2d 1001 (2000), the court clarified that LUPA was 

not the appropriate means of seeking injunctive relief against the 

construction of a permitted house in violation of set-back regulations, as 

the action invoked the original jurisdiction, as opposed to the appellate 

jurisdiction of the Court. 

Even Skamania County clarified that enforcement of the terms of 

the approval, not the propriety of a direct injunction action against the 

landowner by the Commission or the County, was at issue. Skamania 

County v. Columbia River Gorge Com 'n, 144 Wn.2d 30, fn.6, 26 P.3d 241 

(2001). Likewise, in Twin Bridge Marine v. Ecology, 162 Wn.2d 825, 

844, 175 P.3d 1050 (2008) there was no issue with compliance with the 

terms of the building permits, and the building permits only were deemed 

valid because of Ecology's failure to appeal and an implied shoreline 

approval where there was a previous shoreline permit and two SEP A 
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decisions that authorized the pennit at issue and the good faith of the 

applicant. 

Twin Bridge Marine presents a situation vastly distinct from the 

permits issued here that indicate on its face that the applicant must comply 

with state and county laws and ordinances. As set forth below, violations 

of state and county codes during building constitute a public nuisance. 

Moreover, it should be pointed out that even a condition that was 

permitted at one time lawfully or not, can later become a nuisance or 

government may tolerate a nuisance a penn it is not dispositive. Grundy v. 

Thurston County, 155 Wn.2d 1, 7-8 fn.5 (2005)(rejecting a LUPA analysis 

to certain nuisance claims). Even the dissent in Grundy, which would have 

conducted a LUPA statute of limitations analysis, requires that the 

development have been authorized by the exemption or pennit. Grundy v. 

Thurston County, 155 Wn.2d at 16. This analysis of authorization requires 

an examination of the tenns and conditions of the land use approval and 

what was actually constructed, which generally should be a question of 

fact. 

Each code enforcement case requires an examination of the tenns 

of the pennit and local and state codes under which it is authorized, and 

the conditions and tenns of the penn it, to determine whether an action is 
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an impermissible collateral challenge to a land use decision, or rather, the 

proper enforcement of the terms of the land use decision. After all, a valid 

permit and/or valid non-conformity is a defense to a code enforcement 

action. Counties have broad flexibility in drafting the terms of land use 

decisions. Clallam County enacted CCC 20.02.010 et. seq. after Nykriem 

allowing Clallam County to bring enforcement action when it discovers 

that conditions of permit approval are violated. Under CCC 20.02.020 (1) 

a code violation (including violations of permit conditions) is declared a 

public nuisance and is subject to abatement. Here the permits issued 

required the Cebelaks to comply with the zoning and setback requirements 

of the county code. The permit for both buildings required compliance 

with a 35' setback from the OHWM. Under the facts alleged by Lange, 

the Cebelaks violated the 35' building setback requirements of county 

code and permits issued and the specific requirement to place the bulkhead 

20 feet landward of the OHWM. No one challenged the term or condition 

of approval when the permits were issued. Those terms may be lawfully 

examined today to determine compliance with the permit and the validity 

thereof. 

C. The Application Of LUPA Statute Of Limitations Is 
Inappropriate, Where Underlying Land Use Decisions Are Defective 
And Subject To Administrative Enforcement Pursuant To Local Code 
And Their Own Terms. 
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As noted above, Washington counties have implemented 

enforcement codes that use State public nuisance statutes to circumvent 

statutes of limitations. It is accordingly absurd to assert that any failure on 

the part of an aggrieved party to file a permit challenge or appeal to a land 

use decision strips that party of the right to seek enforcement of obvious 

code or permit violations in connection with a permit that by law is not 

even valid. Yet, this is exactly what the Cebelaks have done here and are 

argumg. 

1. Enforcement of permit terms under local code. 

Here there are prima facie ongoing code violations in the 

record. Here, for example, there is a permit that was issued that requires a 

35' set back from the Ordinary High Water Mark. (CP 159, 167). The 

1998 Washington Fish and Wildlife Decision (CP 189-190), which was 

not appealed by the Cebelaks or the County, definitively established the 

location of the OHWM, and shows it to be within 21 feet of the building 

that is supposed to be constructed and maintained at 35' set back. (CP 162, 

166, 167). Likewise, the approvals conditioning the location of the wall to 

be set back from the OHWM are likewise enforceable as code violations 

where the Cebelaks did not build the wall where it was approved and 

where they said they would (CP 182), especially when it was built in the 
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location on a permit application that was originally denied (CP 175-176), 

and then the paperwork was changed to show the appearance of 

compliance. (CP 171, 178, 182). So the alleged violations of the permit 

conditions constitute continuing code violations, which in tum are 

continuing public nuisances. Both code violations and public nuisances, 

continuing in nature, are not subject a statute of limitations for injunctive 

abatement relief. RCW 7.48.190. Lange is seeking to show that 

Cebelaks created a public nuisance by misrepresenting facts on the permit 

applications and violations of the permit conditions. 

Under LUPA, a superior court's LUPA jurisdictional statute of 

limitations applies only to its appellate jurisdiction in regard to final land 

use decisions. Chaney v. Fetterly, 100 Wn. App. 140, 142 n.2 (2000) 

review denied, 142 Wn.2d 1001 (2000). 

That is, an enforcement decision based upon the terms of the land 

use decision is distinguishable from a challenge to that land use decision, 

because it invokes the concurrent and overlapping original jurisdiction of 

both Clallam County itself administratively, and the superior court to grant 

relief judicially. Id. 5 

5 Under the doctrine of administrative efficiency, the expertise lies at the administrative 
level at the County, and the superior court could properly defer to that tribunal to resolve 
any enforcement questions. Chaney v. Fetterly. 
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However, when Clallam County declines to assert its original 

enforcement jurisdiction, and instead ignores the code violations and 

refuses to initiate enforcement action as warranted or issue a final 

determination thereon, the Superior Court may then exercise its original 

enforcement jurisdiction to resolve the matter. Chaney v. Fetterly, 100 

Wn. App. 140 (2000). Some courts and local jurisdictions have confused 

the permit issuance process with the code and permit enforcement process

but the two processes are distinct and result in different types of local land 

use decisions. RCW 36.70C.020(2)(a) and (c). 

Courts have improperly ruled on the basis of their limited 

appellate jurisdiction to review land use permits when they should have 

properly exercised their original jurisdiction to examine facts and 

determine whether there are code or permit violations that are not 

protected or authorized by the terms of the permit or the LUP A statute of 

limitations. This confusion can only be resolved when the distinctions 

between permit issuance and code and permit compliance administrative 

processes are properly established in judicial application and 

decisions. This case provides an opportunity for such needed clarification. 

A local jurisdiction's authority to enforce its codes and general law 

beyond LUPA's 21-day jurisdictional window makes simple common 

BRIEF OF APPELLANT'S 26 



sense. If LUPA precluded such authority, permit recipients could merely 

wait 22 days until relevant appeal deadlines had expired and then do 

whatever they wanted without fear of challenge. What does not make 

sense, however, is that counties should be allowed an indefinite amount of 

time to enforce codes and permits when in contrast ordinary citizens with 

constitutional rights are required to become aware of proposed 

developments, informed about relevant legal standards, seek and receive 

benefit of counsel, determine if they have property rights and how they 

might be impacted, and still file timely appeals and challenges within 14 

or21 days. 

As a matter of public policy this seems wrong. Citizens should be 

able to rely on local jurisdictions to enforce codes. Citizens should not be 

required to stand as ever vigilant sentries to detect and challenge nearby 

land use decisions that are otherwise issued without notice and that are 

inconsistent with law - they have a reasonable expectation that the local 

jurisdiction experts will perform that function diligently, properly, and 

equally. If expertly trained local officials fail or refuse to identify and 

address defective land use determinations within 21 days, it is unjust that 

ordinary citizens are likewise given only 14 or 21 days to do so before 

losing their affected rights. Further, one must ask why anyone should be 
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required to file a challenge to an already defective and invalid penn it in 

the first place, especially where the tenns of the pennit allow its 

invalidation. 

Nowhere is this argument more valid than in the "sensitive 

jurisdictions" such as shorelines and critical areas, and where the IBC 

pennit validity provisions are incorporated into the pennits. Local codes 

clearly reflect higher standards for environmental protection in those 

areas. Citizens expect local code enforcement efforts to reflect these 

standards of enhanced protection. However, the indiscriminate summary 

application of LUPA excuses local jurisdictions from such enforcement, 

eliminates governmental accountability for preserving those standards, and 

thwarts the public interest in protecting and preserving these special 

jurisdictions. 

Finality in land use decisions to protect legitimate property rights 

is a desirable public goal. To apply LUPA to strip aggrieved parties of 

their rights before they even become aware their rights are at risk is 

grossly unjust and violates individual constitutional rights. Such 

interpretation of LUPA by Washington courts is unnecessary. LUPA's 

language starts the 21-day appeal clock only upon issuance and entry of a 

"final" land use decision. Vogel. If a land use decision is invalid and 
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remains subject to enforcement by a local jurisdiction by that local 

jurisdictions own code or the permits terms of approval leave the question 

of validity open, it can't be deemed final. A final land use decision for 

purposes of appellate jurisdiction is '''one which leaves nothing open to 

further dispute and which sets at rest a cause of action between the 

parties'" Samuel's Furniture, 147 Wn.2d at 452 (quoting Black's Law 

Dictionary 567 (5th ed. 1979». If a permit decision by its own terms leaves 

an open question of validity, it cannot be final. Whether the land use 

decision is invalid by its own terms is therefore a question of fact, not 

simple passage of time, and an adjudication process must allow an 

examination of facts and produce a record of determination. Whether a 

statute of limitations bars a suit is a legal question, and therefore the 

applicable statute of limitations issue is a question of law. Bennett v. 

Computer Task Group, Inc., 112 Wn. App. 102, 47 P.3d 594 (2002). 

However, if there is a dispute of fact regarding when the limitation period 

began, this is a question for the finder of fact. Washburn v. Beatt Equip. 

Co., 120 Wn.2d 246, 263, 840 P.2d 860 (1992). There is no reason why 

these principles would not apply to a determination of when a LUP A 

statute of limitations applies to a given situation, based upon the type of 
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decision, the issue being raised (compliance or a challenge), notice, local 

code, and the terms of the land use decision itself. 

When Courts summarily and presumptively apply LUP A to 

defective land uses and land use decisions, LUP A effectively creates and 

perpetuates a grant of special privilege to those who have been relieved of 

society's equal obligations of code and permit compliance. Legislation 

granting this type of unequal and special privilege violates Article 1, 

sections 8 and 12 of the Washington Constitution, and should not be 

interpreted thusly. LUPA should not be interpreted as a beacon of 

opportunity for scofflaws and those who break the rules and seek refuge 

behind the apathy or favor of enforcement officials. If equal treatment 

under the law is to be respected, enforcement must be viewed and treated 

as a different land use decision than permit issuance under LUPA. Courts 

must more closely scrutinize the local code distinctions between permit 

approvals and code and permit enforcement, including final decision 

authority and different administrative processes for appeals. LUPA 

already contains the necessary language for making such distinctions, but 

Washington trial courts can receive clarified direction from this court, to 

be more discriminating in determining when "finality" actually exists in 
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land use decisions by examining the tenns of the decisions in question and 

the local codes. 

This would encourage applicants to obtain all necessary pennits, 

and discourage omissions and gamesmanship the LUPA statute of 

limitations is currently inviting. 

D. The Application Of LUP A Statute Of Limitations To Shoreline 
Jurisdiction Land Use Decisions Which By Their Terms Conflict 
Directly With Statute And The Public Interest As Expressed In The 
Shoreline Management Act Of 1971 (RCW 90.58) Is Improper, And 
The Trial Court's Interpretation Of LUPA Violates Lange's Due 
Process Rights. 

1. Government shall ensure compliance of all shoreline 
development with the shoreline management act. 

The shoreline management act has occupied the field in areas of 

development within the shorelines of the state. As such, the shoreline 

management act trumps local codes, where local codes would allow what 

the act prohibits. Biggers v. City of Bainbridge Island, 169 P.3d 14 

(2007); See, Weden v. San Juan County, 958 P.2d 273 (1998); Ritchie v. 

Markley, 23 Wn. App. 569 (1979) overruled on other grounds by Cowiche 

Canyon Conservancy v. Bosley, 118 Wn.2d 801 (1992) (shoreline 

management act pre-empts contrary local code). Because enforcement is 

mandatory under the shoreline management act, RCW 90.58.200, .210 

.360, .900, local code to the contrary is pre-empted. While a private 

BRIEF OF APPELLANTS 31 



citizen may bring an action for damages but apparently does not have a 

private right of action against a neighbor for injunctive or declaratory 

relief for violations of the SMA, Hedlund v. White, 67 Wn. App. 409, 

415, 836 P.2d 250 (1992), the government must investigate and enforce 

violations and non-compliance with permit conditions. RCW 

90.58.210(1).6 

RCW90.58.210 states: 

" ..... the attorney general or the attorney for 
the local government shall bring such 
injunctive, declaratory, or other actions as 
are necessary to ensure that no uses are 
made of the shorelines of the state in conflict 
with the provisions and programs of this 
chapter, and to otherwise enforce the 
provIsIons of this chapter." RCW 
90.58.210(1) (emphasis added). 

In this case Clallam County had utterly failed to investigate the 

Shoreline violations by Cebelak. They have left Lange with no choice but 

to bring his action against Cebeleks for the public nuisance they created by 

violating the Shoreline code, county code requirements for setbacks and 

violation of the conditions of permit approval imposed by Clallam County. 

6 While other language in the statute and the associated WAC provisions may give the 
appearance of discretionary authority, it is clear those sections provide discretion only as 
to the methods to be used in achieving compliance. 
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LUPA must not prevent Lange from showing the violations committed by 

Cebelaks relating to their permits. 

Even in Samuel's Furniture, a case involving whether or not a 

development was within the shoreline jurisdiction or not, the court 

specifically stated that LUPA statute of limitations did not prevent 

Ecology from challenging compliance with permit conditions "against a 

party ... who obtains a permit and then proceeds to violate the conditions 

of the permit." Samuel's Furniture v. Ecology, 147 Wn.2d 440, 456, 54 

P.3d 1194 (2002). This is in part because the shoreline act in part 

arguably codifies the public trust, which is in the nature of an easement on 

shoreline areas in trust for the people of the state. Biggers v. City of 

Bainbridge Island, 162 Wn. 2d 683. 169 P.3d 14 (2007); See also, Orion 

Corp. v. State, 109 Wn. 2d 621,642, 747 P.2d 1062, 1072 (1987). 

This court must then allow evidence to be submitted to the jury 

that Cebelak created a public nuisance by misrepresentations and permit 

violation from day one. The Order Granting Partial Summary Judgment, 

if it stands, bars presentation of evidence relating to the permits for the 

house and cabin. 

E. The Statute of Limitation for Fraud and Misrepresentation do not 
bar Langes' Claims. 
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Judge Williams in his letter memorandum opined the statute of 

limitation on any action for fraud had expired because no action was 

brought within three years from the date of the fraud. (Memorandum 

Opinion on Defendants' Motion for Summary Judgment; CP P 161 L 27 

to P 162 L 7). Defendants have taken the position in the trial court that 

this finding by Judge Williams prohibits discovery of and the introduction 

at trial of any testimony about the illegality of the home and cabin/storage 

building. CP 128-130). 

Plaintiffs Lange must be allowed to introduce evidence of the 

illegality of the buildings to show that they constitute a continuing 

nuisance under the Clallam County Code. This evidence will also show a 

pattern of misrepresentations by the Defendants in obtaining permits 

including the bulkhead permit. 

The Lange Complaint contends that all permits were obtained by 

intentional misrepresentation. The same statute of limitations and 

discovery rule apply to cases of intentional misrepresentation. See Young 

v. Savidge, 155 Wash.App. 806; 230 P.3d 222 (2010). In Young, the Court 

held that the statute of limitations in misrepresentation cases ran from the 

date of discovery of the misrepresentation. 
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Under RCW 4.16.080(4) actions for misrepresentation and fraud 

must be commenced within 3 years after discovery of facts. In First 

Maryland Leasecorp v. Rothstein, 72 Wash.App. 278; 864 P.2d 17 (1993) 

the court held that the statute does not run until discovery of facts and 

damages suffered. Here Langes suffered damages in 2006 and filed an 

action within three years. The construction of the buildings in violation of 

SMA and the Critical Area Code assisted the Cebelaks in obtaining an 

exemption from the SMA for construction of the bulkhead. The 

construction of that bulkhead caused damages in 2006. 

Judge Williams did not apply the discovery rule except to state: 

To the extent that the allegations of fraud might otherwise impact 
that issue, even the general statute of limitations has long since 
passed since the time at which Plaintiffs would have had notice of 
the nature of the buildings constructed. (CP P 161 L 27 to P 162 L 
7). 

Mr. Lange had complained to the county that the buildings constructed 

might not be in compliance with the County Code regarding setbacks. He 

received a letter in response stating that all setbacks had been complied 

with. (CP 182-186). 

Building setbacks are measured from the Ordinary High Water 

Mark of the shoreline. The OHWM is established by locating the OHWM 

by a qualified specialist. The Langes had no knowledge of the location of 
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the OHWM on the Cebelak property. They had no right to trespass on the 

Cebelak property to detennine its location. It was not until discovery in 

this case, that the Langes found evidence that the Department of Fisheries 

and Wildlife had in 1998 located the OHWM. Upon seeing that evidence 

the Langes retained a surveyor to show the setback lines on the Cebelak 

property. That was the first time that the Langes had knowledge that the 

setback lines had been misrepresented the location of the OHWM and the 

required setbacks for the buildings. Up until this time Lange had been 

infonned by Clallam County that there were no setback violations. 

With regard to the shoreline exemption granted for the Cebelak 

home, it was not until 2013 that the Langes became aware that Clallam 

County knew that the exemption was improper because the home was a 

rental. (CP 48-56) 

The Langes could not be aware of this until receipt of a 

memorandum written by the planning director to the Prosecuting Attorney. 

(CP 49 L 1-8; CP 51-54) 

The facts show that the Langes did not discover these 

misrepresentations until 2007 or later. The lawsuit was filed in 2009 

within three years of the first actual damages sustained by the Langes in 
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late December 2006 as a result of the Cebelak violations, and thus within 

three years of discovery of the misrepresentations. 

VI. Conclusion 

LUPA has no application to this proceeding. The Complaint seeks 

equitable relief and damages. The trial court proceeding was not an 

appeal of the action of the County nor the State in issuing a permit 

The Langes allege that the Cebelaks misrepresented the setbacks in 

their application for permits. The permits issued did not comply with the 

County Code setbacks and critical area provisions. Therefore these 

violations constitute a continuing public nuisance. The Cebelaks violated 

the permit conditions. The code and permit violations can be enforced 

without limitation by the LUPA statute of limitations. 

After Judge Williams issued his Memorandum Opinion, the 

Cebelaks took the position that no evidence of the Cebelak code and 

permit violations could be brought up in discovery or trial. The Langes 

are entitled to present evidence of the violations to support their equitable 

claims. 

Our Courts should not allow LUPA to protect parties that obtain 

permits through intentional misrepresentation. Our Courts should not 
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allow LUPA to protect parties who intentionally violate the terms of 

permits issued. 

The Order Granting Partial Final Summary Judgment should be 

reversed. 

Respectfully submitted, 
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VII. Appendix 
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301·302 1991 UNIFORM BUILDING COOE 

A, U,B,C, Standard No, 27-7, High·stJ:ength Bolting 
I. l~lI4l'..('(..k 

't, J~"Ir'o'i·(' .. ;<f I·k. n",f' 
" ~I 3, Fireproonng 

A, U,B.C, Standard No. 43·8, Thickness and Density Detannination for Spray. 
applied F'Ireproofing C.k, () ~ ,1rJ.:dw ~'. (·/5 M· f C. 

Appllcat.lon for Permit 
Sec. 302. (a) AI)plh:lltJon. 'Ib obtain Ii permit, the applicant shall fil'1lt file an 

application therefor in writing on II fonn fumished by the cod"enforcemellt agency 
for that purpose. Every such applicatIon shall: 

1. Identify and describe t1~ work to be covered by the permit for wllioh applica· 
tion i! made. 

2. Describe the IMd on which the proposed worlc is to be done by legaldescrip' 
tion, street address or similar description that will readily identify and detinitely 
locate the proposed building or work. 

3. Indicate the US" or occupancy f'Or which the proposed work is intelldeci. 
4. Be accompanied by pltllls, dlagrams, computations aod specifications and 

other data 118 requil'\ld in Subsection (b) of this seotion. 
5. State tile valuation of ~ny new bui.ldlngor structure or any addition. remodel

ing or alteratJon to an existing bulJding. . 
6. Be signed by the IIppllcllnt, or Ihe npplicant's !\Ltll • .Q..~gc.nt .. 
7. Give such other dala and info!'l11Ution P" may bere.quired by the building offi.· 

clal. . 
(b) Flails and Speclncatl<lIIs. Plans, engin~ing calculations, dlagrams lind 

other data shall besubmlutld in one orlI\OTe ge~ with each application fora permit. 
When such plans IIT~ not pl'epal'td by lUI IU'Chltect orengineor, the building official 
may requIre any applicant submitting ~uch plB!lS or other data to d~O!I8n:ate Ihat 
stille law dOllS not ~equlre that the plans be prepared by a licensed nrchilecloreng!· 
neer. 'fhe bull ding official may roqllire pltIIls, computations 1I11d specifications to 
be prepared and designed by an engineer or arcWtect licensed by (he state to prac
tice as such evon if not required oy state law. Submitlllls shall Include construction 
Inspection requirements as defined In Section 302 (0), 

EXCEPTION: The building ortlcillll1lllY waive the submission ofpllUlS, oalcula. 
tions. constnJclion 1ll8)leCtlon requiremeo[1; Ind other dill" it it Is found that the natw'e 

. ofthc work appli.cd for is such. ~lat revlew.ing of plM~ Is nol necessary to oblaln .com-

. plianco win] this code. '. . . . . 

(c) ConstructioJllltSpectiOlt •. Theengineer oruJ'chltectin responsible thtnge of 
the 'struc~ural design work shall include in the con8truction documents the follow-
ing: .. 

I. Speciallospoctiolls required by' Sectlon 306. 
2. Othol: sl.1·uctLtral inspections required by ille engineer or architect III responsi

ble charge of the structural clesign wOl'k. 
(d) Informlltion on Plans and Speclflcatlon~. PInus and speclficlttions shall 

be drawn to scale upoo substantial paper or cloth and shall beofslifficiel1t clarity 10 
indicato the loCatIon, nllture and exlentofthe work proposed and show in detail that 
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1~1 UNIFORM BUILDING CODE 302-303 

It will confol'm totht provisions ofthis codea1\d all relevant laws, ordinances,l'ules 
and regulations. 

Plans for buildings more than two !/lories in height of othetthan Ol'oupR, Divi
sion 3 and Group M Occupancies shaH indicate how required struotural lind fire-re
sistive integrity will be maintained where a pen~tration will be made for electrical, 
mechanical, plumbing and communicatJon conduits, pipes and similar sy$tems. 

Permits'l$suBlnce 
Sec. 303., (Il) Issuance. The application .. plan.~, specifications, computations 

and olher datil filed by an applicant for a pemnit shall be reviewed by the building 
officilll, Such plana may be reviewed by other departJn8l1ts of tills jurisdiction to 
verifycompl!ancowith any applicable laws under their jurisdiction. If the building 
official finds that the workdescrlbed in an applicatJon for a permit and the plans, 
specifications and other data filed therewitb conform to the reqllirements of this 
code and other pertinent laws IIlld ordin~l, and that the fees specified In Section 
304 bllve been paid. the building official shall issue a permit therefor 10 the appli
cant. 

When the building official Issues the pennit where plans are required, the build
ing officLal shall ~dol'se in wrillng or Btamp the plans and apecifioations 
APPROVED. Such opprovedplans and specifications shall not be ohanged, modi
fied or allorO<1 without authorizatlons from tbebullding official, and aU work regu
laled by thJs code sball be done In accordanc0 with the approved plans, 

The buildingofflclaJ lIlay issue B ptrmit for the construotion of part ora building 
or'struottire before the enth-c plans and specifiClitions for fJ1e whole building or 
slrllcture have been submitted or approved, provided adequate information Imd de
tal/r.d statements have been filed complying with all pertinent requjremenlil of this 
code, 1110 holder of n portial pennitshall proceed without assurance that the pelmit 
for the entire bul.ldlng or structure will be graol'ed .. 

(b) Retenllon ofP/ans. Dncse! of approved plans,spIl\:it1cations and computa
lions Hhall be re~lined by the building official for a period of not less than 90 days 
from dat.eofcompJetion of the work covered rherein; and 0110 set of approved pll\lls 
and spec,lflcatioDS shall b~ret\lrned to the ~pplicallt, and said set shall be kept on the 
site of the building or work at all times during which tbe work authorized thel'eby III 
in progress, ' 

(c) Valldl!yofPermit. The issuance or 'granting oCa permit or lIppJ'Oval of plans, 
spec:ificatlons and computations shall not be constl'lJed tb be a pennltfor, or an ap
proval of, any violatlon'of IIny of tho provisions of t:bis code or of any othel' ordi
nilllce of the jUlisdiction, Petmits presuming to give authority to violate or cancel 
the prov.isioosofrhiscooe or other ordinances of the Jutisdiction shall not be valid, 

The i~suance of a pennit based oil plans, specifications and other da~ shall not 
prevent fJ1e !luildlng official from thereafter requiring,the co1'rectlon of errors in 
said plans; ~pecificlltlons and other data, or from proVenling building operations 
being cll1'ried on thereunder when in violation of this code or of any other ordl
nl\nces of this jorlsdictlon, 
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1991 UNIFORM BUILDING CODe 

. (d) Exph·lItlun. Every per.mit issued by the building official uod!;!" the provl· 
sions ofthlscodeshllU expire bylimitatlon and becomenullllndvo.idifthe building 
or WorK Duthorlzed by such permit is not commenced wJthin J SO days from the dale 
ohud! permit, or if the building or work authorized by such permit is suspended or 
abandoned atAny lime afterlhe work is commenced foru period oI180d8ys. Be
fore such work can be recommenced, a new ~Jmit shall be first obtalned.l!! go. so, 
/Uld the Pee therefor shall be one half the amount required for II new pem1!t for Buch 
work. provided no changes have been made or will be made In the original plans 
lind specifications for sllch work; and pJ'ovided further that such suspension or 
abandonment has not exceeded one year. In order Ie nenew action on u penn it after 
expiration, the permittee sflall pay II new fvll penni! foe. 

Any pennittee IJDlding an unexpired permit may apply for an extension of the I Urn'., within which work may commence under thaI pennlt when th., permitte.e i$ 
unable to commence work wWlin the time required by this sectlon for good and 
satisfactory reasons. The building official may extend t!Je time for action by the 
permittee for II period not exceeding 180 days on written request by the permittee 
showing that circumsUlnces beyond tbe contro.l of the pennittee have prevented 80-

tion fl'Om being taken. No permit shall be extended more than once. 
(e) Su.9pellSic)IJ ot RevoClition. The buiJdingofficial may, In writing, suspend or 

revoke a permit Issued lmder the provisions Cli this code wncmeverthtl permit Is is
sued in error Dron the basis of incorl'ect information supplied, 01' in v lolat! oli of nny 
ordinance or regulation or any of the proviSions of this code. 

FSfllI 
See. 304. (Ii) Gelleral. F~es ~h~IJ' ~ IISsessed In aocord!lncc with the.prov i$ioos 

of this B.eedon or shall be as set forth in the fee schedule adopted by the jurisdiction. 
(b) Pernlit Fees. The fee for each permit shall be lIS set forth in Thble No.3-A. 
The detemllnatlon o:fvlllue or valufttion under an)' of the pravtsiells of this code 

~hall be made by the building oft1cial. The vuluo ID be used in oomputlngthe bu lid
ingpenn il: lind building plan review fees shall be the totlll value of all COilSltuctio[l 
work for wllich the permit is issued, 11$ well as all finish work, painting, roOfing, 
cl~ctricaJ. plumbing. heating, air cohditioning. elevators, fl)'I) extinguisb.ing sys
tems IIlId uny other pennanent equipment. 

(c) Plnn Review Fees. When n plan or otherdatn life required to be submitted 
by Section 302 (b), a pl~1l reviow .feeshall be paid at UJe time ofsubmittJng plans 
Ilnd spec!tiCl\tlCJI1$ 1'01' review. Said pili!! review fec shall btl 65 percent of tho bu ild· 
ing permit fee a.~ ShOIVI) in Table No. 3·A . 

. ,The planre.view fees specified ill!his subsection are seplU'llte fees front tho PCI" 
mitfees specifled In Section 304 (bJ, lind are In IIddltion to thQ permit fees. 

Wherc plans are incomplete or changed $0 as to require additional plan review, 
nn additional plan review fee shall be c~nl'J~ed lit the rate shown in Thbl~ No.3-A. 

(d) ExpIration of .Plan Review. Applications for which no permit is issued 
within 180 days foJlowing the dille of upplication shall expire by limitation, and 
plans and other (\lItll submitted for review may thEl{eafter be returned to the appli
c<mt ordestroyod by the buildil1g official. The buitdingofficifll may extend the lime 
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1991 UNIFORM'BUILDINO CODe 3040306 

for action by the applicant for a period not ex-ceeding 180 duys on request by the 
applicant showIng that circumstances beyortd the contrOl of the appl icanillave pre
vented Retlan from being taken. No applioation shall be extended more than once. 
In order to renew action 011 an IIPpliolition after eJlpil'ation, the applicant shall re
submit plans and pay a new pl.an review fee .. 

(e) lnvestllatlon Fees: Work without a Permit.!. Investigation. Whenever 
any work. forwhioh a permit is requIred by this code has been commenced without 
first obtaining said permit, a special investigation 8hall be made b~fol'e a penuit 
may be issued for Buch work.· 

'2, Fee. An hwestigation fee, In addition to· the penn it fee, shall be collected 
whethel' or not a permit Js then or subsequently issued: The i nve.~tigfttion fee shall 
be equal to the arrOuhl of the pennit fee required by this code. The minimum inves
tigation fee shalfbe ihe same as the mlnimum fee sot forth in Table No.3-A. The 
payment ~f8uch !nve~lgation ree Bliall not exeinpt any person from compliance 
with all ot/lor provisIons of this code nor from My penalty preI;cribed by law. 

(t) Fee Refuncls. The bull cling officl,al may authorize i-e-IWlding of allY fee paid 
hereunder wliich )¥88.erroneouBiy paid or col1ected. 

The building official may authdrize refunding of not more thah 80 perce11t of the 
penult fee pllid when no work has been done under a permit issued Ih aocordance 
wi\h this code. 

The building oCfioialmay authorlze refunding of not more than 80 percent of the 
plan review fee pal<J when lin application for a perlllJt fOl' which a plan J'eview fee 
has been paid is wi~lclrawn. or canceled before any plan revieWing' is done. 

The buildingofflcial shnll not auihorlze lefuhdlngofl!ny fee paid except on wrlt
tel1l1ppllcation filed by the original pennlttee not later than I BOdays after the date 
of,fee pa~meot:· '. .. - . 

Inspectldn& 
. Sec. 3()S. (a) General. All consjruction or work for whicl, n peITnit is f\",quired 
shall be ~lIbject to inspcction by the building orneial and all such conslTLiction or 
work shall romain aCCllSSlble and exposed for inspt;ction purposes until approved 
by the building officili/' In addition, certain Lypes ofconstl'u(1timlshllll have contin
uous inspection as specified ht Section 306. 

Approval as Il resuIt oflll'1 ir'lspectiol)shtll1 riot be OOl1strued tobean apprQvaloJ'a 
vioiRtiOll of t1ie provisions of this' code or Of other'ord[nances of the jurisdiction. 
Imptlctlons pi'esuming to give puthorify to violate 9r cancellhe provisiol's of this 
code 01' of other ordinances of the jurisdiction sllalJ ITot btl va.! Id. 

It shall bethecluty of the pel1ult apl'llcantto cause l:h6 work tOI'elmrin accessible 
lind exposed for inspection purposes. Neither the buIlding officio! l10rthe Jurisdic· 
tion shall be liable fOl'eXI)ehse entailed ill the removal or replacoment of any mate· 
rjal required t.o allow impor.tion. . 

A survey of the lot may be required by tho' bailding official to verify that \lle 
~truclUTe is located i(1 IIccordance with the approved plans. 

(b) lnspcction RccOI'd Cal'd. Work req uiril1g II pe11llil shall not be commenced 
lInt.il the pennlt holder or an agent of tbe permit holder shall have posted or other~ ~ 
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Chapter 20.04 NAME AND PURPOSE Page 1 of 1 

Chapter 20.04 
NAME AND PURPOSE 

Sections: 
20.04.010 Name and purpose. 
20.04.020 Statement of goals. 

SOURCE: ADOPTED: 
Ord.812 04/03/07 

20.04.010 Name and purpose. 
(1) The purpose of this title is to identify processes and methods to achieve compliance with 
laws and regulations adopted by Clallam County pursuant to Article XI, Section 11 of the 
Washington Constitution and other State laws that promote and protect the general public 
health, safety, and environment of Clallam County residents. According to the provisions of 
RCW 36.32.120(7), this title declares certain acts to be civil violations and establishes civil 
enforcement procedures and penalties, and also declares certain acts to be misdemeanors, 
punishable by a fine of not more than $1,000 and/or imprisonment in a County jail for not more 
than 90 days. 

(2) It is the intent of Clallam County to pursue code compliance actively and vigorously in order 
to protect the health, safety, and environment of the general public. 

(3) While this title authorizes Clallam County to take action to enforce laws and regulations, it 
shall not be construed as placing responsibility for code compliance or enforcement upon 
Clallam County in any particular case, or as creating any duty on the part of Clallam County to 
any particular person(s). 

20.04.020 Statement of goals. 
It is the policy of Clallam County to emphasize code compliance by education and prevention 
as a first step. While warnings and voluntary compliance are desirable as a first step, 
enforcement through civil and criminal remedies should be used as needed to assure and 
effect code compliance. Abatement should be pursued only when appropriate and feasible. 

The Clallam County Code is current through OrdInance 
889, passed February 12, 2013. 
DIsclaimer: The Clerk of the Board's Office has the offic!al 
version of the Clallam County Code. Users should contact the 
Clerk of the Board's Office for ordinances passed subsequent to 
the ordinance Cited above. 

Ordinances Adopted But Not Yet Codified 
(http://www.cJallam.net)nav/lndex.asp?page=countycode) 

County Website: http://www.clallam.net/ 
(http:l{www.ciallam.net)) 

County Telephone: (360) 417·2234 
Code Publishing Company 

(http://www.codepubllshlng.com/) 
eLibrary 

( http://www.codepublishing.com/elibrary.html) 

http://www.codepublishing.com/W AlClallamCounty IhtmVClallamCounty20/ClallamCoun... 6/13/2013 



Chapter 20.08 GENERAL PROVISIONS 

Sections: 
20.08.010 Definitions. 

Chapter 20.08 
GENERAL PROVISIONS 

20.08.020 Declaration of public nuisance, misdemeanor. 
20.08.030 Enforcement authority and administration. 
20.08.040 Conference. 
20.08,050 Guidelines regarding responses to potential violations. 
20.08,060 Investigating potential violations. 
20.08.070 Enforcing civil code violations, 
20,Q8,080 Service of citation, notice and order, and stop work order, 
20.08.090 Right of entlY and warrants. 
20,08,100 Certificate of correction. 
20.08,110 Limitation of liability. 
20.08.120 Denial of permits. 

SOURCE: ADOPTED: 
Qed.812 04/03/07 

20.08.010 Definitions. 

Page 1 of8 

The words and phrases designated in this section shall be defined for the purposes of this title 
as follows: 

(1) "Abate" means to take whatever steps are deemed necessary by Clallam County to 
remove, stop, rehabilitate, demolish, or repair a condition which constitutes a public nuisance. 

(2) "Appellant" means the party appealing a citation, notice and order, order to stop work, or 
Director's decision on a request for certificate of correction, 

(3) "Civil code violation" means and includes one or more of the following: 

(a) An act or omission contrary to an ordinance of Clallam County that regulates or 
protects the public health, safety, environment, or use and development of land or water, 
whether or not the ordinance is codified; and 

(b) An act or omission contrary to the conditions of any permit issued pursuant to any 
such ordinance, or a notice and order or stop work order issued pursuant to this title, 

(4) "Department" means: 

(a) The Clallam County Department of Community Development; or 

(b) Such other department as the Clallam County Board of County Commissioners by 
ordinance authorizes to utilize this title. 

(5) "Director" means, depending on the code violated: 

(a) The Director of the Department of Community Development, and authorized 
representatives of the Director, including, but not limited to, enforcement officers and 
inspectors whose responsibility includes the detection and reporting of civil code 
violations; 

http://www.codepublishing.com/W AlClallamCounty IhtmVCla11amCounty20IClallamCoun .. , 6/13/2013 



Chapter 20.08 GENERAL PROVISIONS Page 2 of8 

(b) The Director and authorized representatives of such other department as the Clallam 
County Board of County Commissioners by ordinance authorizes to utilize this title; or 

(c) Such other person as the Clallam County Board of County Commissioners by 
ordinance authorizes to utilize this title. 

(6) "Hearing Examiner" means the Clallam County Hearing Examiner, as provided In Chapter 
Z2JM cee, Hearing Examiner. 

(7) "Mitigate" means to take measures, subject to Clallam County approval, to minimize the 
harmful effects of the violation where remediation is either impossible or unreasonably 
burdensome. 

(8) "Permit" means any form of written certificate, approval, registration, license, or any other 
written permission issued by Clallam County. 

(9) "Permit conditions" means the conditions of permit approval including but not limited to: 

(a) The provisions of any mitigation plans, habitat management plans, and other special 
reports submitted and approved as part of the permit approval process; 

(b) The easement and use limitations shown on the face of an approved final plat map 
which are intended to serve or protect the general public. 

(10) "Person" means any individual, association, partnership, corporation, or legal entity, public 
or private, and the agents and assigns of the individual, association, partnership, corporation, 
or legal entity. 

(11) "Person responsible for code compliance" means either the person who caused the 
violation, if that can be determined, or the owner, lessor, lessee, tenant, or other person 
entitled to control, use or occupy, or any combination of control, use or occupy, of the subject 
property, or both. 

(12) "Remediate" means to restore a site to a condition that complies with regulatory 
requirements as they existed when the violation occurred; or, for sites that have been 
degraded under prior ownerships, restore to a condition that does not pose a threat to public 
health, safety, or environment. 

(13) "Subject property" means the real property where the civil code violation has occurred or is 
occurring. 

20.08.020 Declaration of public nuisance, misdemeanor. 
(1) All civil code violations are hereby determined to be detrimental to the public health, safety, 
and environment and are hereby declared public nuisances, which may be subject to 
abatement and recovery of abatement costs pursuant to RCW 36.32.120(10), as now enacted 
or hereafter amended. 

(2) Any person who knowingly causes, aids, or abets a civil code violation by any act of 
commission or omission is guilty of a misdemeanor, punishable by a fine of not more than 
$1,000 andlor imprisonment in a County jail for not more than 90 days. Each calendar week 
(seven days) such violation continues shall be considered a separate misdemeanor offense. 
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(3) The Prosecuting Attorney may at any time bring such additional injunctive, declaratory, 
criminal, or other actions as are necessary to enforce the provisions of the Clallam County 
Code. 

(4) Nothing in this title shall be Interpreted to mean that civil and criminal remedies for the 
same violations may not be brought simultaneously. 

20.08.030 Enforcement authority and administration. 

Page 3 of8 

(1) All conditions determined to be civil code violations may be enforced pursuant to the 
provisions of this title except to the extent preempted by State or faderallaw, and except to the 
extent preempted by any contrary enforcement and penalty provisions contained in the 
ordinance being enforced. 

(2) The procedures set forth in this title shall not in any manner limit or restrict the Director or 
the Prosecuting Attorney from remedying civil code violatiohs or abating public nuisances in 
any other manner authorized by law. 

(3) If the Director establishes, based on the provisions of CCC 20.08.060, that a civil code 
violation exists, the Director may: 

(a) Enter into voluntary compliance agreements with persons responsible for code 
compliance as authorized in this title, and waive a portion of unpaid penalties and 
associated interest according to the provisions of this title; 

(b) Issue citations and assess civil penalties ("penalties") as authorized by this title; 

(c) Issue notice and orders and order remediation or mitigation of the civil code violation, 
assess penalties and costs of code compliance ("costs"), and/or suspend or revoke any 
permit previously issued by the Director, as authorized by this title; and/or 

(d) Issue stop work orders to order work stopped at a site, as authorized by this title. 

(4) The Director shall send out regular bills for penalties and costs owing under this title. If 
penalties and/or costs remain unpaid 90 calendar days after they have been imposed (or, if 
appealed, 90 calendar days after final resolution of the appeal), the Director is authorized to: 

(a) Impose interest at six percent per annum; 

(b) Record a lien against the subject property if owned by the person responsible for code 
compliance; 

(c) Use the services of a collection agency according to the provisions of RCW 19.60.500. 

(5) In administering the provisions for code enforcement, the Director is authorized to waive 
anyone or more such provisions so as to avoid substantial injustice by application thereof to 
the acts or omissions of a public or private entity or individual, or acts or omissions on public or 
private property including, for example, property belonging to public or private utilities, where 
no apparent benefit has accrued to such entity or individual from a code violation and any 
necessary remediation is being promptly provided. For purposes of this provision, substantial 
injustice cannot be based on economtc hardship. 

(6) The proVisions of this title detailing departmental administration of code compliance 
procedures are intended only for the purpose of providing guidance to Clallam County 
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employees and are not to be construed as creating a basis for appeal or a defense of any kind 
to an alleged violation. 

(7) The provisions of this title authorizing the enforcement of noncoditied ordinances are 
intended to assure compliance with conditions of approval on permits or approvals which may 
have been granted pursuant to ordinances which have not been codified, and to enforce new 
regulatory ordinances which are not yet codified. Departments should be sensitive to the 
possibility that c~izens may not be aware of these ordinances, and should give warnings prior 
to enforcing such ordinances, except that a stop work order may be issued any time when a 
civil code violation is found to be in progress. 

20.08.040 Conference. 
An informal conference may be conducted at any time by the Director at his discretion and 
subject to available resources for the purpose of facilitating communication among concerned 
persons and providing a forum for efficient resolution of any violation. Interested parties shall 
not unreasonably be excluded from such conferences. 

20.08.050 Guidelines regarding responses to potential violations. 
It is the County's policy to Investigate and to attempt to resolve all potential code violations. At 
the discretion of the Director, potential violations may be processed in any order that 
maximizes the efficiency of enforcement. However, at times when not all potential code 
violations can be investigated due to lack of resources or otherwise, the most serious potential 
violations should be addressed before less serious potential violations. The following 
guidelines should be applied by the Director in prioritizing responses to potential violations: 

(1) Violations that present an imminent threat to public health or safety. 

(2) Violations that present a high risk of damage to public resources and/or facilities. 

(3) Violations involving a regulated use or activity under Chapter 27.12 CCC, Clallam County 
Critical Areas Code, or ecc Title 32, Floodplain Management, or involving shorelines or 
shorelands under Chapter ~ CCC, Shoreline Management. 

(4) Violations that may result in damage to real or personal property. 

(5) Violations that do not fit within any of the previous categories, and have only minor public 
impacts. These potential violations should be processed in the order in which they are 
received, and as resources allow. 

As a guideline and if resources allow, all potential violations should be investigated within 60 
calendar days and enforcement actions should be Initiated within 120 calendar days of comIng 
to the Department's attention. Failure to meet these guideline response dates does not in any 
way prevent the Director from investigating and enforcing potential violations outside of these 
response dates. 

20.08.060 Investigating potential violations. 
The Director shall determine, based on information derived from such sources as field 
observations, the statements of witnesses, relevant documents, and available data systems, if 
the following elements have been established. All elements must be established to determine 
that a civil code violation has occurred or is occurring. 

(1) The Director shall identify the person responsible for code compliance as defined in this 
title. 
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(2) The Director shall identify the specific provision of the relevant ordinance, permit condition, 
notice and order, or stop work order that has been or is being violated. 

(3) The Director shall determine whether there are reasonable grounds to believe that the acts 
or omissions that constitute the violation did occur or are occurring. Such grounds may be 
established either by personal observation or by reliable evidence from witnesses. 

20.08.070 Enforcing civil code violations. 
When a civil code violation has been established according to the provisions of CCC 
20.08.060, the Director may use the following guidelines in enforcing the violation. Failure to 
meet the following guidelines does not in any way prevent the Director from enforcing the 
violation. 

(1) Stop work orders should be issued promptly upon discovering a violation in progress. 

(2) Except as provided in subsections (1) and (3) of this section, the Director may issue a 
written warning to the person determined to be responsible for code compliance. Warnings 
may be mailed by regular mail, hand-delivered in person, or posted on the subject property. 
The warning shall inform the person determined to be responsible for code compliance of the 
violation and allow the person an opportunity to correct it or enter into a voluntary compliance 
agreement as provided for by this title. The site shall be reinspected as identified in the 
warning. 

(3) No warning need be issued in emergencies, repeat violation cases, cases that are already 
subject to a voluntary compliance agreement, cases in which the violation creates a situation or 
condition that is not likely to be corrected within a short period of time, cases in which a stop 
work order is necessary, or if the person responsible for code compliance knows or reasonably 
should have known that the action was a civil code violation. 

(4) Notice and orders may be issued in cases where corrective action, such as remediation 
and/or mitigation, is necessary to bring about compliance. 

(5) Citations may be issued in cases where corrective action is not necessary or already 
ordered in a previous enforcement action. 

Any complainant who provides a mailing address and requests to be kept advised of 
enforcement efforts shall be mailed copies of all written warnings, voluntary compliance 
agreements, citations, notice and orders, stop work orders, decisions on requests for certificate 
of correction, notices of hearings, and orders of Hearing Examiner with regard to the alleged 
violation. Unless otherwise served as a person responsible for code compliance, the landowner 
of the subject property, and the applicant of the underlying permit shall also be mailed copies 
of all written warnings, voluntary compliance agreements, citations, notice and orders, stop 
work orders, decisions on requests for certificate of correction, notices of hearings, and orders 
of Hearing Examiner with regard to the alleged violation. 

20.08.080 Service of citation, notice and order, and stop work order. 
(1) Service shall be made on a person responsible for code compliance by one or more of the 
following methods: 

(a) Service in person may be made by leaving a copy of the citation or notice and order 
with the person, or at the person's house of usual abode with a person of suitable age 
and discretion who resides there. 
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(b) Service directed to the landowner andlor occupant of the subject property may be 
made by posting the citation or notice and order in a conspicuous place on the subject 
property and concurrently mailing a copy of the same as provided for below, if a mailing 
add ress is available. 

(c) Service by mail may be made by mailing two copies of the citation or notice and order, 
postage prepaid, one by ordinary first class mail and the other by certified mail, to the 
person's last known address. The taxpayer's address as shown on the tax records of 
Clallam County shall be deemed to be the proper address for the purpose of mailing such 
notice to the landowner of the subject property. Service by mail shall be deemed effective 
upon the third business day following the day of mailing. 

(d) For notice and orders only, when the address of the person responsible for code 
compliance cannot reasonably be determined, service may be made by publication once 
in a local newspaper with general circulation and, in addition, the notice and order should 
be posted in a conspicuous place on the subject property. 

(e) Service of a stop work order may be made by posting the stop work order in a 
conspicuous place on the subject property or by serving the stop work order in any other 
manner permitted by this section. 

(2) The person effecting the service shall make proof of service by a written declaration stating 
the date and time of service and the manner by which service was made. 

(3) The failure of the Director to make or attempt service on any person named in the citation, 
notice and order, or stop work order shall not invalidate any proceedings as to any other 
person duly served. 

20.08.090 Right of entry and warrants. 
(1) Any entry made to private property for the purpose of inspection for code violations shall be 
accomplished in strict conformity with Constitutional and statutory constraints on entry. The 
Director (or his designee) is authorized to enter upon any property forthe purpose of 
administering this title provided the Director shall make entry only if such entry is consistent 
with the Constitutions and laws of the United States and the State of Washington. 

(2) The Director is authorized to enter upon property or premises to determine whether Clallam 
County codes are being obeyed, and to make any examinations, surveys, and studies as may 
be necessary in the performance of his or her duties. These may include but are not limited to 
the taking of photographs, digital images, videotapes, video images, audio recordings, 
samples, or other physical evidence. All inspections, entries, examinations, studies, and 
surveys shall be done in a reasonable man nero If the property is occupied, the Director shall 
ask permission of the occupants before entering the property. If an owner, occupant, or agent 
refuses permission to enter or inspect, the Director may seek an administrative or criminal 
search warrant. 

(3) The Prosecuting Attorney may request that a District Court or Superior Court of competent 
jurisdiction issue an administrative search warrant. The request shall be supported by an 
affidavit of a person having knowledge of the facts sworn to before the judge and establishing 
the grounds for issuing the warrant. 

(a) If the judge finds that the affidavit given upon proper oath or affirmation shows 
probable cause to believe that a Clallam County code has been violated, the judge may 
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issue an administrative warrant for the purpose of conducting administrative inspections 
or gathering of evidence. The warrant shall: 

(i) State the grounds for its Issuance and the name of each person whose affidavit 
has been taken in support of the warrant; 

(Ii) Be directed to the Director (or his designee) or a person authorized by the 
relevant code to execute it; 

(iii) Command the person to whom it is directed to inspect the area, premises, or 
building identified for the purpose specified and the evidence that may be gathered; 

(Iv) Direct that it be served during normal business hours. 

(b) When executed, a copy of the warrant shall be left on the property or the premises 
searched. 

(c) A warrant issued under this section shall be executed and returned, accompanied by a 
written inventory of any evidence taken, within 10 calendar days of its date unless, upon a 
showing of a need for additional time, the court orders otherwise. 

(d) If evidence is seized pursuant to a warrant, a copy of the written inventory of any 
evidence taken shall be provided to the person from whom or from whose premises the 
evidence was taken, together with a receipt for the evidence taken. 

(e) The judge who has issued a warrant shall attach thereto a copy of the return (the 
endorsement made by the person executing the warrant, stating what (s)he has done 
under it, the time and mode of service, etc.) and all papers returnable in connection 
therewith and file them with the Clerk of the Court in which the inspection was made. 

(4) Any search warrant obtained pursuant to criminal sections authorized under this title shall 
be governed by appropriate Washington State statutes and court rules. 

20.08.100 Certificate of correction. 
(1) It shall be the responsibility of any person identified as a person responsible for code 
compliance to bring the subject property into compliance with Clallam County Code. Payment 
of penalties and costs, applications for permits, acknowledgement of stop work orders, and 
compliance with other remedies does not substitute for performing the corrective work required 
to bring the subject property into compliance with Clallam County Code. 

(2) A violation shall be considered ongoing and daily penalties continue to accrue up to the 
date that the subject property has been brought into compliance with Clallam County Code, as 
determined by the Director, and as evidenced by a written certificate of correction in the form of 
a letter issued by the Director. 

(3) A request for a certificate of correction shall be in writing on a form made available by the 
Director and shall be submitted to the Director. This request shall include the following: 

(a) The address, legal description, and/or Clallam County tax parcel number of the subject 
property; 

(b) A declaration of corrective actions performed; 

(c) Authorization for the Director or his designee to enter and remain upon the subject 
property, during normal Clallam County business hours, to verify whether the subject 
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property has been brought into compliance, in the form of written permission of the 
occupant or, if not occupied, the landowner; and 

(d) Name, mailing address, and phone number of the person requesting the certificate of 
correction. 

(4) The Director shall issue a decision on a request for a certificate of correction in writing 
with in 10 calendar days of receipt of the written request and shall serve the same on the 
person responsible for code compliance, the party requesting the certificate of correction, the 
landowner of the subject property, the complainant, and the applicant ofthe underlying permit, 
if any, by mailing a copy of the same to the last known address of each party. The person 
effecting the mailing shall declare in writing the date and address the mailing was made. 
Service by mail shall be deemed effective upon the third business day following the day of 
mailing. The decision of the Director on a request for a certificate of correction may be 
appealed pursuant to the appeal provisions of this title. 

(5) The certificate shall include a legal description of the subject property, shall indicate the 
date on which daily penalties ceased to accrue (the date the request for a certificate of 
correction was received), and shall state if any unpaid penalties and costs for which liens have 
been recorded are still outstanding and continue as liens on the subject property. 

(6) A certificate of correction shall not constitute nor be considered a warranty, guarantee, or 
certification of any kind, express or implied, by Clallam County as to the physical condition of 
the subject property. 

20.08.110 Limitation of liability. 
Any person determined to be responsible for code compliance pursuant to a citation or notice 
and order shall be liable, jointly and severally with all persons responsible for code compliance, 
for the payment of any and all penalties and costs. However, if the landowner of the subject 
property affirmatively demonstrates that the action which resulted in the violation was taken 
without the landowner's knowledge, that landowner shall be liable, jointly and severally with the 
person responsible for code compliance, only for the costs of bringing the subject property into 
compliance with Clallam County Code. 

20.08.120 Denial of permits. 
The Director shall not issue any permit or other development approval on a property subject to 
a stop work order, notice and order, citation, or voluntary compliance agreement as long as the 
civil code violation that is the subject of the stop work order, notice and order, citation, or 
voluntary compliance agreement remains uncorrected, except that the Director may issue such 
permits necessary to correct the violation. 

The Clallam County Code Is current through Ordinance 
889, passed February 12, 2013. 
Disclaimer: The Clerk of the Board's Office has the official 
version of the Clallam County Code. Users should contact the 
Clerk of the Board's Office for ordinances passed subsequent to 
the ordinance cited above. 

Ordinances Adopted But Not Yet Codified 
( http://www.dallam.net/nav /i ndex.asp?page=cou ntycode) 

County Website: http://www.clallam.net/ 
(http://www.clallam.net!) 

County Telephone: (350) 417-2234 
Code Publishing Company 

(http://www.codepubllshlng.com!) 
eLibrary 

(http://www.codepublishing.com/elibrary.html) 
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Adams 17.88.010 Implied 17.88.030 
17.88.040 Misdemean. 

Asotin 17.18.080 (l)(a) 17.18.060 (l)(e)(i) 17.18.080 (l)(c) 17.18.030 - 050 17.18.010 17.18.090 
Benton 3.02.020;11.54.020 3.02.030;11.54.020 3.02.010; 11.54.010 

Civil violation, misdem. 
Chelan 16.14.020 (a)(l) 16.14.020 (a)(2) 16.02.030 16.14.010 (a)(3) 16.06.010 16.02.030 (9) 16.18.10 
Clallam 20.08.010 (3)(a) 20.08.010 (3)(b) 20.08.020 (1) 20.08.030; 20.08.070 20.08.070 20.08.030 (4)(b) 
Clark 32.12.020 (l)(i) 32.12.020 (l)(i) 32.04.030 (1) 32.12.020 (l)(iv) 32.04.045 - 070 32.08.040 (1) 32.16.010 
Cowlitz 2.06.040 (A) 2.06.040 (B) 
Columbia 18.05.030 18.05.070 

18.05.090 18.05.080(M) 
18.140.030 

Douglas 14.92.060 (A) (4) 14.92.060 (A)(6) 14.92.020 Violation· 14.92.060 (A)(2)(3) 14.92.030 (A) 14.92.040 (C) 
Ferry Section 13.02 Section 13.03 Section 13.00 

Civil Infraction Code 
Franklin 2.08.040 (D) 2.08.040 (D) 2.08.010 2.08.040 (C) 2.08.050 2.08.140 (A,C,E,F) 

17.04.040 (D) 17.04.040 (D) 17.04.010 17.04.040 (C) 17.04.050 17.04.150 (A,C,E,F) 
Garfield 
Grant 25.16.020 (3)(4) 25 .16.020 (2) 25.16.040,25.16.320 25.16.310 (l)(c) 25.16.050 25.16.120(4) 25.16.290 

25.16.310 (l)(a) 25.16.370 25.16.200 (5) 25.16.320 (4) 
25.16.210 (1) 25.16.340 

Grays Harbor 17.76.070 17.76.020,17.80.090 17.76.020 17.76.020 17.76.040, 17.80.070 
Island 17.03.260(D)(4) 17.03.260 (D)(4) 17.03.260 17.03.260(G)(1)(c) 17.03.260 17.03.250 17.03.260(D)(5) 

17.03.260(G)(1)(a) 17.03.260(G)(1)(a) 17.03.260(H) 
Jefferson 18.50.020 (4) 18.50.020 (4) 18.50.010 18.50.020 (3) 18.50.090 18.50.040(7) 18.50.130(1)(3)(4)(7) 

18.50.100 (l)(a) 18.50.100 (l)(e) Implied" 18.50.100 (l)(d) 
18.50.110 (3) 18.50.110 (3) 18.50.110 (3) 

King 23.02.040 (A)(4) 23.02.040 (A)(7) 23.02.030 (A) 23.24.100 (3) 23.02.040 (A)(C)(D) 23.02.040 (F) 23.02.040 (C)(E) 
23.02.040 (C)(D) 23.02.030 (B) 23.02.070 (A) 23.02.070 (I) 
23 .24.100 (1) 26.36.010 (2) 

Kitsap 17.530.040 9.56 2.116.010 - 030 17.530.030 9.56.060 (6) 
17.530.020 - 030 17.530.010 Direct Injunction 

Kittitas 18.06.050 18.06.050 18.01.010 (1)(3) 18.01.020 18.02.030 (9) 
18.01.040 18.05.030 (8) - (11) 

Klickitat 15 .38.060 15.38.060 15.04.020 (B) 15.38.060 15 .04.020 (A) 15.04.020 (B) Direct Full Code Not 
15.38.080 Accessible 

Lewis 17.300.030 (2)(3) 17.300.030 (1) 17.07.010 - 020 
17.300.040 (2)(a) 17.300.020 

Lincoln 17.05.030 17.05.010 (A) 
Civil Infraction Code 

Mason 15 .13.020 (a-c) 15 .13.020 (a-c) 15.13.020 (d) 15.13.020 (a-c) 15.13.010 15.11.010 (a) 15.13.060 (b) 
15 .13.070 (a),(b)(4) 15.13.070 (a),(b)(4) Civil I nfraction 15.13.070 (a),(b)(4) 
15 .13.075 (a-d) 15.13.075 (a-d) 15.13.075 (a-d) 

15.13.030 (c) 
Okanogan 17.38.010-040 17.38.010-040 17.38.020-030 17.38.010-040 17.38.010-040 17.35.020 Direct 17.38.040 

17.35.060-070 



;_~';L ~l,: ~_:'.):, :'~U_'~"I!J: '.,,<, 

Pacific Ord . 165 Sec l(A)(O) Ord . 165 Sec 1(B)(3) 
Civil Infraction Code 

Pend Orielle XX.92.01O XX.92.020 XX.92 .050 XX.92.080 
Civil Infraction Code 
XX .92.030(A)Nuisance 

Pierce 18.140.020 18.140.030 (A) 18.140.020 18.140.050 (C) 1.16 18.140.040 (B)(4) 
18.140.030(B)(C) 1.16.010 - 020 

Civil Infraction Code 
Sanjuan 18.100.020 18.100.020 18.100.020 (E) 18.100.020 (C) 18.100.030 18.100.060 (C)(l) 

18.100.020 (0) 18.100.020 (0) 18.100.030 (F) 18.100.060 (A-C) Oirect Injunction 
18.100.030 (F) 18.100.030 (F) 

Skagit 14.44.150 (a) 14.44.010 (1) 14.44.150 (c) 14.44.010 (2) 14.44.010 (3) 14.44.160 
14.44.030 (1)(2) 14.06.160 (2)(a) 

14.06.170 (2)(a) 
14.06.180 

Skamania 15.04.030 (A) 15.04.030 (B)(l) 15.04.030 (B)(3) 
Snohomish 30.85.020 (3)(4) 30.85 .020 (2) 30.85.040 (1)(2) 30.85.310 (c) 30.85.050 Not clear 30.85.160 (2)(h) 

30.85.060 (4) 30.85.370 30.85.290 
30.85.310 (c) 30.85.320 (4) 

30.85.330 - 350 
Spokane 14.408.020 (1) 14.408.020 (2) 14.408.040;14.408.020(3) 14.408.020 14.408.060(1) 

Civil Infraction Code 14.408.080 (13) 
Stevens 3.40.020 (A-C) 3.40.020 (0) 3.40.060 3.40.030 (1-2) 3.40.010 3.40.040 (C) 

3.40.030 (3-6) 3.40.030 (5) 
Thurston 20.60.050 (3) 20.60.050 (4) 20.60.050 (2) 20.60.050 (4) 20.60.010 20.60.060 (1)(2) 20.60.055 (7) 

Civil Infraction Code 
Wahkiakum 30.04.220 30.04.220 30.04.220; 30.04.250 30.04.200; 30.04.210 
Walla Walla 14.13.090 (A) 14.13.090 (A) 14.13.020 14.13.110 (A)(2)(3) 2.50.020 2.50.070 (A)(8) 14.13.090 (0) 

14.13.110 (A)(4)(5) Civil Infraction Code 14.13.030 2.50.100 (A) 
2.50.120 - 130 

Whatcom 20.94.030 20.94.070 20.94.030 (1) 20.94.070 20.94.020 Not clear 20.94.080 

Civil Infraction Code 
Whitman 19.05.040 19.05.040 19.05.010 (A) 19.05.040 

Civil Infraction Code 19.06.052(1) 
19.06.060 

Yakima 13.25.030 13.25.010 13.25.050 Not clear 
Civil I nfraction Code 15.84.010 - 120 
13.25.060 Nuisance 
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Attached hereto for filing is a Return of Service singed by Donald DeMers and received 

by Randy M. Boyer. 



Superior Court of Washington 
County of Clallam 

SCOTT K. LANGE, Trustee and ELIZABETH 
R. LANGE, Trustee, Trustees of the Lange 
Family Trust 

Appellant, 
v 

DAVID A. CEBELAK AND KRISANNE R. 
CEBELAK, husband and wife and the marital 
community composed thereof, 

Respondents. 

I Declare: 

No. 09-2-01301-1 

Return of Service 
(Optional Use) 
(RTS) 

1. I am over the age of 18 years, and I am not a party to this action. 

2. I served the following documents to .==G=re""g""o=ry~J.,-W.:.:...::a.:.:.II ____________ _ 

[] summons, a copy of which is attached 
[ ] petition in this action 
[ ] proposed parenting plan or residential schedule 
[ ] proposed child support order 
[ ] proposed child support worksheets 
[ ] sealed financial source documents cover sheet and financial documents 
[ ] financial declaration 
[ ] Notice Re: Dependent of a Person in Military Service 
[ ] notice of hearing for _________________ _ 
[ ] motion for temporary order 
[ ] motion for and ex parte order 
[ ] motion for and order to show cause re: _ _ _______ ______ _ 

[ ] declarations of _______ __ -T-=="""'"......;:.~---------
[ ] temporary order 
[X ] other: A ellants' Brief Brief A 

3. The date, time and place of service were (if by mail refer to Paragraph 4 below): 

Date: April 11, 2014 Time: 10:50 a.m .. 
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Address: 1521 Piperbeny Way, Suite 102, Port Orchard, WA 98366 

4. Service was made: 

[X ] by delivery to the person named in paragraph 2 above. 
[ ] by delivery to (name) , a person of 

suitable age and discretion residing at the respondent's usual abode. 
r] by publication as provided in RCW 4.28.100. (File Affidavit of Publication separately.) 
[ ] (check this box only if there is a court order authorizing service by mail) by mailing two 

copies postage prepaid to the person named in the order entered by the court on 
(date) . One copy was mailed by ordinary first class mail, 
the other copy was sent by certified mail return receipt requested. (Tape return receipt 
below.) The copies were mailed on (date) --:---:--:--________ --:-,...--

[ ] (check this box only ifthere is a statute authorizing service by mail) by mailing a copy 
postage prepaid to the person requiring service by any form of mail requiring return 
receipt. (Tape return receipt below.) The copy was mailed on (date) ______ _ 

5. Service of Notice on Dependent of a Person in Military Service. 

[ ] The Notice to Dependent of Person in Military Service was [] served on [ ] mailed by 
first class mail on (date) ______________ _ 

[] Other: 

6. Other: 

I declare under penalty of perjury under the laws of the state of Washington that the foregoing is true and 
correct. 

Signed at ~33r==T'=:...:..='-'-'-'~r-:='-'T=7T'-'='------'-'~"-=-"-"---- on April 11, 2014 

Signature 

Fees: 
Service 
Mileage 
Total 

$65.00 
$13.16 
$78.16 

(Tape Return Receipt here, if service was by mail.) 

Donald DeMers 
Print or Type Name 
Washington Registered Process Server 20 II 03170041 

File the original Return of Service with the clerk. Provide a copy to the law enforcement agency where 
protected person resides if the documents served include a restraining order signed by the court. 
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