IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON

DIVISION I
IN RE THE PERSONAL ) NO. 45972-8-lI
RESTRAINT PETITION OF ) RESPONSE TO
) PERSONAL RESTRAINT
MICHAEL LYNN SUBLETT ) PETITION

Comes now Jon Tunheim, Prosecuting Attorney in and for
Thurston County, State of Washington, by and through Carol La
Verne, Deputy Prosecuting Attorney, and files its response to
petitioner's personal restraint petition pursuant to RAP 16.9.

l. BASIS OF CURRENT RESTRICTIONS ON LIBERTY

Michael Lynn Sublett is currently in the custody of the
Washington Department of Corrections (DOC), serving a life sentence
without the possibility of parole. He was convicted of first degree
murder, a third strike under the Persistent Offender Accountability Act
(POAA). Appendix A, Judgment and Sentence.

. STATEMENT OF PROCEEDINGS

Sublett was charged by second amended information with first

degree premeditated murder or, in the alternative, with first degree

felony murder. Appendix B, Second Amended Information. He was



tried in a joint trial with his codefendant, Christopher Olsen, and found
guilty of both of the alternatives charged. Appendix A. Sublett and
Olsen both appealed. The Court of Appeals consclidated the appeals

and affirmed the convictions. State v. Sublett, 156 Wn. App. 160, 231

P.3d 231 (2010). The Supreme Court granted discretionary review

and that court affirmed. State v. Sublett, 176 Wn.2d 58,292 P.3d 715

(2012). The mandate issued on February 12, 2013. Appendix C,
copy of mandate. This timely personal restraint petition (PRP) was
filed February 11, 2014.

The substantive facts of the case are comprehensively
summarized in both of the appellate opinions referred to above.
lfl. RESPONSE TO ISSUES RAISED

A, Standard of review for Collateral Aftacks.

A personal restraint petition is a collateral attack and is treated
differently than a direct appeal. A petitioner can only obtain relief
from restraint that is unlawful for the limited reasons set forth in the

rules defining the procedure. RAP 16.4(c); In re Pers. Restraint of

Cook, 114 Wn.2d 802, 809, 792 P.2d 506 (1990). A petitioner

claiming constitutional error must demonstrate actual prejudice from



the error before a court will consider the merits. In re Pers. Restraint

of St. Pierre, 118 Wn.2d 321, 328-30, 823 P.2d 492 (1992) (applying
this threshold standard to deny relief for a constitutional error that
would be per se prejudicial error on appeal). A petitioner claiming
non-constitutional error must “establish that the claimed error
constitutes a fundamental defect which inherently results in a

complete miscarriage of justice.” In e Pers. Restraint of Fleming, 129

Whn.2d 529, 532-34, 919 P.2d 66 (1996). If a petitioner successfully

claims ineffective assistance of counsel, he has met the burden to

show actual and substantial prejudice. In re Pers. Restraint of Crace,
174 Wn.2d 835, 846-47, 280 P.3d 1102 (2012). If a petitioner fails to
meet the threshold requirement for a constitutional claim, the petition

must be dismissed. In re Pers. Restraint of Hews, 99 Wn.2d 80.

When determining whether an error resulted in prejudice, a
reviewing court evaluates the practical effects of the error but does
not “look into the mind and motivations of the defendant.” In re Pers.

Restraint of Yates, 87518-9, slip op. at 8 (March 20, 2014); In re Pers.

Restraint of Stockwell, 179 Wn.2d 588, 316 P.3d 1007 (2014).

Even meeting this threshold does not automatically entitle a



petitioner to relief or a reference hearing, however. A personal
restraint petitioner is required by the rules to provide both “a
statement of ... facts upon which the claim is ... based and the
evidence to support the factual allegations.” RAP 16.7(a){(2)(i). A
prerequisite to obtaining a reference hearing is that “the petitioner
must state with particularity facts which, if proven, would entitle him
(or her) to relief’, “bald assertions” and "conclusory allegations” are

not enough. In re Pers. Restraint of Rice, 118 Wn.2d 876, 886, 828

P.2d 1086, cert. denied, 506 U.S. 958 (1992). "The petitioner must
demonstrate that he (or she) has competent, admissible evidence to
establish the facts that entitle him (or her) to relief;” claims as to what
other persons would say must be supported by “their affidavits or
other corroborative evidence” consisting of competent and admissible
evidence. Cook, 114 Wn.2d at 813-14. Both the factual basis and
evidentiary support requirements are threshold procedural bars; the
court must refuse to reach the merits of any petition that fails to
comply. Id. at 814.

If a petition clears these procedural hurdles, the petitioner still

must actually prove the error that makes his or her restraint unlawful



by a preponderance of the evidence. St. Pierre, 118 Wn.2d at 328.

On direct appeal, the burden is on the State to establish
beyond a reasonable doubt that any error of
constitutional dimensions is harmless. . . . On collateral
review, we shift the burden to the petitioner to establish
that the error was not harmless.

In re Pers. Restraint of Hagler, 97 Wn.2d 818, 825-26, 650 P.2d 1103

(1982).

B. The prosecutor’s closing argument did not constitute
prosecutorial misconduct. The argument in this case
was significantly different from the argument in
Glassman, on which Sublett bases his claims.

Sublett argues that the closing argument of the deputy
prosecutor denied him the right to a fair trial guaranteed by the Sixth
and Fourteenth Amendments to the United States Constitution and
article I, section 22 of the Washington Constitution. Sublett asserts
that the deputy prosecutor used a PowerPoint’ presentation that was
virtually identical to a presentation found to constitute prosecutorial

misconduct in In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 286

P.3d 673 (2012). That is not the case, and the closing argument in
Sublett’s trial was not prosecutorial misconduct. Sublett does not
include a copy of the challenged slide in his petition; the State has

attached a copy of the prosecutor’s entire PowerPoint presentation to



this response as Appendix D. The slide Sublett challenges is at page
46.

A defendant who claims prosecutorial misconduct must first
establish the misconduct, and then its prejudicial effect. State v.
Dhaliwal, 150 Wn.2d 559, 578, 79 P.3d 432 (2003) (citing to State v.
Pirtle, 127 Wn.2d 628, 672, 904 P.2d 245 (1995)). “Any allegedly
improper statements should be viewed within the context of the
prosecutor's entire argument, the issues in the case, the evidence
discussed in the argument, and the jury instructions.” Dhaliwal, 150
Wn.2d at 578. Prejudice will be found only when there is a
“substantial likelihood the instances of misconduct affected the jury's

verdict.” Id.; State v. Russell, 125 Wn.2d 24, 85-86, 882 P.2d 747

(1994). While itis true that a prosecutor must act in a manner worthy
of his office, a prosecutor is an advocate and entitled to make a fair
response o a defense counsel’'s arguments. Id. at 87. See also State
v. Dykstra, 127 Wn. App. 1, 8, 110 P.3d 758 (2005). A prosecutor has
a duty to advocate the State's case against an individual. State v.
James, 104 Wn. App. 25, 34, 15 P.3d 1041 (2000). itis not error for

the prosecutor to argue that the evidence does not support the

' “PowerPoint” is a registered trademark of the Microsoft Company.
6



defense theory. State v. Graham, §9 Wn. App. 418, 429, 798 P.2d
314 (1990). in closing argument the prosecutor has wide latitude to
draw reasonable inferences from the evidence, but a prosecutor may
not suggest that evidence not presented provides additional grounds
for convicting the defendant. Russell, 125 Wn.2d at 87 (citing United

States v. Garza, 608 F.2d 659 (5‘h Cir. 1979)).

Sublett relies entirely on Glasmann to support his claim that the
State’s closing argument was so egregious that his convictions must
be reversed and his sole complaint about the closing argument is that
the final slide used in the prosecutor's PowerPoint presentation was
unduly prejudicial. A comparison of the two cases shows that the
argument is Sublett’s trial was much different from that in Glassman.
Sublett further asseris that his counsel was ineffective for failing to
object to the slide. While it is true that Sublett's attorney did not
object, Olsen’s counsel did. The objection was sustained and the
slide was removed. See Appendix E, a transcript of the entirety of the
State and defense closing arguments, at 1003-04.%

1. Glassman opinion.

The facts of the Glasmann case were significantly different

* The page numbers refer to the page numbers of the transeript, not the page
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from those of Sublett's. Glasmann was charged with, and convicted
of, second degree assault, attempted second degree robbery, first
degree kidnapping, and obstruction. Glasmann, 175 Wn.2d at 700-
01. Glasmann did not deny that he had committed the acts charged,
but he did dispute the degree of the crimes, and argued that he
should be convicted of lesser included crimes. |d. at 700, 708. The
charges resulted from an altercation that occurred after Glasmann
and the victim, his fiancée, celebrated his birthday with alcohol,
ecstasy, and methamphetamine. Glasmann punched and kicked the
victim, dragged her out of their motel room to the car, and from the
driver's seat attempted to pull her by her hair into the passenger seat
of the car. While she was half in, half out of the car Glasmann ran the
car onto her leg, then backed off and pulled her into the car. The
victim was able to get the car stopped, grabbed the keys, andrantoa
nearby convenience store, where she attempted to hide on the floor
behind the cashier’s counter. Police arrived. Glasmann shouted that
he had a gun, invited the officers to shoot him, and put the victimin a
choke hold, threatening to kill her. He held her between himself and

the officers, until she was able to free herself enough that the officers

numbers of the appendix.



could use a stun gun on Glasmann. He was taken into custody but
struggled so fiercely that the officers injured him in the process. Id. at
699-700.

In closing argument, the prosecutor used a PowerPoint slide
presentation in which he incorporated video from security cameras,
audio recordings, photographs of the victim's injuries, and
Glasmann’'s booking photograph, which had been admitted into
evidence. Id. at 700. The photograph showed “extensive facial
bruising” and it was “digitally altered to look more like a wanted poster
than properly admitted evidence.” 1d. at 710-15, J. Chambers
concurring. Five slides used during the prosecutor’s closing showed
the booking photograph; one included the caption "“DO YOU BELIEVE
HIM?", one was captioned “WHY SHOULD YOU BELIEVE
ANYTHING HE SAYS ABOUT THE ASSAULT?”, and three showed
the word “GUILTY” superimposed across it, an additional “GUILTY”
on each successive slide. 1d. at 701-02.

One of the slides showed a photograph, presumably taken
from the security video, of Glasmann holding the victim in a choke

hold while crouched behind the counter of a minimart, with the



captions “YOU JUST BROKE OUR LOVE". Another showed the
victim’s injuries with two captions: “What was happening right before
the defendant drove over Angel . . . %, and “. . . you were beating the
crap out of me!” Id. Glasmann did not object to any of the slides. Id.
at 701.

The prosecutor argued that the evidence overwhelmingly
supported the charges filed, but also told the jury that to reach a
verdict it must decide “Did the defendant tell the truth when he
testified?” and that they had a duty to compare the testimony of the
State’s withesses to that of the defendant. Id. at 710.

The decision is Glassman is a plurality opinion, with four
justices signing the lead opinion, one concurring, and four dissenting.
However, the concurrence mirrors the lead opinion sufficiently that it
can be treated as a five-four split of the court. The dissent disagreed
primarily with the remedy, not the conclusion that the prosecutor
committed misconduct. ltis important, then, to examine exactly what
the lead and concurring justices found improper about the State's
argument and what it did not disapprove of. It started with the

presumption that Glasmann had waived any error unless there was

10



misconduct so “flagrant and ill intentioned that an instruction would
not have cured the prejudice.” Glasmann, 175 Wn.2d at 704.

It is error to show to the jury evidence not admitted at trial and
is reversible error if there is reason to believe the defendant was
prejudiced. |d. The court concluded that the booking photo, with the
addition of "phrases calculated to influence the jury’'s assessment of
Glasmann’s guilt and veracity,” was the equivalent of altered
evidence. |d. The court noted that the depiction of Glasmann as
“unkempt and bloody” would have had prejudicial impact because of
captions that challenged his truthfulness. Id. The court also found
that the superimposed word “guilty” was even more prejudicial
because it was in red letters, “the color of blood and the color used to
denote losses.” Id. at 708. It is important to note that the court did
not say that the photographs with captions which included direct
quotes from witnesses or summaries of evidence that was admitted
constituted altered evidence or that displaying them to the jury was
error.

The Glasmann court found that the photograph, with the

additional captions, constituted the prosecutor’s individual opinion that

11



the defendant was guilty, 1d. at 706-07, although it is not clear from
the court’s opinion why it is an individual opinion as opposed to the
opinion of the State, which the prosecutor represented. The court
found this to be misconduct. It discussed at some length the
“prejudicial imagery” which is considered to be of such an impact that
an instruction cannot overcome it. |d. The court concluded that the
‘multiple ways in which the prosecutor attempted to improperly sway
the jury and the powerful visual medium he employed,” combined with
his closing argument, created such prejudice that a curative
instruction would have been pointless. Id. at 708.

The only statement made in the oral part of the closing
argument that the court found sufficiently objectionable to include in
the lead opinion was the statement that the jury must determine
whether or not Glasmann told the truth when he testified, in effect
shifting the burden of proof to the defendant. While the court
concluded that was misconduct it did not find it to be sufficiently
egregious, standing alone, to warrant reversal. |d. at 713-14.

Glasmann, unlike Sublett, was challenging only the degree of

the offenses for which he was being tried, not his culpability.

12



“Because Glasmann defended by asserting he was guilty only of
lesser offenses, and nuanced distinctions often separate degrees of a
crime, there is an especially serious danger that the nature and scope
of the misconduct here may have affected the jury.” Id. at 680. Inits
summary of the holding, the court said:

The prosecutor's presentation of a slide show
including alterations of Glasmann’s booking photograph
by addition of highly inflammatory and prejudicial
captions constituted flagrant and ill intentioned
misconduct that requires reversal of his convictions and
a new trial, notwithstanding his failure to object at trial.
Considering the entire record and circumstances of this
case, there is a substantial likelihood that this
misconduct affected the jury verdict. The principal
disputed matter at trial was whether Glasmann was
guilty of lesser offenses rather than those charged, and
this largely turned on whether the requisite mental
element was established for each offense. More
fundamentally, the jury was required to conclude that
the evidence established Glasmann’s guilt of each
offense beyond a reasonable doubt.

It is substantially likely that the jury’s verdict were
(sic) affected by the prosecutor's improper declarations
that the defendant was "GUILTY, GUILTY, GUILTY?,
together with the prosecutor's challenges to
Glasmann’s veracity improperly expressed as
superimposed messages over the defendant’s bloodied
face in a jail booking photograph.

Glasmann, 175 Wn.2d at 714, emphasis added. Because Sublett was

arguing his innocence, rather than the degree of the offense he

13



committed as in Glasmann, there is not an especially serious danger
that the nature of the misconduct would affect the jury.

2. Argument in Sublett's trial.

Although, as noted above, Sublett’s attorney did not object to
the closing PowerPoint slide but Olsen’s counsel did, the objection
was sustained, and the slide was removed. Therefore, even
assuming arguendo that the slide was improper, Sublett cannot show
that there was a substantial likelihood that the verdict was affected by
it. Russell, 125 Wn.2d at 85-86. The jury was instructed that it was to
consider only evidence admitted, and that the lawyers arguments
were not evidence. Jury Instruction No. 1, Appendix F at 2-3.

In fact, however, the prosecutor’'s argument was significantly
different from that in Glasmann. Appendix D, Appendix E at 976-
1003, 1069-76. The only slide that is even similar to one disapproved
in Glasmann is one photo of Sublett and one of Olsen with the word
“guilty” written in red over their faces; Sublett does not claim that the
photos have been altered in any way, much less made to look like a
wanted poster. Neither does Sublett allege that he looked injured or

even that the photo was unflattering. The objection in Glasmann was

14



to “highly inflammatory images unrelated to any specific count.”
Glasmann, 175 Wn.2d at 712. The word “guilty” was here used once,
not three times, and was obviously not a personal opinion as {o guilt.
The prosecutor was not indicating that Sublett was “intrinsically
GUILTY GUILTY GUILTY.” ld. He was indicating that Sublett was
guilty because of the totality of the evidence. Appendix D at 46,
Appendix E at 1003. . The conclusion of guilt was solidly based on the
evidence, and there was no suggestion that the prosecutor was using
his “position of power and prestige to sway the jury.” Id. at 679.
Sublett's argument assumes that even one "guilty” on a
photograph constitutes prosecutorial misconduct, but that is not the
holding of Glasmann. That court was addressing three consecutive
slides with the word “guilty” superimposed on an altered photograph
of the defendant and apparently accompanied by inflammatory
editorial comments rather than a summary of the evidence that
proved guilt. A careful reading of Glasmann does not support the
conclusion that that court would have found prosecutorial misconduct
on the facts of Sublett's case. “In this case, the use of highly

inflammatory images unrelated to any specific count was misconduct

15



that contaminated the entire proceedings.” Id. at 712.

When viewed as a whole, the prosecutor's repeated

assertions of the defendant’s guilt, improperly modified

exhibits, and statement that the jurors could acquit

Glasmann only if they believed him represent the type

or pronounced and persistent misconduct that

cumulatively causes prejudice demanding that a

defendant be granted a new trial.

id. at 710, emphasis added. That is not what happened in Sublett's
case.

Given the volume of the evidence against Sublett, that one
slide, even if it were improper, which the State does not concede,
cannot be said to have improperly influenced the jury. The court in
Glasmann found that no instruction could have neutralized the
cumulative effect of the improper slides and the statements the
prosecutor made during argument. Glasmann, 175 Wn.2d at 707.
The Glasmann court also found prejudicial the prosecutor's comments
that ‘the jury could acquit only if they believed the defendant’, there

was no such argument presented in Sublett’s case.

3. There was ho error.

The court in Glasmann did not reject the use of computer-

generated visual aids during argument. “Certainly, lawyers may and

16



should use technoiogy to advance advocacy and judges should permit
and even encourage new techniques. Butwe must all remember that
the only purpose of visual aids of any kind is to enhance and assist
the jury’'s understanding of the evidence.” Glasmann, 175 Wn.2d at
715, (J. Chambers concurring).

A prosecutor has wide latitude in arguing inferences from the
evidence. Itis not misconduct to argue facts in evidence and suggest
reasonable inferences from them. Unless he unmistakably expresses

a personal opinion, there is no error. Spokane County v. Bates, 96

Wn. App. 893, 901, 982 P.2d 642 (1999). A prosecutor may

.comment on the veracity of a withess as long as he does not express

a personal opinion or argue facts not in the record. State v, Smith,
104 Wn.2d 497, 510-11, 707 P.2d 1306 (1985). The State has been
unable to find any cases which prohibit the use of visual aids,
including PowerPoint slides during closing arguments. Not only was
the slide used in Sublett’s trial much different than the slide used in
Glassman's trial, Olsen’s counsel objected, the objection was
sustained, and the slide was removed.

4. Subleti’'s counsel was not ineffective for failing to object to
the use of the final slide in the prosecutor’s closing argument.

17



Sublett asserts that his counsel was ineffective for failing to
object to the final slide in the State’s PowerPoint presentation.
Petition at 2. He does not include argument. Petition at 2-6. This
court may decline to review an issue for which no authority is

presented. State v. Gossage, 165 Wn.2d 1, 8-9, 195 P.3d 525

(2008). If this court chooses to review that claim, the State offers the
following argument.

Deficient performance occurs when counsel’s performance
“[falls] below an objective standard of reasonableness.” State v.
Stenson, 132 Wn.2d 668, 705, 940 P.2d 1239 (1997), cert. denied,
523 U.S. 1008 (1998). As the Supreme Court noted, “This requires
showing that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth

Amendment.” Strickland v. Washington, 466 U.S. 668,687, 104 5.Ct.

2052, 80 L. Ed. 2d 674 (1984).

The test for whether a criminal defendant was denied effective
assistance of counsel is if, after considering the entire record, it can
be said that the accused was afforded effective representation and a

fair and impartial trial. State v. Thomas, 71 Wn.2d 470, 471, 428 P.2d

18



231 (1967); State v. Bradbury, 38 Wn. App. 367, 370, 685 P.2d 623

(1984). Thus, "“the purpose of the effective assistance guarantee of
the Sixth Amendment is not to improve the quality of legal
representation”, but rather to ensure defense counsel functions in a
manner “as will render the trial a reliable adversarial testing process.”

Strickland, 466 U.S. at 688-689; See Powell v, Alabama, 287 U.S. 45,

68-69, 63 S. Ct. 55, 77 L. Ed. 158 (1932). This does not mean, then,
that the defendant is guaranteed successfuf assistance of counsel,
but rather one which “makefs] the adversarial testing process work in

the particular case.” Strickland, 466 U.S. at 690; State v. Adams, 91

Wn.2d 86, 90, 586 P.2d 1168 (1978); State v. White, 81 Wn.2d 223,

225,500 P.2d 1242 (1972).
Prejudice occurs when, but for the deficient performance, the

outcome would have been different. |n re Pers. Restraint of Pirtle,

136 Wn.2d 467, 487, 965 P.2d 593 (1996).

It is not enough for the defendant to show that the
errors had some conceivable effect on the outcome of
the proceeding. Virtually every act or omission of
counsel would meet that test, and not every error that
conceivably could have influenced the outcome
undermines the reliability of the result of the
proceeding.

19



Strickland, 466 U.S. at 693 (internal quotation omitted). Thus, the
focus must be on whether the verdict is a reliable result of the
adversarial process, not merely on the existence of error by defense
counsel. Id. at 696. A reviewing court is not required to address both
prongs of the test if the appellant makes an insufficient showing on

one prong. State v. Fredrick, 45 Wn. App. 916, 923, 729 P.2d 56

(1989). “If it is easier to dispose of an ineffectiveness claim on the
ground of lack of sufficient prejudice, . . . [then] that course should be
followed [first].” Strickland, 466 U.S. at 697.

Even if Sublett’s attorney’s performance was lacking because
he failed to object to the closing slide of the prosecutor’'s argument,
counsel for Olsen did object. Appendix E at 1003. The Court
sustained the objection and the slide was removed. it is impossible
for Sublett to show any prejudice because what he says his attorney
should have done in fact happened. The result would have been
exactly the same had Sublett’s attorney also objected. The jury would
have understood that since the court ordered the slide removed, it
was not to consider it. See Instruction No. 1, Appendix F. Sublett

cannot show ineffective assistance of counsel.
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C. Even if Sublett wore a shock device under his
clothing during trial, without the court finding it
necessary, any error was harmless.

Sublett argues that his right to a fair trial was implicated when
he was forced to wear a non-visible restraint known as the "band-it”
and shackles at trial without a hearing. Consequently, Sublett claims
he had trouble concentrating, could not consult with counsel, and was
in a continual state of fright during his trial. Petition at 7.

A defendant has the right to appear at trial without shackles or
restraints, except in extraordinary circumstances. He or she may be
physically restrained only when necessary to prevent escape, injury,

or disorder in the courtroom. State v. Jennings, 111 Wn. App. 54, 61,

44 P.3d 1 (2002). Restraints are disfavored because they may impact
the constitutional right to the presumption of innocence, State v.
Elmore, 139 Wn.2d 250, 273, 985 P.2d 289 (1999), as well as the
right to testify in one's own behalf and the right to confer with counsel

during a trial. State v. Damon, 144 Wn.2d 686, 691, 25 P.3d 418

(2001). The trial court must weigh on the record the reasons for using
restraints on the defendant in the courtroom. Elmore, 139 Wn.2d at

305. The court should consider a long list of factors addressing the
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dangerousness of the defendant, the risk of his escape, his threat to
other persons, the nature of courtroom security, and alternative
methods of ensuring safety and order in the courtroom. State v.
Hutchinson, 135 Wn.2d 863, 867-88, 959 P.2d 1061 (1998) (citing to

State v. Hartzog, 96 Wn.2d 383, 400, 635 P.2d 694 (1981).

A trial court has broad discretion to provide security and ensure
decorum in the courtroom. Restraints, even visible ones, may be
permitted after the court conducts a hearing and enters findings

justifying the restraints. State v. Damon, 144 Wn.2d at 691-92.

In State v. Flieger, 91 Wn. App. 236, 955 P.2d 872 (1998), the

court found a legitimate distinction between a shock box which does
not restrain physical movement and cannot be seen by jurors from
other restraint methods which are visible. In that case the distinction
did not matter because the shock box worn by the defendant had
actually been noticed by the jurors. id. at 242,

The State does not dispute that the court failed to hold a
hearing regarding restraints before Sublett’s trial. However, this claim
is subject to a harmless error analysis. Because this is a collateral

attack, Sublett bears the burden of showing, by a preponderance of
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the evidence, that he was actually prejudiced, i.e., that the outcome of
the trial would have been different had the court held the required
hearing. St. Pierre, 118 Wn.2d at 328-30.

Errors which infringe on a defendant’s constitutional rights are
presumed prejudicial on direct appeal. Flieger, 91 Wn. App. at 243.
Like other constitutional errors, a claim of unconstitutional shackling is
subject to a harmless error analysis. Jennings, 111 Wn. App. at 61.
The State bears the burden, on direct appeal, of showing that the
shackling did not influence the jury’s verdict. Damon, 144 Wn.2d at
692.° “A constitutional error is harmless if the appellate court is
convinced beyond a reasonable doubt that any reasonable jury would
have reached the same result in the absence of the error.” State v.
Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182 (1985).

The court in Hutchinson, a direct appeal, found that because
the jury never saw the defendant in shackles he could not show

prejudice and therefore the error was harmless. Hutchinson, 135

3 In State v. Hutchinson, 135 Wn.2d 863, 888, 959 P.2d 1061 (1998), the court said that the
defendant must show that the shackling influenced the jury's verdict, Because the jury in that
case never saw the defendant in shackles, he could not show prejudice.
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Wn.2d at 888. Similarly, the court in Jennings held that the stun gun
the defendant was wearing was not visible to the jury and the error
was harmless. Jennings, 111 Wn. App. at 61. The court in Bamon
found that the jury must have observed the restraint chair in which the
defendant was seated, and therefore the error was not harmless.
Damon, 144 Wn.2d at 693.

There is no evidence beyond Sublett's declaration that he was
in fact wearing restraints or what those restraints were, and he offers
no evidence that any jurors actually saw the restraints, only that could
have. Assuming that he was wearing restraints, he is in a similar
position to the defendant in Jennings, where the error was found to be
harmless. Jennings, 111 Wn. App. at 61. The court has found a
shock device similar to what Sublett claims to be wearing to be
preferential to visible restraining devices. Flierger, 91 Wn App. 236.
Further, without factual support, there no reason to believe that the
jury would have been aware of a device that does not restrict
movement and cannot be seen. Sublett's self-serving assertion that
an observant juror would have been able to discern that he was

wearing an electronic device does not constitute evidence, let alone
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show he was prejudiced. Sublett was being charged with murder; itis
reasonable for jurors to expect jail officers to be close to him. Without
actually seeing the device on Sublett, it is not likely that a juror would
jump to the conclusion that Sublett was wearing a shock belt because
the jail officer was near him.

1. Subletlt's ability to assist his counsel in his defense

was not impaired because he was wearing a shock
device.

Sublett claims that wearing a shock device terrified him to the
point that he could not effectively talk to his counsel. Sublett states
that “[{]here can be no question but that this fear.. .chills... his ability to
actively cooperate with and assist counsel.” Petition at 10. This claim
is again a self-serving statement that is not backed by any other
evidence. Sublett says that he told his counsel he did not want to
wear the shock device, but does not claim that he communicated his
fear of the device to the court, the jail staff, or anyone else.
Declaration of Sublett.

Sublett attempts to justify his alleged crippling fear of the shock
devices by portraying its awful effects. He does not offer any

evidence that the device he says he was wearing was the same
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device as discussed in the cases to which he cites for evidence of its
awfulness.

Sublett cites to a case which cites to United States v. Durham,

219 F.Supp .2d 1234 (N.D. Fla. 2002), for his claim that 11 of 45
activations of a shock device, or 24.4%, were accidental. Petition at
10. Sublett fails to include the previous sentence from Durham which
states “[tlhe stun belt* has been used approximately 63,000 times”
with only 11 accidental activations. Id. at 1239. Sublett's claim of
crippling fear is based on a 0.01746% chance of accidental

activations. Further Durham, 219 F. Supp. 2d at 1239, states that 7 of

the 11 activations occurred before a plastic guard was installed over
the activation button to greatly reduce risk of accidental activations.
Id. Durham goes on to state that the shock device does not have
short or long term effects. Id. at 1238. Moreover Sublett’s claims cites
to authority that alleges the shock device can cause immediate self-
defecation, a theory which Durham also states {o have no evidentiary
backing. |d. at 1239.

Contrary to Sublett’s portrayal, the device has been tested by

* The shock device discussed in this case is a Remote Electronic Control Technology
device. Durham, 219 F. Supp 2d at 1238. Sublett refers to the device he claims to have
been wearing as a Band If. Petition at 6. There is no basis upon which to compare the two,
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volunteers, and is effective at stopping people from running. Id. at
1339. There is no reason to believe that any device worn by Sublett
would inhibit him from leaning over to talk to his attorney or assist him
in any other manner. It cannot be seriously asserted that whoever
controls the activation mechanism for a shock device would deploy
the shock when a defendant speaks to his attorney or makes any
normal movements in the courtroom.

Sublett did not raise this issue on direct appeal, including in his
Statement of Additional Grounds. Sublett, 156 Wn. App. 160. liis
only now, more than five years after his trial, that Sublett alleges this
constitutional error. He has not carried his burden of proving either
error or substantial prejudice.

2. The jury could not have considered Sublett's
demeanor in reaching a verdict.

Sublett maintains that his paralyzing fright caused by the shock
device caused him to adopt a demeanor that suggested to the jurors
he was indifferent and unconcerned. Petition at 7. There is no
evidence as to what his demeanor was, beyond his declaration. Even
if he did display a flat affect, the jury could not have considered that in

reaching a verdict. The defendant’s demeanor, other than during the
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time he testifies, is not evidence and the jury cannot considerit. State
v. Barry, 179 Wn. App. 175, 179-80, 317 P.3d 528 (2014). Sublettdid
not testify at trial. Sublett, 176 Wn.2d at 69. The jury was instructed,
as it was in Barry, that it could consider only testimony of withesses
and admitted exhibits. Appendix F at 2; Barry, 179 Wn. App. at 179-
80. Even if it were true that Sublett appeared unconcerned, it would
not have affected the verdict and he cannot show prejudice.
3. There is nothing available to show that Sublett's

counsel was ineffective for failing to object to the use of
a shock device.

The analysis for determining ineffective assistance of counsel
is set forth above and will not be repeated here. Based upon the
evidence before this court, there is no basis upon which to find
ineffective assistance of counsel. Sublett does not offer a declaration
from his defense counsel, and there is only his word that he told his
attorney. Counsel may not, in fact, have known of the device.
Counsel would obviously know many things about Sublett and his
case that are not in any record available to the State. Based on the
evidence before this court, there is simply no basis to find ineffective

assistance of counsel.
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D. Sublett offers no evidence that he was denied the
right to testify at trial or that his counsel was ineffective.

Sublett did not testify at trial. Sublett, 176 Wn.2d at 69. He
asserts in his petition that during closing arguments he told his
attorney he wanted to testify and urged him to move to reopen the
case so he could do so.” Petition at 13. Sublett does not even offer a
sworn declaration that this assertion is true. At sentencing, Sublett
told the court that he had made the request after his own counsel had
finished closing argument, but counsel told him it was too late.
Appendix G, transcript of Sublett's allocution, at 1152.

A defendant’s right to téstify on his own behalf is fundamentél,
and cannot be abrogated by defense counsel or the court. State v.
Thomas, 128 Wash.2d 553, 558, 910 P.2d 475 (1996). Only the
defendant has the authority to decide whether to testify, or to waive
that right. I1d. A valid waiver of the right to testify must be knowing,
voluntary, and intelligent, and that waiver does not need to be made
on record. |d. at 558-59. Merely accepting tactical advice from an

attorney to not testify does not constitute denial of right to testify.

® His fear of the shock device did not prevent him from speaking to his attorney at

all times.
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State v. Hardy, 37 Wash . App. 463, 466-67, 681 P.2d 852 (1984). The

defendant’s right to testify is only violated when he is either coerced
into not testifying, or when his attorney flagrantly disregards the

defendant’s requests to testify. State v. Robinson, 138 Wash. 2d 753,

763, 982 P.2d 590.
A defendant alleging he was denied the right to testify by his
attorney would be entitled to an evidentiary hearing if he can produce

more than a bald assertion that his right was violated. Underwood v.

Clark, 939 F.2d 473, 476 (1991). (rejecting a claim where a defendant
failed to produce more than “bare, unsubstantiated, thoroughly self-
serving ... statement that his lawyer (in viclation of professional
standards) forbade him to take the stand”). In Underwood the
appellant provided only his own affidavit that placed the blame on his
attorney for not allowing him to testify. The court held that this was
insufficient to require a new hearing or any other action because it
was “too facile a tactic to succeed.” Id. Further in Thomas, the court
held that the defendant “must present substantial, factual evidence in
order to merit an evidentiary hearing or other action.” Thomas, 128

Wash.2d at 561.
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As authority for his claim, Sublett cites the Fifth Circuit case

United States v. Walker, 772 F.2d 1172 (5th.Cir.1985). Sublett notes

that in Walker the court considers four factors when determining the

timeliness of motion to reopen the evidence so that the defendant can
testify on his own behalf. Without even getting to those four factors
though, Walker is distinguishable from Sublett’s case. In Walker the
defendant made it clear to the court that he wanted to testify, going so
far as on the record stating “l would love to testify.” Id. at 1175. The
defendant did not end up testifying though because as the
defendant’s defense explained: "His position, as | understand it, is he
doesn’t feel like he is emotionally prepared.” Id. at 1176. After closing
evidence the defendant then filed a motion to reopen evidence so that
the defendant could testify. |d. In Walker, the defendant not only
stated on the record that he wanted to testify, his counsel moved the
court to reopen the evidence “solely for the purpose” of allowing the
defendant to testify. Id. The case Sublett cites for authority involved a
defendant that made it clear that he wanted to testify, and the record
states instances in which he tried to testify. Sublett points to no factual

evidence in support of his allegation.
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In Walker, while the parties had rested, closing arguments had
not begun. Walker, 772 F.2d at 1176. Here, Sublett claims he
wanted to testify after the prosecutor and his own attorney had
completed their closing arguments. The State has been unable to
find any authority that a defendant has the right to seek to reopen the
evidentiary portion of a trial after arguments have been made.
Common sense telis us that his testimony would have been tailored to
the arguments and most likely would have been nothing more than a
pro se closing argument. Sublett has not shown that his right to
testify was violated.

Even assuming Sublett did make such a request of his
attorney, it is hard to imagine that any attorney would believe such a
motion would succeed. If is not ineffective assistance of counsel to
refuse to make a frivolous motion.

E. Sublett offers no evidence beyond his self-serving

declaration that his attorney provided ineffective
assistance at the plea bargaining stage.

Sublett alleges that he rejected a plea offer prior to trial
because of erroneous advice given to him by his counsel. The plea

offer allegedly would not have treated his California robbery
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convictions as “strikes” under the POAA. Sublett’'s Declaration,
attached to his Petition. Under the POAA a persistent offender who
receives a third “strike” shall be sentenced to a term of total
confinement for life without the possibility of release. RCW 9.94A.570.
The conviction for murder was Sublett’s third strike, subjecting him to
life in prison under the POAA. Appendix A.

During plea bargaining, counsel must "actually and
substantially [assist] his client in deciding whether to plead guilty.”

State v. Osborne, 102 Wn.2d 87, 99, 684 P.2d 683 {1984) (quoting

State v. Cameron, 30 Wn. App. 229, 232, 633 P.2d 901 (1981)).

Ineffective assistance of counsel claims which cite erroneous advice
by counsel to plead guilty implicates the principle that the decision to
plead guilty or to go to trial must be made voluntarily and intelligently.

North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L. Ed. 2d 162

(1970).
When a defendant claims ineffective assistance of counsel
during plea bargaining, the courts use a formulated merger of the

familiar Strickland test for ineffective assistance of counsel, and the

requirements for a valid guilty plea. Hill v. Lockhart, 474 U.S. 52, 106
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S.Ct. 366, 88 L.Ed. 2d. 203 (1985). As stated above, the Strickland
test has a performance prong and a prejudice prong. In regards to the
performance prong, the court said that when “a defendant is
represented by counsel during the plea process and enters his plea
upon the advice of counsel, the voluntariness of the plea depends on
whether counsel's advice ‘was within the range or competence
demanded of attorneys in criminal cases.” Hill, 474 U.S. at 52. The
court then addressed the prejudice prong stating:
[Prejudice] “focuses on  whether counsels
constitutionally ineffective performance affected the
outcome of the plea process. In other words, in order to
satisfy the “prejudice” requirement, the defendant must
show that there is a reasonable probability that, but for
counsel's errors” [the result would have been different].
id. at 59.
When counsel's performance is in question, there is great
judicial deference to counsel’s performance and the analysis begins

with strong presumptions that counsel was effective. Strickland, 466

U.S. 689; State v. McFariand, 127 Wn.2d 332, 335, 899 P.2d 1251

(1995). Further, “[t]he reasonableness of counsel's performance is to
be evaluated from counsel's perspective at the time of the alleged

error and in light of all the circumstances.” Kimmelman v. Morrison,
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477 U.S. 365, 384, 106 S. Ct. 2574, 91 L. Ed. 305 (1986).

Sublett alleges that receiving a third “strike” for a conviction for
murder, and the consequences of life in prison without the possibility
of parole, were not explained to him. Sublett claims the reason this
happened was either his lawyer did not understand the law or just
failed to explain the law to him. Sublett attempts to explain how or
why this could have happened by trying to illustrate the faw as being
complex. Essentially Sublett’s argument is that “three strikes, you're
out” is too complex and confusing, that his lawyer couldn't
understand it, or that it was too confusing and complex to convey to
Sublett himself. Sublett was well aware of his own criminal history that
included robbery convictions. Sublett’s lawyer only had to convey to
Sublett himself that these counted as two strikes, a conviction for
murder would be a third, and the conseguence is life in prison without
the possibility of parole.

The principle of comparability is also something any criminal
defense lawyer is likely to know, contrary to Sublett’s claim that his
lawyer did not understand the law. Understanding that Sublett’s

robbery convictions in California could be counted as strike offenses
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in Washington, is also not a hard concept to convey or understand.

Given the strong presumption that counsel was effective,
Sublett's allegations without factual backing cannot overcome that
presumption. Hindsight does not factor into whether counsel strategy
was correct. Kimmelman, 477 U.S. 384.

It also seems unlikely that Sublett would have accepted an
offer at all. At sentencing, he said, ‘I want to tell Jerry’s family and
this court that, although [ am extremely ashamed of my behavior for
stealing from Jerry, from the bottom of my heart and soul | did not, |
repeat did not, have anything to do with Jerry’'s murder. | know this is
not what you want to hear, but | can without hesitation look each and
every one in this courtroom in the eye and declare my innocence.”
Appendix G at 1150-51.

Sublett does not show that his counsel's performance fell
below the range of competence demanded of attorneys in criminal
trials. Hill, 474 U.S. at 52. He has not even provided a bare minimum
of evidentiary support to entitle him to a reference hearing. Rice, 118
Whn.2d at 886. Therefore his claims of receiving ineffective assistance

of counsel during plea bargaining should be denied and dismissed.
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F. Subleit's claim of “actual innocence” of the
persistent offender finding is not applicable to his own
case.

In Sublett’s final issue he again alleges his lawyer was at fault;
each time he was convicted of second degree robbery in California.
Sublett claims his lawyer gave him deficient advice, once for his 1994
conviction and then he received bad advice again for his 1997
conviction. Each time he was told to plead guilty, and without such
advice, Sublett claims he would likely have been convicted of less
serious crimes in California — crimes that Sublett argues would not be
comparable to strikes. Therefore Sublett argues the court should
invoke the actual innocence doctrine. Petition at 27-28.

Sublett claims that during the robberies for which he was
convicted in California, he did not use force or fear to take personal
property from another. Rather he tricked a teller into opening a cash
drawer and then grabbed money. Declaration attached to the
Petition. The record does not support that assertion. Before Sublett's
sentencing hearing, the prosecutor filed a sentencing memorandum,
attaching as appendices the evidence of the California convictions.

Appendix H. Included in that documentation is the transcript of the
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sentencing hearing for the 1994 robbery that appears on Subleit's
criminal history. Atthat hearing, Sublett's counsel informed the court
that in at least one instance, Sublett had pushed aside the victim and
taken the money. Appendix H at 13. “But while I'm sure it frightened
and upset her, she was physically unharmed by the incident.” Id.
The judge did not find the crimes to be so innocuous. “True, they are
not a robbery with a gun, but when someone goes into a commercial
establishment like a Denny’s Restaurant or a Sparkle Cleaners and
basically pushes the individuals aside and goes through the drawer,
that is a robbery.” Id. at 15. It may be true that, as Sublett claims in
his declaration, he did not threaten to harm the victim, but the facts of
his offense still constitute a robbery in Washington. RCW 9A.56.190.
Because there was no deadly weapon and no bodily injury involved,
the crime in Washington would be second degree robbery, which is a
most serious offense. RCW 9A.56.210; RCW 9.94A.030(31)(0).
There is no similar transcript available for the 1995 robberies, but
there is no reason to believe Sublett’'s claim is any more reliable
regarding those offenses. They were charged as using “means of

force and fear” to take personal property from the person or
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immediate presence of the victims. Appendix H at 26-27. Therefore,
the first response to Sublett’'s argument is that he is incorrect as to the
facts, and his actual innocence argument is inapplicable.

The actual innocence doctrine is a “narrow exception” to
circumvent a procedural bar where a “fundamental miscarriage of
justice would otherwise result if the collateral attack is dismissed.”

State v. Carter, 172 Wn.2d 917, 923, 263 P.3d 1241 (2011). Apart

from his unsupported declaration, Sublett produces no evidence that
his conviction constitutes a fundamental miscarriage of justice.

in Carter, upon which Sublett relies, Carter was making a
‘gateway” claim, seeking to avoid the one-year time bar on collateral
attacks. 1d. at 924. Sublett does not have such a procedural barrier
and his claim is a "freestanding” claim of constitutional error. Id.
However, even for gateway claims to the challenge of a persistent
offender sentence, the petitioner must show, “by clear and convincing
evidence,” that he would have been found innocent of the predicate
offenses which made this conviction his third strike. Carter, 172
Wn.2d at 931. Sublett offers nothing but his unsubstantiated

declaration.
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V. CONCLUSION

Sublett has failed to carry the burden of proof required of any
petitioner collaterally attacking a conviction. For all of the reasons
argued above, the State respectfully asks this court to deny and
dismiss his personal restraint petition.

RESPECTFULLY SUBMITTED this Mday of July, 2014.

JON TUNHEIM
Prosecuting Attorney

ﬁ@éi}[ /éé{&éz/w-
CAROL LA VERNE, WSBA#19229
Deputy Prosecuting Attorney
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SUPERIOR COURT OF WASHINGTON
COUNTY OF THURSTON
STATE OF WASHINGTON,

Plaintiff, No. 07-1-00312-¢
V8.

MICHAEL LYNN SUBLETT,

Defendant.
SID: WAL6657131

Ifno SID, use DORB: 07/09/1959

[X] Persistent Offender
PCN: 766910777 BOOKING NO. C143116

I. HEARING

FELONY JUDGMENT AND SENTENCE (FIS)
[1Prison {]RCW 9.94A.712 Prison Confinement

[] Jail One Year orLess []1RCW 9.94A.712 Prison
Confinement

[ 1 Special Sexual Offender Sentencing Alternative
[ ] Special Drug Offender Sentencing Alternative

[} Clerk’s Action Required, para 4.5 (SDOSA), 4.15.2,
53,5.6and 5.8

attorney were present.

I.1 A sentencing hearing was held on July 23, 2008 and the defendant, the defendant's lawyer and the (deputy) prosecuting

H. FINDINGS
‘There being no reasen why judgment should not be pronounced, the conrt FINDS:

2,1 CURRENT OFFENSE(S): The defendant was found guilty on June 18, 2008
by [ 1plea [X] jury-verdict i ] bench trial ofi

COUNT CRIME ' RCW DATE OF CRIME
I MURDER IN THE FIRST DEGREE 94,32.030(1)(=) January 29, 2007
{PREMEDITATED) and/or In the Alternative: and
MURDER IN THE FIRST DEGREE (FELONY 94.32.030(1)(c)
MURDER)
{If the crime is a drug offense, include the type of drug in the second column.)
as charged in the (SECOND) Information.
[] Additional current offenses are attached in Appendix 2.1.

[ 1 The court finds that the defendant is subject to sentencing under RCW 9.94A.712.
{1 A special verdict/finding for use of firearm was returned on Count(s)

- RCW 9.94A.602, 9.94A.533.
[1 A special verdict/finding of sexual motivation was returned on Count(s)

Count(s)

. RCW 9.94A.602, 9.94A.533.
{1 A special verdict/finding for use of deadly weapon other than @ firearm was refurned on Count(s)

[ A special verdict/finding for Violation of the Uniform Controlied Substances Aet was returned on

. RCW 9.94A 835,
, RCW 69.50.401 and RCW 65.50.435, taking place in a school, schoo] bus, within

1800 feet of the perimeter of a school grounds or within 1000 feet of a school bus route stop designated by the school
district; or in a public park, public transit vehicle, or public transit stop shelter; or in, or within 1000 fest of the

FELONY JUDGMENT AND SENTENCE (FIS}

07-1-00312-0
{RCW 5.94A.500, .505)(WPF CR 84.0400 (6/2005)

COPY T0 DOC
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08-9-11308-9
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perimeter of a civic center designated as a drug-free zone by a local government authority, or in a public housing
project designated by a local governing authority as a drug-free zone.

f1 A special verdict/finding that the defendant committed a crime involving the manufacture of methamphetamine,
including its salts, isomers, and salts of isomers, when 2 juvenile was present in or upon the premises of
manulacture was returned on Count{s} . RCW 9.94A 605, RCW 69.50.401,
RCW 69.50.440.

[] The defendant was convicted of vehicular homicide which was proximately caused by a person driving a vehicle while
under the influence of intoxicating liquor or drug or by the operation of a vehicle in a reckless manner and is therefore
a violent offense. RCW 9.94A.030.

[1 This case involves kidnapping in the first degree, kidnapping in the second degree, or unlawful imprisonment as
defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not the minor’s parent. RCW
9A.44.130.

[ ] The court finds that the effender has a chemical dependency that has contributed to the offense(s).

RCW 9.94A.607. -

[] The erime charged in Count(s) invelve(s) domestic violence.

[1 Current offenses encompassing the same criminal conduct and counting as one crime in determining the offender score

are (RCW 9.94A.589):
[1 Other current convictions listed under different cause numbers used in caleulating the offender score are (list offense

and cause number):

2.2 CRIMINAL HISTORY (RCW 9.94A.525):

CRIME DATE OF | SENTENCING COURT | DATE OF Aor} | TYPE
CRIME {County & State) SENTENCE Aduly,. | OF
Jav. CRIME

I | Robbery 2nd 8/23/95 L.A., Calif. 5/6/97 Adult |V

2 | Rabbery 2nd 8/23/95 L.A., Calif. 5/6/97 Adult | V

3 | Robbery 2nd 1/14/94 L.A., Calif. 2/15/94 Adult | V

4§ Burglary 2nd 1/13/94 1.A., Calif. 2/15/94 Adult | NV

5 | Burglary 2nd 1/16/94 1.A., Calif. 2/15/94 Adult | NV

[ ] Additional criminal history is attached in Appendix 2.2.

['1 The defendant committed a current offense while on community placenent (adds one point 1o score).
RCW 9.94A.525.

] The court finds that the following prior convictions are one offense for purposes of determining the offender score
(RCW 9.94A 525

[ ] The following prior convictions are not counted as points but as enhancements pursuant to RCW 46.61.520;

2.3 SENTENCING DATA:

COUNT OFFENDER | SERIOUS- { STANDARD | PLUS TOTAL MAXIMUM
NO. SCORE NESS RANGE (not | ENHANCEMENTS | STANDARD TERM
LEVEL including * RANGE (including
enhancements) enhancements)
g+ CLIFE| Tl oSS 1Biity pe Ll
/ W Pefrase oR |Commenety tpS¥roly =

* (F) Firearm, {D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh, Hom, see RCW 46.61.520, (JP)
Javenile present. {SM) Sexual Motivation, RCW 9.54A.533(8).

FELONY JUDGMENT AND SENTENCE (FJS) 07-1-00312-0
{RCW 9.94A.500, .505)(WPF CR 84.0400 (6/2005) Page 2




[ ] Additional current offense sentencing data is attached in Appendix 2.3,

2.4 [] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional sentence:
[ ]within [ ] below the standard range for Count(s) .
[ ] above the standard range for Count(s) ,

[ 3 The defendant and state stipulate that justice is best served by imposition of the exceptional sentence above
the standard range and the court finds the exceptional sentence furthers and is consistent with the interssts
of justice and the purposes of the sentencing reform act,

[ 1 Aggravating factors were [ ] stipulated by the defendant, [ ] found by the court after the defendant waived
jury trial, [ ] found by jury by special interrogatory.

Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jury’s special interrogatory is attached.
The Prosecuting Attorney [ ] did [ ] did not recommend a similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, the
defendant's past, present and future ability to pay legal financial obligations, including the defendant's financial
resources and the likelihood that the defendant’s status will change. The court finds that the defendant has the ability
or likely future ability to pay the legal financial obligations imposed herein, RCW 9.94A.753.

[} The following extraordinary eircumstances exist that make restitution inappropriate (RCW 9.94A.753):

2.6 For violent offenses, most serious offenses, or armed offenders recormmended sentencing agreements or plea

agreements are [ ] attached [ ] as follows:

HI. FJUDGMENT
3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.

3.2 [] The court DISMISSES Counts [ 1 The defendant is found NOT GUILTY of Counts

1V. SENTENCE AND ORDER

IT IS CRDERED:
4.1 Defendant shall pay to the Clerk of this Court:
JASS CODE
$__ Restittionte: oSy Uef
RTN/RIN g
$_  _ Restitutionto:
$ Restitution to:
{Name and Address--address may be withheld and provided
confidentially to Clerk of the Court’s office.)
PCV $ 2@ - Victim assessment RCW 7.68.035
8 Domestic Violence assessment RCW 10.99.080
CRC 5 ZA]) Court costs, including RCW 9.94A.766, 9.94A.505, 10.01.160, 10.46,190
Criminal filing fee 3§ FRC
Wimess_ costs 3 WFR
Sheriff service fees § SFR/SFS/SFW/WRF
Jury demand fee  § JFR
Extradition costs  § EXT
Other $
FELONY JUDGMENT AND SENTENCE (FIS) 07-1-00312-0
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¥ F)g &3 Fees for court appointed attorney RCW 5.94A.760

FUB
WFR 5 ﬁj Y it Court appeointed defense expert and other defense costs RCW 9.94A.760
FCM/MTH 5 Fine RCW 9A.20.021; [ ] VUCSA chapter 69.50 RCW, [] VUCSA additional fine
deferred due to indigency RCW 69.50.430
CDF/LDIFCD  § Drug enforcement fund of RCW 9.94A.760
NTF/SAD/SDI
CLF 5 Crime lab fee [ ] suspended due to indigency RCW 43.43.690
L Felony DNA collection fee [ ] not imposed due to hardship  RCW 43.43.7541
RTN/RIN 3 Emergency response costs (Vehicular Assault, Vehicular Homicide only, $1000
maximum) RCW 38.52.430
A Other costs for:
3 TOTAL RCW 9.94A.760
[ ] The above total does not include all restitution or other legal financial obligations, which may be set by later
order of the court. An agreed restitution order may be entered. RCW 9.94A.753. A restitution hearing:
[ ] shall be set by the prosecutor.
[ 1is scheduled for
[ 1 RESTITUTION. Schedule attached.
[ ] Restitution ordered above shall be paid jointly and severally with:
NAME of other defendant CAUSE NUMBER (Victim’s name) (Amount-$}
RJN

42

[ ] The Department of Corrections (DOC) or ¢lerk of the court shall immediately issue a Notice of Payroll Deduction,
RCW 9.94A4.7602, RCW 9.94A.760(8).

[ ] All payments shail be made in accordance with the policies of the clerk of the cowrt and on a schedule established
by DOC or the clerk of the court, commencing immediately, urless the court specifically sets forth the rate here:
Not less than § per month commencing . RCW 9.94A.760.

The defendant shall report as directed by the clerk of the cowt and provide financial information as requested. RCW
9.94A.760(7)(b).

[] In addition to the other costs imposed herein, the court finds that the defendant hag the means to pay for the cost of
incarceration and is ordered to pay such costs at the rate of $50.00 per day, unless another rate is specified here:
. (JLR) RCW 9.94A.760.

The financial obligations imposed in this judgment shail bear interest from the date of the judgment wntil payment in
fizl], at the rate applicable to civil judgments. RCW 10.82.090. An award of costs on appeal against the defendant
may be added to the total legal financial obligations. RCW 10.73.160.

DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA identification analysis
and the defendant shall fully cooperate in the testing. The appropriate agency shall be responsible for obtaining the
sample prior to the defendant's release from confinement. RCW 43.43.754.

[1HIV TESTING. The defendant shall submit 10 HIV testing, RCW 70.24.340,

FELONY JUDGMENT AND SENTENCE (FJS}) 07-1-00312-0
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4.3  The defendant shail not have contact with (name, DOB)
including, but not limited to, personal, verbal] telephbnic, written or contact through third party
for years {not to exceed the maximum statutory sentence).

[ ] Domestic Violence No-Contact Order or Antiharassment No-Contact Order is filed with this Judgment and
Sentence.

44 OTHER:

45 CONFINEMENT OVER ONE YEAR: PERSISTENT OFFENDER, The defendant was found to be a
Persistent Offender,

“The court finds Count / is a most serious offense and that the defendant has been convicted
on at least two separate occasions of most serious offense felonies, at least one of which occurred before the
comumnission of the other most serious offense for which the defendant was previousty convicted.

[ ] The court finds Count is a crime listed in RCW 9.94A.030(33)(b)(1) (e.£., rape in the first
degree, rape of a child in the first degree (when the offender was 16 years of age or older when the offender
comimitted the offense}, child molestation in the first degree, rape in the second degree, Tape of a child i the second
degree (when the offender was 18 years of age or older when the offender committed the offense) or indecent liberties
by forcible cempulsion; or any of the following offenses with a finding of sexual motivation: murder in the first
degree, murder ia the second degree, homicide by abuse, kidnapping in the first degree, kidnapping in the second
degree, assauli in the first degree, assault in the second degree, assault of a child in the first degree, assault of a ch:ld
in the second degree, or burglary in the first degree; or an attempt to comunit any crime listed in RCW
9.94A.030(33)(b)(i)), and that the defendant has been convicted on at least one separate occasion, whether in this state
or elsewhere, of a crime listed in RCW 9.94A.030(33)(b)(i) or any federal or cut-of-state offense or offense under
prior Washington law that is comparable to the offenses listed in RCW 9.94A.030(33)(b)(i).

Those prior convictions are included in the offender score as listed in Section 2.2 of this Judgment and Sentence.
RCW 9.94A.030(33), RCW 9.94A.525.

(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of total confinement in the
custody of the Department of Corrections:

/ Life without the possibility of early release on Count /

months on Count

months on Count

months on Count

/ Actual number of months of total confinement ordered is: tife without the possibility of early release.

FELONY JUDGMENT AND SENTENCE {FJS) 07-1-00312-0
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4.6

5.1

52

5.3

54

3.5

5.6

All counts shall be served concurrently, except for the portion of those counts for which there is a special finding
of firearm or other deadly weapon as set forth above at Section 2.3, and except for the following counts which
shall be served consecutively:

The sentence herein shall run consecutively with the sentence in cause number(s)

but concurrently to any other felony cause not referred to in this Judgment. RCW 9.94A.589,

Confinement shall commence immediately unless otherwise set forth here:

OTHER:

V. NOTICES AND SIGNATURES )
COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this Judgment and
Sentence, including but not limited to any personal restraint petition, state habeas corpus petition, motion to vacate
judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest judgment, must be filed within one
year of the final judgment in this matter, except as provided for in RCW 10.73.100. RCW 10.73.090,
LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall remain under
the court's jurisdiction and the supervision of the Department of Corrections for a period up to 10 years from the date
of sentence or release from confinement, whichever is longer, to assure payment of all legal financial obligations
unless the court extends the criminal judgment an additional 10 years. For an offense committed on or after July I,
2000, the court shall retain jurisdiction over the offender, for the purpose of the offender’s compliance with payment
of the legal financial obligations, until the obligation is completely satisfied, regardless of the statutory maximum for
the crime. RCW 9,94A.760 and RCW 9.94A 505(5). The clerk of the court is authorized to collect unpaid legal
financial obligations at any time the offender remains under the jurisdiction of the cowrt for purposes of his or her
legal financial obligations. RCW 9.94A.760(4) and RCW 9.94A.753{4),
NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court has not ordered an immediate notice of payroll
deduction in Section 4.1, you are notifted that the Department of Corrections or the clerk of the court may issue a
netice of payroll deduction without notice to you if you are more than 30 days past due in monthly payments in an
amount equal tc or greater than the amount payable for one month. RCW 9.94A.7602. Other income-withholding
action under RCW 9.94A.760 may be taken without further notice, RCW 9.94A.7606.
RESTITUTION HEARING.,
[ ] Defendant waives any right to be present at any restitution hearing {sign initials):
Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per violation.
RCW 5.94A.634.
FIREARMS. You must immediately surrender any concealed pistol license and you may not own, use or
possess any fircarm unless your right to do so is restored by a court of record. {The clerk of the court shall
forward a copy of the defendant's driver's license, identicard, or comparable identification to the Department of
Licensing along with the date of conviction or commitment.) RCW 9.41.040, 9.41.047.

Cross off if not applicable:

5.7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A 44,

, 10.01.200.

1. General Applicability and Requirements: Because this crime invetv€s a sex offease or kidnapping
offense involving a minor as defined in RCW 9A.44.130, you are-reéquired to register with the sheriff of the
county of the state of Washington where you reside.
If'you are not a resident of Washington but you ar dent in Washington or you are employed in
Washington or you carry on a vocation in ington, you must register with the sheriff of the county of your
school, place of employment, or vogatiSn. You must register imunediately upon being sentenced unless you
are in custody, in which casg.yoll must register within 24 hours of your release,

2. Offenders Who Letive the State and Return: If you leave the state following your sentencing or

FELONY JUDGMENT AND SENTENCE (FJS) 07-1-00312-0
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release from custody but later move back to Washington, you must register within three business days after
moving to this state or within 24 hours after doing so if you are under the jurisdiction of this state's
\ Department of Corrections. If you leave this state following your seatencing or release from custody but later
while not a resident of Washington you become employed in Washington, carry on a vocation in Washington,
orsftend schoo!l in Washington, you must register within three business days after starting school in this state
or bespming employed or carrying out a vocation in this state, or within 24 hours afier doing so if you are
jurisdiction of this state’s Department of Corrections.
ange of Residence Within State and Leaving the State: If you change your residence within a
county, yotymust send signed written notice of your change of residence to the sheriff within 72 hours of
moving. I ybu change your residence to a new county within this state, you must send signed written
notice of your ojiange of residence Lo the sheriff of your new county of residence at least 14 days before
moving, register With that sheriff within 24 hours of moving. You must also give signed written notice of
vour change of addyess to the sheriff of the county where last registered within 10 days of moving.

4. Additional Reguirements Upon Moving to Another State:  If you move oumt of Washington State, you
must also send writtethnotice within 10 days of moving to the county sheriff with whom you last registered
in Washington State.

5. Notification Requi
Higher Education or Comm
public or private institution of
residence of your intent to atiend

ement When Enrolling in or Employed by a Public or Private Instifution of
School (K-12): If you are a resident of Washington and you are admitted o a
izher education, you are required to nctify the sheriff of the county of your

¢ Institution within 10 days of enrolling or by the first business day after
arriving at the institution, whichevex is earlier. If you become employed at a public or private institution of
higher education, you are required to wotify the sheriff for the county of your residence of your employment by
the institution within 10 days of acceptizg employment or by the first business day after beginning to work at
the institution, whichever is earlier. If yohy enroliment or employment at a public or private institution of
higher education is terminated, you are reqiNpad to notify the sheriff for the county of vour residence of your
termination of enrollment or employment within 10 days of such termination. (Effective September 1, 2006)
If you attend, or plan to attend, a public or privgte school regulated under Title 28A RCW or chapter 72.40
RCW, you are required to notify the sheriff of thy county of your residence of your intent to attend the
school, You must notify the sheriff within 10 day\of enrolling or 10 days prior to arriving at the school to
attend classes, whichever is earlier. If you are enrclisd en September 1, 2006, you must notify the sheriff
immediately. The sheriff shall promptly notify the pringipal of the school.

6. Registration by a Person Who Does Not Have a FixechResidence: Even if you do not have a fixed
residence, you are required to register. Registration must occubwithin 24 howurs of release in the county where
you are being supervised if you do not have a residence at the tim; of your release from custedy. Within 48
hours excluding weekends and holidays after losing your residencehyou must send signed written notice to the
sheriff of the county where you last registered. If you enter a differem county and stay there for more than 24
hours, you will be reguired to register in the new county. You must alsdreport weekly in person to the sheriff
of the county where you are registered. The weekly report shall be on a day specified by the county sheriff's
office, and shall occur during normal business hours. You may be required ¥p provide a list the locations
where you have stayed during the last seven days. The lack of a fixed residensg is a factor that may be
considered in determining an offender’s risk level and shall make the offender skbiect to disclosure of
information to the public at large pursuant to RCW 4.24.550.
If you move to another state, or if you work, carry on a vocation, or attend schoolNp another state you must
register a new address, fingerprints, and photograph with the new state within 10 days after establishing
residence, or after beginning to work, carry on a vocation, or attend school in the nevhstate, You must also
send written notice within 10 days of moving to the new state or (0 a foreign couniry to\the county sheriff
with whom vou last registered in Washington State

7. Reporting Requirements for Persons Who Are Risk Level IT or HI: Tf you have's
and you are designated as a risk level 11 or I11, you must report, in person, every 90 days to the sheriff of the
county where you are registersd. Reporting shall be on a day specified by the county sheriff’ s ®wffice, and
shall occur during normal business hours. If you comply with the 90-day reporting requirement
violations for at least five years in the community, you may petiticn the superior court to be relieved of the
duty to report every 90 days.

8. Application for a Name Change: If you apply for a name change, you must submit a copy of the
application to the county sheriff of the county of your residence and to the state patrol not fewer than five days

fixed residence

FELONY JUDGMENT AND SENTENCE (Fi8) 07-1-00312-0
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before the entry of an order granting the name change. If you receive an order changing your name, you must
subizit a copy of the order to the county sheriff of the county of your residence and 10 the state patrol within
five days of the entry of the order. RCW 9A 44.130(7).

5.8 [] The court finds that Count is a felony in the commission of which a motor vehicle was used. The clerk
of the court is directed to immediately forward an Abstract of Court Record to the Departiment of Licensing, which
must revoke the defendant’s driver’s license, RCW 46.20,285.

5.9 [fthe defendant is or becomes subject to court-ordered mental hezlth or chemical dependency ireatment, the
defendant must rotify DOC and the defendant’s treatment information must be shared with DOC for the duration of
the defendant’s incarceration and supervision. RCW 9.94A 562,

5.16 OTHER: Baii previously posted, if any, is hereby exonerated and shail be remmedt / posting party

M

Judge/Printifathe: Christiife Pomeroy

DONE in Open Court and in the presence of the defendant this date:

“Defuty ProsecutimgZorney Attorney f§r Defendant
WSBA No. 6830 WSBA No. 22
Print name: DAVID H, BRUNEAU Print name: CHARLES W. LANE Print name: MICHAEL LYNN

SUBLETT

VOTING RIGHTS STATEMENT: I acknowledge that my right to vote has been lost due to felony conviction, If Il am
registered to vote, my voter registration will be cancelled. My right to vote may be restored by: a) A certificate of discharge
issued by the sentencing court, RCW 9.94A.637; b) A court order issued by the sentencing court restoring the right, RCW
9.92.0566; c) A final order of discharge issued by the indeterminate sentence review board, RCW 9.96.050; or d) A
certificate of restoration issued by the governor, RCW 9.96.020. Voting before the right is restored is a class C felony, RCW
92A.84.660.

Defendant’s signature:

I am a certified interpreter of, or the court has found me otherwise qualified to interpret, the
language, which the defendant understands. I translated this Judgrnent and
Sentence for the defendant into that language.

Interpreter signature/Print name:

1, » Clerk of this Court, certify that the foregoing is a full, true
and correct copy of the Judgment and Sentence in the above-entitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date;

Clerk of the Court of said county and state, by: , Deputy Clerk

FELONY JUDGMENT AND SENTENCE (FJS) 07-1-00312-0
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IDENTIFICATION OF DEFENDANT

SID No. WA 16657131 Date of Birth ,__07/09/1959
(If no SII take fingerprint card for State Patrol)

FBINo. 415966KA7 Local ID No.

PCN No. 766910777 Other

Alias name, DOB:

Race: Ethnicity: Sex:

[ ] Asian/Pacific [ 1 Black/African-American [X] Caucasian [ ] Hispanic [X] Male
Islander

[ ] Native American [ ] Other: [X] Non-Hispanic [ ] Female

FINGERPRINTS: I atiest that I saw the same defendant who appeared in covrt on this document affix his or her

fingerprints and signature thereto. Clerk of the Court, Deputy Clerk,

DEFENDANT'S SIGNATURE: /f\% ' / /72/
/4 “{Aﬂ ‘ =
“Hight

Left four fingers taken simultaneously” /1 / LeF
Thumb Thumb

FELONY JUDGMENT AND SENTENCE (FIS) 07-1-00312-0
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SUPERIOR COURT OF THE STATE OF WASHINGTON

COUNTY OF THURSTON

STATE OF WASHINGTON
Plaintiff,
VS,

MICHAEL LYNN SUBLETT,

Defendant.

DOB: 07/09/1959

SID: WA16657131 FBI: 415966K A7
PCN: 766910777

RACE: W

SEX: M

BOOKING NO: Ci43116

THE STATE OF WASHINGTON TO:

NO. 07-1-00312-0

WARRANT OF COMMITMENT ATTACHMENT TO
JUDGMENT AND SENTENCE (PRISON)

The Sheriff of Thurston County and to the proper officer of the Department of Corrections.

The defendant MICHAEL LYNN SUBLETT has been convicted in the Superior Court of the State of Washington for the crime(s)

of;

MURDER IN THE FIRST DEGREE (PREMEDITATED) or IN THE ALTERNATIVE:

MURDER IN THE FIRST DEGREE (FELONY MURDER)

and the court has ordered that the defendant be sentenced to a term of imprisonment as set forth in the Judgment and Sentence.

YOU, THE SHERIFF, ARE COMMANDED to take and deliver the defendant to the proper officers of the Department of

Caorrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE COMMANDED to receive the defendant
for classification, confinement and placement as ordered in the Judgment and Sentence.

By direction of the Honorable:

Christine A. Pomeroy

BETTY 1L GOULD

~.
By: M
DEPUTY CLERX

FELONY JUDGMENT AND SENTENCE (FI5)
{RCW 0.94A.500, .505)(WPF CR 84.0400 (5/2006)
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CFILED
SUPERIOR GOURT
HLRSTON COUNTY. WASH.

08 MAY =7 AHI0: L
BETTY J. GOULD, CLERK

i
DEPUTY/ V7
INTHE SUPERIOR COURT OF WASHINGTON ‘
IN AND FOR THURSTON COUNTY
NQ. 07-1-00312-0
STATE OF WASHINGTON,
Plaintiff,
SECOND AMENDED INFORMATION
Vs,
MICHAEL LYNN SUBLETT DAVID H. BRUNEAU
DESC: W/M/5'117/250/BRN/BRN Senior Deputy Prosecuting Attorney
DOB: §7/09/1959
ggogﬁééﬁg ! 2211; 42? %6 415966KAT Jointly Charged with Co-Defendant(s):
PCN: 766910777 CHRISTOPHER L. O1.SEN, 07-1-1363-0
Defendant.

Comes now the Prosecuting Attorney in and for Thurston County, Washington, and charges the
defendant with the following crime(s):

COUNT 1-MURDER IN THE FIRST DEGREE (Premeditated Murder), RCW 9A.32.030(1){a) -
CLASS A FELONY:

In that the defendant, MICHAEL LYNN SUBLETT, in the State of Washington, on or about January 29,
2007, with a premeditated intent to cause the death of another person, to wit: Jerry Totten, caused the
death of said person.

OR IN THE ALTERNATIVE:

COUNT 1I-MURDER IN THE FIRST DEGREE (Felony Murder), RCW 9A.32.030(1){(c) -
CLASS A FELONY:

In that the defendant, MICHAEL LYNN SUBLETT, in the State of Washington, on or about January 29,
2007, did commit or attempt 1o commit the crime of burglary in the first degree or robbery in the first or
second degree, and in the course of or in furtherance of said crime or in immediate flight therefrom the
defendant, or another participant, caused the death of a person other than one of the participants, to wit:
Jerry Totten,

DATED this ; day of May, 2008.

DAVIFAARUNEAUWSBA #6830

Senior Deputy Prosecuting Attorney

Edward G. Holna
Thurston County Prosecuting Anomey
2000 Lakeridge Drive S.W.
Clympia, WA 98502

360/786-5540 Fax 36017343358

SECOND AMENDED INFORMATION -1

0-000000051
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THE SUPREME COURT OF WASHINGTON

STATE OF WASHINGTON,

MANDATE
Respondent,
NO, 84856-4
v,
C/A No, 38034-0-11 & 38104-4-11
MICHAEL LYNN SUBLETT,

Thurston Geunty Stuperior Court

Petitioner. No. 07-1-003 12-04—/)

&
Thurston Cotmty Superior Court
No. 07-1-01363-0

STATE OF WASHINGTON,

Respondent,
V.
CHRISTOPHER LEE QLSEN,
Petitioner.

M N N M S M N S S N Nl M M N L N e N N N s N N

THE STATE OF WASHINGTON TO:  The Superior Court of the State of Washington
in and for Thurston County.

The opinion of the Supreme Court of the State of Washington was filed on November 21,
2012, The opinion became final on February 8, 2013, upon entry of the order denying motions

for reconsideration. This cause is mandated to the superior court from which the appeal was

[5e

ed H



Page 2
84856-4
Mandate

taken for further proceedings in accordance with the attached true copy of the opinion and the
order denying motion for reconsideration.

Pursuant to Rule of Appellate Procedure 14.6 (¢} and “CLERK’S RULING ON COSTS”,
entered on December 27, 2012, costs are taxed as follows: Costs in the amount of $8,384.90, are
taxed in favor of Respondent, Washington State Office of Public Defense, and against
Petitioners, Michael Lynn Subleit and Christopher Lee Olsen, who shall be jointly and severally

liable for payment of the same.

I have affixed the seal of the Supreme
Court of the State of Washmgton and
filed this Mandate this day

of February, 2013. //Mé

Ronald R. Carpenter ~
Clerk of the Supreme Court
State of Washington

cc Hon. Christine A. Pomeroy, Judge
Hon. Betty Gould, Clerk
Thurston County Superior Court
Jodi R. Backlund
Manek R. Mistry
Jeffrey Erwin Ellis
Carol L. La Verne
Reporter of Decisions
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STATE OF WASHINGTON
VS.
MICHAEL SUBLETT AND
CHRISTOPHER OLSEN

'MURDER IN THE FIRST DEG!
PREMEDITATED MURDER

OR )

FELONY MURDER
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STATE OF WASHINGTON
VS.

MICHAEL SUBLETT AND

CHRISTOPHER OLSEN

‘ S
e
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o

RDER IN THE FIRST DEGREE
PREMEDITATED MURDER
OR |
FELONY MURDER




“MURDER IN THE FIRST DEGREE” .

2 methods of committing same crime:

1 Killing with premeditated intent
“Premeditated” .

1 Killing in course of Burglary in the First
Degree or Robbery in the _u:mﬁ or mwoosa
_umo_)mm = "Felony Z_cam_ﬁ |




BURGLARY IN THE FIRST DEGREE

Entering or remaining unlawfully in a
building with intent to commit a crime
against a person or property therein, and
if, In entering or while in the building or in
immediate flight therefrom, that person or
an accomplice in the crime is armed with a
deadly weapon assaults any person.




ROBBERY IN THE SECOND DEGREE

He or she unlawfully and with intent to
commit theft thereof takes personal property
from the person or in the presence of another
against that person's will by the use or |
threatened use of immediate force, violence, or

fear of injury to that person or to that person's
property. The force or fear must be usedto
obtain or retain possession of the property or to
prevent or overcome resistance to the taking,

_:m;smﬁo_\.é:_o:ommmm 5@ am@.mm odn dﬂoﬂom _m
_BSm.ﬂm:m_ | | ._




ROBBERY IN THE FIRST DEGREE |

When in the commission of a robbery or
In Immediate flight therefrom... isarmed
with a deadly weapon amm_u_mu\m what
appears to be a firearm ~other Qmma_<
weapon _En__oﬁm _uoa_:\ _:EJ\ n




"ACCOMPLICE”

1 A person is guilty of a crime if it is committed by the
conduct of another person for which he or sheis
legally accountable.

1 A person is legally accountable for the conduct Q_n
another person when he or she is an accomplice of
such other person in the commission of the crime.

1 A person is an accomplice in the commission of a -
crime if, with knowledge that it will promote or
facilitate the commission of the crime, :m or m:m
either:

a(1) solicits, commands, encourages, or
requests another person to 833;_ Em o:Bm“
or I

a(2) m_am or agrees to aid another _om_.mo: _:
ﬁ_m::_:@ or 833_5:@ the crime.




1 The word "aid” means all assistance whether
given by words, acts, encouragement, support,

or presence.

A person who is present at the scene and «mmo_v\
to assist by his or her presence is aiding in 9@
commission of the crime.

However, more than mere presence and

knowledge of the criminal activity of another |
must be shown to establish that a nmﬁmo: Qmmm:ﬁ |
IS an accomplice.

1 A person who is an accomplice in 5@ |
commission of a crime is guilty of that o_._Sm
E:mﬁsmﬁ Qmmm_ﬁ at the scene or not.




Each defendant is charged with
Murder in the First Degree
ALTERNATIVELY

1 That evidence proves the defendant committed
Premeditated Murder  “Felony Murder”.
1 Only one (alternative) needs to be proved.




ALTERNATIVE A: Murder in the
First Degree — (Premeditated)

14 (1) That on or about January 29, 2007, the
defendant and/or an accomplice caused the death
of Jerry Totten;

1 (2) That the defendant or an accomplice acted <<;:

intent to cause the death of Jerry Totten;

1 (3) That the intent to cause the death <<mm
premeditated; |

1 (4) That Jerry Totten died as a result of Sm
defendant's and/or an accomplice’s acts; and

Gv._.:m::mmoﬁmooo::,ma55@ mﬁmﬁm Qn
<<mm:_:@8: .




Premeditated means thought over
beforehand. When a person, after any |
deliberation, forms an intent to take human
life, the killing may follow immediately after
the formation of the settled purpose and it

will still be premeditated. Premeditation
must involve more than a moment in point

of time.
however

ne law requires some time, |
ong or short, in which a Qmm_ms \8% |

kill is Qm__omﬁmﬁm;\ formed.




ALTERNATIVE B: Murder in the _uz.mﬁ
Degree — (Felony Murder)

(1) That on or about January 29, 2007, ,_QJ\ Totten was
killed;

(2) That the defendant was committing or attempting to
commit the crime of burglary in the first degree or _.o_ucma\
In the first or second degree;

(3) That the defendant, or another participant, caused Em
death of Jerry Totten in the course of or in furtherance of
such crime or in immediate flight from such crime; |

(4) That Jerry Totten was not a participant in the crime; and
4 () That the acts occurred in the State of Washington.




DIRECT AND CIRCUMSTANTIAL EVIDENCE

‘DIRECT” -- OBSERVATION THROUGH SENSES
(SEE, HEAR, SMELL)

‘CIRCUMSTANTIAL” — “REASONABLE INFERENCES®

- DRAWN FROM “COMMON EXPERIENCES”

“LAW MAKES NO DISTINCTION” BETWEEN THEM




4 Evidence may be either direct or circumstantial.

% Direct evidence is that given by a witness who
testifies concerning facts that he or she has
directly observed or perceived through the
senses.

1 Circumstantial evidence is evidence of facts or
circumstances from which the existence or

:o:mx_mﬁm:omodﬁo”:mlmoﬁm3m<cw _dmmo:mc_<
inferred from common experience. _

4 The law makes no distinction between the
weight to be given to either direct or |
circumstantial evidence.

WO:m_m:oﬁ :mommmm:_< :._oq.molmmmé_cmc_m
Em: the other. . |




CREDIBILITY = BELIEVABILITY
OF WITNESSES

1You are the sole judges of the credibility o_n
each witness.

14 You are also the sole judges of the value oﬁ
weight to be given to the Sm:_,:o_é of mmo:
witness. | o




CONSIDER:

1 The opportunity of withess to observe or

know the things he or she testifies

1 The ability of the witness to observe
accurately .

1 The quality of a witness’s memory .
4 The manner of the witness while testifying




CONSIDER:

4 Any personal interest that the witness 362
have in the outcome

1 Any bias or prejudice that the witness may
have shown |

1The reasonableness of the witness's
statements in the context of all o_ﬂ ,Sm oﬁ:mﬂ
evidence

1 Any other factors that affect your m<m_cm:o_: !
or belief of a witness or your m<m_cm:o: 9q :
his or her testimony |




The testimony of an accomplice, given |
on behalf of the plaintiff, should be
subjected to careful examination in the
light of other evidence in the case, and
should be acted upon with great caution.

You should not find the defendant guilty
upon such testimony alone unless, after
carefully considering the 8%:303\ you

m_,mmm:m:mavmv\o:am ﬂmmmo:mc_m rog 9«
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Murdered
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Tumwater Pawn —
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Victim moved.
Gatenbein sees PU
truck on Old Hwy 99
(67 PM)
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3 . 4 5
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Sublett: at Lacey
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Jerry Totten wallet
(credit cards) stolen
by Sublett
31
Western

Union: Transfer $1,300
Little Creek Casino

Saturday
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Sublett: Pawn
Xchange -
$200 (Honda
generator) J&l
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February 2007

Sunday

4

Frazier contacts
Elsie Pray-Hicks
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No contact

25

Monday Tuesday
S 6
Suburban borrowed | uyallup ATM
withdrawl
12 13
ATM
withdrawal Sublett and
Boise, Idaho Frazier arrested
in Vegas
19 20
26 27
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JAIL CALLS: (Christopher Olsen speaks)

... we are hooked up...’
...soon as | getout...

... how much do we need to make?..

... I mean, because | got a spot | can close up at...”

... Exactly. That's what I'm saying. That, that's the plan, | mean...’

”

... well how much money do we need to make?..
... well, then let’s get to the grind...”
... Yeah. All we gotta do is get me outta here...’

. Exactly. | mean, if you tell me 8 do it, it obviously :mmam to be
aonm Sis, so 'm gonna handle it..

. Baby qirl, check this out. I'm like the terminator, oxm<o The on_<
_95@ | need is a little bit of oil and water, I'll be alright...




Christopher Olsen interviews

» 3+ weeks after crime
* 5+ weeks after crime

» made AFTER his capture

Inconsistencies

“construction work” none

Claimed fear Never left when opportunity arises

Wanted to “call cops” Avoided police
“nobody wearing gloves” He WAS |

‘| wanted out” He STAYED
“Door me” B

“I'm like the Amqa_:mﬂo?.




“Any time you mix drugs... and
people with major attitudes, it
always turns out... bad” |

“‘My mouth... is the o:_< 5_:@ ﬁ:mﬁ
can save my ass..




Michael Sublett to (Elsie Pray):

SUBLETT: “... I'm really thinkin’ hard about comin’ back and turnin’
myself in,...” .

ELSIE PRAY: “... You need to turn yourselfin...”
SUBLETT: “... Yeah, | know | do. I'm really messed up...”




I044 2B roadway o 9136, 50




1 The defendant has entered a plea of not @:_E\
1 A defendant is presumed innocent.

4 This presumption continues throughout the
entire trial unless during your deliberations you
find it has been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one for which a reason
exists and may arise from the evidence or lack
of evidence. It is such a doubt as would exist in
the mind of a reasonable person after fully, fairly
and carefully considering all of the evidence or
lack of evidence.

If, from such consideration, you have an abiding
belief in the truth of the o:m@m you are mmﬁ_m:ma
Um<osa a _.ommo:m_o_m doubt.
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MR. LANE: That's correct.

THE COURT: Mr. Woodrow?

MR, WCODRCW: Yes, Your Honor.

THE COURT: So ordered.

{(Exhibit No. 172 was admitted.)

THE COURT: Ladies and gentlemen of the jury,
please give your attention to Mr. Bruneau.

MR. BRUNEAU: May it please the Court,
counsel, ladies and gentlemen, good morning.

Now, ladies and gentlemen, about two weeks ago when
my colleague, Mr. Jackson, made his opening remarks to
you, he made reference to the travels of the defendant,
Mr. Sublett, and his one-time paramour, April Frazier,
in terms of following the money. Of course he was
referring to the tracking that was done by bank security
agents and the police who managed to track and then
capture the defendant, Mr. Sublett, in Las Vegas. 1
mention this, ladies and gentlemen, because this
fecllowing the money is a two-way street because this
money provides evidence of motive, motive of what
occurred at the residence of Jerry Totten on 320 I
Street on January 29th, 2007.

It was at this location, ladies and gentlemen --
this location, the residence of Jerry Totten, was for

this defendant, Mr. Sublett, and this defendant, Mr.
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Qlsen, the pot of gold if you will at the end of the
rainbow. This was the residence of Jerry Totten, a then
©9~-year-old disabled man who it became known to the
defendants was worth some substantial amcunt of money,
enough money for them to want to ge in and help
themselves, and of course these defendants did. They
burst into his home, forced him into this recliner,
gagged him with paper shoved down his throat, bound his
wrists, throttled him with the straps, and he died by
manual strangulation, the method of kiiling, as you know
now, that takes two to three minutes of consistent
pressure, in this instance manual strangulation, that
is, the use of the hands for two to three minutes to
affect death. And so based upen this evidence, ladies
and gentlemen, we have these two defendants before you
who —=

MR. WOODROW: Your Honor, I'm gbnna object at
this time. The State is using unadmitted exhibits in
this case. 1'd ask that that exhibit be taken down.

Thank you.
THE COURT: Thank you, counsel.
I will ask you to -—- ladies and gentlemen of the

jury, we are going to take --

MR. BRUNEAU: Well, how about if I just move

along, Your Honor?
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THE CQOURT: Thank vyou.

MR. BRUNEAU: Ladies and gentlemen, you know
that these defendants are both charged with murder in
the first degree, and there are two methods of
committing murder in the first degree. One is what we
call killing with premeditation, and I will refer to
that in argument as premeditated murder. The other
method of committing the crime of murder in the first
degree is killing in the course of a burglary in the
first degree or a robbhery in the first or second degree,
and that form of murder, ladies and gentlemen, is what
we sometimes refer to as felony murder.

Now, Judge Pomeroy in her instructions has
necessarily defined for you what is involved in the
crime of burglary in the first degree. It's sometimes
referred to as a predicate, but what are we talking
about here? How does the law define burglary? It is
the entering or remaining unlawfully. That means the
entry or the remaining was without permission. That
means that somebody went in with a criminal purpose or
stayed with a criminal purpose such as going into a home
to commit assault, somebody going into a home to commit
theft, somebody going into a home to commit robbery.
With the intent to commit a crime against a person or

property therein, and in entering or while in the
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building or in immediate flight from the building that
person or an accomplice in the crime is armed with a
deadly weapon or - again the disjunctive - assaults any
person.

I expect, ladies and gentlemen, that as Judge
Pomeroy was reading these instructions to you and
reading this instruction to you when you were thinking
about the evidence in the case, it no doubt occurred to
you well, this certainly is what happened to Jerry
Totten. People came intoc his house. A bat was used.
He was assaulted. The intent was to commit theft or
robbery and a burglary occurred.

Judge Pomeroy also has provided you, ladies and
gentlemen, with a definition of robbery in the second
degree. A robbery in the second degree -- again the
reference is to unlawfully. That means without
permission and with the intent tc commit theft takes
perscnal property from the person or in the presence.
You don't have to take somecone's wallet from their
person in order to commit theft. You simply have to
take it from their person or in their presence against
the person's will by the use or threatened use of force,
violence, or fear of injury or to that person's
property. The force or fear must be used. to obtain or

retain possession of the property cr to prevent or
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overcome resistance to the taking. The step above
robbery in the second degree or robbery is robbery in
the first degree which simply means, on top of
committing robbery, a person or an accomplice is armed
with a deadly weapon such as a bat or displays what
appears to be a firearm or cther deadly weapon or
inflicts bodily injury.

Again, ladies and gentlemen, when you consider what
you know happened to Jerry Totten, the blunt force
injuries to his person inflicted before déath, the
contusions and abrasicns to his body, the wrapping of
tape around his wrists, the forced into the reclining
chair in order to affect a theft of his property, a
robbery cccurred; a theft by means of force.

Ladies and gentlemen, before you came to court,
before you considered this case, you prcbably had an
idea or thoughts if you will abouf what an accomplice
is, and perhaps it comported with what the law says an
accomplice is. First in the first paragréph - and Judge
Pomeroy gives you the instruction - is you can be guilty
of the crime if it's committed by someocone for whom or
with whom you are legally accountable. That means
you're legally accountable for the conduct of ancther
person when he or she is an acccmplice.

Think of this, ladies and gentlemen, as being a
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partner in crime. The classié example of course is a
trio of people that get together to rob a bank; the
getaway car driver, a lockout outside the bank, and
gunman who goes in with him. Three people with
different jobs. Three people all guilty of the same
thing.

A person is an accomplice in the commission of a
crime if, with knowledge that it will promote or
facilitate - that means keep it going, make it happen -
he or she either solicits, commands, encourages, Or
regquests somebody else to do the crime or-aids or agrees
to aid. You help someboedy commit a crime. And that
word aid means all assistance, whether given by words,
acts, encouragement, support, or presence. Someone who
is present at the scene and ready te assist by his or
her presence is aiding in the commission of the crime.
Standing by and rendering encouragement, standing by and
saying go get him, go do it, I'm here to help out, that
would be an accomplice. More than mere presence and
knowledge of the criminal activity of another must be
shown, that is, there has to be some showing of presence
and being capable or able to help out in the commission
of the crime.

Ladies and gentlemen, when you consider the

evidence in this case, when you consider the fact that
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April Frazier was the bait, April Frazier was the person
that was let into the house by Jerry Totten under the
guise of doing laundry, thus allowing the entry of these
two defendants, you can see that in this trio we have
every one of them, Mr. Sublett, Mr. Olsen, and April
Ffazier, acting as accomplices. They were there to
affect theft. They ended up -- these two ended up using
force and killing Jerry Totten. A person who is an
accomplice in the commission ¢f a crime is gulilty of the
crime whether present or not. Well, we have all three
accomplices at this scene, April Frazier in the utility
room, but we have got all three in the house.

Now, ladies and gentlemen, 1 have already touched
upon the fact that murder in the first degree has been
charged alternatively, and I submit that the evidence
shows both premeditated murder or felony murder, but you
must be satisfied. You can be satisfied that only one
occurred or that both occurred, and I submit, ladies and
gentlemen, that the evidence sustains beyond a
reasonable doubt both alternatives of murder in the
first degree, and these are the elements. I'm gonna set
forth, ladies and gentlemen, these elements are simply
the basics. What does have to be proved?

Obviously we have to prove that on or about

January 29th, 2007, the defendant or an accomplice
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caused the death of Jerry Totten. Now, you notice,
ladies and gentlemen, that the law reguires on or about
January 29th. Well, it appears that Jerry Totten was
killed on the late evening of January 2%th. It may have
been the early morning of January 30th., We don't know.
The law says that's okay because we don't have to
specify the minute or the hour that someone was killed,
simply that it happened on or about, on or approximately
January 29th, 2007, that the defendant and/or an
acconplice caused the death of Jerry Totten.

Ladies and gentlemen, we don't know exactly what
happened or who did what when Jerry Totten was forced
into that recliner, bound, gagged, and strangled; we
don't know. We don't know exactly what part Mr. Sublett
played and we don't know exactly what part Mr. Olsen
played, but we know and the law says all we must show is
that the defendant and/or an accomplice caused the
death. These two went in and Jerry Totten died.

That the defendant or an accomplice écted with
intent to cause the death of Jerry Totten. You know
now, ladies and gentlemen, because the judge has
instructed you, that intent in the law means that you're
acting willfully, purposefully, that is, you're acting
with an cbjective. You're acting purposely. What do we

know about the death of Jerry Totten based upon simply
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the evidence at the scene but more specifically the
evidence of the manner in which he was put to death? He
was beaten, forced into a chair, bound, and gagged, and
it took two to three minutes to kill him. They acted
with intent to kill.

That this intent to cause death was premeditated,
which means it was thought over beforehand, thought over
beforehand for more than a moment in point of time. I
submit, ladies and gentlemen, that when people set out
to beat, bind, gag, throttle, and strangle that the
intent to cause death is not only an intent but it is
premeditated intent. Clearly Jerry Totten died as a
result of these acts, and they certainly did happen in
Thurston County, excuse me, the state of Washington.

Now, ladies and gentlemen, you'll notice that this
display, that these elements do not contain the name of
either Mr. Sublett or Mr. Olsen. That is because the
elements are identical to each defendant, and the
elements instructions with regard to each defendant are
the same. I've already talked about premeditation, and
the key words of course are premeditation must involve
more than a moment in point of time. Premeditation is
sometimes thought of as something like a contract
killing where a plan is made days, weeks, sometimes

months ahead of time, but, ladies and gentlemen, you
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know now, because Judge Pomeroy has instructed you, that
premeditation is simply more than a moment in point of
time. The law requires some time, however long or
short, in which a design to kill is deliberately formed.
1 submit again, ladies and gentlemen, considering the
method of death inflicted on Jerry Totten in this case,
that premeditation is shown.

The other alternative, ladies and gentlemen, of
course is what we refer to as felony murder, and that
element requires that on or about January 29th Jerry
Totten was killed. That certainly has been proved.

That the defendant was committing or attempting to
commit the c¢rime of burglary in the first degree or
robbery in the first or second degree. I have discussed
those crimes. I submit, ladies and gentlemen, that this
has been proved.

That the defendant or another participant caused
the death of Jerry Totten in the course of or in
furtherance of such crime or in immediate flight from
any of those crimes, either burglary in the first degree
and/or rcbbery in the first or second degree; that Jerry
Totten was not a participant in the crime. Well,
clearly he was the victim. This element, ladies and
gentlemen, the law contemplates that in some

circumstances two or three or four or more people may
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set out to commit a crime, and being desperate, for
whatever reason, one of the accomplices might get hurt
in a shocotout. This simply means that hey, if you're a
participant, if you're an accomplice in the commission
of a crime and something happens to yocu on the way out
the door, teoo bad, but this does not apply because
clearly Jerry Totten was a victim and not a participant.
And that the acts of course occurred in the state of
Washington.

Ladies and gentlemen, in considering the evidence
Judge Pomeroy has given you what we sometimes refer to
as guides if you will for the consideration of evidence,
and one of these guides if you will to assist you in
examining the evidence is the instruction on direct and
circumstantial evidence. Direct evidence is simply
that. It's what somebody sees or hears or smells. It's
perceived through the senses. Circumstantial evidence,
ladies and gentlemen, is that evidence that allows you
to use your common sense and make reasonable inferences
that other facts existed or did not exist drawn from
common experiences, and most significantly, ladies and
gentlemen, the law makes no distinction between the
value of what somebody sees and what ycu, ladies and
gentlemen, reasonably infer from what somebody tells you

on the witness stand.
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I am setting forth this instruction in full, ladies
and gentlemen, because circumstantial evidence is
evidence of facts or circumstances from which the
existence or nonexistence of other facts may be
reasonably inferred from common experience. And I
reiterate that the law makes no distinction, ladies and
gentlemen, because I cannot remember how many of you
have not served or this is your first time as a juror,
but you know, because you've all been around long enough
perhaps to see a television show or a movie or read a
book where you've got maybe two lawyers talking about
some case and you might hear one ¢f them say well, it's
just circumstantial as if circumstantial evidence is not
good, like circumstantial evidence is sort of a lesser
kind of stuff, that well, you know, you jﬁst kind of
ignore it.

Ladies and gentlemen, the law makes no distinction.
The law says to you feolks individually and collectively
as a jury to do what you do in your everyday 1ife and
that is draw reasonable inferences, and the value —- if
I may, ladies and gentlemen, the value of circumstantial
evidence, that is, the reasonable inferences that you
draw from facts, 1s that circumstantial evidence, those
reasonable inferences, unlike what you hear from a

witness, is never mistaken, it cannot lie, and it never
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forgets because it's reascnable, your reasonable
inferences.

Ladies and gentlemen, another instruction that you
folks received in a manner to guide your deliberations
if you will is how to size up the credibility of
witnesses, and this is another -- if I may, this is
another one of those refreshing and rare examples of
where the law reflects common sense, common experience.
The law simply -- the judge tells you, for starters, you
folks are the sole judges of the credibility of the
witnesses. That's 1t. The buck stops with yvou folks.
You decide who to believe and who not to believe or what
value or what weight to give. You are the sole judges
of the value to be given the testimony of any witness.
It doesn't matter what anybody else thinks. All that
matters is what you think of the evidence. You're it.
The buck stops here.

Here the judge tells you that here are the things
you can consider, and the judge sets forth - this is in
I think the third paragraph, fourth paragraph of your
first instruction, Number 1 - you may consider the
cpportunity of a witness to observe or know the things
that that witness testifies about. In other words,
could that person actually see or hear or smell what

they say? What was the cpportunity that that person
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had? What perspective did that person have? The
ability of the witness to observe accurately. Eyesight,
intoxication? These are factors that -- the guality of
the witness's memory. So you can -- hey, how did they
-- what was their memory like? Was it good, badg,
indifferent? If their memory was poor, is it
understandable? I mean, 1f you're relating events that
happened yesterday, okay, you should have a pretty good
memory. If you're relating events that happened five
years ago, well, not so good, but again a‘factor for you
to consider.

The manner of a witness while testifying. In other
words, what's the body language? Well, what is it I
don't like about that person? How did they sound? How
did they locok? Fair game for you to consider. You also
can consider any personal interest the witness might
have in an outcome. Well, what's in it for them? I
mean, for example, ladies and gentlemen, you know from
the instructions that in our system a defendant does not
have to testify. A defendant cannot be compellied and
you're not to hold it against a defendant who does not
testify because the State, who Mr. Jackson and I
represent, bear the burden of proof. However, in this
instance we have Mr. Olsen testifying. Now, Mr. Olsen

certainly is a defendant, but when Mr. Olsen takes the
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witness stand, ladies and gentlemen, he is a witness and
as a witness he is subijected to your scrutiny just like
any other witness in the case, and so when you hear from
Mr. Olsen, you may consider, among other things, any
personal interest that he has in this case.

Any bias or prejudice that the witness may have
shown on the witness stand and the reasonableness of
that witness's testimony in light of all of the evidence
in the case. You don't take what a witness has to say
in a vacuum. What does this witness have_to say in
light of everything we know, and how does that
information stack up with everything we know?

Finally, ladies and gentlemen, the judge tells you
that you may consider any factors that bear on
believability or weight. So we have a list that the
judge has provided you of eight, nine, ten factors, and
I mention that and I hope -- not to belabor it, but I
wish to point out, ladies and gentlemen, that these
things, these things that the judge says for you to do
when you size up the credibility of witnesses, are
things that you do every day, in every day of your life.
All of wus, all of you, go through life making decisions,
making decisions about things that matter. Some have
great conseguences, some don't have such great

consequences, but when you make a decision you acqguire
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information from people, from whatever the source may
be, but this is what you do. You size up who 1s telling
you this, what's their knowledge of this, what's their
opportunity to observe? Deces it make sense? Is it
reasonable? And what the Court is saying, ladies and
gentlemen, is that common sense that you have used in
your lifetimes -- you don't check that common sense at
the door. You bring that common sense with you. You
are officers of the Court, but you also retain - and I
urge you to use - your common sense. These factors say
you should.

Now, ladies and gentlemen, of course in this case,
speaking of using your common sense and subjecting
testimony to your scrutiny, you have received an
instruction from the Ccurt about how to view the
testimony of an accomplice offered on behalf of the
plaintiff, which of course is me or the State of
Washington, who Mr. Jackson and I represent. This
instruction of course is referring to April Frazier who
testified, and the instruction tells you that you should
subject that evidence to careful examination in light of
all of the evidence in the case and should be acted upon
with great caution. You should not find the defendant
guilty upon such testimony alone unless, after carefully

considering the testimony, you are satisfied beyond a
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reasonable doubt of its truth.

Ladies and gentliemen, in other woxrds, look closely
at that evidence. You should not convict any defendant
based on that testimony alone. Well, ladies and
gentlemen, you know, having sat through this trial, that
this case is based on a lot more. This is not a case
where April Frazier was called to the stand and
testified and the State rested. This case was based on
much more than the evidence provided by April Frazier,
evidence that was corroborated by April Frazlier and
evidence alsc that corroborated what April Frazier had
to say.

We know from the testimony of April Frazier, ladies
and gentlemen, that she was the bait. She acknowledged
that she was there on a ruse to get inside the utility
room so she could enable her confederates, Mr. Sublett
and Mr. Olsen, to get intc the residence énd kill Jerry
Totten and steal his goods.

And we have other evidence, ladies and gentlemen,
surrounding the time period January of '07 to February
of '07. January 10th, for example, when Mr. Sublett 1is
at Lacey Rare Coins selling coins that belonged to Jerry
Totten. On January 1lé6th of '07 Mr. Sublett is at
Tumwater Pawn. There he's pawning & generatcr that was

purchased by Mr. Totten., January 21st and 22nd we have
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Mr. Sublett and Ms. Frazier in Reno, and upon the return
of Sublett and Frazier, Jerry Totten's wallet, including
credit cards, were stolen. January 2Z27th Mr. Sublett
again is at Pawn Exchange pawning a generator that was
again purchased by the wvictim, Jerry Totten.

On January 28th there is a jail telephone call from
Christopher Olsen where he talks about "We're hooked
up." Now, ladies and gentlemen, on January 29th we have
ancther jail telephgne call that involves the defendant
Olsen, the defendant Subklett, and Ms. Frazier, and on
this day, January 29th, Sublett does a Western Union
transfer for $2,400. He used a Visa card, a Visa card
steclen of course from Jerry Totten, stolen sometime
before January 29th. Now, we don't know when Sublett
and Frazier returned to Tumwater or Thurston County from
Reno. It was sometime in late January. Obviously it
was sometime before January 27th because Sublett pawned
some of the gocds. We know he stcle the wallet sometime
before the 29th. He discovered, that is, Mr. Sublett
discovered =~- agaln applying commen sense, Mr. Sublett
discovered well, through these steclen credit cards I can
tap into some resources. I can tap into some big money.
I mean, this pawning some coins and pawning a generator
and pawning the generator on the 27th, that's chump

change, a couple hundred bucks a throw, but, by gosh, I
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get ahold of the credit c¢ards - I realize this guy has
got a line of credit -~ I can tap into some big bucks.
But I need somebody to help, and I'm gonna hook up with
Christopher Olsen. And Mr. Sublett, using money stolen
from Jerry Totten, uses that money to bail ocut his
confederate, Mr. Qlsen.

And of course on the late evening of January 29th,
early morning of January 30th, Jerry Totten is murdered.
And sometime apparently, ladies and gentlémen, sometime
in the afternoon of January 30th, Jerry Totten is
removed from that house by this trio and stuck up in the
middle of, relatively speaking, nowhere. I say that we
know he was moved at about that time because that
off-duty fireman who was moving who lived up somewhere
on the 01d Olympic Highway was leaving his home sometime
between 6 and 6:30, and on the way back I believe he
testified that there was that pickup truck that he
hadn't seen before. Of course we know thét pickup truck
contained the body of the murdered victim.

And of course on January 31st we have the
defendant, the two defendants, staying at Little Creek
Casino and another Western Union transfer; another
tapping into the resources, and of course Jerry Totten's
credit card was used at the casino. On February 2nd the

defendants are still at the Little Creek Casino.
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There's an ATM withdrawal on February 3rd. Sublett and
Frazier move on to Tumwater. On February 3rd and on
February 4th, after apparently a beating of Frazier,
April Frazier contacts Elsie Hicks, excuse me, Elsie
Pray-Hicks, and on February 4th April Frazier pours her
heart out so to speak to Elsie Pray and tells her about
how we killed somebody, we killed Jerry Tctten, how she
went there as bait and how the two killers went in and
used the bat and killed Jerry Totten.

Landstad lcoaned his Suburban teo Sublétt and
Frazier, and of course from there we have the
perpetrators moving on to Puyallup. There is another
Western Union transfer, there is an ATM withdrawal in
Portland, Oregon on February 8th. On February 9th we're
off to Pendleton, and then on February 10th of course
locally things start happening. Finally the family of
Jerry Totten themselves come up from Oregon, ask for a
welfare check. The home is searched and simultaneocusly,
although not in cocordination, the sheriff;s department
discovers the body of Jerry Totten. There is an ATM
withdrawal in Boise, Idaho, and then Sublett and Frazier
are arrested in Las Vegas.

Of course you know that Lieutenant Brenna and
Detective Liska went off to Vegas on the 14th, and upon

his return Lieutenant Brenna started looking for
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Christopher Olsen. Now, you, ladies and gentlemen,
perhaps recall the testimony of Lieutenant Brenna. He
was pretty active not only on the phone but beating the
brush trying toc find Olsen, contacting friends,
relatives, you name it, and that flushed out Olsen
enough to call Lieutenant Brenna and say well, yeah,
I'1l contact you on the 18th, but he didn't.

Olsen was found walking the streets of Olympia
sometime before 4 o'clock in the morning, and he gives
the name of Chris DeShawn. Of course it's a false I1.D.
so from the time of the commission of the crime,
January 29th, January 30th, and sometime around
February 2nd or 3rd, Olsen all this time is laying low
and is so insistent that he's not Christopher Clsen that
his tattoo has got to be revealed by the cops. The
poclice say hey, look, you are Christopher Olsen. Okay.
You've got me.

Other evidence, ladies and gentlemen, ¢f course
this is a photograph taken from the utility room, and a
latex glove was recovered, this latex glove which had
the DNA of Christopher Olsen. Just as significant I
submit, ladies and gentliemen, is the fact that Mr.
Olsen's DNA was on that and when he was interviewed by
the police, nobody was wearing gloves; a lie.

Exhibit Number 31, & photographic exhibit, shows
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the bat that was recovered close by the recliner on the
living room floor where Jerry Totten was killed. That
bat was wiped for DNA. Mr. Sublett was not excluded as
a DNA contributor, and the probability that he was the
contributor to that DNA found on that bat was one in
130. ©Now, you know, you take that number( one in 130,
and consider it in a vacuum, that's a low number,
especially when you consider what was the -- Mr. Olsen's
DNA was one in six I don't know how many gazillions; a
lot. So in light of that, one out of 130, that's a low
number, but when you consider that evidence, ladies and
gentlemen, one in 130, when you consider that evidence
in light of all of the evidence in the case, that was
Mr. Sublett's DNA because Mr. Sublett was at that house.
Mr. Sublett was at that house on January 29th. He was
the guy that stole the credit cards. He was the guy
that had the credit cards stolen from Jerry Totten. His
fingerprints were in the utility room. April Frazier
put him there and Christopher Olsen. So ladies and
gentlemen, I submit the totality of the evidence,
Sublett had that bat.

And of course. Considering the totality of the
evidence, ladies and gentlemen, we have the jail calls,
Mr. Olsen contacting April Frazier, Mr. Olsen talking to

April Frazier and Michael Sublett, I submit if you will
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the real Christopher Olsen, not that Olsen who is
rambling and making excuses when he's talking to the
police on February 22nd and March 19th, trying to talk
his way out of a jam, but this is the guy that's telling
it like it is, making reference to "We are hocked up."
"As soon as we get out." "How much do we need to make?"
"I mean, because I got a spot I can close up at." And
the response to April Frazier, "That's what I'm saying."
"That's the plan.™ "How much money do we need to make?"
"Well, then let's get to the grind."” "Yeah, all we
gotta do is get me outta here. Get me outta here and
I'm part of the plan." "Exactly. If you tell me to do
it, it cbvicusly needs to be done, S8is, s¢ I'm gonna
handle it."™ "Baby girl, check this out. I'm like the
terminator. The only thing I need is a little bit of
0il and water. I'1l be all right. I'm the terminator.”
He gets out on January 2%9th and & few hours later Jerry
Totten is dead.

Now, ladies and gentlemen, we have the Christopher
Olsen interviews February 22nd and March 19th. Now,
ladies and gentlemen, consider this is a defendant who
is laying low. He has participated in a killing, and
he's had three weeks to come up with a story in one case
and five weeks to come up with something better. These

are statements made of course after he's been captured.
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Plenty of time to concoct a story. There are several,
well, many inconsistenciles, several major
inconsistencies, ladies and gentlemen. He's talking
about, he says, construction work. That's why they
bailed him out, to do construction work, but there is no
construction talk. Lieutenant Brenna listened to a
bunch of jail calls, and there was no reference to
construction work.

Olsen claims that he was afraid, but he never left
when the opportunity arose.r I gave up counting the
number of opportunities just based on what he had to
say. One moment he's saying well, yeah, I was afraid,
then I was alone in the parking lot, I waé afraid, we
went driving somewhere and I was let go. This 1is
someone who claimed he was afraid. You've heard the
instruction on duress. Even if he was afraid, as he
claimed to the police, that doesn't matter. Duress is
not a defense.

He said he wanted to call the cops, but actually he
avoided the police. How about that? I wanted to call
the police. How many times did he say that during the
interview? I wanted to call you guys. Yéah, but when
confronted by the police, a couple of uniformed cfficers
in Clympia, "I'm Chris DeShawn." Here is this gclden

opportunity. Hey, I1've been meaning to tell you guys
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about this. ©No, not Mr. Olsen. Nobody was wearing
gloves, but he was. Oops. Gosh, my DNA was found in
it. Well, gee. I wanted out. He stayed. Now, we have
a classic example of what he says and what he dcoes. He
says all these things on the left, but he doesn't do
anything except play at murder. He's got this poor me
attitude, but he tells April Frazier - and we all heard
it - "I'm the terminator.™

Of course if you do as much talking as Mr. Olsen,
if you ramble on as much as Mr. Olsen, every once in a
while you might blurt out a wee bit of truth. "Anytime
you mix drugs and people with major attitudes it turns
out bad." He did get that right, buf he also revealed a
bit tToo much of himself, didn't he, ladies and
gentlemen? In one of his interviews he said "My mouth
is the only thing that can save my ass." He may have
been talking about some other issue, but he certainly
was using his mouth to save his, quote, ass, closed
quote, when he was talking tc the police.

I submit, ladies and gentlemen, that when he
testified on the stand he was using his mouth to try to
save his ass. And what significance does this have
because, after all, I am referring tec the totality of
the evidence in the case. Why dc peocple 1lie? Why? Why

lie, lie, lie? Because you're covering up your
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participation in a crime. The only thing that's gonna
save his ass, as he said, is his mouth; he hopes.

And along with all of the evidence in the case,
ladies and gentlemen, we have the remarks that the
defendant, Mr. Sublett, had to say about Elsie, to Elsie
Pray, Elsie Pray, who acknowledged that -- I believe she
said that she still regards Mr. Sublett as a friend.

She spoke to him when he was on the run and urged him to
turn himself in, and he tells his friend "I'm really
thinking hard about coming back and turning myself in."
"You need to turn yourself in." "Yeah, I know I do.

I'm really messed up." Well, that's what he told Elsie
Pray, but here we have Mr. Sublett in Boise. Really
messed up? What is that saying, a picture says a
thousand words? Here we have got a man, here we have
got a killer, who is literally and figuratively in the
driver's seat, ladies and gentlemen. He might say to
his friend "I'm messed up," but he's got Jerry Totten's
credit cards. He's tapped into his line of credit, and
as far as we know, he's been tapping into about $5C,000.

Ladies and gentlemen, the Court gives you what we
call the reasonable doubt instruction. I'd like to in
my completing remarks touch upon this. Another one of
those great things about our system is that a defendant

is presumed innocent, and when a person pleads not
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guilty, that presumption of innocence continues
throughout the entire case until you, ladies and
gentlemen, are satisfied beyond a reasonable doubt that
a defendant is guilty.

I put this up on the screen because this is not
something that I just talk about. The presumption of
innocence and the burden of proof, which we welcome, is
not just something we talk about, but it is a living,
breathing reality. It is a factor that we deal with
every day. I put this up on the board, ladies and
gentlemen, because a reasonable doubt is something for
which a reason exists and may arise from the evidence or
lack of evidence. It is such a doubt as would exist in
the mind of a reascnable person after fully and
carefully considering the evidence. Keep in mind,
ladies and gentlemen, that we're talking abocut
reascnable. We're talking about reasonable people, such
as yourselves, considering evidence and scrutinizing
that‘evidence with a view towards reasonableness. And
if, after such consideration, you have an abiding belief
in the truth of the charge, then you're satisfied beyond
a reasonable doubt.

L reasonable doubt, ladies and gentlemen, is not
any doubt. It is not proof to a moral certainty. It is

not proof beyond any doubt whatscever. It is proof that
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excludes reasocnable doubts. The judge concludes by
telling you that the law says if you have an abiding
belief, then you are satisfied. TIf you have an abiding
belief in the truth of the charge, then you're satisfied
beyond a reasonable doubt. Now, I don't -- I don't
know. People react in various ways. An abiding belief
might be something you know in your head. It might be
something that you feel in your heart. It might be
something that you know in your gut; I know he's guilty.
If you have that abiding belief, then you're satisfied.
When you consider, ladies and gentlemen, the

totality of the evidence of motive, of the planning, of
the executiocn, of the burglary, the robbery, of the
death of Jerry Totten --

MR. WOODROW: Ycour Honor, I'm gping to cbject
again to unadmitted evidence in the State's closing.

MR. BRUNEAU: When you consider the --

MR. WOODROW: Cbiection. TI'd ask Your Honor
make a ruling on that.

THE COURT: I'm going tc ask that we mceve on,
that you take that picture off. Thank you, counsel.

MR. BRUNEAU: They are guilty as indicated.
These defendants, ladies and gentlemen, are guilty as
charged and guilty as proven.

Thank you for your attention.
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THE COURT: Thank you.

Ladies and gentlemen of the jury, we will now take
our morning recess. First a word of caution. You have
heard only one closing argument. Please don't talk
about the case.

If you will go with the bailiff, I ask the
attorneys to remain in session.

(Jury out.)

THE COURT: I ask for 15 minutes. Is there
anything else? Thank you.

THE CLERK: Please rise.

(Recess.)

THE COQURT: Mr. Bruneau? 1 am on the record,
Cheri. I am going to ask you not to use the photos that
were not admitted. Thank you.

Are we ready to proceed?

MR. LANE: Ready, Your Honor.

THE COURT: Bring them in.

(Jury in.)

THE COURT: Thank you. Ladies énd gentlemen
of the jury, please be seated, and be seated in the
courtroomn.

Ladies and gentlemen of the jury, please give your
attention to Mr. Lane for his clesing argument.

MR. LANE: Thank you, Your Honor, counsel.
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Good meorning, ladies and gentlemen.

I guess you're finally figuring out you're kind of
secing the light at the end of the tunnel now after the
last couple of weeks, and I'm sure that probably makes
you very happy. ©One of the things that, even though we
anticipate, you know, this might be over soon and you're
seeing that light, you've taken an oath as jurors which
part of that oath has been explained to you in these
instructicons that have been provided to us by Judge
Pomeroy. As previously indicated, this is now your rule
book basically. This is your guide bock, as Mr. Bruneau
called it. This is what you must follow to figure out
the outcome of this case, what it's gonna be.

Instruction Number 1 -- well, at the very beginning
it says, in the very first sentence, "It is your duty to
decide the facts in this case based upon the evidence
presented to you during this trial. It is also your
duty to accept the law from the Court's instructions,
regardless of what you perscnally believe the law is or
what you persconally think it should be."

Adhering to your duty as jurors, you must follow
these rules, whether you like them or not. You'wve taken
the ocath to now follow these rules. It's the only way
that a fair and just determination can be made in this

case. It's when even just cone cof theze rules i1s not
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followed then the result is not fair and just, and
that's essentially what we're doing here. This is what
it's all about, to make sure, as we went through the
whole voir dire process, to try and figure out, you
know, who is golng to be able to be fair? Part of that
comes with the territory of following these rules.

One of the things that we alsc went over with you
in part of the voir dire and as outlined in these rules
as they've been provided to you, as jurors you're now
basically —- vyou're officers of the Court. You've taken
an oath. You've been sworn in. You are now officers of
this Court to follow these rules. You must not let your
emotions overcome your rational thought process. 1In a
case like this that's very ilmportant because, I mean,
evidence has been presented to you by the pathologist in
the case and the facts of this case surrounding how Mr.
Totten was killed. It was horrible, and that can be
very emotional, but you're not to let any of those types
of emotions play on your decision-making process in the
case., You must reach your decision based on the facts
proved to you and on the law given toc you, not on
sympathy, prejudice, or perscnal preference. No matter
how emoticnally involved, listening to the facts of this
case and even in closing arguments it may appear to you,

vour decision must be based on facts and evidence that's
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actually been presented to you.

One of the things that Mr. Bruneau has already gone
over with you, one of the instructions, Instruction
Number 3, "The defendant has entered a plea of not
guilty. That plea puts in issue every element of each
crime charged." So if one element that‘slnot present
your duty is to acguit. "The State is the plaintiff and
has the burden of proving each element of each crime
beyond a reasonable doubt." A defendant is presumed
innocent, so even as we sit here now, none of you should
have formed any kind of opinion at this point. My
client, Mr. Sublett, sits here. He is innocent, so if
you've already got in your mind something different than
that, then you're not following the rules.

"This presumption continues throughout the entire
trial unless, during your deliberations, you find it has
been overcome by the evidence beyond a reascnable
doubt." Now, reasonable dcubt. You've heard us talk
about it during voir dire. You'we heard it raised
during closing arguments. Essentially what we have got
to -——- we're kind of toward the end of a race and we see
the finish line in sight, and once -- in approaching
that finish line the State essentially has a high burden
or a high hurdie it must leap cver in order to reach

that goal. The question essentially at this point is
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has the State been able to overcome that hurdle or that
burden?

The evidence that's been presented to you,
testimonial evidence, you've heard from one of the
State's primary witnesses, April Frazier. You just
heard a second ago from Mr. Bruneau regarding Mr.
Olsen's statement that Olsen had time to concoct a
story, I think it was three and four weeks -- I don't
remember what it was, but a couple of weeks. Well, Ms.
Frazier had six months before she gave a statement. He
alsc indicated that during the jail calls that you heard
that you heard the real Olsen. Well, you also heard the
real Frazier, not only in those statements but even in
her statement she made to Elsie Pray. She refers to
herself as a —-- she's a gangster. That's what's going
through her mind. Her thought process is that's how she
thinks of herself. She's a gangster. She made a
comment to Mr. Olsen during the phone calls about, you
know, "Gangsters don't dance, we groove." She made a
comment to Elsie Pray-Hicks regarding the death of Mr.
Totten that it had to be done, "That's what gangsters
do." So it gives you some insight as to Ms. Frazier,
the real Ms. Frazier, which we didn't really hear much
about that in the State's closing, but think back to

what evidence was presented that ties Ms. Frazier and
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gives you the background of her.

Well, we heard from Lemar Parker, who apparently,
according to Ms. Frazier, was romantically involved,
according to Mr. Parker, not. But even way back when, a
couplie months, several months before this incident
occurred, she was getting, taking coins from Mr. Totten.
I believe she admitted that those coins that Mr. Parker
pawned were ones that she had stolen from Mr. Totten,
and she had him going to pawn them. She uses people,
but she's also smart enough te try to keep her own
tracks clean because she's had Mr. Parker go pawn.
Therefore, he fills out the certificate. He fills out
the paperwork. Her name is not traced to it. She's
smart like that.

Some more coins are pawned. She gets Mr. Sublett
to do it. She indicated that she was there with him
when those items were pawned. She keeps the trail off
of her tail and makes sure that it goes somewhere else.

Even when -- I mean, you can lcok at all the
different people that she's used, taken advantage of,
and lied to throughout the course of this case, and it's
essentially everybody she comes in contact with. She
lied tc Lemar, supposedly telling him that the coins
weren't stolen. She lied to Sublett regarding a

relationship that was supposedly going on with Lemar,
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unbeknownst to him. She tctally teocok advantage of Mr.
Totten in the sense that here is a generous older man
trying to help somebody get back on their feet. He says

sure, you can stay in my fifth wheel that's out in my

driveway.
You know, and this is —-- Mr. Bruneau brought up
using your common sense. Yes, we want you to bring your

common sense in here with vou. We want you to use your
common sense. In order to help somebody get off their
feet, you know, you think maybe a week or two or, you
know, two months maybe to have somebody living out in
your driveway, but this was like eight months. This had
been going on. He had provided her with access to his
house, given her a key, provided her foocd, allowed her
to come and go as she pleased, wash her clothes all
hours of the night.

And Mr. Landstad, she took advantage of him, using
his generosity of allowing her to use his Suburban,
which apparently she had been using off and on for quite
some time. You heard reference to it in the jail calls
between her and Mr. Olsen that even Mr. Olsen was
familiar with the Suburban. I believe that was the
vehicle that was used that she was in when they first
met. But reference was made to it 1n those calls about

you know when the white Suburban is coming something is
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up. I believe Ms. Frazier even said yeah, you better
get the hell out of the way basically because either,
you know, you're gonna be emptying your pockets or the
Suburban is gonna run over you or scmething to that
effect. But people knew of that Suburban and kasically
that that Suburban meant trouble to the point where she
tells Mr. Olsen oh, well, I scld it. I've been through
like ten other cars since then. Well, no, she didn't
sell it. When she got arrested, Mr. Landstad came and
got it back.

Subsequently she called Mr. Landstad again, as
you've all heard, after Mr. Totten's murder -- she told
Mr. Landstad that she was moving furniture, so, the nice
fellow that he i1s, he allows her to use the Suburban
again and off she goes, telling him that, oh, we will
have it back in a day or two, on Friday. That never
happens. She's off in Vegas.

She takes advantage of Elsie Pray-Hicks. She tells
Elsie Pray-Hicks stories, borrows her car numerous
times. And in thinking about why she told Elsie
Pray-Hicks what she did, she's laying things in line to
try to cover her butt, even at that point because -
rhink about it - why would she tell Elsie that story
unless she wanted Elsie to hopefully go to the police so

the police already have a story in line from a witness
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that's providing it to them? This is a woman, Elsie,
that April doesn't even know. I mean, they have only
met twice, and here she 1is borrowing her car numerous
times to basically go, as far as we know ——- we don't
know if she borrowed the car to go over there with Mr.
Olsen to commit the murder. We deon't know, but we do
know that she borrowed it at least to clean out —-- I
mean, she had a car full of stuff, according to Ms.
Hicks. She also had the huge bag on the car that vou
all heard about, a bkag cf garbage.

She indicated that when Michael came to pick up
Elsie, excuse me, April, that Michael didn't really
understand or appeared to not understand the
significance of the bag of garbage on the truck or on
the car. He basically was like leave it, leave it
there, and April went nuts. No, no, no, no, we can't
leave it there. We have got to take this witp us.
Well, does that indicate that, one, my client didn't
even really know what was in the bag or realize cor know
the significance of it? Cbviously April did. She was
hell bent on making sure that that bag was not left
there.

April was also able toc -- when police were called
at the Tumwater Suites, she was immediately able to tell

a story to Detective Liska, one that he bought hook,
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line, and sinker, and a story which alsc contained
numerous lies and inaccuracies about when they had
gotten back from Reno, the fact that she hadn't used
drugs in two weeks, the fact that she had been beaten
the whole way back. She obvicusly could think at the
drop of a hat or at the split second what she needed to
gsay to keep law enforcement off her butt, even though
all the red flags were there as far as the clerk calling
in, basically saying somebody is going nuts, making, you
know, & bunch of noise in this room. Cfficers show up.
She looks distraught, but she immediately is able to
tell the cfficer a story, even though there's a butane
torch and a rock of meth sitting in the ashtray and
she's been spun out for weeks, and she's still able to
convince this officer that oh, I'm a victim of domestic
violence, and they get her another room? This is
somebody that knows how to tell a story. This is
somebody that knows what to say and how to say it to get
her butt out of any kind of situation. Just as Mr.
Bruneau was making comments about Mr. Olsen, abcut his
mouth being able to save his ass, well, look at April.
She's been doing the same thing throughout this whole
scenario.

Some of the other things that we know about April

i1s that she had worked basically about two months out of
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the last several years. How do you think she supports
herself? Here again, use your common sense. She
supports herself by whatever means she can and by taking
advantage of whoever she can. You'd think that if she
had been a victim, as she indicated, that she would have
told somebody else, her good friend, Pete Landstad.

Sometime during this time she would have said something.

You also saw the picture of -- you know, Detective
Liska took pictures of her. She said oh, yeah, Michael,
he grabbed my arm, but in the picture -- if you look

closely at that photo, and this again is using your
common sense and common experience, ask yourself does
that bruise -- do those bruises look fresh? Also
there's only a bruise on one side. We don't see, you
know —-- if somebody is grabbed cbviously there's
pressure that's created. There's gonna bé marks on both
sides of the arm. Ask yourself if that's not more
consistent with maybe her wrestling or having Mr. Totten
in an arm hold.

During volr dire the State had indicated that
sometimes it's necessary that they have to cut deals
with drug addicts or participants of a crime, but in
making a deal with her, does it really add or did it
really add anything to this case, any clarity, or did it

really just basically add more confusion? Because based
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on her statements, one, and another way that she's
trying to cover her butt, she deesn't put herself in the
house when things are supposedly going on, so she can't
add any clarity or any information about what actually
happened inside the house. She had already made
admissions to Elsie Pray-Hicks that she was there,
although that information was another bunch of
inaccuracies and lies because that consisted of
supposedly my client shocoting Mr. Totten, that he was a
rapist and they had a jar of teeth and any other number
of things that she told to Elsie Pray-Hicks which have
turned out not to be accurate.

This is who the State wants you to believe, and I
believe it was Instruction Number 23 that indicates that
"Testimony of an accomplice given on behalf of the
plaintiff should be subjected to careful examination in
light of other evidence in the case and should be acted
upon with great caution. You should not find the
defendant guilty upon such testimony alone unless, after
carefully considering the testimony, you are satisfied
beyond a reasonable doubt of its truth.”

How many lies do you need before you totally
discredit any cof her testimony? The lies that she told
to Flsie Pray-Hicks; Michael shot him. Totten

videctaping women and kids, hundreds of tapes. Totten
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raped before. Totten was really sick. The scene was
really bloody, blood everywhere. That's not consistent
with the physical evidence. The jar of teeth. He
deserved to die. Landstad, she told him she borrowed
the car to move furniture, lied as to where she was,
when she was coming back. Detective Liska, had not
smoked meth feor two weeks, just arrived back from Reno
the day before. She was beaten the whole way back.
Went to Reno to get married. To Debra Olsen, that she
had a job for Chris. That's just a few of the lies that
April told told, and yet the State wants you to believe
hexr.

The same goes for -- you can actually put that,
well, not that exact instruction but look at things in
light of what Mr. Olsen has said. He flat out said
yesterday on the stand that he'll do -- he'll say
whatever it takes to do what he needs to do. His excuse
for the conversations that he had with Ms. Frazier while
he was in jail was that he'd say anything. "I was just
trying to get out. I would have told her anything."
Well, that's not gonna go real far on the street or in
the world that they live in because your name, your
word, yourself, if people don't believe you on the
street -- I mean, he would have no street credibility

whatsocever by immediately burning supposedly a friend,
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to lie to that friend to get them to bail him out.

You know, the relationship here ~- you know, the
State wants you to believe that the relationship here
consisted solely of my client and Ms. Frazier, but if
you look closely at the interaction between Mr. Olsen
and Ms. Frazier, there was some relationship there too.
Ms. Frazier seemed tc have relationships with a lot of
different people, but in here it was guite clear that
from the language that is used during those phone calls,
you know, both of them basically professing their love
to each other, and they try to insist that oh, it's just
kind of a brother-sister thing. Well, if this is a
brother-sister thing I think that relatioﬁship is pretty
incestuous because there appears to be a lot more going
on than just a brother-sister relationship. He had
already indicated that, you know, he had done 1little
things for her, buy her flowers. He had pbought her a
ring. I mean, you don't -—- I mean, use your COmmon
sense in your experience, you know. You don't buy a
ring for a woman or a girl unless you've got something
going on or you're trying to get something going on. I
mean, that's -- I think everybedy could probably use
that from common experience. The way that they talked
to each other made it perfectly clear.

One of the things that was also interesting during
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their conversations is that, you know -- the State has
tried to make a big deal of Mr. Clsen being bailed out
of jail and the debt that was created by him being
pbailed ocut, but on the phone call of the 29th April says
"I just missed you, and what -- what's a small little
fucking debt to pay to see my brother?" "Nothing."

That pretty much tells us that there was some obligation
between Mr. Olsen and Frazier prior to this, that the
debt that was owed was Ms. Frazier owed him. She was
indebted to him, and this was payback to basically get
him out. I mean, what efforts were made for her to come
back to basically get him out?

You know, it doesn't make sense if -- the State is
trying to say let's put the focus all on my client, but
ask yourself, one, the indications are that my client,
Mr. Sublett, didn't even know Mr. Olsen, never met him
before. Are you gonna bring in somebody to a situation
like this where you're gonna go rob and supposedly wind
up killing somebody? Are you gonna do that with
somebody that you don't even know? It makes more sense
and the evidence doesn't really show any different
because the only evidence that you really have is the
testimonial evidence of Mr. Olsen and Ms. Frazier that
they went and did this. She had the access. She had

the motive. She'd been staying at Mr. Totten's house
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for months, indicated that she's been going in and out
of there, I mean, free reign of the house. She knew
where everything was in that house. And here she bails
cut one of her friends that she knew was up for
something like this. She had the ability to go do it on
her own because she borrowed Elsie Pray-Hicks's car
several times, and that's right in the time frame that
this was going on.

Ask yourself this as well: Does it make sense ==
and I'11 submit to you, my client, he's a thief; there's
ne guestion about that. He is a thief. That's been
clearly illustrated. He was stealing from Mr. Totten
before his death and after, but ask yourself, one, why
would you -- you know, why would you kill the cash cow
so to speak? There's no reason to. But as far as April
Frazier and Mr. Olsen go, they had the motive, the
opportunity. You heard the jail calls. It was
basically like a job interview for Mr. Olsen. Do you
have -- in fact, Mr. Olsen even lies to her and tells
her that the bail is only 600 bucks when it was in fact
a theusand. "Do you have a disposable caf?" "I've got
a ride out in the Littlercck area.” "I've done about
ten cars since that bullshit Suburban. Everybody knows
that car." That's her reason not to use that car

because everybody knows that car. Chris, "Fuck, yeah.
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You see the white Suburban, you know what's up. Move
out of the way or fucking empty your pockets." "Are you
allowed to leave the State?" "Well, then let's talk
business." "Do you have some bitch hanging on your nuts
right now?" "Do you got to report to anyone?" Meaning
Department of Corrections. "You're the only person I
got to report to." "How much do we need to make?"
April, "I'm gonna make infinity, sweetheart. That's
what I do."

Talk about Lemar. "I don't trust him as far as I

T

can throw his scandalous little ass,”" yet in his
statement he says Lemar was his friend. April, "I've
got like 20 phones. You know the fucking funny phone
game, right?" She's switching around the phones. She's
the one that's talking about what she's doing. "Huh,
brother? You do what T say because you love me and
you've always stuck up for me." "Where is that gun?"

"I don't know right now." "I need another one 'cause
those are fucking loud. That mother fucker is sweet,
like a hand cannon.” "We're gonna have to hustle. 1T
got a whole bunch of jobs planned that are going to have
to be done back to back." "You gotta pee?” meaning are
yvou having to do UARs for DOC that they're gonna check

you, "because you're gonna have to smoke some dope."

You can always -—- you can tell at the end of that
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phone call -- you could hear my client walk up in the
background, and April told Chris to shush, and they

changed the subject. On the 2%th, "Hey, Sissy, loving

you so much it's crazy." "Do you remember when you gave
me that ring?" "Yes." "I still have it on." 2And then
ending up with "I just missed you and what -- what's a

small little fucking debt to pay to see my brother?"
"Nothing."

Would it make sense —- ask yourself this: Would it
make sense that my client would basically be putting his
name on everything -- I don't remember if this is the
correct children's story. I think it was Hansel and
Gretel when they were laying, you know, the crumbs onto
the floors, you know. Deoes it make sense.that my client
would be leaving a trail with his name, proper name, all
over everything if he was running from a murder? It
makes more sense that all he thought at that point was
he's doing identity theft stuff, you know: Yeah, he's
working accounts and doing identity theft. It's not
consistent. His actions aren't consistent with running
from a murder.

You also heard Elsie Pray-Hicks say, you know, the
comments that the State indicated, oh, I'ﬁ,thinking
about turning myself in., Ms. Hicks indicated that was

in relation to a parole violation because he knew he was
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gonna have to come back and deal with California.

MR. BRUNEAU: Your Honcr, I'm going to object.
There 1s no evidence whatscever.

THE COURT: Excuse me. Overruled.

Ladies and gentlemen of the jury, I remind ycu that
what 1s said in closing argument is that, argument. You
remember the testimony.

Continue, counsel.

MR. LANE: Thank you, Your Honor.

You know, lock at Mr. Olsen's stateﬁent too. Dces
he really provide anything? He conveniently doesn't put
himself inside the house either. You know, this is kind
of like watching the game Surviver. I guess this is
Survivor Tumwater because everyboedy is doing this.
Everybody is gonna talk behind each other's back.

Nobody wants to take responsibility. He's trying to
minimize his conduct, you know, oh, I geot there, you
know, I was at the hotel. I wasn't there. Then when I
did go, I didn't really help them pick up‘the table. I
just kind of put my hand on it, pretended like I was
helping. Put things in perspective of why people are
saying what, and as Mr. Bruneau indicated in regards to
Mr. Olsen, he's gonna try tc have his mouth save his ass
once again.

You know, in getting back to April and all the
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different things that for her don't really make sense,
you know, here she is allegedly traveling around with my
client and information all of a sudden pops up during
her testimony that oh, yeah, he told me was gonna kill
me, you know, at the Grand Canyon after we went to |
Vegas. Does that make any sense whatsoever? 5o are you
gonna keep traveling with somebody you think is gonna
rake you out, you know, further on down the road? She
obvicusly had plenty of time, plenty of resources to go
wherever she needed to go because, as you could clearly
see, anybody that she contacted she could use them for
semething, whether it was a vehicle or money or
whatever.

Even the letters that she had written to Michael.
You heard about the ones that she wrote to Michael,
basically telling him what he needed to do. She even
tried to get him to contact Mr. Olsen. It shows that
basically she's in control. She's running things. That
goes back to even, you can tell if look at the
circumstances as they played out, all the.different
things that she was directing people to do. She was on
the phone with Mr. Olsen's friend supposedly saying that
you don't make any decisions of whose coming over and
whose not.

You know, and lock at the other things that April,
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well, some of the other things that she told Elsie
Pray-Hicks, that supposedly she was there after the
murder took place, that my client and Mr. Olsen left her
there for approximately eight hours. Eight hours. She
indicated that she wasn't sure Mr. Totten was dead,
heard him gurgling, making noises, and yet she did
nothing, nothing whatsoever to even check to see if he
was dead, see if he was alive. What was she doing? She
was busy going through the house to see what valuables
she could take.

Another lie bkasiczlly on the stand she comes out
with at some point Michael called on another time that
my client was gone, tells Mr. Clsen, oh, he thinks he's
being follcowed; we need to go our separate ways, and
gives Mr. Olsen a little bit of change, puts him on the
bus, and tells him that ch, my sister is coming to pick
me up. Well, then it turns ocut she testified I didn't
really leave the hotel, that we stayed there for another
two days. She works every angle and ever? person that
she can.

Now, with things that she told to law enforcement,
vou know, law enforcement seemed, based on her
information and the statements that Mr. Olsen gave,
totally focused on my client and ignored things that

they could have done to possibly help clear the things
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up. One of the things —-- 1f you look in this photo
there's a plate right here with several cigarette butts
in it. This is right in the heart of the house, right
in the middle of everything, and yet they weren't
collected. They weren't able to be tested.

This might be a more clear picture. I mean, you'd
think that, you know -- we heard the testimony of the
DNA person. 1 mean, what better place to probably get
some DNA than off of a cigarette butt that somebody has
had in their mouth for, you know -~ I don't smoke. But
I think it takes what, 10 or 15 minutes maybe to smoke a
cigarette? And you keep repeatedly taking it in and out
of your mouth. What better place to try to find some
DNA?

You know, alsc during the statements several other
people's names came up. Rob Kittleson. He supposedly
came over numerous times to bring dope. Anybody ever
bother to go try to talk to Mr. Kittleson? No.

Llexis Cox. Supposedly my client went to her house
with Mr. Olsen after the murder. Anybcedy bother to go
try to talk to Alexis Cox? No.

Also think about the fact that the scene itself was
actually compromised in the sense that before the calls
came in - and you heard about the sister and the mother

were worried about Mr. Teotten and they called law
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enforcement to do welfare checks - that law enforcement
had already been through that house twice as well as the
sister and the mother showing up and going through the
house before items were even ccllected.

The gun. You'wve heard all sorts of different
information regarding that nine-millimeter. During
testimony we heard that actually it turned out to be Mr.
Totten's gun, that he had bought it from the wife of one
of his deceased friends, but we have heard all sorts of
different stories as far as when it initiélly appeared,
whether it was back at Thanksgiving, as April had
indicated. Mr. Olsen had indicated that he wasn't sure
that when they got to the house that it wasn't taken
from the house.

You know, what the State has to do here is prove
their case beyond a reasonable doubt, and the majority
of their case in order for them to try to get over that
burden really rests on Ms. Frazier's testimony and
what's been presented by Mr. Clsen. But you really have
to consider and weigh that evidence, scrutinize that
evidence because, as I've already indicated, it's been
guite clear that they'll say and do anything tc save
their ass. They both had a long time to figure out what
they were gonna say.

And as far as the testimonial evidence, the case is
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saturated with reasonable doubt. I mean, how could you
possibly believe anything that Mr. Olsen says or Ms.
Frazier says? You shouldn't. I mean, how many lies do
you need, you know? We only need to show a reasonable
doubt. Do we need one lie for that or 50?7 And I think
we're closer to 50, so I'd ask you to closely scrutinize
anything that they had to say.

And then what's left is the physical evidence. The
only thing that the State has to try to tie my client to
the scene is a fingerprint that was on the washing
machine which that State's witness indicated could be --
that could have been there for a long, loﬁg time. It
was in a climate controlled area. The washing machine
is a good location for a print to stay. We also know
that my client had been in and out of that house on
numerous occasions. He actually knew Mr.‘Totten for as
long as April did. He had been over there to visit
April, been over there to visit Mr. Totten. All that
fingerprint shows is at some point in time that my
client touched a washer. They can't pinpeint it to that
night. It could have been decne six months earlier, it
could have been done two months earlier, it could have
been done three weeks earlier; we don't know.

As far as the DNA evidence goes, well, we kind of

got some contradictory testimony from Ms. Green in that
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she initially said you needed 13 markers or identifiers
for the sample to be good and then she said she didn't
have those in this case. She didn't have enough
markers, and yet she's still trying to say well, it
doesn't exclude him, and that's really all they can say
is it doesn't exclude my client. But if you think about
it, it doesn't really exclilude, you know -- 1if there's
130 people in these two rooms, it doesn't exclude
somebody else that's within this immediate area. It
really doesn't exclude millions of other people in
America. You know, it's not the one in six gazillion,
you know, as she indicated for Mr. Olsen on that glove.

So when you really break it down, you know, the
State keeps going back to follow the money, but that
really, really doesn't show anything. Yes, it shows my
client is a thief, and yes, they were dcing these
things, but it doesn't show really that he was even
there, that he actually knew about what was going on.
Think about the evidence that has actually been
presented to you, physical evidence, testimonial
evidence, you know. Between Mr. Olsen and Ms. Frazier
this case is saturated with reascnable doubt. We only
need a reasonable doubt.

I'd ask you to follcew the law that has been

provided to you and if you do that you should find my
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client not guilty.

Thank you.

THE COURT: Thank you, counsel.

Ladies and gentlemen of the jury, we are now going
to break and we will have you have lunch. I anticipate
it will be about a half hour for your lunches. I don't
know if it is here yet, but it should be.

THE BAILIFF: Should be.

THE COURT: If you will go and have lunch.
Please do not talk about the case. You have heard only
two closing arguments. Simply have a good lunch, and we
will break for about a half hour.

I ask the attorneys to remain in session.

(Jury out.)
THE COURT: Please be seated.

As I indicated, we will be breaking fill 12:30. 1Is
there anything we need to take up outside the presence?

MR. BRUNEAU: I have nothing.
THE COURT: Okay. Mr. Woodrow?
MR. WOODROW: Nothing.
THE COURT: Please be available at 12:30. Mr.
Lane, please be available at 12:30.
We are in recess.
THE CLERK: Please rise.

{Recess.}
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THE COURT: Please be seated.
{Jury in.)
THE COURT: Ladies and gentlemen of the jury,
please be seated, and be seated in the courtroom.

Ladies and gentlemen of the jury, please give your
attention to Mr. Richard Woodrow.

MR. WOCDROW: Thank you, Your Honor, counsel,
ladies and gentlemen of the jury.

The issue in this case was touched upon by Mr.
Bruneau and by Mr. Lane, but the issue in this case as
far as Mr. Olsen is concerned is the accomplice
liability statute and the testifying accomplice jury
instruction. Those are the two issues in this case.
The testifying accomplice jury instruction 1s the one —-
and you had it read to you many times, so I'm not gonna
do that, but it starts off with "The testimony of an
gccomplice given on behalf of the plaintiff.”

Now, Mr. Bruneau in his copening summation talked
about why you should believe Ms. Frazier, and he said
something like well, Ms. Frazier's testimony is
supported by other evidence, but then he didn't list any
other evidence becausﬁ there i1s no other evidence. Now,
if there is no other evidence suppcrting her testimony,
then you must find -- if you;re gonna use her testimony

to find anybody guilty of any crime you must believe her
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beyond a reasonable doubt. All the evidence you've seen
so far, all the other pecple that have come in and
testified, all the other factual evidence that you have
seen says that she 1s not being truthful. She was not
being truthful when she testified. She was not being
truthful when she gave her statement to law enforcement
and to Mr. Bruneau back in August of 2007.

You know, the one thing that I disagree with with
Mr. Lane 1s Ms. Frazier got her lie down when she spoke
with Ms. Hicks. That's when she first talked about or
thought of what she was going to say. You know, she
told a lot of other lies to Ms. Hicks, you know, about
Mr. Totten being shet. I don't know why she said that.
You know, who knows what's in the mind of a liar? Who
knows? But why did she say that? Who could figure that
out? Well, you know it's a lie, right? So that's --
other evidence in this trial will tell you that she's
lying, but she doesn't care when she's lying because she
wants to make herself look good because she wants to
withdraw herself from this crime. That's what she dces.
She's the consummate liar.

You know, the one thing she said to Ms. Hicks -
and you're probably gonna hear about this later on - is,
you know, she opened the door or she got Mr. Totten to

open the docr to do her laundry, and she said that teo
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Ms, Hicks, and she testified to that. DNow, Mr. Bruneau
and Mr. Jackson are submitting to you that that's true,
but what this jury instruction tells you to do is lcok
at that testimony, pay attention to it, and subject it
to careful examination. Why believe that? Because she
said it? Her whole past will suggest to you that she's
a liar, so why believe even that, that she was the bait,
okay?

You know, the whole laundry thing, jou know, she
says she went to Mr. Totten's house -- one thing. If I
say something that your collective memory says 1s not
accurate, then disregard what I say because it's your
minds. You were here listening to the testimony. If
I'm asking questions I can't take notes, so please, if I
say something which you all when you go back there and
talkx about the case thinks is inaccurate, disregard what
I say.

But she says, I believe, she came babk from Reno,
Ms. Frazier and Mr. Sublett, called and said she was
gonna stop by Mr. Totten's house and she was gonna make
dinner for him. Remember that? There was no time
period in between. She said she came back from Reno,
she went to Mr. Totten's house. Tt was at that point in
time that she and Mr. Sublett stole Mr. Totten's wallet,

checkbook, and cell phone. Now, Mr. Bruneau said well,
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we don't know when that happened. We don't know when
they actually got there. Well, there is the State's
witness, Ms. Frazier. Ask her that guestion. Pin her
down. When did you actually get there? The State
doesn't do that, you know. It's almost as if they're
not too sure they would believe her when she gave an
answer.

Now, let me ask you this: You steal somebody's
cell phone, their checkbook, and their wallet. When are
they gonna know that stuff is missing? What Ms. Frazier
said was well, he had a messy house, so it would take
him a while before he found out that these things were
in fact missing. ©Now, is that true for you guys? Do
you know where your purse is? Do you know where your
wallet is? Do you put your wallet and your purse in the
same spot when you come home so you know Qhere it's at?
You know where your stuff is at. And she sald something
like well, he must have known his wallet was stolen
because he deactivated his credit cards, and we know
that that's a lie because Detective Brenna talked with
Teresa at Key Bank and she said the credit cards were
dormant, which means they weren't being used. They
waren't inactivated. Why did she say that? Well,
because she wants you to believe that Mr. Totten was

still alive after the wallet, the cell phone, and the
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checkboock were stolen. Where is the proof of that? She
says 1t. That's it. There is no other proof of that.

Now, maybe a few hours goes by, you're not getting
a phone call on your cell phone or you want to call
somebody. Where do people keep their phone numbers at?
In your head? Some do. A lot of people keep their
phone numbers on their cell phone. Well, where is my
cell phone? Where is my wallet at? Where is my
checkbook at? You know when it's gone and you're gonna
call, you're gonna deactivate your credit cards, and we
know Mr. Totten had a lot of them. When you take that
stuff back, he had like four or five creditf cards.
You're gonna know your cell pheone is missing. You're
gonna want to deactivate your cell phone. That never
happened. They had his cell phone. It was never turned
off.

Your checkbook is gone. What are you gonna do?
Are you gonna say deactivate my checking éccount? Don't
accept any of the checks on my checking account. That
never happened either. You had the people from the
credit card, the check, the bank, come in. They never
said any of that stuff happened because when his wallet
was stolen -- Mr. Totten's wallet was stolen when his
cell phone was stolen, and when his checkbook was stolen

he was dead, and he was dead because Mr. Sublett and Ms.
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Frazier had killed him, okay?

Now, how do we know about when that happened?
Well, we know that Mr. Sublett pawned a génerator on
January 27th, right? ©Now, that's a piece of fact that
just can't be changed. There it is. So did Mr. Sublett
and Ms. Frazier steal that generator and put it in the
rear of the 350Z and drive all over town? Remember what
Ms. Frazier said? Well, on the 28th we were out
partying all night. Well, where were you at? At a
friend's house. I don't know. We were smoking meth,
getting high, having a great time. Was the generator in
the back of the vehicle, as Mr. Bruneau said, from the
22nd or the 23rd on?

Exhibit Number 165, and I'm not tococ good with that
stuff, so I'll publish this by showing it to you.

That's a picture of that generator. Is somebody gonna
hang on to that generator for days in a little
two-seater vehicle scooting all around, committing
crimes, a piece of stolen property easily traceable? Or
was that taken when Mr. Totten was killed? Those are
facts that suggest that at least by the 27th Mr. Totten
was probably killed.

Who is bringing up January 29th? The only person
who said it happened on that date was Ms. Frazier,

Well, you already know when you're looking at her
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testimony -- and she's the only person in this trial
that this jury instruction about accomplice testimony
applies to. It applies to nobody else. It applies
because -- this is -- Judge Pomeroy has given you this
law because it makes sense. An accomplice given a deal
for second degree mansiaughter, locking at what, 51
months or so, those are reasons for a person not to be
truthful, to take the blame from me if I'm the
accomplice and put it on those two. So you could look
at her testimony carefully. If there's nothing else
supperting her testimony - and there's not - then you
must believe her beyond a reasonable doubt or you must
acqguit. That's what that jury instruction says.

When it comes to Mr. Olsen's testimony, use Jury
Instruction Number 1, which Mr. Bruneau had up there,
which talks about how you weigh the credibiiity of
people. Now, you look at their biases, motives,
opportunity, vantage points, where they could see what
they're testifying about, but if you put her testimony
up there, Ms. Frazier's testimony, she loses because you
must believe her festimony beyond a reascnable doubt.

You know, the other thing that will suggest that
what Detective Brenna said, Teresa said at the Key Bank
is accurate, is that the 29th is a Monday, the 28th is a

Sunday. If the wallet was stolen on the 27th, the same
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day that the generator was stolen, Mr., Sublett and Ms.
Frazier couldn't use the credit card because it couldn’'t
be turned on until the banks cpened, and you know it was
turned on by the testimony of the credit card woman when
-- she said that it was starting to be used on the Z8th
but it was activated on the 29th, but that was based
upon the Eastern Standard Time so it would be earlier
here.

The other reason to think that Mr. Totten was
murdered before the 2%th is when you listen toc the phone
calls, listen to Ms. Frazier's information that she's
trying to get from Mr. Olsen -- I mean, she's talking
about doing something, you know, talking about a job,
stuff like that, talking about bailing Mr. Clsen out.
From their prior contacts Ms. Frazier thinks well, she
can use Mr. Olsen, that he's a chump, that he's a mark.
Remember that? Remember what Mr. Olsen said, that he's
the one -- he's the scapegoat. Look at him., He's
135 pounds, 26 years old, addicted to drugs. He's the
type of person that gets used by people like Ms. Frazier
and Mr. Sublett, but he didn't go along with it.

When you're in jaill and people are saying we have
got a job to do, we have got something we want to you
do, Mr. Olsen's only motive is to get out of jail, then

when he finds out -- remember, Ms. Frazier said she
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never talked with Mr. Olsen about what they were
supposed to do. She never said that. She szid well, it
must have been Mr. Sublett talked to Mr. Olsen when they
had their boy talk in the other room in the casino. She
said well, that must have been when this talk happened,
right? But she never told Mr. Olsen that they were
going to a man's house that was already déad, to
burglarize the house. Remember that? She never said
that.

You know, when the medical examiner was testifying,
Mr. Lane asked a few questions of her, well, how long
does it take before a body starts to smell, starts to
decompose? She said well, we just don't know, you know.
It depends on the environment that the body was kept in.
You don't know. But if you believe Ms. Frazier, what
she said was well, as socn as Mr. Clsen gét out of jail
we went back to the casino, smoked some meth, and then
went over to Mr. Totten's place, and then that's when
Mr. Olsen and Mr. Sublett killed Mr. Totten. And that
may have been at 2 in the morning, 3 in the morning, 4;
she doesn't really say. She's intentionally vague about
that. Well, we know the body was discovered the
following day between 6 and 6:30 or so p.m., and we know
that when the body was moved both Ms. Frazier and Mr.

Olsen said the body -- Mr. Totten's body started to
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smell. That's about a 12-hour period of time.

Now, you can reasonably conclude, okay, well, the
human body is going to start to smell in about a 1Z-hour
period of time, but I think it's more reasonable the
longer the body is not chilled, you know, the body is,
well, a person is dead, the more likely the body is
going to start to smell. TIf it happened on the 27th or
the 28th, then it's more likely that the body was going
to smell as opposed to 12 hours.

Then you have to ask yourself a guestion, you know,
why was Mr. Totten murdered? The State says it's
because of money. He was killed over money. Well, who
had the personal connection with Mr. Totten? Mr.
Sublett and Ms. Frazier. They're the ones who have more
of a motive because -- well, there may be other motive
because Mr. Totten of course is not here to say what was
going on between him and Ms. Frazier, him and Mr.
Sublett, but you do know Mr. Sublett was on Mr. Totten's
property a couple of weeks before Mr. Totten was killed
and he had a disagreement or an argument with Mr.
Totten. You do khow that. You do know there was some
bad blood there. There was such amount of bad blcod
that it was heard by the neighbor across the street.
That geoes to motive.

The other things that you know about. There was a

CLCSING ARGUMENTS 1038




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

gun stolen from Mr. Totten. Now, Ms. Frazler says she
saw that gun on Thanksgiving day. Now, is that true or
not true? Well, who knows, but she said she saw it, all
right? And you know that Ms. Frazier and Mr. Sublett
had been stealing from Mr. Totten, two generators and
some coins, of course the wallet, the cell phone, the
checkbeook, you know, but that's just stuff that we know
apout. That's just stuff that was pawned in Thurston
County. How about stuff that could have Eeen stolen and
pawned in Pierce County or Clark County or on their
little, you know, travels across the Western U.5.7 I
mean, we don't know what else was stolen. You know,
t+his generator is large. Perhaps the other generator
was just as large. What Ms. Frazier wants you to
believe is that Mr. Totten never knew that people were
stealing from him, you know, that he was bliind to ail
that. Well, what happens when somebody catches the
people who are stealing from him? Words ére exchanged,
tempers flare, people get hurt. That's a motive for a
murder. Now, you know Mr. Sublett is stealing. We know
Mr. Sublett is on parcle. If he gets caught he goes
back to prison. That's a motive for murder.

You know, one of the more troubling things about
this case was what happened to Mr. Totten before he was

killed. There's signs that he -- his wrists were taped.
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He was beaten. There's trauma to his face. It's almost
as 1f somebody was trying to get information from him,
information that only he would know about, mother's
maiden name, combination tc the safe, credit card
information, checking account information, other
checking accounts. Where does he keep his Jewelry at,
if he has any? Wheré is the rest of his coins? We
already know Ms. Frazier knows where some of the coins
were because she was stealing from him. Well, we know
that information was put in this address book that came
out of Exhibit 130. I showed this to Ms. Frazier, and
the information in here is in her handwriting; credit
card information, mother's maiden name of Mr. Totten.
It's written down in this address bock in Ms. Frazier's
handwriting. Now, it was written there because the
information was coming from Mr. Totten, and it was being
written there because Mr. Sublett and Ms. Frazier were
gonna use this information of course to steal from Mz,
Totten.

Now, what the State wants you to believe is that
Mr. Oisen rushed into a house of a person that he's
never seen before, he beat him to death or choked him to
death - they haven't really said which one - or both,
and then tied him up, right? Somehow tied him up,

gagged him. For what purpose? For no purpose of course
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because when Frazier goes intc the house, right, she
doesn't say anything about any gquestions being asked of
him, Why do you gag -- why do you tie up a dead person?
You don't. You oniy do it to s live person because you
want information. But Ms. Frazier said she didn't go in
there and that Mr. Olsen was, you know, asking gquestions
of Mr. Totten, anything like that. It's because she's
not truthful, and she's trying to deflect her
responsibility on to Mr. Olsen, and she did a pretty
good job of it so far.

You know, the other thing we know is that Shirley
Inman, Mr. Totten's sister, who is the executor of the
estate, said that she estimated that $100,000 or so is
missing from the estate. We know that, you know, from
the transactions, you know, 20, 25,000 was used by the
trip that Mr. Sublett and Ms. Frazier were on, but
there's a lot of money left unaccounted for, and that
money could be in the form of cash. You know that Mr.
Sublett and Ms. Frazier had a lot of interest in that
big safe. They had a lot of motive to get into that
safe, and they were after the combination to the safe.

Remember when the cfficers talked with Chris? He
sald the safe was closed and lcocked. Ms. Frazier said a
few days later, three days later or something, she went

back to the house, tried to open that safe up,
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eventually Mr. Subliett did, and there was nothing in it.
So here is a big safe in the house with néthing in it.

Of course you have to believe Ms. Frazier to believe

that.

When it comes te accompliice liability - and that's
Jury Instruction Number 21 - it's not accomplice
liability to any crime. It's accompliice liability, and

this is the second paragraph in the accomplice liability
jury instruction. It's very important because it's not
a person is an accomplice to a crime or any crime. Mr.
Olsen has to be an accomplice to the crimé, and the
crime in this case is robbery, first or second, and
burglary to prove that he was an accomplice to the
actions of Mr. Sublett and Ms. Frazier in crder for him
to be held legally accountable for what they do. Where
is the proof of that? HNone whatsoever. If Mr. Totten
was killed on the 27th, then Mr. Olsen is simply not
guilty of murder, period, because there was no agreement
prior to that because Mr. Olsen was in the jail.

You have a complete transcript of ali the
communications between Ms. Frazier and Mr, Olsen. They
never talk about a robbery, a burglary, anything like
that, s¢ he's not an accomplice to their actions,
period. Period. Unless you believe Ms. Frazier beyond

a reascnable doubt, which means Mr. 0lsen stormed into
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the house. Remember that? Opened the door, he stormed
into the house. And what did he do? He grabbed a
baseball bat, all right?

(Discussion off the record.)

MR. WOODROW: You know, what Ms. Fraziler
testified to was Chris stormed into the house and
grabbed the aluminum baseball bat. The only evidence we
have of anybody using a baseball bat is the bat laying
next to Mr. Totten's body which is a wooden baseball
bat, and that bat was tested by the DNA eXpert. The DNA
found on the bat excludes Mr. Olsen, so he didn't touch
that bat. That was laying next to Mr. Totten's body.
What Ms. Frazier said was Mr. Olsen grabbed this bat in
Exhibit Number 38, and that's the bat that he used.

This picture shows that that bat is still in the utility
room as if it was never touched, never used by anybody.
That is a 100 percent contradiction of Ms. Frazier's
tegtimony.

Whatever she says, if you look at the evidence, it
shows that she's not truthful. When the State has their
chance on rebuttal, vyou know, they're gonna argue that
she is truthful, but think about it. What piece of
evidence supports anything she has to say? What logic
or reason suppoerts her? There is none whatsoever.

You know, when Ms. Frazier testified, you kncw, she
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was talking about the laundry that she was doing, that
she dropped the laundry off when she got back from Reno,
presumably on January 27th, the same day the generator
was stolen, the same day the wallet and cther items were
stolen, and she dropped off the laundry and she started
the laundry. Remember that? And she said well, the
ruse I used was I called up Mr. Totten and said I need
to come back to finish off the laundry. So two days
later she puts laundry intc a person's washer and dryer
and then two days later she's gonna gc back and finish
the laundry. Perhaps she in fact did that.

When we look con the casino bill, Exhibit Number
168, listed on here is $35 for laundry at the casino.
Occupancy started on 1/29 and then February 2nd. So why
did she make up the lie about laundry? Because she had
to think of a 1ie to get back into the house and she had
to think of a iie to make the State believe her and for
you to believe her. Again the evidence supports the
clear conclusion that you can't believe anything she has
to say, and you have to bellieve her beyond a reasonable
doubt.

You know, the Elsie Pray-Hicks testimony versus Ms.
Frazier's testimony -- s¢ I guess you have a choice of
who vyou're going to believe. Elsie Pray-Hicks, who

comes in here -- she's scber. 5She has no dog in this
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fight. She has nc axes to grind. She says the gun that
was used to kill Mr. Totten -- Ms. Frazier said it
belonged to her. She said Ms. Frazier said that Mr.
Totten was a rapist, and you heard all the other stuff.
I don't want to go into all that. But Ms. Frazier lies
to her. Now, why? Who knows why a liar lies? I mean,
you're almost asking an impossible question. The usual
ones that leap to mind, to make herself look better, to
justify a murder, to distance herseilf from the murder as
much as possible, things ilike that, but she lied. She
lied to a woman that she barely even knew, and she's
lying to you guys.

You know, think abkout -- vyou know, there was a --
one other thing. Ms. Frazier was asked a guestion, "Did
you tell Ms. Hicks that Mr. Sublett shot Mr. Totten?"
She goes no, no. She's calling Ms. Hicks a liar. But
who are you gonna believe? Just look at the demeanor of
the witnesses when they testified. How did Ms. Hicks
testify? She looked -- she answered the questions
guickly, concisely, to the point, you know, questicn
asked, answer given. What about Ms. Frazier? What was
her demeanor like on the stand? Remember that? I was
kind of walking around, and she was -- I'd ask a
gquestion and she'd sit there, and once in a while I went

like this, vyou know, because I like to go fast, and it's
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almost as if she wasn't thinking of the truth, but she
was thinking of the lie that she told. What did I say
in that statement?

What's the hardest thing to do as a human being?
Well, maybe more hard, more difficult, but cne is
remembering a lie. That's difficult. You can remember
a little lie, like if vyou tell your -- all I can think
of right now is a boyfriend-girlfriend situation, you
know, and you tell your girlfriend, you know, two weeks
ago you went off with your buddies and you went off and
saw a movie. That's fairly easy to remember, but then
you say well, I saw Saving Private Ryan and they didn’'t
have any popcorn so we had pizza instead, and with a
little more detail it becomes a little more difficult.
You know, in Ms. Frazier's case, if it was the same time
period, you know, eilght months later, a year later, you
have to remember a lie. It's difficult. Think back,
well, did I say we had pizza or did I say a burrito? I
don't even know i1if they even sell burritcos in theaters
anymore. Or candy. But it's hard. That's what she was
deing. She was like what did I say? That's demeanor,
and that's what's in the first jury instruction. You
look at that to help you decide if she's being truthful,
and then you go to the jury instruction that talks about

accomplice testimony. Her testimony, without knowing
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anything else about the lies that she's been caught in,
just by the way she testified, is encugh for you not to
believe her.

Then Ms. Frazier of course had the spunk to say
well, I'm gonna add three things to my story because it
makes i1t better. She said well, Mr. Sublett threatened
to ¥ill me. He was gonna drive me out to the Grand
Canyon. We were kind of thinking about going out there
anyhow, but I think he said he was going fo kill me,
dump my body there or something. Okay. But then when
she gets arrested and she's in the Clark County
detention facility she writes love letters to her
potential murderer, and then when she's transported to
Thurston County in March she's still writing love
letters to the guy that just told her I'm gonna take you
out to the Grand Canyon, shoot you, and maybe toss you
into the Grand Canyon - maybe that was part of it too -
but that was a lie. She just thought of it at the
moment. Remember, she didn't tell anybody else. It
wasn't in her statement. Was this in your statement?
No. When I went out and talked to you two weeks before
you testified, did you mention it then? No, but it's
true. It's true because I said it. I said it. So it's
true.

And what about the statement she says Chris said?
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"I like killing people, and I want to do it again." So
Ms. Frazier says Mr. Clsen's reaction to seeing Mr.
Totten's dead body was he crawled under a tabkle, he was
holding his knees, and he was crying. That's his
reaction to seeing a dead body, and so presumably when
he said he likes to kill pecople - remember that - and he
wants to do it again, so he wants to experience this
again, right? He wants to crawl under soﬁebody else's
table and cry, right? Come on. Beyond a reasonable
doubt ?

So then the cther one was the shotgun. Remember
that? Because on direct examination and then with Mr.
Lane's cross he asked her well, what does Chris get out
of it? Nothing. Well, he got bailed out. That's it.
He got bailed out. Well, maybe Mr. Sublett gave him $40
to go gamble, and I think I gave him bus fare. Remember
that? Then I'm on cross, walking back ané forth, giving
her time to think, and she said no, wait a minute. Chris
stole a shotgun that was in a shotgun case., There it
is. <Caught her right then and there. Never told
anvbody in August when she was talking to Mr. Bruneau
and law enforcement; doesn't mention it then. Doesn't
mention it to you guys on direct examination because
it's not important enough, right? It's not important to

have to say that he stole the shotgun, that he was
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walking around the house with a shotgun. That's not
important enough. But on cross examination when she's
taking the brunt c¢f it, right, she says well, no, no. I
go well, what did he get out of it? Well, a shotgun.
He stole a shotgun. Why do you believe her? Because
she said it. WNo prococf. Who from Mr. Totten's family
has come in here and said Mr. Totten even owned a
shotgun, right? Nobody. Next door neighbor? A friend?
Registration? Nobody. But she can say it. She could
say he stole a typewriter or, you know, a truck tire.
She says it, must be true. But where is the proof?
This is first degree murder. Where is the proof? Prove
it. What we have done is prove how she's not truthful.
The coins. I asked Ms. Frazier if she ever stole
any coins from Mr. Totten. Yeah, I did, I did. How
many times? Once. Were they pawned? When? Close in
time. Remember that? Close in time. Mr. Sublett
pawned those coins January 10th, 2007. Mr. Parker
pawned those coins November 25th, 2007. And that's in
Exhibit Number 186. That's close in time? So you've
got to think c¢f it one or two ways; either Ms. Frazier
is driving around with a bunch of coins on her -- well,
I guess she deoesn't drive, so she's toting her coins
from car to car, hiding the coins in the fifth wheel,

you know, for that two-month period of time, or she's
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giving the coins to, you know, guys and they're just
hanging on to them and they're thinking well, it's not
the right time to pawn these coins. Let's go ahead and
walt. No, she stole the coins on two separate
occasions, but she can't bring herself to tell the
truth. That's what happened. You don't hang on to
stclen property. I'm gonna drive around with it in case
I get caught and there it is and Mr. Totten might find
out. No. You pawn them as sofon as you can so you <an
get high, so you can go buy some drugs and get high.
She lied again because she didn't think she was gonna
get caught, until Mr. Parker came in and the Tumwater
pawnshop gentleman came in and said they were pawned
almost two months apart. So again another lie, but
vou're supposed to overlook all these lies and bkelieve
her beyond a reasonable doubt in order to find Mr. Olsen
guilty because she's the only evidence against him,

Now, the presecutor is gonna say this: No, we have
his statement. We have his statement. We have got 80
pages on one and 47 pages on the other one. We have got
those phone calls. You know, those phone calls don't
tell you anything. Those phone calls tell you that a
young guy wants out of jail, period, and he's gonna say
whatever he wants to say tc get out of jail. I'l1l do

whatever you want.
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The whole Lemar Parker thing, you know, it's Mr.
Clsen's friend, but the State wants you to believe that,
you know, Mr. Olsen really wanted to kill him or stab
him or something and you had, you know, this back and
forth about, you know, the gun. Mr. OClsen says it's a
flare gun, and they're attacking him, saying it's a real
gun, isn't it? He said it's a flare gun, you get
toasty. It means the flare thing lights things up.
Then you ask Ms. Frazier, was it a flare gun? Yeah.
Was it blue and white? Yeah. It was a flare gun. It
wasn't a real gun, but that's what they want you to
believe because bad people carry guns even though this
wasn't a crime abcut guns, but that's why it's there
because bad people talk about shooting people and
stakbing people. »

Lemar was seeing Ms. Frazier. They were in a
relationship. They break up. She's talking smack about
Lemar. He joins in, talks about wanting to throw his
scandalous ass or scmething. He's talking the same
smack as she is to get out of jail, talking bad about
his buddy, and his buddy testifies here. That's all
that was.

What about the tape, the statement given by Mr,
OClsen? That 1s exculpatory. It means it proves his

innocence. It's not inculpatory. It doesn't prove his
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guilt. He said when he got to the house Mr. Totten was
dead, probably dead, but he couldn't check because he
was under the sheet, under the blanket. Mr. Totten had
been dead fcr two days at that point in time. These
guys knew it. They wanted a chump to come in there so
they could play him for a fool.

You know, Ms. Frazier testified that Mr. Tectten
kept odd hours of the night, right? Well, the
prosecutor or somebody says well, you know, you went
over there at 2 in the morning and he was‘okay with 1t?
Yeah, he staved up late at night, you know, he kept odd
hours. Why believe that? Who else said that? His next
door neighbor? Anybody, any member of his family say
that? No, but she says it, so it's ckay to gc over
there. No, no, don't believe her. Don't give her the
benefit of the doubt. Don't believe her beyond a
reasconable doubt. She made up that story that he was
killed on January 29th. She just made that up.

You know, what's offensive about her.testimony,
besides the fact‘that she was part of the murder of Mr.
Totten, was the idea that all of the State's
case-in-chief -- their whole case comes from her and her
alone. You know, the State is gonna say well, you find
the glove of Mr. Olsen. Mr. Olsen said in his taped

statement, well, you know, when I was handling the
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stuff —-- when I was handling the stuff, I wasn't wearing
gloves, but when the body was moved he put gloves on.
Ms. Frazier said the same thing; we put gloves on when
the body was moved. And then a particularly insightful
moment was when Mr. Bruneau asked well, then what does
that mean? And she goes well, we were trying toe cover
up the crime or something like that, but she said we
were wearing gloves to move the body. He sald we were
wearing gloves to move the body. And when you listen to
his phone calls, listen to the taped statement -- I know
it was long, but if you listen to the tape statement
again, you know, he says nobody was wearing gloves when
they were handling the stuff. That's it. That's it.
You know, when I first started talking to you, I
said the issue in this case is accomplice liability, and
that is the issue in Mr. Olsen's case. Tﬁe State 1is
gonna say that he's an accompiice to their actions, but
he's not, and in his statement he never says I agreed to
the robbery, I agreed to the burglary, and that's the
crimes that we're talking about. He never said that,
never. And when he went there, he never assisted them
in their crimes. He never said that in his statements.
The only way you're gonna get anything about that is
you've got to believe Ms. Frazier. Ms. Frazier is the

only way and she's completely discredited.
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What Mr. Olsen said was he went there, you know,
freaked out over what he saw. In fact, he was so scared
that Mr. Sublett had to take him for a ride, and he
threatened him with a gun. Remember that? Even Ms.
Frazier says Mr. Sublett took him for a ride. Now, if
vou're an accemplice to a crime, 1f you're in for the
crime, well, then you can be trusted. Yoﬁ don't need to
be threatened. If we're gonna go do a robbery together,
then T can trust him and he can trust me. I don't need
to say to him "Get in my car, buddy. We're gonna go for
& ride, and we're gonna have a talk." You don't need to
do that because it never happened. He never agreed to
the robbery, the burglary, and certainly ncot the murder.
You saw from his reaction from Ms, Frazier he didn't
agree to the murder. And then when he gets to the
casino, you know, he wants to leave. Mr..Sublett,
according to Ms. Frazier, puts the gun on him and says
"No, you're not going anywhere." Now, is that an
accomplice? No.

And so what this goes to is whether or not he's an
accomplice of the crime. That's what it goes to. And
he wasn't because he never made an agreement. If you
look at the accomplice liability instruction it =ays he
has to have knowledge of the crime and that he has to

agree to 1it, and he never did those two things. You
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know, when you agree to a crime, what's the first thing
you say? Well, what do I get out of it? I'm not gonna
do a crime for free. I'm not like some kind of criminal
super hero, T go around doing crimes for nothing. I
want something out of it. What am I gonna get out of
it? In a burglary what you do you get? Theft, stolen
items. Robbery, what do you get? Theft, money,
wallets, whatever. Mr. Olsen got nothing. He got
nothing.

So if you believe Ms. Frazier he storms in through
the door, grabs a baseball bat, goes in there and starts
wailing on somebody he had no beef with, and he got
nothing out of it. 135 pounds and he's wailing on this
guy or, you know, he's strangling him, you know, one or
the other, but he got nothing cut of it. There's no
motive for him to do it, whether it's theft, personal
animosity, nothing.

You know, stuff about Ms. Frazier saying that the
house was messy and whatnot. You know, there's no
pictures before all this happened, so we don't know if
Mr. Frazier kept, excuse me, Mr. Totten kept a clean
house or not. We know in the house there were a lot of
items, but, you know, she's throwing that out there to
tell you why Mr. Totten wouldn't notice his wallet was

stolen and stuff like that, but if it's your wallet,
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it's your cell phone, it's your checkbook, you know when
these things are missing.

You know, you may ask yourself, well, it takes a
lot of guts for somebody to get on the witness stand and
lie. It takes a lot of audacity to get in front ¢f a
jury, you know, four eyeballs, in this case four extra,
and lie. It takes a lot of guts to do that, right? So
how do we know that Ms. Frazier has guts? How do we
know? Well, we know that a woman answered the phone to
Mr. Totten's residence February 3rd or something like
that. Ms. Inman had called and then Mr. Totten's mon
had called and gpoke to a woman who said her name was
Julie wheo said "Mr. Totten is not here right now. He
went down to the store." And then Julie called her back
and said "He's gonna go on to a meeting.™ That's the
kind of audacity Ms. Frazier has because that was her in
the house answering the phone. That was her in the
house answering the phone. That's the kihd of audacity.
That's the kind of showmanship. That's the kind of
ability to lie on the spot that she has. She's good at
it. She made up two good lies. And of course we had a
man answering the phone a bit later on saying "Jerry is
not here," boom, and that was Mr. Sublett.

You know, Mr. Lane already showed you the picture

of Ms. Frazier's arm, and ostensibly Ms. Frazier says
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that this is signs of an assault by Mr. Sublett on her.
You know, you'll notice the fingerprint marks up on the
forearm, and there's some fingerprint marks down here,
and I don't really remember what Ms. Frazier said she
told the police officers, if it was pushing, shoving,
striking, something like that, but that bruise on the
upper arm, that's an old bruise. It wasn't made the
same day that the officer got there. That's an old
bruise, and that tells you Ms. Frazier is lying. She
just thought of another lie to tell the cops because she
was high on drugs going crazy in her room, so crazy,
acting up so bad that the clerk calls the cops on her
and she lies and says "Mr. Sublett beat me up."

Now, if you're being strangled, what's the first
thing you're gonna do? You're gonna grab that arm
that's strangling you and you're gonna seep fingerprint
marks 3ust like that. Now, she thought she was gonna
get away with something. These bruises show that I'm
the victim of domestic violence. I want a rcom. CQOkay.
You get a room. In fact, we're not even gonna charge
you with having the meth and the pipe in your room
because you're such a victim of domestic viclence. This
is what, four or five days after she killed somebody?
What's on her arms is the death struggle of Mr. Totten,

and those bruises, I submit to you, are four or
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five days old.

The writing in the address book -- okay. I mean,
she said she did that at the casino or whatever. T
mean, whatever she wants to say, that was taken from Mr,
Totten himself because you don't need to tie up or tape
a person that's dead. You only tie up or tape or gag a
person that's alive, and he was alive and this
information came from him. That's proof. That has been
proven to you. He wasn't murdered, as she said, by Mr.
Olsen when he rushed into the house with a baseball bat.
ITt's just a lie. He had nothing to gain from it. And
then she said she went into the house and Mr. Totten was
already under that blanket. That's just a lie too.
You're not gonna do all this work, gag somebody, tie
them up. It makes nc sense.

You know, you had the State spend quite an
extraordinary period of time on fingerprints, and what
yvou get out of that is Mr. Sublett's fingerprints -- twc
fingerprints were on the washer, Mr. Sublett's was on
the dryer, and then two of Mr. Totten's were on the
washer. The rest of the latents were of no value.

There were fingerprints taken from the truck alsoc. But
somewhere along the line somecne is going to say this to
you, that Mr. Olsen must have been lying &nd they were

wearing gloves because there's no fingerprints of Mr.
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Olsen on the stuff in the house and there's no
fingerprints of Mr. Sublett on the stuff in the house
and there's no fingerprints of Ms. Frazier on the stuff
in the house, but there's also no fingerprints of Mr.
Totten, whoe lived in the house, and touched all that
stuff. Was he wearing gloves throughout the entire time
that he lived there? Obviously not. But where's his
fingerprints? They weren't ilifted by the people doing
the lifts. His fingerprints didn't come from inside the
house. And you know Frazier had free run of the place,
and vou know Mr. Sublett had free run of the place, sc
don't gc for what's called a red herring.' If you're an
old guy like me you know what that means. When dogs
were taught to track in the scuth, they weould try and
throw off a dog by getting a red herring, which smells
bad, and run around with it and try to throw the dogs
off from the scent of the animal, and the dogs were
taught well, vou need to go past that and go after the
prey.

What the State is deoing with this print stuff is a
red herring because it proves nothing. I£ proves
nothing. If it doesn't pick up Mr. Totten's
fingerprints who lived there in the house and touched
everything that he owned, presumably at one point in

time, then either the 1ifts are bad or the surface that
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the fingerprints were on wasn't conducive to catching
the fingerprints, whatever, but you're going to get Mr.
Totten's fingerprints because he lived there. You
didn't. End of subject.

You know, no cne ever talked about, including Ms.
Frazier, that the house was wiped down, that a rag was
used tTo wipe every single thing. Nobody testified to
that. In fact, Mr. Lane asked a gquestion of the
fingerprint person, did it appear as if there was a
wipe-down going on? He said no.

What's important to draw from the statements of Ms.
Hicks about the rapist, teeth in a jar is that's exactly
the same thing Mr. Sublett and Ms. Frazier told Chris.
Remember his statement to the police in February and
then in March? He says they told me that Mr. Totten was
a rapist, that he tried to -- Mr. Sublett said Mr.
Totten tried to rape April. Remember that? And that's
in Mr. Olsen's statement to law enforcement in February.
Well, Mr. Olsen doesn't know Ms. Hicks. They didn't get
together to talk about this rapist idea, that this
person has to die. That didn't happen. That's because
Mr. Olsen and Ms. Frazier said we're gonna tell the
story to people to justify what we did, to justify what
happened to Mr. Totten. He said it to him. He don't

need to justify anything to him because, according to
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Ms. Frazier, he's a murderer already and, according to
the State, he's an accomplice to the crime. You don't
need to say Mr. Totten is a rapist or child molester.
You don't need to say he, Mr. Totten, tried to rape Ms.
Frazier, and that's what Mr. Sublett was saying to get
him all pumped up, to try to meke him help them, to help
them steal stuff. It's the same lie, the same lie told
to two different people who don't know each other. It
shows coordination, it shows sophistication, it shows a
plan. It shows a lot of stuff. And when_he's stealing
these credit cards and doing this cross-country trip,
that shows what? A plan, c¢oordination, sophistication.
They were in it together, Mr. Sublett and Ms. Frazier.
We know they are very good at using meney orders, but
Mr. Olsen never got a money order. He never got any
cash. He never got anything. He didn't even get any
drugs after the fact.

You know, the whole censtruction job thing, you
know, Chris said there were other phone calls made on
three-ways. I asked the detective, what is a three-way?
He basically said the person from the jail calls a
different phone number, and then ancther phone can be
patched in to that phone, and that's where Chris said
that the idea of a construction job came up when they

were first talking about it. ©Now, ycu don't have those

CLOSING ARGUMENTS

1062




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

phone calls because we don't know who was actually
calied, but on the bail bond slip, 185, it's listed here
-— well, the person signing for Mr. Olsen when he was
bailed ocut is Debra 0Olsen, Mr. Olsen's mom, and then it
says where does the defendant work? And then it says
Sublett Construction, and that was written when
everybody was there. Chris was there, his mom was
there, Mr. Sublett was there. It even has April
Frazier's name in there too, kind of 1ike'just thrown in
there for the fun of it. They were all there.

So the State says well, this was all a lie, you
know, there was no construction job. It didn't say that
kind of job, but that's what was being talked about at
first and then sort of morphed on January 28th and 2%th
when Mr. Totten was dead. It morphed because they
needed Chris for something else, but Chris was never
told what that something else was, and you need to be
teold because that's how we find out thingé. If he's
gonna be held to be legally accountable for their
actions, he needs to be told what it is they're going to
do and what it is they've done or that's simply unfair.
That's not right. None of you or us should be held
accountable for somebody else's acticons unless we have
knowledge of the crime, like this jury instruction says,

and we do something to aid and abet it, we have an
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agreement. If you don't have those two things, then you
can't e held accountable.

Now, we talked on voir dire. I asked you guys this
question: When we prove the State has not proved their
case beyond a reasonable doubt that my client is
innocent, what are you gonna do? I said you've got a
dead body. You're gonna have a dead body in this case.
You're gonna want to find somebody guilty of this
offense. What are you gonna do? You say-look, I'm
gonna throw my hands in the air. I don't care. He uses
drugs. He's been convicted of crimes. He says bitch
and shit and fuck on the phone and whatever else he said
on the phone. He's a bad guy. What do I care? But
then, as Mr. Lane said, you wouldn't be déing your duty
as officers of the Court. Nobody is gonna suggest that
you're not gonna do your duty, but this is difficult.
This is difficult. One of the most important decisiocons
in your life is going to be made here in the next few
days because you have enough evidence to say the State
has not proved their case beyond a reasonable doubt
because their case comes in through Ms. Frazier, and so
you're gonna have to find Mr. Olsen not guilty of this
crime, but in the back of your mind you'ré going to be
thinking I have a dead body, I have the family of Mr.

Totten here. We all want to hcld pecple accountable for
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things that they do and if they're close to the action,
if they know people, in our minds we might say well,
that's enough, and he's a bad guy because he was in
jail. Well, in all these elements they don't talk about
a person being a bad guy, you know, a persocn who says
shit and bitch and whatever else he said. They don't
talk about that.

You know, I know I'm running longer, but one of the
ways that you can believe somebody is when you have
indicia of reliability, when you can look to other
things that support what that person i1s saying. If it's
someone you love and you care for and they tell you
something, then you know from past experiénce that vyou
can either accept it or not accept it based upon your
past experience with that person, but when you don't you
have to look for external wvalidation as to what they're
saying. With Frazier you have none. FEvery piece of
evidence works against her, but with Chris we have him
in his statement on February 27th that occurred from 9
a.m. to 6:00 a.m. when he was high on methamphetamines,
up for four or five days, him talking about what
happened, over and over and over again, but he never
changed it. He always says I didn't know what they were
doing. I went there. Things happened. I didn't see

him moving. 1 didn't know if he was alive or dead. I
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thought he was dead. I never agreed to a robbery, a
burglary. I never got anything cut of it. He said all
of that over and over again on February 26th when he was
high, not at your peak form if you're gonna lie, unlike
Ms. Frazier who was brought in here in her peak form.
And then, you know, he also said stuff like the
construction job on both of those statements. The
construction job is validated by the bail receipt. He
talked about after he went into the house that he then
went with Mr. Sublett when he was threatened, went to
the Circle K. Remember that? Where did you go? Circle
K. When you locok at the evidence, number 170, it shows
on 1/29 that the credit card was used at fhe Circle K.
That supports what Mr. Olsen says.

Tamera came 1n here and said she heard April
Frazier make a threat over the phone, you know, "Ycu're
nct going anywhere. I've got a gun and I-know how to
use it." She states she overheard that. Chris said
that, ckav? On both occasions he said that. Now,
beyond the fact that it shows that he was not an
accomplice, it also supports what he says because she
came in here and said she overheard that conversation or
that threat.-

The flare gun supports what Chris said in his

statements and his testimony because Ms. Frazier

CLOSING ARGUMENTS 1066




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

supperts what he says. Contrary to the assumption of
the State when they were cross-examining Chris about
that flare gun, trying to imply that it was a gun gun --
and you all heard that on cross, it's a real gun, isn't
it? That 1is the gun you were gonna use to shoot Lemar,
huh? It was a flare gun. Ms. Frazier said it was a
flare gun. That supports what he has to say.

You know, Ms. Frazier when she took her deal, she
also made a bet. She made a bet that when she'd come
here and testify, peint the finger at Mr.‘Olsen and said
he's the guy that burst into the door with the bat in
his hand, the wrong bat by the way, that you were gonna
believe her and you were gonna find him guilty based
upon her testimony and her testimony alone. Don't let
her win that bet. Don't let the person responsible for
committing the murder of Mr. Totten win that bet with
vou.

You know, the one thing I do agree with Mr. Lane
about is the idea of Ms. Frazier using thé men arcund
her because she has the men around her sign their name
to stuff, Mr. Sublett, Mr. Parker, you know, when she
could do it, when she cculd pawn those items herself,
but she's too smart. What she said on cross examination
was 1 can pawn stuff. She has a driver's license. But

she deesn't do it because she knows socner or later a

CLOSING ARGUMENTS ' 1067




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

finger is going to be pointed, and she's making sure the
finger 1s not going to be pointed at her, that it's
going to be pointed at somebody else, and it was.

I think I'm done. I just want to make sure I
didn't miss anything.

You all know what I'm gonna say because 1I've been
kind of saying it for the past hour or so is I'm asking
yvou to find Mr. Olsen not guilty of the charge of first
degree murder, whether it was premeditated, which
there's no proof of whatsocever, or felony murder. The
basis of that is Mr. Olsen was not an accomplice to the
actions of Mr. Sublett or Ms. Frazier and Mr. Totten
was, in all probability, already nmurdered by the time
Mr. Olsen got to the house because cof the wallet being
stolen, the items being pawned, you know. We don't have
any phone records of Mr. Totten, if he got any phone
calls during that time period. We have nothing else to
help us pinpoint the time of the death except what, you
know, we were able to work with, and even the State’'s
main witness is not able to help us out. So in all
probability Mr. Totten was already dead and Mr. Olsen
was asked to arrived at the house.

I'm asking you to find him not guilty.

THE CCURT: Thank you, Mr. Woodrow.

Ladies and gentlemen, we are going to be taking our
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afternoon break. Remember, you have not heard all the
closing arguments. The State has the burden of proof
and as such has the final say. What will happen is T
ask you not to discuss it on your break. Simply go and
have a good 15 minutes. You will come back and hear the
final closing argument.
If you will go with the bailiff, I ask the
attorneys to remain in session.
{Jury out.)
THE COURT: I do want to make sure you get all
your exhibits back.
15 minutes. Is there anything else?
MR. LANE: No, Your Honor.
THE COQURT: All right. Thank you.
(Recess.)
{Jury in.)
THE COURT: Please be seated, and be seated in
the courtroom. Thank you.
Ladies and gentlemen of the jury, please give your
attention to Mr. Bruneau.
MR. BRUNEAU: Thank vyou, Your Hcnor.
Ladies and gentlemen, for the last five hours with
only a few breaks you have been in this courtroom
listening to instruction and listening to arguments, and

it would seem to me that at this juncture the last thing
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yvou want to do is hear from ancother lawyer, so I can
assure you, I will assure vyou, that I will be very brief
because there are only a few themes that I want to talk
about in my rebuttal argument.

One is, ladies and gentlemen, I hope that among
you —-- I hope all of you =-- well, some of you appreciate
irony because listening to the arguments of both defense
counsel was sort of a treat in ironies, both small and
large, and when I say irony, I mean, for éxample, Mr .,
Woodrow argues that April Frazier is not to be believed,
but 1t kind of depends on what she has to say. If she's
talking about something favorable to Mr. Olsen such as
him underneath a table weeping, that's gocd, believe
that, but don't believe anything else she has to say.
And Mr. Lane, for example, faults the Tumwater Police
Department because they didn't collect any cigarette
butts in Jerry Totten's kitchen to find cut if there was
anybody's DNA on the cigarettes, and thenla few minutes
later he's arguing well, those fingerprints that were
found in Jerry Totten's house, Sublett's fingerprints in
the utility room, that deesn't mean anything because
Sublett has been there many times. I would expect if
the Tumwater police did recover DNA from a cigarette
butt Mr. Lane would argue the same thing, well, vyeah,

sure, Mr. Sublett had a cigarette butt there. He's been
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there many times.

More significantly, ladies and gentlemen, are the
larger ironies in play here and that is fundamentally,
very fundamentally, ladies and gentlemen, when a crime
occurs and police investigate the crime and when they
present that case, that investigation tc the prosecutor
we're talking about reality. We're talking about the
real werld. In this case when I say the real world, T
mean ugly, sinister, drug saturated, real life. As
prosecutors we don't go to central casting and say hey,
rustle up some witnesses for us, will you? We have got
a case to try, a little case c¢f murder, and we need some
witnesses. Give us somebody —-- give us some actors to
come in here. Give us some nice looking people. Well,
that's not the way 1t happens. We deal with ugliness.
We deal with what is sinister. We deal with things that
are obviously unpleasant l1ike murder, like meth, iike
lying, cheating, stealing, like robbery, and murder. So
what are we to do? We deal with the cards that we are
dealt. We deal with the facts as they aré.

Isn't it a very large irony, ladies and gentlemen,
that April Frazier, the paramour of Mr. Sublett for some
yvear and a half, maybe two years, and April Frazier, the
good friend, the sister of Mr. Clsen, is taken to task

so vigorously and so vehemently by Mr. Olsen through his
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counsel and by Mr. Sublett thrcough his counsel? I mean,
Mr. Woodrow I believe said to you her whole past
suggests she's a liar. Well, ladies and gentlemen,
April Frazier's whole past or a substantial part of her
past invelves this defendant, Mr. Sublett, and this
defendant, Mr. Clsen. For that defendant and this
defendant through thelir counsel to belabor her
untrustworthiness is a very large irony. They were in
this together.

You know, contrary to what these two attorneys said
to you, I don't want you to believe anything. The State
does not want you to believe anything except in the
evidence and the reasonable inferences to be drawn from
all of the evidence you have heard.

Now, some of that evidence came from April Frazier,
and there has been much talk about this instruction -
and I believe it's been misstated and so I will go back
to it - concerning the testimony of April Frazier, and
the first sentence says that "The testimony of an
accomplice given on behalf of the plaintiff is to be
subjected to careful examination and should be acted
upon with great caution.” The second sentence says "You
should not find the defendant guilty upon such ftestimony
alone unless, after carefully considering the testimony,

you are satisfied beyond a reasonable doubt."™ The
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testimony of April Frazier is not offered alone. It is
not offered in a vacuum. It is sustained and
corroborated by the fotality of the evidence.

But let us take April Frazier in & vacuum for a
moment, ladies and gentlemen, and when you do, consider
her testimony on the stand. Consider how she appeared
as she was here two days. She testified for some long
period of time the first time she testified. When you
consider the guides for construing or I shculd say
looking at her testimony, her memory and manner while
testifying, I suspect that when you heard her testify
she seemed believable to you, and I say that because you
are to consider any factors that affect the
believability. You may consider any other factors that
bear on believability and truth, and what are some of
those factors? She did not held herself out as anythingﬁ
but someone who had been cor is addicted to
methamphetamine. When she was asked a guestion about
something that had not been krought up on direct
examination, she acknowledged a lie. Yes, that's true.
Yes, I stole from Jerry Totten. She acknowledged that
she betrayved Jerry Totten. She was not held out for
anything but what she was, a participant in a crime.

And also, ladies and gentlemen, consider how her

evidence that she gave meshes with the evidence that you
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heard from Elsie Pray-Hicks, who described Ms., Frazier
on February 4th as being afraid and as being apparently
remorseful. Now, when confronted, that is, when Elsie
Pray talked about murder, I believe the first remarks
attributed to April Frazier by FElsie Pray were "We
killed someone." This is not someone, that is, April
Frazier, who is trying to distance herself from
responsibility. "We killed Jerry Totten.™ And then she
went on to describe what happened to Jerrf Totten, and
the evidence shows that the killing was done in the
living room by Mr. 3Sublett, by Mr. Olsen.

Now, April can't tell us who used the bat on Mr.
Totten or who did the manual strangulation. She said
that she believed that Christopher Clsen grabbed the
bat. She thought it was an aluminum bat. Turns out
that Mr. Sublett's DNA is on a wooden bat. Are these
the discrepancies that make her a liar? I submit that
these are the sort of discrepancies in whét happened
that you would expect in real life, someone who betrayed
Jerry Totten and in concert with two others got into his
house, was participating, participated in the killing,
and then took money. Is she a good person? No. Is she
addicted to meth? Has she admitted to that? Yes. Did
she participate in homicide? Yes. Is she telling the

truth? 1 submit the evidence and the circumstances
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surrounding her statements are true.

New, ladies and gentlemen, counsel for Mr., Sublett,
Mr. Lane, says the State makes a big deal of that
January 29%th bail-cut. Well, even Mr. Olsen says that
that killing occurred on January 2%th. In spite of his
counsel's theory about January 27th, Mr. Olsen says —-

MR. WOODROW: Your Honor, I'm gonna object.
Those are not the facts that are in evidence.

THE COURT: Overruled. Ladies and gentlemen,
again I remind you, you remember the evidence. What
counsel said is not evidence.

Continue.

MR. BRUNEAU: 1In spite of Mr. Woodrow's theory
about January 27th being the day that Jerry Totten was
killed, Mr. Olsen himself said it was January 29th, but
aside from that, ladies and gentlemen, whéther or not
anyone is making a big deal out of the bail-out on
January 29th, consider the basics. Jerry Totten died.
Jerry Totten was killed on the late evening of
January 29th or early morning of January 30th, mere
hours after this defendant, Mr. Olsen, was bailled out.
This defendant, Mr. Olsen, was credited $1,000 by Mr.
Sublett. Mr. Sublett came up with the money to bail him
out and he got him out. Mr. Olsen cwed a debt. Now,

the bail«outf on January 29th, ladies and gentlemen, was
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not just a coincidence. It happened because they needed
his help. Two is better than one, three is better than
two.

Mr. Lane refers to Mr. Subklett as merely a thief
and a parole viclator. Well, ladies and gentlemen,
there's evidence that Mr. Sublett is more than that. He
is a thief and he's & burglar and he's a robber, and on
the evidence Mr. Sublett and Mr. Olsen are koth killers
and are guilty as charged.

Thank you for your attention.

THE COURT: TLadies and gentlemen cf the jury,
I am going to ask that the jury depart us now with the
bailiff. You will go into the Jjury room to begin
deliberation. I am going to ask the alternates, Mr.
Mullins and Ms. Schactler, to stay with ué for a moment.

If you will go, I ask you two for a moment to stay,

please.
{(Jury retired to deliberate.)
THE COURT: I wonder if you can have a seat in
the front row. Please be seated, and be seated in the
courtroom.

On behalf of the attorneys and the defendants,
thank you. I am going to excuse you at this time, but I
am going to ask two things. ©One is that you not talk

about the case, that you hand whatever notes you had to

COLLOQUY . 1076




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CERTIFICATE
STATE OF WASEINGTON )
) s8
COUNTY OF LEWIS )

I, Cheri L. Davidson, Notary Public, in and for the
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INSTRUCTION NO. 1

It is your duty to decide the facts in this case based upon the evidence
presented to you during this trial. It is also your duty to accept the law from
the court’s instructions, regardless of what you personally believe the law is
or what you personally think it should be. You must apply the law from the
court’s instructions to the facts that you decide have been proved, and in
this way decide the case.

Keep in mind that a charge is only an accusation. The filing of a
charge is not evidence that the charge is true. Your decisions as jurors must
be made solely upon the evidence presented during these proceedings.

The evidence that you are to consider during your deliberations
consists of the testimony that you have heard from witnesses and the
exhibits that the court has admitted during the trial. If evidence was not
admitted or was stricken from the record, then you are not to consider it in
reaching your verdict.

One of the court’s dutics has been to rule on the admissibility of
evidence. Do not be concerned duning your deliberations about the reasons
for the court’s rulings on the evidence. .If the court has ruled that any
evidence is inadmissible, or if the court has asked you to disregard any
evidence, then you must not discuss that evidence during your deliberations
or consider it in reaching your verdict.

In order to decide whether any proposition has been proved, you must
consider all of the evidence that the court has admitted that related to the
proposition. Each party is entitled to the benefit of all of the evidence,

whether or not that party introduced it.
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You are the sole judges of the credibility of each witness. You are
also the sole judges of the value or weight to be g'iven to the testimony of
each witness. In considering a witness’s testimony, you may consider these
things: the opportunity of the witness to observe or know the things he or
she testifies about; the ability of the witness to observe accurately; the
quality of a witness’s memory while testifying; the manner of the witness
while testifying; any personal interest that the witness might have in the
outcome or the issues; any bias or prejudice that the witness may have
shown, the reasonableness of the witness’s statements in the context of all
of the other evidence:; and any other factors that affect your evaluation or
belief of a witness or your evaluation of his or her testimony.

-The lawyers’ remarks, statements, and arguments are intended to help
you understand the evidence and apply the law. It 1s important, however,
for you to remember that the lawyers’ statements are not evidence. The
evidence is the testimony and the exhibits. The law is contained in the
court’s instructions to you. You must disregard any remark, statement, or
argument that is not supported by the evidence or the law in the court’s
instructions.

You may have heard objections made by the lawyers during trial.
Each party has the right to object to questions asked by another lawyer, and
may have a duty to do so. These objections should not influence you. Do
not make any assumptions or draw any conclusions based on a lawyer’s
objections.

Our state constitution prohibits a trial judge from making a comment
on the evidence. It would be improper for the court to express, by words or

conduct, the court’s personal opinion about the value of testimony or other
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evidence. The court has not intentionally done this. If it appeared to you
that the court has indicated it’s personal opinion in any way, either during
trial or in giving these instructions, you must disregard this entirely.

You have nothiﬁg whatever to do with any punishment that may be
imposed in case of a violation of the law. You may not consider the fact
that punishment may follow conviction except insofar as it may tend to
make you careful.

The order of these instructions has no significance as to their relative
importance. They are all important. In closing arguments, the lawyers may
properly discuss specific instructions. During your deliberations, you must
consider the instructions as a whole. .

As jurors, you are officers of this court. You must not let your
emotions overcome your rational thought process. You must reach your
decision based on the facts proved to you and on the law given to you, not
on sympathy, prejudice, or personal preference. To assure that all parties
receive a fair trial, you must act impartially with an earnest desire to reach a

proper verdict.
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INSTRUCTION NO. 2__

As jurors, you have a duty to discuss the case with one another and to
deliberate in an effort to reach a unanimous verdict. Each of you must
decide the case for yourself, but only after you consider the evidence
impartially with your fellow jurors. During your deliberations, you should
not hesitate to reexamine your own views and to change your opinion based
upon further review of the evidence and these instructions. You should not,
however, surrender your honest belief about the value or significance of
evidence. solely because of the opinions of your fellow jurors. Nor should

you change your mind just for the purpose of reaching a verdict.
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INSTRUCTION NO. _ 3

The defendantshas entered a plea of not guilty. That plea puts in issue
every element of each crime charged. The State is the plaintiff and has the
burden of proving each element of each crime beyond a reasonable doubt.
The defendantshas no burden of proving that a reasonable doubt exists.

A defendant is presumed mnocent. This presumption continues
throughout the entire trial unless during your deliberations you find it has
been overcome by the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise
from the evidence or lack of evidence. 1t is such a doubt as would exist in
the mind of a reasonable person after fully, fairly and carefully considering
all of the evidence or lack of evidence. If, from such consideration, you
have an abiding belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.
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INSTRUCTION NO. _ 4_

Evidence may be either direct or circumstantial. Direct evidence is
that given by a witness who testifies concerning facts that he or she has
directly observed or perceived through the senses. Circumstantial evidence
is evidence of facts or circumstances from which the existence or
nonexistence of other facts may be reasonably inferred from common
experience. The law makes no distinction between the weight to be given to
either direct or circumstantial evidence. One is not necessarily more or less

valuable than the other.
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INSTRUCTIONNO. 5

A witness who has special training, education or experience in a
particular science, profession or calling, may be allowed to express an
opinion in addition to giving testimony as to facts. You are not bound,
however, by such an opinion. In determining the credibility and weight to
be given such opinion evidence, you may consider, among other things, the
education, training, experience, knowledge and ability of that witness, the
reasons given for the opinion, the sources of the witness' information,
together with the factors already given you for evaluating the testimony of

any other witness.
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INSTRUCTION NO. _6
You must separately decide the count charged against each defendant.
Your verdict on one count as to one defendant shouid not control your

verdict on the other count or as to the other defendant.
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INSTRUCTION NO. 7
A defendant is not compelled to testify, and the fact that a defendant

has not testified cannot be used to infer guilt or prejudice him in any way.
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INSTRUCTION NO. _8
You may give such weight and credibility to any alleged out of court
statements of the defendant as you seen fit, taking into consideration the

surrounding circumstances.
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INSTRUCTION NO. _9
You may not consider an admission or incriminating statement made

out of court by one defendant as evidence against a co-defendant.
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INSTRUCTION NO. 10
Evidence that a witness has been ponvicted of a crime may be
considered by you in deciding what weight or credibility should be given to

the testimony of the witness and for no other purpose.
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INSTRUCTION NO. _11__

A person commits the crime of murder in the first degree wheﬁ, with
a premeditated intent to cause the death of another person, he or she causes
the death of such person.

A person also commits the crime of murder in the first degree when
he or she attempts to commit burglary in the first degree or robbery in the
first or second degree, and in the course of and in furtherance of such crime
or in immediate flight from such crime he or another participant causes the

death of a person other than one of the participants.
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INSTRUCTIONNO. 12
Premeditated means thought over beforehand. When a person, after
any deliberation, forms an intent to take human life, the killing may follow
immediately after the formation of the settled purpose and it will still be
premeditated. Premeditation must involve more than a moment in point of
time. The law requires some time, however long or short, in which a design

to kill is deliberately formed.
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INSTRUCTION NO. _ 13
A person acts with intent or intentionally when acting with the

objective or purpose to accomplish a result which constitutes a crime.
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INSTRUCTION NO. 14
To convict the defendant, Michael Lyﬁn Sublett, of the crime of

murder in the first degree as charged, each of the following elements of the

crime must be proved beyond a reasonable doubt:

(ALTERNATIVE A)

-OR -

(1) That on or about January-29, 2007, the defendant and/or an
accomplice caused the death of Jerry Totten;

(2) That the defendant or an accomplice acted with intent to cause the
death of Jerry Totten;

(3) That the intent to cause the death was premeditated;

(4) That Jerry Totten died as a result of the defendant's acts and/or an
accomplice’s; and

(5) That the acts occurred in the State of Washington.

(ALTERNATIAVE B)

(1) That on or about January 29, 2007, Jerry Totten was killed;
(2) That the defendant or an accomplice was committing or
attempting to commit the crime of burglary in the first degree or
robbery in the first or second degree;

(3) That the defendant, or another participant, caused the death of
Jerry Totten in the course of or in furtherance of such crime or in
immediate flight from such crime;

(4) That Jerry Totten was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.
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If you find from the evidence that each of the elements in Alternative
A or each of the elements in Alternative B has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty. All
of the elements of only one alternative need be proved. You must
unanimously agree as to which one or more of the alternatives, A or B, has
been proved beyond a reasonable doubt.

On the other hand, if after weighing all of the evidence, you have a
reasonable doubt as to any one of the elements in Alternative A, or as to any
one of the elements in Alternative B, then i1t will be your duty to return a

verdict of not guilty on that alternative.
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INSTRUCTION NO. 15

To convict the defendant, Christopher Lee Olsen, of the crime of
murder in the first degree as charged, each of the following elements of the
crime must be proved beyond a reasonable doubt:

(ALTERNATIVE A)
| (1) That on or about January 29, 2007, the defendant and/or an
accomplice caused the death of Jerry Totten;

(2) That the defendant or an accomplice acted with intent to cause the

death of Jerry Totten;

(3) That the intent to cause the death was premeditated;

(4) That Jerry Totten died as a result of the defendant's and/or an

accomplice’s acts; and

(5) That the acts occurred in the State of Washington.

-OR -
(ALTERNATIAVE B)

(1) That on or about January 29, 2007, Jerry Totten was killed;

(2) That the defendant or an accomplice was committing or

attempting to comrmit the crime of burglary in the first degree or

robbery in the first or second degree;

(3) That the defendant, or another participant, caused the death of

Jerry Totten in the course of or in furtherance of such crime or in

immediate flight from such crime;

(4) That Jerry Totten was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.
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If you find from the evidence that each of the elements in Alternative
A or each of the elements in Alternative B has been proved beyond a
reasonable déubt, then it will be your duty to return a verdict of guilty. All
of the elements of only one alternative need be préved. You must
unanimously agree as to which one or more of the alternatives, A or B, has
been proved beyond a reasonable doubt.

On the other hand, if after weighing all of the evidence, you have a
reasonable doubt as to any one of the elements in Alternative A, or as to any
one of the elements in Alternative B, then it will be your duty to return a

verdict of not guilty on that alternative.
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INSTRUCTION NO. 16

A person commits the crime of burglary in the first degree when he or
she enters or remains unlawfully in a building with intent to commit a crime
against a person or property therein, and if, in entering or while in the
building or in immediate flight therefrom, that person or an accomplice in

the crime is armed with a deadly weapon or assaults any person.
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INSTRUCTIONNO. _ 17_
Deadly weapon means any weapon, device, instrument, substance, or
article [including a vehicle], which under the circumstances in which it is
used, attempted to be used, or threatened to be used, is readily capable of

causing death or substantial bodily harm.
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INSTRUCTION NO. 18
An assault is an intentional touching or siriking of another person,
with unlawful force, that is harmful or offensive regardless of whether any
physical injury is done to the person. A touching or striking is offensive if
the touching or striking would offend an ordinary person who is not unduly

sensitive,
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INSTRUCTIONNO. __ 19
A person commits the crime of robbery in the second degree when he
or she unlawfully and with intent to commit theft thereof takes personal
property from the person or in the presence of another against that person's
will by the use or threatened use of immediate force, violence, or fear of
injury to that person or to that person's property. The force or fear must be
used to obtain or retain possession of the property or to prevent or overcome

resistance to the taking, in either of which cases the degree of force 1s

immaterial.
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INSTRUCTION NO. _20__
A person commits the crime of robbery in the first degree when in the
commission of a robbery or in immediate flight therefrom he or she is armed
with a deadly weapon or displays what appears to be a firearm or other -

deadly weapon or inflicts bodily injury.
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INSTRUCTION NO. _21

A person is guilty of a crime if it is committed by the conduct of
another person for which he or she is legally accountable. A person is
legally accountable for the conduct of another person when he or she is an
accomplice of such other person in the commission of the crime.

A person is an accomplice in the commission of a crime if, with
knowledge that it will promote or facilitate the commission of the crime, he
or she either:

(1) solicits, commands, encourages, or requests another person to
commit the crime; or

(2) aids or agrees to aid another person in planning or committing the
crime.

The word “aid” means all assistance whether given by words, acts,
encouragement, support, or presence. A person who is present at the scene
and ready to assist by his or her presence is aiding in the commission of the
crime. However, more than mere presence and knowledge of the criminal
activity of another must be shown to establish that a person present 1s an
accomplice.

A person who is an accomplice in the commission of a crime is guilty

of that crime whether present at the scene or not.
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INSTRUCTIONNO. _22

A person knows or acts knowingly or with knowledge when he or she is
aware of a fact, circumstance or resuit which is described by law as being a
crime, whether or not the person is aware that the fact, circumstance or
result is a crime. |

If a person has information which would lead a reasonable person in
the same situation to believe that facts exist which are described by law as
being a crime, the jury is permitted but not required to find that he or she
acted with knowledge.

Acting knowingly or with knowledge also is established il a person

acts intentionally.
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INSTRUCTION NO. 23
The testimony of an accomplice, given on behalf of the plaintift,
should be subjected to careful examination in the light of other evidence in
the case, and should be acted upon with great caution. You should not find
the defendant guilty upon such testimony alone unless, after carefully
considering the testimony, you are satisfied beyond a reasonable doubt of its

truth. .
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INSTRUCTIONNO. __24

In a prosecution for a crime, it may be a defense that the defendant
acted under duress. Duress means that the actor participated in the crime
under compulsion by another who by threat or use of force created an
apprehension in the mind of the actor that in case of refusal he or she or
another would be liable to immediate death or immediate grievous bodily
injury; and that such apprehension was reasonable upon the part of the
actor; and that the actor would not have participated in the crime except for

the duress involved.

However, the defense of duress is not available if the crime charged is
nmurder, manslaughter, or homicide by abuse.

The defense of duress is not available if the actor intentionally or
recklessly places himself or herself in a situation in which it 1s probable that

he or she will be subject to duress.
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INSTRUCTION NO. _ 25
It is a defense to a charge of murder in the first degree based upon
committing Burglary or Robbery that the defendant:
(1)Did not commit the homicidal act or in any way solicit, request,
command, importune, cause or aid the commission thereof; and
(2) Was not armed with a deadly weapon, or any instrument, article or
substance readily capable of causing death or serious physical
injury; and
(3)Had no reasonable grounds to believe that any other participant
was armed with such a weapon, instrument, article or substance;
and
(4)Had no reasonable grounds to believe that any other participant
intended to engage in conduct likely to result in death or serious
physical injury.
This defense must be established by a preponderance of the evidence.
Preponderance of the evidence means that you must be persuaded,
considering all the evidence in the case, that it is more probably true than
not true. If you find that the defendant has established this defense, it will be

your duty to return a verdict of not guilty.
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INSTRUCTIONNO. __26__

When you begin deliberating, you should first select a presiding juror.
The presiding juror's duty is to see that you discuss the issues in this case in
an orderly and reasonable manner, that you discuss each issue submitted for
your decision fully and fairly, and that each one of you has a chance to be
heard on every question before you.

During your deliberations, you may discuss any notes that you have
taken during the trial, if you wish, You have been allowed to take notes to
assist you in remembering cleatly, not to substitute for your memory or the
memories or notes of other jurors. Do not assume, however, that your notes
are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony
presented in this case. Testimony will rarely, if ever, be repeated for you
during your deliberations.

T, after carefully reviewing the evidence and instructions, you feel a
need to ask the court a legal or procedural question that you have been
unable to answer, write the question out simply and clearly. For this
purpose, use the form provided in the jury room. In your question, do not
state how the jury has voted. The presiding juror should sign and date the
question and give it to the bailiff. [ will confer with the lawyers to determine
what response, if any, can be given.

You will be given the exhibits admitted in evidence, these
instructions, and a verdict form for each defendant for recording your
verdict. Some exhibits and visual aids may have been used in court but will
not go with you to the jury room. The exhibits that have been admitted into

evidence will be available to you in the jury room.
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You must fill in the blank provided in each verdict form the words
"not guilty” or the word "guilty", and answer the questions as to the
alternatives, according to the decision you reach.

Because this is a criminal case, each of you must agree for you to
return a verdict. When all of you have so agreed, fill in the verdict form(s)
to express your decision. The presiding juror must sign the verdict form(s)
and notify the bailiff. The bailiff will bring you into court to declare your

verdict.
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whatsoever as to what happened regarding the homicide.

So we're asking for the low end, Your Honor, and
that's all I have. Thank you.

THE CQURT: Mr. Sublett?

THE DEFENDANT: Good morning, Ybur Honor.

THE COURT: Good morning.

DEFENDANT SUBLETT: I'd like to read a
statement that I prepared to you. I'll try to do it
verbatim because I am emotional.

The first thing I'd like to do is apologize to
everyone who has been affected by Jerry's death and this
trial. Obviously it has been highly stressful and an
emotional situation, not only for me but for Jerry's
family and friends as well as my own. I ém extremely
embarrassed and remorseful for my role in stealing money
and other things from Jerry. Althcocugh others
benefitted, I accept full responsibility for my actions
and disgraceful behavior.

I keep wishing and hoping that I'm geoing to wake up
from this nightmare and realize it's all been just a bad
dream, a dream that would scare me into once and for all
turning my life around. Unfortunately, that's not going
to happen, and I realize that my life and.the lives of
many other people have been irreversibly changed

forever, but there are a few things that I continue to
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wish and hope for. I sincerely wish that Jerry was
still alive. ©No one deserves to die the way he did. I
sincerely wish that Jerry's family and friends wilil
eventually find a way to soften the pain, grief, and
anger they're feeling right now. I sincerely hope that
my family and all my loyal friends who haﬁe supported me
and believed in me during this process know how much I
appreciate their support and efforts.

Specifically I hope that my mother, my stepfather
know how much I truly appreciate all the endless efforts
and financial investments they have made in me over the
last 25 years in an attempt to help me deal with and
overcome my drug addiction and dysfuncticnal lifestyle.
T want to apologize particularly to my mother for all
the stress, money, false hope, embarrassmént, and lost
family opportunities that my behavior has caused her.

Lastly, I'd like to say that, althcough I naturally
and adamantly disagree with the verdict, I bear no ill
feelings towards the jury or the Court.

In closing, I want to tell Jerry's family and this
Court that, although T am extremely ashamed of my
behavior for stealing from Jerry, from the bottom of my
heart and soul 1 did not, I repeat did not, have
anything to do with Jerry's murder. I knéw this is not

whalt you want to hear, but I can without hesitation lcok
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each and every one in this courtroom in the eye and
declare my innocence. I hope the truth will eventually
be revealed not only for my benefit but for the benefit
of everyone concerned.

Also in closing I would like to insist for the
record the following, that I adamantly request an appeal
to this conviction due to the following: The joining of
Chris Olsen's trial and my trial, forcing me to have
Olsen as an accuser and a co-defendant in_the same
trial; the State's use of DNA expertise that was not
conclusive towards me but stated it was one in 130 that
the DNA on one of the baseball bats could have been
mine; the Court's not allowing two phone conversations
between Chris Olsen and April Frazier on the 25th and
27th of January, 2007 when Olsen called Frazier from the
Thurston County Jail phone to her cell phone; that at
some point in time, more than a moment in time, Alexis
Cox contacted the prosecutor's office during the trial
and was sent away without my counsel having an
opportunity to interview this potential critical
witness; Prosecutor Bruneau referring tce me as a killer
and murderer, not defendant, during the trial and before
the verdict was even announced; Prosecutor Bruneau's use
of visual graphics that displayed my image with a red

circle around that image with arrows pointing to me with
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the word guilty in bold red letters ACTOSS my face.
This visual was not cffered as evidence.

Also an objection to Mr. Bruneau's offering me a
plea bargain of murder one, standard range, then after
being found guilty recommending a life sentence because
of two second degree prior convictions of robbery in
California. To recommend to the Court a life sentence
for me after giving a confessed participant, April
Frazier, in the murder of Jerry four years, five menths
for lying or having misspoke on the stand is criminal at
the very least and just not right. Never entering into
the trial were the statements of Erin Van Brocklin or
Michael Wayne Robinson. There were also several other
potential witnesses that were never interviewed or
sought out by law enforcement.

Also after Mr. Lane's closing I made the reguest of
testifying in my own behalf and was told by my counsel
that T could not testify after we had already closed,
even though the trial was still in progreés. I offer
these objections to the Court for the record, and I
thank the Court for its time.

Thank vyou.

THE COURT: Thank vyou, Mr. Sublett.
DEFENDANT CLSEN: Your Honor, first I'd like

to apologize to the family of Jerry Totten for

SENTENCING ' 1152




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CERTIFFICATE
STATE OF WASHINGTON )
)} 8sS
COUNTY OF LEWIS )

I, Cheri L. Davidson, Notary Public, in and for the
State of Washington, residing at Olympia, do hereby
certify:

That the annexed and foregoing Verbatim Report of
Proceedings, Volume XI, was reported by me and reduced
to typewriting by computer-aided transcription;

That said transcript is a full, true,rand correct
transcript ¢f the proceedings heard before Judge
Christine A. Pomeroy on the 23rd day of July, 2008 at
the Thurston County Courthouse, Olympia, Washington;

That I am not a relative or employee of counsel or
to either of the parties herein or otherwise interested

THIS héé day of

in said proceedings.

WffNESS gy HAND AND OFFICIAL SEAL
A , 2008.
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IN THE SUPERIOR COURT OF WASHINGTON
INAND FOR THURSTON COUNTY
STATE OF WASHINGTON, NO, 07-1-00312-0
Plaintiff,
PLAINTIFF’S SENTENCING
Vs, ' MEMORANDUM
MICHAEL LYNN SUBLETT,
Defendant.

1. INFRODUCTION.
The defendant has been found guilty by jury of the crime of Murder in the First Degree, a
“serious viclent offense™ as well as a “most serious offense”. RCW 9.94A.030(41) - .030(29). Given

the defendant’s criminal history, attached as an Appendix A, it appears that the defendant is a
“persistent offender”, thus qualifying for a sentence of life imprisonment without parole. This
memorandum sets forth the bases for this conclusion.

2. CRIMINAL HISTORY OF THE DEFENDANT.

The defendant has thrice been convicted of Robbery in the State of California on two separate
occasions: on February 15, 1994, Mr. Sublett was convicted of Robbery in the Second Degree (as
well as two counts of Burglary in the Second Degree). On May 6, 1997, the defendant was convicted
of two counts of Robbery in the Second Degree. The copies of the material portions of the records
from California are set forth in Appendices B and C and incorporated by reference.

3. DISCUSSION OF APPLICABLE LAW.

A. The defendant’s prior convictions in California are “most serious offenses™ and should be

computed as prior convictions.

PLAINTIFF’S SENTENCING EDWARD G. HOLM
MEMORANDUM -1 . Thurston County Prosecuting Attomey
2000 Lakeridge Drive 8.W.
Olympia, WA 98502

{360} 786-5540 Fax (360) 754-3358
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RCW 9.94A.030(33), which defines “persistent offenders”, sets forth the criteria for
considering prior out-of-state convictions as “previous strikes”, The current conviction must be for
one convicted of a “most serions offense” (such as Murder in the First Degree) and who:

“... Has... been convicted as an offender on at least two separate
occasions, whether in this state or elsewhere, of felonies that
under the law of this state would be considered most serious
offenses and would be included in the offender score under
RCW 9.94A.525; provided that of the two or more previous
convictions, at least one conviction must have occurred

before the commission of any of the other most serious offenses
for which the offender was previously convicted;”

... RCW 9.94A.030(33)(a)(@1)”

RCW 9.94A.525 provides, in pertinent part:

(1) A prior conviction is a conviction which exists before
the date of sentencing for the offense for which the offender score
is being computed...

(b) Class B prior felony convictions other than sex offenses
shall not be included in the offender score, if since the last date of
release from confinement (including fuil-time residential treatment)
pursuant to a felony conviction, if any, or entry of judgment and
sentence, the offender had spent ten consecutive years in the community
without committing any crime that subsequently results in a conviction. .,

(3) Out-of-state convictions for offenses shall be classified
according to the comparable offense definitions and sentences provided
by Washington law...

Accordingiy, we are obliged to determine whether the defendant’s robbery convictions are
“comparable” to offenses in Washington State.

In State v. Russell 104 W.App. 422, 440, 16 P3 664, the Court of Appeals summed up
‘Washington common law concerning the methodology to determine “comparability”:

‘Washington courts use a three-step analysis when determining
the Washington sentencing consequences of an out-of-state conviction.
The first step is to convert the out-of-state crime into its Washington
counterpart. The second step is to determine the relevant sentencing
consequences of the Washington counterpart. The third step is to assign
those same sentencing consequences to the out-of-state conviction,
thus “treat{ing] a person convicted outside the state as if he or she
had been convicted in Washington” (citations omitted)

PLAINTIFF’S SENTENCING EDWARD G. HOLM
MEMORANDUM -2 Thurston County Prosecuting Attomey
2000 Lakeridge Drive S.W.
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The “first step” is performed by comparing the elements of the out-of-state crime as they
existed on the date of the offense with the elements of the proposed Washington counterpart crime as

they existed on the date of the offense. Russell, supra, at p.441.

The California penal code defines Robbery in the Second Degree as foilows':
§211 Robbery is the felonious taking of personal property in the
possession of another, from his person or immediate presence, and
against his will, accomplished by means of force or fear.
PC §212.5 defines this crime as Robbery in the Second Degree. (Appendix E)
Washington’s counterpart is RCW 9A.56.190, which defines robbery and is enumerated
“Robbery in the Second Degree” by RCW 9A.56.210;
A person commits robbery when he unlawfully takes
personal property from the person of another or in his presence
against his will by the use or threatened use of immediate force,
violence or fear of injury to that person or his property...
{1975 Istex.s. 9A.56.190.]
Thus, the elements of Robbery in the Second Degree in California are:
1. Felonious? taking of personal property in the possession of another,
2. from his person or immediate presence,
3. against his will, by means of force or fear.
In Washington, the elements of Robbery in the Second Degree are:
1. Unlawful’ taking of personal property, with intent to commit thefi?,
2. from the person of another or in his presence,
3. against his will, by the use or threatened use of immediate force, violence,
or fear of injury to that person..,
Thus, the elements of Robbery in the Second Degree in California and Washington appear not

merely “comparable”, but are-in fact- similar,

' See Appendix D

? “Felonious” is accepted in Washington State as meaning criminal intent. St. v, Nieblas-Duarte, 55 Wn,App
376, 381, 777 P2 583 (1989); '

3 “Uniawfuily” necessarily implies guilty knowledge. St Johnson, 6% Wa.App. 9335, 938, 851 P2 701 (1993)
* Intent to steal is an essential element of robbery. St Kjorsvik, 117 W2 93, 812 P2 86 (1991)
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The “second step™ of the Russell methodology “...involves ascertaining whether the

Washington counterpart is a Class A, B, or C felony...”. Russell, supra, at p. 443. Robbery in the
Second Degree is a Class B felony. RCW 9A.56.210.

The “third step” “... is simply to assign the counterpart’s (i.e., Washington State’s Robbery in
the Second Degree) sentencing consequences to the out-of-state conviction. The end result... should
be to treat a person convicted outside the state as if he or she had been convicted in Washington.
Russell, supra, at page 443; State v. Berry, 141 W2 121, 5 p3 658 (2000)

Michael Sublett was convicted of Robbery in the Second Degree in 1994, He was convicted
of Robbery in the Second Degree on May 6, 1997. Neither offense “washes”, since the crime date in
the instant offense was January 29, 2007. RCW 9.94A.525(1)(b).

Robbery in the Second Degree is a “most serious offense”. RCW 9.94A.030(29).

4. CONCLUSION,
The defendant has--with the instant conviction for Murder in the First Degree--gained his

“third strike”, and status as a “persistent offender”. Accordingly, he should be sentenced to a term of
life without the possibility of release or community custody. RCW 9.94A.570.
Respectfully submitted this / S day of July, 2008.

DAVIDH. BRUNEAU, WSBA #6830
Senior Deputy Prosecuting Attomey
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IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON,
) Plaintiff,
NO. 07-1-00312-0
vs. '
- OFFICE OF THE PROSECUTING
MICHAEL LYNN SUBLETT, ATTORNEY'S STATEMENT OF
CRIMINAL HISTORY
Defendant.
__ There are no known convictions for SRA purposes.
_X _ The defendant’s known criminal history:
CRIME CRIME SENTENCE | COURTOF | ADULTor | CRIME
DATE DATE SENTENCE | JUVENILE | TYPE
Robbery 2° 5/6/97 8/23/95 L.A., Calif. | Adult A\
Robbery 2° 5/6/97 8/23/95 L.A., Calif. | Adult \
Robbery 2° 2/15/94 1/14/94 L.A., Calif. | Adult v
Burglary 2° 2/15/94 1/13/94 LA, Calif, | Adult NV
Burglary 2° 2/15/94 1/16/94 L.A., Calif. | Adult NV

DATED this /S day of July, 2008,

PROSECUTOR’S STATEMENT OF
CRIMINAL HISTORY

DAVID H. BRUNBAU, WSBA#6830
Senior Deputy Prosecuting Attorney

EDWARD G, HOLM
Thurston County Prosecuting Atrorney

2000 Lakeridge Drive 8. W,

Olympia, WA 98502
(360) 786-5540 Fax (360) 754-3358
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18 13 OBEY ALL LAWS. OBEY ALL ORGERS. RULES AND REGULATIONS OF THE PROBATION DEFARTMENT ANR OF THE GOURT,

20 0 USE ONLY YOUR TRUE NAME, STATED 10 BE

21 3 REPORT TO PROBATION OFFICER UPON RELEASE FROM CUSTODY/WSTHIN

22 O = YOU LEAVE THE COUNTRY, DO NOT REENTER THE UNTED STATES ILLEGALLY. IF YOU DO RETURN, REPORT TO THE FROBATION

OFFICER WITHIN L FAND PRESENT DOCUM THNON WHICH PRGYES vOU AFtE i UNITED STATES LEGALLY, *
20 P @C‘_ DEFENDANT GIVEN TOTAL, CREDTT FOR ___, IN QUSTORY { DWDY DAYS GOOA TIME/WCRK TIME).
31 §L SENTENEEASQUNTS TO RUN CONSESW /CONCURRENTLY WITH
32 W] STAY OF EXECUTION OF GRANYED 7O il
Nﬁ: rOTION OF PEQOPLE, COUNTS/ENHANCEMENTS REMAINING ARE DISMISSED IN FURTHERANCE OF JUSTICE/PER CASE SETTLEMENT
AGBEEMENT.
34 w} COURT ADVISES DEFENDANT OF HIS APPEAL/PAROLE RIGHTS. U NOTICE OF APPEAL IS RECENVED
s 0O "NOTICE RE CERTFICATE OF REHABLITATION AND PARDON" GIVEN TO DEFENDANT.
36 a DEFENOANT TC PAY COSTS OF PRGATION SERVICES IN AMDUNT OF & JAMOUNT TO BE DETERMINED BY PROBATION
* ' OFFICER.
7 O COURT FINDS DEFENDANT DOES NOT HAUE PRESENT ABIITY TO PAY COSTS OF INCRRCERATION/LEGAL SERVICES/PROBATION SERVICES.
8 [m} DEFENDANT IS REFERRED TO THE TREASURER/TAX COLLEGTOR FOR FINANCIAL EVALUATION.

RUERED TC REGISTER THE DEFENDANT WITH G| il AND REPGRT ANY NEW ARREST JO THE GOURTL

39 [} PRCBATION GFFICER 1S )
I;EL Wn %ésn AS P}%ﬂﬂ?)\_ cowamom PRORATION —/—— = T : p i

ql/ lﬂ;pwvg_/

a1 O SHERIEF IS ORDERED TQ ALLOW DEFENDANT PHONE SaLLS AT DEFENDANT'S OWHN EXPENSE.
32 i} DEFENDANT FAILS TO APPEAR WITH/AWITHOUT SUFFICIENT CAUSE.
n O BAIL, IF POSTED, FORFEITED/Q.R, BEVOKED, BENCH WARRANT ORCERED ISSYED/REISSUED/AND HELG UNTIL
03 No BAL O BAIL FIXED AT §
iz m] DEFENDANT APPEARING, BENCHH ORDERED REGALLED/GUASHED. [J RECALL ND, 1SSUED. 0 ABSTRACT FLED.
BAKL . 0 BAIL £X0M. 3 o PROBATION PAGE____ OF
OR. 0 BoND NO. L1 IN CUSTODY OTHER MATTER INUTES ENTERED
BENGH WARRANT O OR. DISCHARGED O N CivERSION -
FED 15, 199
3 P&S
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1 AP LONG BE....H MUNICIPAL COURT, COUNTY OF LL_ ANGELES

. perT. S ’"/5—
HONOHABLE % % Frovee—  wmee 57[ for A0 Doputy Glerk
j/?bi?‘ Pt Deputy Sherii & ::f',/ﬁ—/fz?é e Faporter

exse o, NAD] B E5e~C/ rrme—_—— |
PEOPLE OF THE STATE OF GALIFORNIA (ounsal for Pespie: /? %/L/cf&é@ .

DEPUTY DISTRICT ATTY:

C?/ ﬁ(@:&?ﬁ M&é%@, pL—' '/Counsal ot botoncant: 23 ), ﬁ‘é{//kaﬁéég PJ

cmee._zg oleT Hed 02 T8 VIDRELH o1 T

[0 1S SWOFtH A3 THE ENGLISH/ INTERPRETER.

2 [0 04T FILED PER SECTION 53520 GOVERNMENT CODEL

A C]—FWETUCDHH}WDFINWT.PUBUCDEFSNOEHFEHEVEB. PURSLIANT TO SECTION Da7.8 PEMAL CDDE / 31000 GOVERNMENT OODE, ALTERMATE DEFENSE COUNBEL
18 APPCRIED. : :

4 E] OH PEOPLE'R MOTION, COMPLAINT AMBEMDED BY INTERLINEATION AR FOLLDW'B. .

-4 DEFENDANT PERSONALLY AMD ALL CCUNBEL WAIVE TRUL BY JUTY AND GOURT - COURT ACCEPTS WAIVER[S.

L) DEFE{DANTWSEMDPEF&ON-‘LL\’WM@HS]HERFIGHTTUWNFF!?NTATDNCX’H?HEBSE!FWTHEPUWDSEDFFUHHIER CROSI-EXAMNATION, AND WANVES
PRIVILEGE AGATHIT SE1 FIHNCRUMNATION, mwwwmmmmwmmw&n CATNZENSHIP | PROGATICH | PAROLE BTARIA,

71% CEFENDANT FEFBONAL’:.Y WITHDRAWS FLER OF HOT QUILTY TDA?U;T(BI Zm w o semnong o2l ( ﬁwcﬁ t/é?
HJM"P/ = T roraa moﬁm A BPECAL MK& 'WDEJ‘WTED FFENSE

] Dooumcamnssm

/ y
Wm%mwmwng AHAE/Wi E; i ﬂmmm.éﬂ’/:m NONPPENRANSE} APPEARANCE GALENTARL

DEFENDART WANES TIME FOR SENTENCE AD REGUESTR mma:me BENTENCE, (f<{DEFENDANT REFERRED TO PROBATION DEPARTMENT.

a [} —~ FHOBATION DEHIED / PROCEEDINGS SUSPENDED J SENTENCE IMPDSED A POLLOWS:

[limprsoneD i sTATE PRiSON For  [dTerM prescrisen By tw  [J1omaL oF YEARS MONTHS
3 courT seLECTR THE TERM OF VEARS } MONTHE FOR THE BASE TERM AS TO COUNT
[3 pus YEARS { MONTHB PURSUANT TO BEGTION oF THE coce
I s AS INGICATED BELDW.

O commrren 1o CAHWMWAWHW THE TERM OF IMPRISONMENT TO WHICH THE DEFENDANT WOULD HAVE BEEN SENTENGED PURSUIANT TO BEUTTON
1370 PENAL OCOE 1%

[ MPRISONED IN LOB ANGELED COURTY WL FOR TERM OF DAY,
EIFNED N UM OF § FLS ADDTIOHAL FINE OF & { 113725 HEMTH A BAFETY CODE) FOR A
TOTAL FINE OF § Flis s ABEEBSMENT AU SURCHARGE {1484 PG A TBOO0 GC ) TO BE PAID 70 GOUNTY CLERK
[} Py RESTITUTION FINE I BLIM OF & PURSLLNT T2 SECTIOH 1985T (1] AND {t) GOVERNMENT CODE PAYAELE TO RESTITUTIGH FLND.
T
« L] -~ SENTENCE 18 SUSPENDED.
4 [] PROBATION GRANTED FOA A PERRGD OF YEARS, [J— pRORANON TO BE WITHOUT FORMAL BUPERVISION,
8 [J —- oivERSION GFNTED PER SECTICN 10001 PEMEL GODE FOR PEAIOD OF VEARS { MONTHS.

[T DEFENDANT PERSONALLY AND ALL COUNSEL WANVE TIE FOR TRAL
QD—EPE"DF?HST DATE N COUNTY JAR. DMWPWWFWWMW Dmmmwm»‘m
) Horr T BE EUGKRE POR COUNTY PAROLE.

2 [ FNED N sUM ©F 8 PLUG ADOTIONAL FINE OF 3 { 113725 HEAITH & SAFETY CODE) FOR A
TOTAL FINE OF & FUS 8 ASSESBMENT AND BUACHATKIE { 1464 PC & 70000 GG), TO BE FAID TO
PAOBATION OFFICER N BUCH MANNER A3 HE/SHE EHALL PRESCRIBE ]

3 [J make RegmuTON OF 8, TOTHE WOTIM/RESTITUTION FURE PURBLIANT TO SECTION 1203.04 PENAL CODE I $1)CH MANNER AR THE FROBATION
CFFICER BHALL PRESGRIBE. (T7/7T9) LI TOTAL AhOUINT OF PESTITUTION TO INCLUDE % SERVIGE CHAMAE A AUTHORIZED BY SETTION 12091 P.C.

[J PAY RESTITUTION FINE N BUMOF & PUBSUANT TO BEGTION 13687 8] OOVERNMENT CODE PAYARLE TO PAOBATION DEPARTMENT 4 SUCH MANNER
AS THEY PAESCTEE. 3 84D FINE TO BE STAYED WHLE DEFENOANT PAYS AESTITUTION AND FF RESRTUNON I8 PAID N FULL, STAY SHALL SE PERMANENT.
4 L e MINIMUM PAYMENT OF FINE/RESTITUTION TO BE § 55}

3 [ — HOT DRINK ANY ALCOHOUC DEVERAGE AND STAY OUT OF PLACES WHERE THEY APE THE CHIEF HEM DF SalE,

[ GWU%MNS%%'MMWWEMMWMMFWE(cEFI’W\THVAUUPm?‘l‘m,m
STAY AWAY FROM PLACES WHERE USERY CONQREQATE

7 D—mmmmmammmmmmmmmmuwmm

s [77 suBMir TC PEROOIC ANTHIARGOTIC TESTS AS DIRECTED DY THE PROGATION OFFICERL SUCH TEGTING TG 8E SUSPENDED WHIE THE DEFENDANT 18 IN
CUSTOLY, 1§ HOSPITALIZED, DR 13 N A REMDENTIL DRUG TREATMENT PROGRAM APFROVED BY PROBATION CFFICER. {307/311)

@ [T — HAVE NO BUANK CHECKS IN POSSTRSION.  NOT WRFTE ANY POATION OF ANY CHECHS.  NOT MAVE BANK ACCTUNT UPON WHICH YOU MAY DRAW CHECKS. (200)

10 [ NoT GAMBLE OR ENGAGE IN BOOKMAKING ACTIVITIER OF HAVE PARAPHERWAUA THEREOF IN POASHSSION, AND NOT B PREBENT N PLACES WiRE
GAMBUNG OR BOOHKMAKING 18 CONDUCTED. (202)

1 I — ror associete wi . ..

g7 [3 cooRERATE wiTH PROBADGN OFFICER IN A FLAN FOR {330}
ta [ — SUPPORT DEPENDENTS AS DIRECTED BY PROBATION OFFICER. {803)

14 D SEEX AND MAINTAIN TRUNING, BCHOMUING OR EMPLDYMENT AS APPRAQVED BY PROGATION CFFICEA {500}

% D'——‘ MAINTAIN FESIDENCE AT APPACVED BY PROBATION CEFKER [e51s)
hi-d DSUFFENDEH DFFVER'S UCENSE YO CLERK OF COUAT TO BE RETURNED YO DEPARTMENT OF MOYOR VEHICLES. Q72

1 D NCT CRIYE A MOTOR VEHICLE UNLESS LAWFULLY UCENBED ANG MSURED. 243}

1% GWM.WWMWWMWWWYW&

18 D"".SUB!-IJTPEBSDHMDPHOPEHTYTOSEM&ORMATWTME_OFTHEDAYDRNEHTBYANYLAWB{FOHCEMMOFF’CEHWOHWAWAMT.
= Dmmum,mﬂmmu%MWSDFMPH)GAWDEPAHNWMDOP’THECXXJHT.

7 ] DEFENDWAT GVEN TOTAL CREDT FOR DAVS 4 CUSTOOY, [ DAYS AGTUAL CUETOLT AND CATE G000 TIVE WORK TIME)
8 [J o SENTENGE/COUNTS TO FRIN CONBECUIVELY TO/CONCUBREMRY WITH . - . . .
& T s7sr oF BEcUTION OF : QRANTED TO .

0 [7] —— O MOTION OF PECPLE, COUNTR : m. i DXSMISSED IN FLATHERANCE OF JUSTICE.

a3 counRt Auwises muwwm;u&nmwmey%@r}a .

RD——'- NONCE P CEATRCATE OF AEHABILITATION AND PARGOH * GlVEiTODE“E\‘G—\HT.

3 [ CEFENDANT O PAY COST OF PROGATICH BERVICES. 24 AMOUNT CF I, [{EL)]

iD—-OOUHI’FRNT\-MTDEMWTWEBWMVEPHEEENTA&WNPAYCGMBOFPWW!Emwmmlmmmmm {18140}
] DEFENDANT 13 FEFERRED TO TREASRER/TAX COLECTOR FOA FIRANGIAL EVALLUATION.

,u | —- FUEER oROER AS FOLLOWS [ ADOITIGHAL CONDITIONS OF PROBATION:

2, e of £ I 2o e [ O.r/
{ ety }J’ VL e o id e s TF S

3 - -
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DEPARTMENT SOUTH F

URTOINAL

SUPERICR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
HCN. JAMES B. PIERCE, JUDGE
TEE PEOPLE OF THE 8TATE OF CALIFORNIA,
PLAINTIFF,
VER NC. NA 018796
MICHAEL L. SUBLETT, STATE PRISON

)
)
)
)
)
)
)
DEFENDANT. . )
)

LONG BEACH,-CALIFORNIA; TUESDAY,.FEBRUARY 15, 1954
-—- 11:36 A.M. --
UPON THE ABOVE DATE, THE DE?ENDANT BEING PRESENT
IN COURT WITH COUNSEL, ELIZABETH WARNER~S3TERKENBURG, DEPUTY

PUBLIC DEFENDER, THE PEOPLE BEING REPRESENTED BY GUY

-DELONG, DEPUTY DISTRICT ATTORNEY OF LOS ANGELES COUNTY, THE

FOLLOWING PROCEEDINGS WERE HELD:

(GLENDA LEE ERLEY, OFFICIAL REPORTER, CSR #2695.)

THEE COURT: I'LL CALL AT THIS TIME THE MATTER OF MICHAEL
SUBLETT. MR. SUBLETT IS PRESENT IN COURT WITH COUNSEL,

MISS STERRENBURG. MR. DELONG IS HERE FOR THE PEOFLE.

kg
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THIS MATTER IS ON CALENDAR TODAY FOR PURPOSES OF
SENTENCING.

THE PROBATION DEPARTMENT HAS PREPARED A REPORT IN
THIS MATTER DATED TODAY'S DATE. THE COURT HAS READ AND
CONSIDERED IT, AND WILL RECEIVE IT INTO EVIDENCE.

THE PROPOSED PLEA AGREEMENT WAS A THREE-YEAR,
EIGHT-MONTH LID IN THIS MATTER.

THE PROBATION DEPARTMENT IS RECOMMENDING STATE
PRISON.  I'LL LISTEN TO COUNSEL ON BOTH SIDES; BUT, FIRST
OF ALL, COUNSEL, DO YOU WAIVE TIME AND ARRAIGNMENT FOR
SENTENCING, NO LEGAL CAUSE?

MS. WARNER-STERKENBURG: VES,
THE COURT: DO YOU WISH TO BE HEARD?
MS. WARNER—STERKENBUR&: YES, PLEASE, YOUR HONOR.

YOUR HONOR, I HAVE SUBMITTED A LETTER THAT I
RECEIVED THROUGH THE AUSPICES OF MR. SUBLETT'S MOTHER.

I PROVIDED A COPY BOTH TC THE COURT AND TO THE
DISTRICT ATTORNEY.

MR. SUBLETT HAS A VERY SEVERE COCAINE PROBLEM.
IT's IN A LOﬁG—STANDING PROBLEWN,

HIS MOTHER, WITH HIS TOTAL SUPPORT, HAS LOCATED A
RESIDENTIAL LOCKED-DOWN PROGRAM THAT IS NEAR LAS VEGAS.

. PHE LETTER DESCRIBES THE NATURE OF THE PROGRAM.

MY CLIENT.IS DESIROUS, YOUR HONOR, OF AN

OPPORTUNITY TO COMPLETE SUCH A RIGID PROGRAM.

- TEIS INCIDENT, THESE INCIDENTS, WERE AS A RESULT OF

VIRTUALLY A CRIME SPREE.
THESE ROBBERIES, OR THESE INCIDENTS BASICALLY

2
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INVOLVED PETTY THEFTS; AN ESTES ROBBERY IN ONE SITUATION,

WHERE HE WQULD GO INTO VARIOUS ASSORTED ESTABLISHMENTS,

EITHER A RESTAURANT, PERHAPS A CONVENIENCE STORE. I THINK

ONE WAS A DRY-CLEANING ESTABLISHMENT, ASKED FOR.CHANGE, AND

WHEN THE CASH REGISTER WAS OPENED, MAKE A GRAB FOR THE
MONEY., USUALLY I'T AMOUNTED TO A RELATIVELY MINOR AMOUNT OF
MONEY, 30 DOLLARS, IN ONE CASE. AMOUNTS OF THAT NATURE.

TC SUPPORT AN OUT-OF-CONTROL COCAINE HABIT.

THERE WERE, I BELIREVE, TWO OTHER CONTACTS WITH THE

LAW IN LAS VEGAS, BUT NOTHING OF A VIOLENT OR CONFRONTIVE

. NATURE.

NO ONE, IT'S MY UNDERSTANDING, WAS HURT IN ANY OF
THESE INCIDENTS. I BELIEVE THERE WAS ONLY ONE OF THESE
INCIDENTS THAT WAS ACTUALLY CHARGED AS AN ESTES ROBBERY,
BECAUSE THE ILADY THAT WAS STANDING AT THE CASH REGISTER WAS
PUSHED OUT OF THE WAY.

'BUT WHILE I'M SURE IT FRIGHTENED AND UPSET HER, SHE
WAS PHYSICALLY UNHARMED BY THE INCIDENT.

MY CLIENT WAS ENTIRELY COOPERATIVE WITH THE POLICE
WHEN HE WAS CAUGHT.

HE WAS VERY FORTHRIGHT WITH THEM ABOUT THESE .
DIFFERENT INCIDENTS THAT HE HAD BEEN INVOLVED IN, AND IT
APPEARS ON THE FACE OF IT THAT WHILE THESE INCIDENTS WERE
SERIQUS, AND I'M NOT UNDERESTIMATING THE SERIOUSNESS OF
THEM, THEY ARE AS A DIRECT AS A RESULT OF A VERY, VERY
SERIOUS COCAINE PROBLEM.

AND WHILE WE ALL KNOW THAT DRUGS MAY STILL BE

AVAILABLE WITHIN THE STATE PRISON, IT DCESN'T NECESSARILY

3
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MEAN THAT HE'S GOING TCO DRY OUT THERE.

EVEN I¥F HE DQES, THAT DOESN'T TREAT THE ADDICTION,
IT DOESN'T GO AWAY.

AND THE FAMILY IS WILLING TO SUPPORT HIM THROUGH
THIS PROGRAM, AND HE IS ASKING THE COURT FOR THAT
OPPORTUNITY.

THE COURT: MR. DELONG?

MR. DELONG: WELL, I SEE A COUPLE OF PROBLEMS.
ONE, IT'S AN OUT-OF-STATE PRCGRAM, AND THE
DEFENDANT I8 GOING 70 BE ON PROBATION IN CALIFORNIA; AND,

IN VIEW OF THE ROBBERIES, THE ROBEERY AND BURGLARIES THAT

ARE CHARGED I DON'T THINK HE'S GOING TO BE ALLOWED TO LEAVE|

THE STATE.

TWO IS ~— I NOTICE A 1900 —— Ig IT "3" OR "1"? I
CAN'T REMEMBER. 1991. PAGE 8, HE WENT TO SOME KIKD OF
DETOX PROGRAM WHEN HE WAS LIVING IN LAS VEGAS.

ALSO, ACCORDING TO THE RESIDENCY PAGE, EE CLAIMS
HIS RESTDENCE IS IN LAS VEGAS, NEVADA.

WHY DIDN’TIHE GO THERE-Af THAT TIME, AND STAY IN
THE SIX-MONTH PROGRAM, IF IT'S SO GREAT.

THE OTHER THING IS HOW DO THEY KNOW THAT THIS
PERSON IS AN ELIGIBLE CANDIDATE FOR THEIR PROGRAM WHEN THEY

ARE IN ANOTHER STATE; AND, AS FAR AS I CAN TELL FROM THIS

"LETTER, NO ONE FROM THAT PROGRAM HAS EVER TALKED TCO THE

DEFENDANT OR EVEN KNOWS WHAT THE CHARGES ARE.
THE DEFENDANT'S COCAINE HABIT APPEARS TO BE OUT OF
CONTROL, AND I ACCEPT THAT, BECAUSE HE'S GETTING MORE AND

MORE DESPERATE FOR MONEY TO BUY DRUGS.

4
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I DON'T THINK HE'S A GOOD CANDIDATE FCOR PROBATION,
AND TEE DONOVAN PROGRAM MAY BE HIS BEST BET.

CREDITS ARE 28.

THE COURT: I DISAGREE WITH COUNSEL'S ASSESSMENT THAT

THESE ARE MERE PETTY THEFT-TYPE CRIMES.

IT'S SURE THE DEFENDANT DID NOT OBTAIN MUCH MONEY,
BUT IT WOULD BE MUCH MORE AGGRAVATED THAN A PETTY THEFT.

TRUE, THEY ARE NOT A ROBBERY WITH A GUN, BUT WHEN
SOMEONE GOES INTO A COMMERCIAL ESTABLISHMENT LIKE A DENNY'S
RESTAURANT OR A SPARKLE CLEANERS AND BASICALLY PUSHES THE
INDIVIDUALS ASIDE AND GOES THROUGH THE DRAWER, THAT IS A
ROBBERY.

AND I AM CONCERNED THAT HIS DRUG PROBLEM HAS
ESCALATED 'TO A POINT BEYOND THEE CONTROL OF EVERYONE.

HOWEVER, THERE WAS AN EARLY DISPOSITION OF THIS
MATTER, AND I'M NOT GOING TO GIVE HIM THE THREE YEARS,
EIGHT MONTHS. THAT'S THE MAXIMUM THAT HE ENTERED INTO IN
THIS DEAL. ‘

I'M HOPING THIS ONE TIME OF MR. SUBLETT REACHING
BOTTOM, BECAUSE THAT'S WHERE YOU ARE, SIR —- YOU‘éE GOING
TO STATE PRISON TODAY -- THAT THAT WILL.WAKE YOU UP.
' THESE PROGRAMS DON'T WORK IN.REGARDS TO DRUGS. THE

ONLY PERSON THAT CAN SAY "NO" IS YOU. YOU'VE GOT TO DO

IT.. I KNOW THAT'S EASIER SAID THAT DONE, BUT SOMEEOW

YOU'VE GOT TO FIND THE STRENGTH AND THE COURAGE TO DO IT.
DO YOU UNDERSTAND?

THE DEFENDANT: YES, SIR.

MR. DELONG: ALSC, YOUR HCNCR, ON COUNT 4, THE PEOPLE

5
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ARE MOVING TO DISMISS IT, NOT AS ANY PART OF A PLEA
BARGAIN, BUT BECAUSE ORANGHE COUNTY MAY BE FILING CHARGES.
APPARENTLY THE CAR WAS STOLEN THERE AND DRIVEN HERE TO
COMMIT THE ROBBERIES.
THE COURT: COUNT 4 IS5 DISMISSED.

AS TO COUNTS 1, 2 AND 3, IT IS THE JUDGMENT AND
SENTENCE OF THIS COURT THE DEFENDANT BE SENTENCED TC STATE
PRISON AS TO COUNT 1, THE LOW TERM OF TWO YEARS; AS TO
COUNT 2, THE MID TERM OF TWO‘YEARS, AND AS TO COUNT 3, THE
MID TERﬁ OF TWO YEARS, THOSE ARE TO RUN CONCURRENT; THAT IS
CNE WITH THE OTHER, FOR A TOTAL AGGREGATE TERM OF TWO YEARS
IN THE STATE PRISON. .

NOW, YOU WILL RECEIVE CREDIT TOWARDS THAT TWO YEARS
STATE PRISON COMMITMENT OF 28 ACTUAL DAYS GOOD TIME/WORK
TIME DAYS OF 14 FOR A TCTAL OF 42 DAYS CREDIT,

HE'S ALSO TC PAY A $200 RESTITUTION FUND PAYMENT
PURSUANT TO MANDATORY STATE LAW, AND HE IS5 TO BE TAKEN
FORTEWITH TO THE DEPARTMENT OF CORRECTIONS FOR ASSICNMENT
THERE.

GOOD LUCRKR 70 YOU, MR. SUBLETT.

MS. WARNER-STERKENBURG: THANK YOﬁ, YOUR HONOR.

(PROCEEDINGS CONCLUDED. )
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SUPERIOE COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY COF LOS ANGELES

DEPARTMENT SQUTE F HON, JAMES B. PIERCE, JUDGE

THE PEQOPLE OF TEE STATE OF CALIFORNIA,

)
)
PLAINTIFF, )
)
Vs, ) NO. NA 018795
) .
MICHAEL L. SUBLETT, ) REPORTER'S
) CERTIFICATE
DEFENDANT. )
)
STATE. OF CALIFORNIA
88

e

COUNTY COF LO5 ANGELES

T, GLENDA LEE ERLEY, OFFICIAL REPORTER OF THE
SUPERIOR COURT OF THE STATE OF CALIFORNIA, FCR THE
COUNTY OF L.0S ANGELES, DO HEREBY CERTIFY THAT THE
FOREGOING IS A TRUE AND CORRECT TRANSCRIPT OF THE
PROéEEDINGS HELD AT THE TIME OF PRONCUNCING SENTENéE;
THAT THE VIEWS AND RECOMMENDATIONS OF THE COURT, IF ANY,
ARE CONTAINED THEREIN, PURSUANT TC SECTION 1203.10 OF THE
EENAL.CODE.

DATED ‘THIS 17TH DAY OF FEBRUARY, 19904,

GLENDA LEE ERLEY, CSR
OFFICIAL REPORTER

1



MUNICIPAL COURT OF LONG BEACH JUDICIAL DISTRICT

COUNTY OF LOS ANGELES, STATE OF CALIFORNIA

THE PECPLE OF THE STATE OF CALIFORNIA,

i

Plaintiff |

%

v. |

! FELONY COMPLAINT

01 MICHAEL LYNN SUBLETT §

Defendant(s)|

i
The undersigned is informed and believes that:
CCOUNT 1

Cn or about January 14, 1994, in the County of Los Angeles, the Erime of
2ND DEGREE ROBBERY, in violation of PENAL_CDDE SECTION 211, =z Felony, was
committed by MICHAEL LYNN SUBLETT, who did wilifully, unlawfully, and by means
of force and fear take persoﬁal property from the person, possession, and
immediate presence of MARIA GASTELUM. It is further allieged that the above

offense is a sericus felony within the meaning of Penal Code Section

1192.7(c) {39},

w* %k ok K %
COUNT 2
On or about January 13, 1994, in. the County of Los Angeles, the crime of
SECOND DEGREE COMMERCIAL BURGLARY, in wviolation of PENAL CODE SECTION 439, a

Felony, was committed by MICHAEL LYNN SUBLETT, who did willfully and unlawfully
enter a commercial building oécupied by SPARKLE CLEANERS with the intent to

commit larceny and any felony.

ok F ok ok

Page 1 of Case No. NAC18786

Case No. NAOLB796 :



COUNT 3

On or about Janvary 16, 1994, in the County of Los Angeles, the crime of
SECOND DEGREE COMMERCIAL BURGLARY, in violation of PENAL CODE SECTION 459, a
Felony, was committed by MICHAEL LYNN SUBLETT, who did willfully and unlawfully
gnter a commercial building occupied by LINA'S DONUTS with the intent to commit

larceny and any felony.

 h ok ok %

COUNT 4

O or about January 19, 1694, in the County of Los Angeles, the crime of
UNLAWFUL DRIVING OR TAKING OF A VEHICLE, in violation of VEHICLE CODE SECTION
10851¢{a), a.Felony, was committed by MICHAEL LYNN SUBLETT, who did willfully
and unlawfully drive and take & certain vehicle, te wit, 4 1993 DODGE LUMINA,
then and there the personal property of AVIS RENT-A-CAR without the consent of
and with intent, either permanently or temporarily, to deprive the said owner

of title to and possession of said vehicle.

v k% % K

Page 2 of Case No. NAOL8796
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I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND CORRECT AND
THAT THIS COMPLAINT, CASE NUMBER NAG18796, CONSISTS OF 4 COUNT(S).

Executed at Long Beach, County of Los Angeles, on January 21, 1994,

7

/:J VAN COUTREN
/ DECLARANT AND COMPLAINANT

Z?ﬁf

z ksl V4
WILLIAM E SMITH(E&//BE:ji////
310-5907231

GIL GARCETTI, DISTRICT ATTORNEY

BY:

AGENCY: LBPD SID CAT 1/0: VAN COUTREN ID RO: PHPNE NO:
DR NO: 511863 - OPERATOR: nso PRELIM.TIME EST./:

. . BOOKING  BAIL CUsTODY
DEFENDANT CII NO. DOB NO. RECOM'D R'TN DATE

SUBLETT, MICEHAEL LYNN 7/09/39% 3833-298 § 60,000 1/21784

Pursuant to Penal Code Section 1054.5(b), the People are hereby infermally
requesting that defense counsel provide discovery to the People as
required by Penal Code Sectionm 1054.3,

Page 3 of Case No. NAQLB87¢96



FELONY COMPLAINT - ORDER HOLDING TO ANSWER - P.C., SECTION 8§72

It appesaring to me from the evidence presented that the following offense(s)
has/have been committed and that there is sufficient cause to helieve that the
following defendant({s) guilty thereof, to wit:

(8trike out or add as applicable)

MICHAEL LYNN SUBLETT

Count Charge Special Alleg.
No, Charge Range Allegation Effect
1 P21 2-3-5
2 PC459 16-2-3
3 PC459 16-2-3
4 VCci085L(a) 16-2-3

I order that defendant({s) be held to answer therefor and be admitted to bail in
the sum of: :

MEICHAEL LYNN SUBLETT , Dollars

end be committed to the custody of the Sheriff of Los Angeles County until such
bail is given. Date of arraignment in Superior Court will be:

MICHAEI, LYNN SUBLETT in Dept:
at: AWM,
Date:

Committing Magistrate

Page 4 of Case No. NAO1B796
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_~SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

PEOPLE

Adechue] L. Y Je

CASE NUMBER

AAOE Z7

ReTIA

1. My full name is M /

who is my altorney.

GUILTY PLEAfN THE SUPERIOR COURT

, am represented by

2. | understard that | am pleading guilty and admitling the fellowing offenses, prior conviclions and special punishment allegations, carrying

possible penalties as follows:

COUNT CHARGE MAXIMUM | vesrs ENHANCEMENTS YEARS Tffg::' YEARS pgg;ﬂfv i
TERM : PRIORS YEARS
/| Qu Al s |5 //%rﬂzm Xa n x
R R T s
F=aa il | ]
2 | 2w Al | gedd-1 W.y(-;p
- ‘ MAR T 7oy
] D Ande
v i OCARRE
I Kodingd, -
BYM KATINAS, DERUTY
MAXIMUM TOTAL PUNISHMENT: /j)

mﬁ A sentence to state prison other than the two mentioned above
may result in parole for up to 3 years. (3000{a) P.C.) .

m«éfb It is also my understanding that each violation during the parole
pericd may resuit in re-commilment for up to one year.

‘m@é | understand that the courts and the Legislature have approved
plea bargaining. That it is absolutely necessary all plea

agreements, promises of paricular sentences or senfence

recommendations he completely disclosed to the court on this -

form.

" lunderstand that | have the right to be represented by an attomey
, at afl stages of the proceedings untit the case is terminaled
"and that if | cannot afford an attomey, one will be appointed

free of charge.
‘ﬁ/ | understand that | have a right to a tiat by jury, Wthh means
ﬁ\\ that 12 citizens selected by my lawyer and the prosecutor would
hear alf the facts in this case and decide whether or not { am
guiity of the crime charged against me. All 12 citizens would
have 1o agres that | am guilty in order for me to be convicted
of any crime charged against me or ali 12 citizens would have

76972
C 101/A6-93

tc agree that | am not guilly in order to acquit me. | hereby
waive and give up this right.

! understand that | have the right to be confronted by withess{es}
against me; in other words, that they testify under oath in my
™ presence, and to cross-examine them through my atiomey. !
hereby waive and give up this right.

] understand that | have the right to testity on my own behalf,
but that I cannot be compelled to.be a witness against myseff,
and may remain silent if | so' choose. | hereby give up these

rights.
QM#S | understand that | have the right to cali witnesses to testify

in my behaff and to use the assistance and processes of the
court to subpoena those witnesses and fo compel them to come
- éto coust 10 testify. | hereby waive and give up these rights.
o
or denial of. naturalization pursuant to the iaws of the United
States.

1113 _Lumderstand that 1 may be requifed to register as qider
to Secttn R90 Penal-Code) '

{ understand that -1 am not a citizen of the United States, the
conviction for the offense charged may have the consequences
of deportation, exclusion from admission to the United States,

12 understand_that | may be required_to register as a narcolic
0 er purduant 1 00 of the d Safety

Code.

Pagelof2



CL ‘ the ~
.stand that a conviction in this wase would constitte a 18, &1 1 offef to

«tion of any probation ar parole that } may have at this time;
it the coon or authorly that has me on probation or parole

ntake me back on a violation and impose a separale sentence
“the violation,

y lawyer has told e that if | plead guilty o the above charge(s),

+thancemeni(s) and prior conviction(s), the court will sentence
e as foflows:

1 state prison for the term prescribed by law, which term
is a maximum of years imprisonment in the
penitentiary. | waive my nght to make application for
probation and request immediate sentence.

- That | make an application for probation which wil be QQ\.

considered by the court before senience is pronounced.
| understand the court may send me {o state prison for
a maximum of years.

— Probation under the conditions to be set by the court. !
understand that a vickation of probation may causs the court
to send me to the penitentiary for a maximum of

years on this case. ,
3 Commitment to CYA. : {g?\

D} instiution of MDSO, A
1} 1293.03 P.C. Commitment %'{\ry
L CRC Proceedings.

" Qther: -._S?.?/s/}é/‘lr‘(’@/ e
e(cv@vzaz%n &;C ‘c;?dlff‘:.f —(00,,-

y A | o
@25%2"4( ‘?‘*«?Af oty T #f Lo
& s D2 Jo/?af‘:’ /ffk’ g

/4‘//‘9%: )4/3-»\/ 715: e cr@ie
s .

P } understand that the court may make me pay a sum of yroney

o the State Indemnity Fund, as part of my sentence (Section
L, 13867 of the Govemment Code).. -

! have discussed the charge(s), the facls and the possible
defenses with my atlomey. '

D I affer my plea of “Guilty” freely and voluntarity and  ~avith full
understanding of all the matlers set farth n the pleaciing and
in this form. No one has made any threats, used amny force
against myself, family or loved ones, or made any goromiseSs

{o me except as set out in this forn, In order 1o corysuince Y NO&
o plead guilty.

~
0. OO

13

ourt the following as the basis for

. giy: .
“i@:gaual basiﬁM -

] My attomey will s

BT T
ﬁ'@ :

Signed: '

/———"""/—’— .

am pleading quitty 1o take advantage of a plea barg '
pulaie o & tactual basis for MY ph :

d discussed
have personally imitialed each of the ahove boxe:; a:vew e of
thaveps atiorriey. 1 understand each e . sach
them with My &% ove and | hereby walve and gve.up

ights outiined AN
?ietr?gm in order jo enter My plea fothe above chaig

Dated:

D ENDANT

ANT d
1 am attomey of recor
ATTORNEY ONLY—! 8 .
DEFF::I;e exp?aiﬂed agch of e abo_ve nghtsté) tk::d?:;eg o
an?i having sxplored the facts with him/her an k:smer s
oo wle defenses to e gharge(s), | concur i e ber
o o the above nghts and io enter a plea O Srt as.e\ridence
mti\)\tl,ftue.\ltea.this document may be received by g;: c:nd s ol
" fendant’s inteliigent waiver of these nghs, o et o
e he cletk s 2 permanent record O o
be o o tar sentence of sentence reCommeH o
gelf ortomy knowledge by the prosec h_g
fully disclosed in this

promises of a pasticy

jde by ™
have bosnad® yrt x{'hi'ch nhave not been

attorney ot the cou

21, 2} FORTHE PEOPLE:

-z N

Dated: //,’

" Signed: : SEPUTY DISTRICT ATTORNEY




(,/

1

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

THE PEOPLE OF THE STATE OF CALIFORNIA, CASE NO. KA42899¢
Plaintiff]
V.
INFORMATI
01 MICHAEL LYNN SUBLETT (7/9/195%)
Armaignment Heari
Defendant(s). | Date: 11/15/199
Department; EA N
d NOV 1 3 1996
uad
INFORMATION BY D. SWART. DEPUTY
SUMMARY ’
Ct. : Charge Special Alleg,
No. Charge Range Defendant - Allegation Effect
1 PC211 2-3-5. SUBLETT, MICHAEL LYNN
.- PC 6678‘&){1) +5 1§ perpuior .
_‘ PC 1170.12(A)D)  MSP Check Code
2 PC211 23-5 SUBLETT, MICHAEL LYNN :
> PC 667(AX1) +5 yIs per prior
_ PC 1170.12(A)(D)  MSP Check Code
3 epco2u1 235 SUBLETT, MICHAEL LYNN _
PC 667(A(1) +5 y1$ per prior
PC 117012080 MSP Check Code

The District Attorney of the County of Los Angeles, by this Information alleges that:

COUNT 1

Omn or about August 23, 1995, in the County of Los Angeles, the crime of 2ND DEGREE

ROBBERY, in violation of FENAL CODE SECTION 211, a Felony, was committed by MICHAEL

LYNN SUBLETT, who did willfully, unlawfully, and by means of force and fear take personal property

from the person, possession, and immediate presence of CHRISTINE HOWARD.

—
W

{ "NOTICE: The abave offense is a serious felony within the meaning of Penal Code section 1192.7(c)."

——tm

A ok ok ok ¥
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COUNT 2

On or about August 23, 1995, in the County of Los Angeles, the crime of 2ND DEGREE
ROBBERY, in viclation of PENAL CODE SECTION 211, a Felony, was comumnitted by MICHAEL
LYNN SUBLETT, who did willfully, unlawfully, and by means of force and fear take personal property

e

from the person, possession, and imumediate presence of JENNIFER ESPINDOL A,

"NOTICE: The above offense is a serious felony within the meaning of Penal Code section 1192.7(c)."

* k % k ok

COUNT 3

On or about September 4, 1995, in the County of Los Angeles, the crime of 2ZND DEGREE
ROBERERY, in violation of PENAL CODE SECTION 211, a Felony, was committed by MICHAEL
LYNN SUBLETT, who did willfully, nnlawfully, and by means of force and fear take personal property
from the person, possession, and immediate presence of AGNES MAUSETH.

"WOTICE: The above offense is.a serious felony within the meaning of Penal Code section 1192.7(¢c)."

o

/ Tt is further alleged as to count(s) 1, 2, and 3 that said defendant(s), MICHAEL LYNN SUBLETT,

/ was on and about the 2ZND day of MARCH, 1994, in the SUPERIOR Court of the State of CALIFORNIA,

/ for the County of LOS ANGELES, convicted of a serious felony, to wit: 2ND DEGREE ROBBERY, in
f, ¢ violation of section 211 of the PENAL Code, case NAQ1879¢ within the meaning of Penal Code Section

f _ 667(a)(1).

M e

e, ot

it

' It is further alleged pursuant to Penal Code sections 1170,12(a) through (d) and 667(b) through (i) as
;"’ to count(s) 1, 2, and 3 that said defendant(s), MICHAEL L'YNN SUBLETT, has sufferaed the following

!1 prior conviction of a serious or violent felony or juvenile adjudication:

SN,

DA Case No. 56867186 © Page2 CaseNo. KAD28990
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Cage No. Code/Statute Conv. Date Lounty of Court State  Court Type
NA01879¢ P.C. 211 03/02/1994 L.LOS ANGELES CA SUPERIOR

I B

THIS INFORMATION CONSISTS OF 3 COUNT(S).

GIL GARCETTI
DISTRICT ATTORNEY
County of Los Angeles,
State of California

BY:
DAVID R, TRAUM
DEPUTY DISTRICT ATTORNEY Filed in Superior Court,
County of Los Angeles
AOLG : DATED:

Pursuant to Penal Code Section 1054.5(b), the People are hereby informally requesting that defense
counsel provide discovery to the People as required by Penal Code Section 1054.3.

The Document to which this ceriifiostion
. is attached is a full, true ang correst

R L T TI
T

000 Aa

copy of the original on fitg and of ‘ SR < {;
record in my office. : f o p s {;
JUN =2 2008 S i W S
Atest: e :_‘%r;‘-2 L & ¥ %-5
JOHN A, CLARKE ook aSF
Exeoutive Ofﬁce:,ft‘,ier'ii of the ‘P ¥ c Y %';-.;\3 "“
sunsvior Couit of Galiicinig, o ALFORY

2lss

Loty oiLos Ang

By , Daputy
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IN THE MUNICIPAL COURT OF WEST COVINA COURTHOUSE JUDICTIAL

DISTRICT,
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA
NO. Ka028990 PAGE NO. 1
THE PEOPILE OF THE STATE OF CALITFORNIA Vs, CURRENT DATE 06/02/08

DEFENDANT 01: MICHAEL LYNN SUBLETT
LAW ENFORCEMENT AGENCY EFFECTING ARREST: GLENDORA POLICE DEPARTMENT

BAXL: APPEARANCE AMOUNT DATE RECEIPT OR SURETY COMPANY REGISTER
DATE OF BAIL POSTED BOND NO. NUMBER

CASE FILED on 09/08/95.
COMPLAINT FILED, DECLARED OR SWORN TO CHARGING DEFENDANT WITH HAVING

COMMITTED, ON OR ABOUT 08/23/95 IN THE COUNTY OF LOS ANGELES, THE FOLLOWING
OFFENSE(S) OF:
COUNT 01: 211 PC FEL - ROBBERY.
COUNT 02: 245(A) (1) PC FFL - ASSAULT W DEADLY WEAPON/INSTR..
COUNT 03:; 211 PC FEL - ROBBERY.
NEXT SCHEDULED EVENT:
ARREST WARRANT TC ISSUE

09/12/95 ARREST WARRANT IN THE AMOUNT OF $115,000.00 BY ORDER OF JUDGE MICHAEL
DUGGAN ISSUED. {0%9/12/95).

ON 10/31/95 AT 830 AM 1IN WEST COVINA COURTHOUSE DIV 011

CASE CALLED FOR BRENCH WARRANT HEARING
PARTIES: MICHAEL DUGGAN (JUDGE) EDIE PEARMAN {CLERK)
MELINDA DELGADO (REP) JAMES M. BELNA (DA)
DEFENDANT IS NOT PRESENT IN COURT, AND NOT REPRESENTED BY COUNSEL
BENCH WARRANT ORDERED/ISSUED
NEXT SCHEDULED EVENT:
WARRANT ISSUED & CLDR CANCEL

10/31/95 ARREST WARRAMT IN THE AMOUNT OF $115,000.00  RECALLED. {10/31/95).

10/31/95 BENCH WARRANT IN THE AMOUNT OF $200,000.00 BY ORDER OF JUDGE MICHAEL
DUGGAN ISSUED. (11/01/95).

ON 10/15/96 AT 830 AM IN WEST COVINA COURTHOUSE biv (007

CASE CALLED FOR BENCH WARRANT HEARING

PARTIES: R. BRUCE MINTO (JUDGE) CHERYL PANTALEO {CLERK)
KRISTINE TOCLE (REP) JAMES M. BELNA (DA)
DEFENDANT DEMANDS COUNSEL .,
PUBLIC DEFENDER APPOINTED. ALAN R. ABAJIAN - P.D.
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY ALAN R. ABAJIAN DEPUTY PUBLIC
DEFENDER

THE COMPLAINT READ TG THE DEFENDANT.
BAIL SET AT $200,000.
NEXT SCHEDULED EVENT!

UPON MOTION OF DEFENDANT
10/17/96 830 AM  ARRAIGNMENT AND PIL.EA DIST WEST COVINA COURTHOUSE DIV 007

10/15/96 BENCH WARRANT IN THE AMOUNT OF 3$200,000.00  RECALLED. {10/15/96).

CUSTODY STATUS: REMANDED TO CUSTODY

.zlq



CASE NO. Ka028990 PAGE NO. 2
DEF NO. 01 DATE PRINTED 06/02/08

ON 10/17/96 AT 830 AM IN WEST COVINA COURTHOUSE DIV 007

CASE CALLED FOR ARRAIGNMENT AND PLEA
PARTIES: R. BRUCE MINTO (JUDGE)} CHERYL PANTALEO (CLERK)
SHERYL SAYLOR (REP) JAMES ‘M. BELNA (DA)
DEFENDANT TS NOT PRESENT IN COURT, BUT REPRESENTED BY ALAN R. ABAJIAN DEPUTY
PUBLIC DEFENDER
DEFENDANT A MISSOUT. REMOVAL ORDER ISSUED FOR 10-18-96&
NEXT SCHEDULED EVENT:
10/18/96 B30 AM  ARRAIGNMENT AND PLEA  DIST WEST COVINA COURTHCUSE DIV 007

ON 10/18/96 AT 830 AM 1IN WEST COVINA COURTHOUSE DIV 007
CASE CALLED FOR ARRAIGNMENT AND PLEA

PARTIES: PATRICK B. MURPHY (JUDGE)} CHERYL PANTALEO (CLERK)
CHARLENE L. MORLEY (REP) JAMES M. BELNA (DA)

DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY ALAN R. ABAJIAN DEPUTY PUBLIC
DEFENDER

DEFENDANT WAIVES ARRAIGNMENT, READING OF COMPLAINT, AND STATEMENT COF
CONSTITUTIONAL AND STATUTDRY RIGHTS.

DEFENDANT WAIVES FURTHER ARRAIGNMENT.

DEFENDANT PLEADS NOT GUILTY TO COUNT 01, 211 PC - ROBBERY.

© DEEENDANT PLEADS NOT GUILTY TO COUNT 02, 245(A){1) PC - ASSAULT W DEADLY

WEAPON/INSTR. .
DEFENDANT PLEADS NOT GUILTY TO COUNT 03, 211 PC - RORBERY.
BATL SET AT $200,000.
NEXT SCHEDULED EVENT:
UPON MOTION OF DEFENDANT ,
10/30/96 830 AM PRELIMINARY HEARING  DIST WEST COVINA COURTHOUSE DIV Q07

CUSTODY STATUS: REMANDED TO CUSTORY
ON 10/30/96 AT 830 AM IN WEST COVINA COURTHOUSE DIV (007

CASE CALLED FOR PRELIMINARY HEARING

PARTIES: R. BRUCE MINTO (JUDGE) CHERYL PANTALEO (CLERK)
CHARLENE L. MORLEY (REP) EUGENE HANKS (DDA)

DEFENDANT IS PRESENT IN COURT, AND REPRESENTED 8Y GRADY RUSSELL DEPUTY PUBLIC

DEFENDER :

BOTH SIDES READY.

PEOPLE WITNESS SWORN AND TESTIFIED KRISTINE HOWARD,

DEFENSE MOTION TO EXCLUDE GRANTED.

CROSS EXAMINATION. g

PEOPLE WITNESS SWORN AND TESTIFIED JENNIFER ESPINDOLA

CROSS EXAMINATION, .

PEOPLE WITNESS SWONR AND TESTIFIED GEORGE DYNES

PEOPLE EXHIBIT #1 FOR I.D . PICTURES

CROSS EXAMINATION

PEOPLE EXHIBIT #1 RECEIVED.

'y
-
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CASE NO. KAG28990 PAGE NO., 3
DEF NO. 01 DATE PRINTED 06/02/08

PEOPLE REST.
NO AFFIRMATIVE DEFENSE
131.3 CCP REPGRT ORDERED
DEFENDANT MAY NOT BE INTERVIEWED REGARDING THE FACTS OF THE CASE
NEXT SCHEDULED EVENT:
PRELIMINARY HEARING

oN 10/30/96 AT 900 AM IN WEST COVINA COURTHOUSE DIV 007

CASE CALLED FOR PRELIMINARY HEARING
PARTIES: R. BRUCE MINTO (JUDGE) CHERYL PANTALEO (CLERK)
CHARLENE L. MORLEY (REP) EUGENE HANKS (DDA)
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY GRADY RUSSELL DEPUTY PUBLIC
DEFENDER
COUNT (01) : DISPOSITION: HELD TCO ANSWER
COUNT (92) : DISPOSITION: DISMISSAL IN FURTH OF JUSTICE PER 1385 pC

COUNT (03) : DISPOSITION: HELD TO ANSWER
BAIL SET AT $200,000.

NEXT SCHEDULED EVENT:
HELD TO ANSWER, ON NOVEMBER 13, 1996, IN SUPERIOR COURT OF LOS ANGELES COUNTY,

EAST DISTRICT, DEPT N, AT &30 AM.
CUSTODY STATUS: REMANDED TO CUSTODY

ON 11/01/96 AT 8930 AM :
COMPLAINT AND EXHIBITS FORWARDED TC POMONA SUPERIOR COURT
400 CIVIC CENTER PLAZA, POMONA
CASE FORWARDED ON 11-07-86
REFERRAL FORWARDED TO PROBATION.



IN THE SUPERIOR COURT OF EAST DISTRICT JUDICIAL DISTRICT,
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA
NO. KAQZ8990 PAGE NO. 1
THE PEOPLE OF THE STATE OF CALIFCRNIA V5. CURRENT DATE 06/02/08
DEFENDANT 01: MICHAEL LYNN SUBLETT
LAW ENFORCEMENT AGENCY EFFECTING ARREST: GLENDORA POLICE DEPARTMENT

BAIL: APPEARANCE AMOUNT DATE RECEIPT OR SURETY COMPANY REGISTER
DATE OF BAIL POSTED BOND NO. NUMBER

CASE FILED ON 10/30/956.
INFORMATION FILED ON 11/13/96,
OFFENSE(S):
COUNT 01l: 211 PC FEL - ROBBERY.
COUNT 02: 211 PC FEL -~ ROBBERY.
COUNT 03: 211 PCWFEL - ROBBERY.
COMMITTED ON OR ABOUT 08/23/95 IN THE COUNTY OF LOS ANGELES
NEXT SCHEDULED EVENT: .
11/13/96 830 AM ARRAIGNMENT  DIST EAST DISTRICT DEPT EAN

ON 11/13/96 AT 830 AM IN FAST DISTRICT DEPT EAN

CASE CALLED FOR ARRATGNMENT

PARTIES: ROBERT C. GUSTAVESON (JUDGE)Y DOUGLAS SWART (CLERK)
DENISE NELSON (REP) JOHN F. URGO  (DDA)

DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY HELANA HALPERN-SUDD PRIVATE

COUNSEL APPEARING FOR R. HALPERN

INFORMATION FILED AND THE DEFENDANT IS ARRAIGNED.

DEFENDANT PLEADS NOT GUILTY TC COUNT 01, 211 PC - ROBBERY.
DEFENDANT PLEADS NOT GUILTY TC COUNT 02, 211 PC - ROBBERY.
DEFENDANT PLEADS NOT GUILTY TO COUNT 03, 211 PC - ROBBERY.

PUBLIC DEFENDER'S OFFICE IS RELIEVED.
NEXT SCHEDULED EVENT:
12/09/96 830 AM PRETRIAL CONFERENCE  DIST EAST DISTRICT DEPT EAN
NEXT SCHEDULED EVENT 2:

01/10/97 B30 AM 3JURY TRIAL  DIST EAST DISTRICT DEPT EAN

CUSTODY STATUS: DEFENDANT REMANDED

oN 12/09/96 AT 833 AM  IN EAST DISTRICT DEPT EAN

CASE CALLED FOR PRETRIAL CONFERENCE
PARTIES: ROBERT . GUSTAVESON (JUDGE) HAROLD BARAN (CLERK)
DENISE NELSON {(REP) JOHN F. URGO {DDA)
DEFENDANT IS NOT PRESENT IN COURT, BUT REPRESENTED BY HELANA HALPERN-5UDD
PRIVATE COUNSEL .
PRE TRIAL OFF CALENDAR. TRIAL DATE OF 1-10-97 REMAINS.
NEXT SCHEDULED EVENT:
JURY TRIAL

CUSTODY STATUS: DEFENDANT REMANDED

ON 01/10/97 AT 830 AM IN EAST DISTRICT DEPT EAN

CASE CALLED FOR JURY TRIAL
PARTIES: ROBERT C. GUSTAVESON (JUDGE) FAYE HADLEY (CLERK)
NONE (REP) JOBN F. URGD (DDA}
DEFENDANT IS NOT PRESENT IN CCOURT, BUT REPRESENTED BY HELANA HALPERN-SURD
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PRIVATE COUNSEL
170.6 CODE OF CIVIL PROCEDURE FILED AGAINST THIS CCURT BY THE
DEFENSE. MATTER TRANSFERRED TO DEPARTMENT EAM FORTHWITH UPON
ORDER FROM DEPARTMENT A.

NEXT SCHEDULED EVENT:

UPON MOTION OF COURT
01/10/97 900 AM  JURY TRIAL DIST EAST DISTRICT DEPT EAM

CUSTODY STATUS: DEFENDANT REMANDED

ON 01/10/97 AT 900 AM IN EAST DISTRICT DEPT EAM

CASE CALLED FOR JURY TRIAL
PARTIES: DAVID S§. MILTCON (JUDGE) BLANCA AZPEITIA (CLERK)
SHARON FOX (REP) REID A. ROSE (DDA)
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY HELANA HALPERN-SUDD
LANA HALPERN-SUDD STANDS IN FOR R. HALPERN.

DEFENDANT AND COUNSEL STIPULATE TO 1-13-97 AS 58/60.
WAIVES STATUTGRY TIME.
NEXT SCHEDULED EVENT:
UPON MOTION OF COURT
01/13/97 830 AM  JURY TRIAL DIST EAST DISTRICT BEPT EAM

CUSTORY STATUS: DEFENDANT REMANDED

ON 01/13/97 AT 830 AM IN EAST DISTRICT DEPT EAM

CASE CALLED FOR JURY TRIAL

PARTIES: DAVID S. MILTON (JUDGE) BLANCA AZPEITIA (CLERK)
SHARON FOX (REP) REID A. ROSE (DDA)

DEFENDANT IS NOT PRESENT IN COQURT, AND NOT REPRESENTED BY COUNSEL
" 3. TYRE STANDS IN FOR R, HALPERN.
NEXT SCHEDULED EVENT:

UPON MOTION OF DEFENDANT

01/14/97 830 AM JURY TRIAL  DIST EAST DISTRICT DEPT EAM

CUSTCDY STATUS: DEFENDANT REMANDED

ON 01/14/97 AT 830 AM 1IN EAST DISTRICT DEPT EAM

CASE CALLED FOR JURY TRIAL

PARTIES: DAVID S. MILTON (JUDGE) BLANCA AZPEITIA (CLERK)
SHARON FOX (REP) REID A. ROSE {(DDA)

DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY HELANA HALPERN-SUDD
WATIVES STATUTORY TIME. § -
NEXT SCHEDULED EVENT:

UPON MOTION OF DEFENDANT

02/06/97 830 AM JURY TRIAL DIST EAST DISTRICT DEPT EAM

CUSTODY STATUS: DEFENDANT REMANDED

ON 02/06/97 AT 830 AM 1IN EAST DISTRICT DEPT EAM

CASE CALLED FOR JURY TRIAL
PARTIES: DAVID S. MILTON (JUDGE) BLANCA AZPEITIA (CLERK)
SHARCN FOX (REP) REID A. ROSE (DDA)
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DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY HELANA HALPERN-SUDD
LANA HALPERN-SUDD STANDS IN FOR R. HALPERN. 1050 FILED THIS
DATE. COURT IMPOSES FINE OF $50.00 FOR LATE FILING OF 1050.
COURT WILL HAVE HEARING ON ISSUE oOF $50.00 FINE ON 3-7-97.

WAIVES STATUTORY TIME.

NEXT SCHEDULED EVENT:

UPON MOTION OF DEFENDANT
03/07/97 830 AM  JURY TRIAL DIST EAST DISTRICT DEPT EAM

CUSTODY STATUS: DEFENDANT REMANDED

ON 03/07/97 AT 830 AM IN EAST DISTRICT DEPT EAM

CASE CALLED FOR JURY TRIAL
PARTIES: DAVID S. MILTON (JUDGE) BLANCA AZPEITIA (CLERK)
SHARON FOX (REP) REID A. ROSE {DDA)
DEFENDANT IS NOT PRESENT IN COURT, BUT REPRESENTED BY HELANA HALPERN-SUDD

DEFENDANT IN LOCK-UP. LANA SUDD HALPERN STANDS IN FOR
R. HALPERN. 1050 NOT FILED, BUT COUNSEL IS ILL.
MATTER TRAILED WITHIN STATUTORY TIME.
NEXT SCHEDULED EVENT:
UPON MOTION OF DEFENDANT
03/14/97 830 AM  JURY TRIAL  DIST EAST DISTRICT DEPT EAM

CUSTODY STATUS: DEFENDANT REMANDED

ON 03/14/97 AT 830 AM IN EAST DISTRICT DEPT EAM

CASE CALLED FOR JURY TRIAL
PARTIES: DAVID S. MILTON (JUDGE) BLANCA AZPEITIA (CLERK)
SHARON FOX (REP) REID A. RCSE (DDA)
DEFENDANT IS NOT PRESENT IN COURT, BUT REPRESENTED BY HELANA HALPERN-SUDD
DEFENDANT IN LOCK-UP, BOTH SIDES ANNOUNCE READY.

MATTER IS TRANSFERRED TOG DEPARTMENT EA J FORTHWITH FOR TRIAL.
NEXT SCHEDULED EVENT:
UPON MOTION OF COURT

03/14/97 1030 AM  JURY TRIAL DIST EAST DISTRICT DEPT EAZ

CUSTODY STATUS: DEFENDANT REMANBED

ON 03/14/97 AT 1030 AM IN EAST DISTRICT DEPT EAJ

CASE CALLED FOR JURY TRIAL
PARTIES: CLIFTON L. ALLEN (JUDGE) MARGARITA KATINAS (CLERK)
DEZZA SIMS (REP) JAMES C. DALOISIO (DA}
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY HELANA HALPERN-SUDD PRIVATE

COUNSEL _
THE CAUSE IS TRANSFERRED FROM DEPARTMENT EA M FOR TRIAL.
COURT AND COUNSEL CONFER IN CHAMBERS OFF THE RECORD.

IN OPEN COURT/ON THE RECORD:

%HE COURTY FINDS THAT THIS IS DAY 7 oF 10.
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éURSUANT TO STIPULATION, THE TRIAL IS TRAILED TO 03/17/97, AT
10:00 A.M. IN DEPARTMENT EA J; THE DEFENDANT WAIVES TIME TO

03/17/97.
éOUNSEL STIPULATE THAT 03/18/97, IS THE LAST DAY.

+HE COURT DIRECTS THE CLERK TO ORDER A PANEL OF 33 JURORS FOR
03/17/97, AT 10:00 A.M.

NUNC PRO TUNC ORDER PREPARED 05/27/97, BY M. KATINAS, CLERK: IT
APPEARING TO THE COURT THAT THROUGH INADVERTENCE AND CLERICAL
ERROR THE MINUTE ORDER OF 03/14/97, IN THE ABOVE ENTITLED ACTION
DOES WOT PROPERLY REFLECT THE COURT'S ORDER, SAID MINUTE ORDER
IS AMENDED NUNC PRO TUNC AS OF THAT DATE AS FOLLOWS:!

DELETE: "MELANA HALPERN-SUDD”
SUBSTITUTE: "H RUSSELL HALPERN"

WAIVES STATUTORY TIME.
NEXT SCHEDULED EVENT:
03/17/97 1000 AM JURY TRIAL IN PROGRESS DIST EAST DISTRICT DEPT EAJ

CUSTCDY STATUS: DEFENDANT REMANDED

ON 03/17/97 AT 1000 AM IN EAST DISTRICT DEPT EAJ

CASE CALLED FOR JURY TRIAL IN PROGRESS
PARTTIES: CLIFTON L. ALLEN (JUDGE) MARGARITA KATINAS {CLERK)
DEZZA SIMS  (REP) JAMES C. DALOISIO (PA)
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY H RUSSELL HALPERN PRIVATE
COUNSEL
DEFENDANT ADVISED OF AND PERSONALLY AND EXPLICITLY WAIVES THE FOLLOWING RIGHTS:®
WRITTEN ADVISEMENT OF RIGHTS AND WAIVERS FILED, INCORPORATED BY REFERENCE
HEREIN
TRIAL BY COURT AND TRIAL BY JURY
CONFRONTATION AND CROSS-EXAMINATION OF WITNESSES;
SUBPOENA OF WITNESSES INTO COURT TO TESTIFY IN YQUR DEFENSE;
AGAINST SELF-INCRIMINATION;

DEFENDANT ARVISED OF THE FOLLOWING:

THE POSSIBLE CONSEQUENCES OF A PLEA OF GUILTY OR NOLO CONTENDERE, INCLUDING
THE MAXIMUM PENALTY AND ADMINISTRATIVE SANCTIONS AND THE POSSIBLE LEGAL
EFFECTS AND MAXIMUM PENALTIES INCIDENT TO SUBSEQUENT CONVICTIONS FOR THE
SAME OR SIMILAR OFFENSES;

COUNSEL FOR THE DEFENDANT JOINS IN THE WAIVERS AND CONCURS IN THE PLEA.

COURT FINDS THAT EACH SUCH WAIVER IS KNOWINGLY, UNDERSTANDINGLY, AND EXPLICITLY
MADE;

UPON MOTION OF DEFENDANT, PLEA TO COUNT 01 VACATED AND SET ASIDE, AND NEW AND
DIFFERENT PLEA OF GUILTY ENTERED.

COUNT (01) : DISPOSITION: CONVICTED

UPON MOTION OF DEFENDANT, PLEA TO COUNT 02 VACATED AND SET ASIDE, AND NEW AND
DIFFERENT PLEA OF GUILTY ENTERED.

COUNT {02) : DISPOSITION: CONVICTED

COURT ACCEPTS PLEA
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DEFENDANT ADMITS SPECIAL ALLEGATION OF A PRICR CONVICTION IN
CASE NO. NAOL18796; DEFENDANT ALSO WAIVES AND GIVES UP ALL RIGHTS
AS TO THIS PRIOR.

SENTENCING IS SET ON 04/14/97, AT 9:00 A.M, IN DEPARTMENT EA J.

ALL COUNSEL WAIVE FURTHER PROBATION REFERRAL.
WAIVES STATUTORY TIME.

NEXT SCHEDULED EVENT:
04/14/97 900 AM  PROBATION AND SENTENCE HEARING DIST EAST DISTRICT DEPT EAJD

CUSTODY STATUS: DEFENDANT REMANDED

ON 04/14/97 AT 900 AM IN EAST DISTRICT DEPT EAJ

CASE CALLED FOR PROBATION AND SENTENCE HEARING
PARTIES: CLIFTON L. ALLEN (JUDGE) MARGARITA KATINAS (CLERK)

: NONE (REP) NONE (DDA)
DEFENDANT IS NOT PRESENT IN COURT, BUT REPRESENTED BY H RUSSELL HALPERN PRIVATE

COUNSEL
ON THE DEFENSE ATTORNEY'S MOTION, THE PROBATION AND SENTENCING
HEARING IS TRATLED TO 04/15/97, AT 9:00 A.M, IN DEPARTMENT EA J.

6EFENDANT IS PRESENT IN LOCK-UP AND IS ORDERED TO RETURN ON THE

ABOVE DATE VIA THE SHERIFF.
NEXT SCHEDULED EVENT:
04/15/97 800 AM PROBATION AND SENTENCE HEARING DIST EAST DISTRICT DEPT

EAJ
CUSTODY STATUS: DEFENDANT REMANDED

ON 04/15/97 AT 9S00 AM IN EAST DISTRICT DEPT EAJ

CASE CALLED FOR PROBATION AND SENTENCE HEARING
PARTIES: CLIFTON L. ALLEN (JUDGE) MARGARITA KATINAS (CLERK)
LYNN A. BARASCH (REP) JAMES C. DALOISIC (DA)
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY H. HALPERN-SUDD PRIVATE

COUNSEL

ON THE DEFENDANT'S COUNSEL MOTION, THE PROBATION AND SENTENCING
HEARING IS CONTINUEDR TO 05/06/97, AT 9:00 A.mM. IN DEPARTMENT EA
J; DEFENDANT WAIVES TIME FOR SENTENCING TO Q05/06/97.

ALL COUNSEL AND THE DEFENDANT ARE ORDERED TO RETURN ON THE ABOVE

DATE.
WAIVES STATUTORY TIME.
NEXT SCHEDULED EVENT: )
05/06/97 200 AM PROBATION AND SENTENCE HEARING DIST EAST DISTRICT DEPT

EAJ
CUSTODY STATUS: DEFENDANT REMANDED

ON 05/06/97 AT 900 AM IN EAST DISTRICT DEPT EAJ

CASE CALLED FOR PROBATION AND SENTENCE HEARING
PARTIES: CLIFTON L. ALLEN (JUDGE) GREGORY JOHNSON (CLERK)
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DEF NO. 01 DATE PRINTED 06/02/08
DEZZA SIMS (REP) JAMES C. DALOISTO (DA)
DEFENDANT IS PRESENT IN COURT, AND REPRESENTED BY H. HALPERN-SUDD PRIVATE
COUNSEL

IMPRISONED IN STATE PRISON FOR A TOTAL OF 11 YEARS

AS TO THE BASE COUNT (01):

COURT ORDERS PRCOBATION DENIED.
SERVE 9 YEARS IN ANY STATE PRISON
COURT SELECTS THE LOW TERM OF 4 YEARS AS TO THE BASE TERM COUNT O1.
PLUS 5 YEARS PURSUANT TO SECTION 667.A(1) P.C.

DEFENDANT GIVEN TOTAL CREDIT FOR 429 DAYS IN CUSTORY 287 DAYS ACTUAL CUSTODY

AND 142 DAYS GOOD TIME/WORK TIME
AS TO COUNT 1 LOW TERM OF 2 YEARS IS DOUBLED PURSUANT TO PENAL
CODE SECTION 667B-I. DEFENDANT IS GUILTY OF ROBBERY IN THE
SECOND DEGREE.

6EFENDANT TO PAY RESTITUTION IN AMOUNT OF $200.00 PURSUANT TO
PENAL CODE SECTION 1202.4.

COUNT (01): DISPOSITION: CONVICTED
DMV ABSTRACT NOT REQUIRED
NEXT SCHEDULED EVENT:
PROCEEDINGS TERMINATED
AS TO COUNT (02):
COURT ORDERS PROBATION DENIED.
SERVE 2 YEARS IN ANY STATE FRISON
COURT SELECTS ONE-THIRD THE MID-TERM OF 3 YEARS WHICH IS 1 YEARS.
PLUS 1 YEARS PURSUANT TO SECTION 667B-I P.C.
DEFENDANT IS FOUND TO BE GUILTY OF ROBRERY IN THE SECOND} DEGREE.
ALL REMAINING ALLEGATIONS ARE DISMISSED PURSUANT TO PENAL CODE
SECTION 1385,
COUNT (02): DISPOSITION: CONVICTED
REMAINING COUNTS DISMISSED:
COUNT (03): DISMISSED DUE TO PLEA NEGOTIATION
PMV ABSTRACT NOT REQUIRED
NEXT SCHEDULED EVENT:
PROCEEDINGS TERMINATED

CUSTODY STATUS: DEFENDANT REMANDED

ON 06/10/97 AT 900 AM :
ADR SENT 06-10-97,
PROCEEDINGS TERMINATED

ON 07/13/98 AT 1100 PM :
: EXH. TRANS. TO CCB 7-13-98. 4. IJH

ON 10/08/98 AT 830 AM IN EAST DISTRICT DEPT EAM

CASE CALLED FOR FURTHER PROCEEDINGS
PARTIES: GARY FEESS (JUDGE) MARK NATOLI (CLERK)
NONE (REP) NONE (DDA)

DEFENDANT IS NOT PRESENT IN COURT, AND NOT REPRESENTED BY COUNSEL
PETITION OF DEFENDANT FOR WRIT OF HABREAS CORPUS IS DENIED. THE
COURT HAS REVIEWED THE PETITION AND FINDS THAT ON ITS FACE THE
PETITION IS WITHOUT MERIT AND FAILS TO STATE A CLAIM UPON WHICH



CASE NO. KADZE990 PAGE NO. 7

DEF NO. 01 DATE PRINTED (6/02/08

RELIEF COULD BE GRANTED. WRITTEN ORDER OF DENIAL IS SIGNED AND
FILED THIS DATE; THE DEFENDANT IS NOTIFIED VIA U.S. MATIL THIS
DATE.

NEXT SCHEDULED EVENT:

UPON MOTION OF COURT

PROCEEDINGS TERMINATED

ON 02/03/89 AT 1100 PM IN EAST DISTRICT DEPT CLK

CASE CALLED FOR EXHIBIT DISPOSAL LIST

PARTIES: NONE {JUDGE) NONE (CLERK)
NONE (REPY JAMES C. DALOISIO ()

DEFENDANT IS NOT PRESENT IN COURT, AND NOT REPRESENTED BY COUNSEL
EXHIBIT DISPOSAL LIST 98-041

NEXT SCHEDULED EVENT:

PROCEEDINGS TERMINATED

The Docurment to-whiich this certifioation
is attached is a full, true and correct

copy of the orig‘!na! on file and of e L0 54’;
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DEERING'S CALIFORNIA CODES ANNQTATED
Copyright (¢) 2007 by Matithew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

w4 THIS DOCUMENT REFLECTS ALL URGENCY LEGISLATION ENACTED ***
**+*THROUGH 2007 CH. {70, APPROVED 7/30/07 ***

PENAL CODE
Part 1. Crimes and Punishments
Title 8. Crimes Against the Person
Chapter 4. Robbery

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
| Cal Pen Code § 211 (2007)

§ 211. Robbery defined

Robbery is the felonious taking of personal property in the possession of another, from his person or immediate
presence, and against his will, accomplished by means of force or fear,
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DEERING'S CALIFORNIA CODES ANNOTATED
Copyright {c) 2007 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*E# THIS DOCUMENT REFLECTS ALL URGENCY LEGISLATION ENACTED *##*
**THROUGH 2007 CH. 170, APPROVED 7/30/07 ##+

PENAL CODE
Part 1. Crimes and Punishiments
Title 8. Crimes Against the Person
Chapter 4. Robbery

GO TO CALIFORNIA COBES ARCHIVE DIRECTORY
Cal Pen Code § 212.5 (2007)

§ 212.5. First degree robbery; Second degree robbery

(a) Every robbery of any person who is performing his or her duties as an operator of any bus, taxicab, cable car,
streetear, trackless trolley, or other vehicle, including a vehicle operated on stationary rails or on a track or rail sus- .
pended in the air, and vsed for the transportation of persons for hire, every rebbery of any passenger which is perpe-
trated on any of these vehicles, and every robbery which is perpetrated in an inhabited dwelling house, a vessel as de-
fined in Section 21 of the Harbors and Navigation Code which is inhabited and designed for habitation, an inhabited
floating horoe as defined in subdivision (d) of Section 18075.55 of the Health and Safety Code, a trailer coach as de-
fined in the Vehicle Code which is inhabited, or the inhabited portion of any other building is robbery of the first de-
gree.

(b) Every robbery of any person while using an avwtomated teller machine or immediaiely after the person has used
an autoncated teller machine and is in the vicinity of the autemated telier machine is robbery of the first degree.

(c) All kinds of robbery other than those listed in subdivisions (a) and {b) are of the second degree.
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