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L INTRODUCTION
THE COURT: “And 16.3, I think, potentially if you
wanted to, you could read it a couple of different ways,
but it just seems to me that the simplest thing is to adopt
the plaintiff’s version.....” VRP 35:22-25.

This is what the trial court said in its decision granting summary
judgment to Michaels and it is a long way from saying there is only one
reasonable interpretation of the termination clause. RPAI contends that
these words, by themselves, indicate that the trial court thought there may
be more than one reasonable interpretation that can be attributed to the
termination clause in the Lease. RPAI asks this court to follow the

established law in Washington and reverse the summary judgment and

remand for trial so that RPAI can have its day in court.

1L ARGUMENT

a. The Lease Is Subject To More Than One Reasonable
Interpretation.

The precise issue before this court is: whether the language in the
lease, as it relates to the Landlord’s right to terminate the Lease, is
susceptible of more than one reasonable interpretation as contended by
Appellant, thus, entitling it to a trial; or, whether there is only a single
reasonable interpretation of the Lease foreclosing Appellant from having
its day in court. Did the parties intend that the Landlord have a

coextensive right with the Tenant to terminate which was ongoing; or, was



it a right which would be waived if not exercised at a specific moment in
time. The answer depends on the intent of the parties. The intent of the
parties can only be determined, Appellant contends, after presentation of
evidence at trial. Even if evidentiary facts are not in dispute, summary
judgment is improper where intent is unclear. Washington Hydroculture,
Inc. v. Payne, 96 Wn.2d 322, 635 P.2d 138 (1981). Appreciating the
natural inclination to end disputes expeditiously, we read the trial court’s
words, quoted above, as meaning there is more than one reasonable
interpretation and the trial court was right about that. The trial court erred,
however, in deciding the case based on what was the most expedient
disposition without letting Appellant present cvidence.  Appellant
contends that it is entitled, at a tﬁal, to introduce evidence of the
surrounding circumstances, to give the words and Lease, as a whole,
context in accordance with the holdings in Berg v. Hudesman, 115 Wn.2d
657, 801 P.2d 222 (1990), Hollis v. Garwall Inc., 137 Wn.2d 683, 974
P.2d 836 (1999); and, the RESTATEMENT (SECOND) OF
CONTRACTS § 212 cmt. B (1981). Extrinsic evidence, including subject
matter and purposes sought to be accomplished, circumstances
surrounding the making of the contract and reasonableness of the
respective interpretations all may be used to find the intent of the parties.

Only afier considering this evidence presented would the case be ripe for



decision. Appellant takes no issue with the general statements of law
which frown on considering outside evidence to change an agreement.
But, Appellant is not trying to change, vary or introduce a term which is
contrary to the Lease. The purpose of tﬁe trial would be to find the intent
of the parties. Appellant wants its day in court to prove that “...at the end
of the fourteenth (14th) month...” does not mean, literally, a specific
moment in time to the exclusion of all subsequent days; rather, its right
should be interpreted as co-extensive with the Tenant’s rights.

b. The Failure Of The Co-Tenancy Clause Is Not A Breach Of
The Lease.

Respondent’s position in this case is: “Because it is RPAI’s
exclusive obligation to satisfy the Co-Tenancy Requirement, the lease
gives RPAI a right to terminate only “at the end of the fourteenth (14™)
month of non-satisfaction”. Respondent’s Br. at 1. Respondent treats the
loss of an anchor tenant as if it were a breéch. Respondent says: “...it was
inherently reasonable for the parties to give Michaels greater termination
rights than RPAI because ...it is exclusively RPAI’s duty under the Lease,
not Michaels’...” That is an incorrect analysis. This is not a matter of
breach of contract or promise calling for damages against the Landlord in
the form of a one sided and punitive termination clause. Rather, unless

Respondent can prove Appellant acted in a manner to cause the loss, it is



more properly characterized as a failure of a condition in the Lease that
allows for certain remedial aétion to both sides--less rent, termination and
reinstatement of the rent--to rebalance the relative rights giving each party
opportunities to make choices based on the conditions. There is no
separate significance to the 14th month which is evident in the Lease
which would make it understandable or reasonable to choose the last day
of the 14th month as the only day of action.

¢. A Finding Of Ambiguity Is Not A Prerequisite To Context
Evidence.

Respondent devotes much of its brief arguing that the Ianggage is
unambiguous and extrinsic evidence is, therefore, impermissible.
‘Respondent’s Br. at 8, 9, 16, 19. Whether the language is unambiguous is
not determinative. “Extrinsic evidenée may be considered regardless of
whether the contract terms are ambiguous”. King v. Rice, 146 Wn. App
662, 671, 191 P.3d 946 (2008). The meaning of words, “likewise” and
“end of the fourteenth (14th) month..” are not defined in the Lease and
Appellant contends that in the context of the case the Respondent,
predictably, engages in word exercises attempting to prove that the
drafters chose an adverb instead of an adjective and, therefore, the
Landlord is foreclosed from a trial. Respondent’s Br. at 13. So would it

be the case that Respondent’s position would be enhanced if the phrase



giving Landlord its right read: “...only on the last day of the fourteenth
(14th) month...” or expressly set forth a “waiver” using that word to
indicate there was no second chance. Section 3.7 of the Lease provided
that the Landlord waived its right to recover common area charges unless
exercised within the time set forth. CP 8 § 3.7. There are not two possible
interpretations of that clause. Hindsight ié always infallible but neither
added phrases were used. There is any number of different ways to have
made the point for either side. For example, Respondent posits that the
“one day” right is not what the Lease says. Rather, says Respondent,
Landlord could have given notice at any time before that date. If that were
the case, would it not have been more accurate to state that the termination
would become “effective” no later than the “end of the fourteenth (14th)
month by giving 60 days prior notice”? What is clear, however, is that
“... summary judgment procedures are not designed to resolve disputes
concerning inferences to be drawn from the evidence”. Sanders v. Day, 2
Wn. App. 393, 398, 468 P.2d 452 (1970).

At Respondent’s Br. at 13, Respondent exclaims: “To say that
RPAI also has a right to terminate does not mean it has an identical
right...” Respondent would be more accurate if, instead, it said: “it does
not necessarily mean that it has an identical right”. That is the utility of

the trial. Respondent also complains that the parties would never have



used an adverb instead of an adjective if the termination rights were
intended to be the same. Perhaps, or perhaps not. But if Respondent
wants to engage in grammatical exercises it should be pointed out not all
authorities have the same view. For example, “...Jike is a preposition that
governs nouns and noun phrases, not a conjunction that governs verbs or
clauses. Iis function is adjectival, not adverbial...In fact, the term ‘legal
writing’ has become synonymous with poor writing: specifically verbose
and inflated prose...” (emphasis added). Garner, Bryan A. A Dictionary
of Modern Legal Usages, 2nd ed, New York: Oxford University Press, Co.
1995 at 529. |

d. The Michigan Cases.

Respondent points to the Michigan case, Regency Realty Group,
Inc. v. Michaels Stores, Inc., No. 12-10594, 2012 WL 954639 (E.D. Mich.
March 6, 2012). The court did consider the same phrase in that case.
However, the case is distinguishable for, at least, two reasons. First, in
Regency, both parties agreed the matter was ripe for summary judgment.
We do not have those facts in the instant case. Appellant made the claim
that there was no way a summary judgment should be entered in favor of
Respondent and at the very least, the Lease was ambiguous.
Secondly, after the trial court entered summary judgment in favor

of Michaels the parties engaged in discovery. More than a year later,



Regency asked the trial court to reconsider its decision granting summary
judgment to Michaels based on evidence uncovered during discovery.
Regency Realty Group, Inc. v. Michaels Stores, Inc., No. 12-10594, 2013
WL 3936399 (E.D. Mich. July 30, 2013)." The court found that the
motion to reconsider was untimely. Id. at *6. But, after commenting that
even though the parties had stipulated there were no genuine issues of
material fact in the summary judgment proceeding, the court found that
there were “...numerous issues of genuine fact which affect determination
of the parties’ intent regarding Landlord’s right to terminate the Lease.”
Id. at *8. Those issues included the parties’ intent during negotiations,
and whether Tenant’s course of performance reflects an intent to grant
Landlord an ongoing right to terminate the Lease. The court went on to
say:

In light of the parties’ evidence and arguments, the

Court finds that there are numerous issues of genuine

fact that affect a determination of the parties’ intent

regarding landlord’s right to terminate the Lease. Id. at

*8.

Accordingly, the Court ruled that the parties’ needed to proceed to

trial and that at trial the parties’ intent would require resolution by the trial

fact finder.

' A copy of the second Regency decision is attached as an Appendix.



e. The Commercial Reasonableness Of The Lease Is A
Material Issue Of Fact.

The commercial reasonableness of the Lease can only be
determined after a trial and is a factor in determining the intent of the
parties.  Berg, id. at 667, Scort Galvanizing, Inc. v. Northwest
EnviroServices, 120 Wn.2d 573 at 580-81, 844 P.2d 428 (1993). It is
interesting to speculate on what the parties intendéd. However, just as the
Michigan court found in the second Regency case, id. at *9, speculation
does not resolve the material issues of fact that exist. Michaels insists that
the lease is commercially reasonable in giving the tenant greater
termination rights because the onus was on RPAI to satisfy the anchor
tenant provision and limiting RPAI’s right to terminate reflects that
concept. Except, that there is no dispute that RPAI has a termination right
and there is no logic or reason to limit it to a moment in time. If the
concept was to exact a price from RPAIL then why give it a right to
terminate at all?

Respondent contends its reading is the only reasonable one
because, otherwise, “RPAI can simply search for a new tenant willing to
pay more than the Alternative Rent. If it is successful, RPAI can threaten
termination, at which point Michaels must agree to resume paying

Minimum Rent.” Respondent’s Br. at 18. What Respondent does not



address, however, is that even under its reading of the Lease RPAI can do
exactly that same thing. So, we are back again to having recognized that
the parties agreed that both should have termination rights, but wh;:ther
they intended to limit RPAI’s right to an arbitrary point in time in the
fourteenth (14th) month cannot be determined on this record.

f. Giving Appellant Co-Extensive Termination Rights Does
Not Result In A Forfeiture To Respondent.

Respondent contends that a finding of ambiguity would, in any
event, result in a result adverse to Appellant. First, ambiguity would result
in presentation of facts at trial to eliminate the ambiguity. The purpose of
the trial is to determine the intent of the parties to remove ambiguity.
Strictly construing a forfeiture clause méy or may not be appropriate in
this case but only the trial court can make that determination after hearing
the evidence. The cases cited at Respondent’s Br. at 21 cite a general rule
that the law abhors forfeitures. Appellant claimed application of that rule
in its opening brief. Op. Br. at 11. It is not Respondent that would suffer
the forfeiture if Appellant prevails. Respondent could trump the
termination notice by reverting to Minimum Rent and there would be no
termination. It is Appellant that suffers the forfeiture of Minimum Rent
for the duration of the Lease and all of the extensions. Respondent is

getting a windfall not intended by the parties by paying less rent even



though it is generating greater sales than it did when it signed the Lease.
VRP 30:8-11. The rent they are paying, however, is less than the
Mimmum Rent.

None of the cases cited were decided at a summary judgment level.
Each case involved the presentation of evidence allowing £he court to
determine the intent of the parties. In Ir_z re Murphy’s Estate, 191 Whn.
‘180, 71 P.2d 6 (1937), the court held that even though a conveyance of
land was involved the absence of the acknowledgment required by statute
and the failure of the grantee to perform would both be overlooked
because the grantor intended that the grantee get the property. In Kaufman
Bros. Const., Inc. v. Olney’s Estate, 29 Wn. App. 296, 628 P.2d 838
(1981), the court held that acceptance of late payments waived the literal
language of the lease/option and equity would consider every agreement,
declaration and relation of the parties. Olney’s, id. at 299. In Stevenson v.
Parker, 25 Wn. App. 639, 608 P.2d 1263 (1980), acceptance of late rent,
improvements made by tenant and acquiescence in the absence of a
written enforceable lease. for a term would be overlooked because of the
intent of the parties. Stevenson, id. at 644. In summary, cach of the cases
stand for the proposition that, where possible, the court will seck to

enforce the intent of the parties overlooking form in favor of substance.
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IIL ATTORNEY FEES

Appellant did not request an award of attorney fees should it
prevail on this appeal, as prevailing would entail a reversal of the trial
court’s ruling and Judgment. In such case, neither Appellant nor
Respondent would have prevailed. Attorney fees are available to the

prevailing party in the underlying trial court action.
v, CONCLUSION

The grant of summary judgment should be reversed in favor of a
trial on the merits in order to determine whether the parties intended that
Appellant have co-extensive ténnination rights with the Respondent.

RESPECTFULLY SUBMITTED at Seattle, Washington on this

@day of August, 2014.

BAROKAS MARTIN & TOMLINSON

By: s/Larry L. Barokas
State Bar Number 483

John R. Tomlinson, Jr.

State Bar Number 14124
Barokas Martin & Tomlinson
1422 Bellevue Avenue
Seattle, WA 98122
Telephone: (206) 621-1871
Facsimile: (206) 621-9907
E-Mail: llb@bmatlaw.com
Attorneys for Defendant / Appellant
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CERTIFICATE OF SERVICE

I 'am employed by the law firm of Barokas Martin & Tomlinson,

over the age of 18, not a party to this action, and competent to be a witness

herein.

On August Z&a 2014, T caused a true and correct copy of the

foregoing document (Appellant’s Reply to Respondent’s Brief and
Certificate of Service) to be delivered to the following address:

[]
[x]
[]
[x]
[]
[

Grant S. Degginger, Esq.

Ryan P. McBride, Esq.

Lane Powell PC

1420 Fifth Avenue, Suite 4200

P.O. Box 91302

Seattle, Washington 98111-9402

Telephone: (206) 223-7000

Facsimile: (206) 223-7107

E-Mail: deggingerg@lanepowell.com
mcbrider@lanepowell. com

Attorneys for Plaintiff-Respondent Michaels Stores, Inc.

by CM/ECF

by Electronic Mail

by Facsimile Transmission
by First Class Mail

by Hand Delivery

by Overnight Delivery

I declare under penalty of perjury under the laws of the State of

Washington that the following is true and correct.

DATED this ch day of August, 2014, in Seattle, Washington.

Signature: /’@L@m&ﬁé DIQKM

Diana L. D’ Antuono
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V. APPENDIX A

Regency Realty Group, Inc. v. Michaels Stores, Inc., No. 12-10594 2013
WL 3936399 (E.D. Mich. March 6, 2013)
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Westliaw:

Slip Copy, 2013 WL 3936399 (E.D.Mich.)
(Cite as: 2013 WL 3936399 (E.D.Mich.))

Only the Westlaw citation is currently available,

United States District Court,
E.D. Michigan,
Southern Division,
REGENCY REALTY GROUP, INC., Plaintiff,
V.
MICHAELS STORES, INC., Defendant.

No. 12-10594.
July 30, 2013,

David M, Blau, Clark Hill, PLC, Birmingham, M,
Stephon B, Bagne, Clark Hill PLLC, Detroit, M1, for
Plaintiff,

Brett A, Rendeirg, Richard T. Hewlett Varnum,
Riddering, Novi, MI, for Defendant.

ORDER GRANTING IN PART AND DENYING IN
PART PLAINTIFF'S COMBINED MOTION FOR
RECONSIDERATION AND SUMMARY JUDG-
MENT (DOC. 63) AND GRANTING IN PART AND
DENYING IN PART DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT (DOC. 65)
VICTORIA A. ROBERTS, District Judge.
L INTRODUCTION

*1 This matter is before the Court on Plaintiffs
combined motion for reconsideration and summary
judgment, and Defendant's motion for summary
judgment.

Regency Realty Group, Inc. (“Landlord” or
“Regency”) filed this action for a declaration that it
has an ongoing right to terminate the Shopping Center
Lease (“Lease”) it entered into with Michaels Stores,
Inc. (*Tenant” or “Michaels™), or to reform the Lease.
Michaels asserts counterclaims against Regency for

Page 1

breach of contract arising from wrongful termination
of the Lease and violations of the Lease's exclusive
use and confidentiality provisions.

For the following reasons, both motions are
GRANTED IN PART and DENIED IN PART.

IL BACKGROUND

The following facts are undisputed. Michaels is a
large national retailer of arts and crafts materials,
Michaels has operated a retail store at the Fenton
Viliage Marketplace in Fenton, Michigan (the
“Shopping Center”) since September of 2001. Re-
gency owns the Shopping Center.

On January 8, 2001, Regency and Michaels en-
tered into a Lease for 23,828 square feet of space at the
Shopping Center. The parties executed a Memoran-
dum of Lease that day, which Michaels recorded with
the Genesee County Register of Deeds. The initial
term of the Lease was ten years and ended on Febniary
28, 2011, but the Lease contains two five-year options
to extend. Michaels exercised the first option to ex-
tend, so the Lease, as extended, expires on Febmary
29, 2016.

Three provisions of the Lease are at issue: ( 1) the
On-Going Co-Tenancy Requirement; (2) the Exclu-
sive Use Provision; and (3) the Confidentiality Provi-
sion.

1. The On-Going Co-Tenancy Requirement

The On~Going Co-Tenancy Requirement re-
quires Regency to lease the anchor store in the Shop-
ping Center to a regional or national tenant tneeting
certain requirements. It also sets forth the remedies
available to the parties if Regency fails to satisfy the
reguirement,

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Slip Copy, 2013 WL 3936399 (E.D.Mich,)
(Cite as: 2013 WL 3936399 (£.D.Mich.))

One remedy available to Tenant if Landlord fails
to maintain an anchor tenant is to pay reduced “Al-
ternative Rent.” The pertinent part of the Lease reads:

16.3 Failure of Other Required Lessees to Operate.
{ ... }If at any time after the Rental Commencement
Date the On—Going Co-Tenancy Requirement is
not satisfied, all Minimum Rent shali be abated until
such time as the On—Going Co-Tenancy Require-
ment is satisfied, and in lieu thereof Tenant shall
pay to Landlord on a monthly basis, thirty (30) days
after the end of each calendar month, as “Alterna-
tive Rent,” an amount equal to the product of (i) the
entire amount of Gross Sales ... made upon the
Premises during such month or the portion thereof
for which Alternative Rent is payable, multiplied by
(ii) three percent (3%), but in no event will such
Alternative Rent exceed the Minimumn Rent which
would have been payable for such period in the
absence of this provision.

Regency initially satisfied the On~Going
Co-Tenancy Requirement by entering into a lease
with Borman's, Inc. to operate a Farmer Jack's Su-
permarket as anchor tenant. However, around July 5,
2007, Farmer Jack ceased operations at the Shopping
Center and Landlord failed to find another anchor
tenant. Michaels began paying the Alternative Rent
when Farmer Jack ceased operations. In addition, in a

leiter dated January 18, 2008, Michaels reserved its -

right to exercise any other remedies available to it in
the Lease,

*2 The Lease provides Tenant a contimying right
to terminate if the On—-Going CoTenancy Requirement
is not met for six months or more. Section 16.3 further
states:

In addition to the rights of Tenant to pay “Alterna-
tive Rent,” if (a) the non-satisfaction of the
On-Going Co-Tenancy Reqguirement shall continue
for a period of six (6) months beyond the initial

Page 2

failure to meet the On-Going Co-Tenancy Re-
quirement and for so long as such non-satisfaction
shall, or (b} the Initial Co-Tenancy Requirement is
not satisfied within six (6) months after the date on
which the Renial Commencement Date would oth-
erwise have occurred but for the failure to satisfy the
Initial Co-Tenancy Requirement, and for so long as
such non-satisfaction shall continue, Tenant shali
have the right to terminate this lease by sixty (60)
days' written notice delivered to Landlord.

The parties agree that because the On-Going
Co-Tenancy Requirement is not satisfied, Michaels
has a contimuing right to terminate the Lease upon
sixty days' notice.

The Lease also provides Landlord a right to ter-
minate the Lease in the event it fails to satisfy the
On-Going Co~Tenancy Requirement. Section 16.3
further states:

Landlord shall likewise have a right to terminate
this Lease at the end of the twelfth (12th) month
following the initial nonsatisfaction of the
Co-Tenancy Requirement by giving sixty (60) days
prior written notice to Tenant of the termination.

The parties dispute the meaning of this provision,
Michaels argues that it gives Regency a one-time
option, at a fixed point in time, to terminate the Lease
in the event it fails to satisfy the On—Going
Co-Tenancy Requirement. Regency says its right to
terminate is continuing, the same as Michaels',

2, The Exclusive Use Provision

The Lease also contains an Exclusive Use Provi-
sion which prohibits Regency from leasing any space
in the Shopping Center to any of Michaels' commer-
cial competitors. The relevant portion of the Lease
states;

16.4.1 Limitation on Use. Neither Landlord nor any

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Siip Copy, 2013 WL 3936399 (E.D.Mich.)
(Cite as: 2013 WL 3936399 (E.D.Mich.))

entity controfled by Landlord will use, lease (or
permit the use, leasing or subleasing of) or sell any
space in or portion of the Shopping Center or any
property contiguous to the Shopping Center ...
owned or controlled now or af any time hereafter by
Landlord or any affiliate of Landlord, to any “craft
store” selling arts and crafts, and arts and crafis
supplies, picture frames or picture framing services,
framed art, attificial flowers and/or plants, artificial
floral and/or plant arrangements, or wedding or
party goods (except apparel)....

The Lease grants Tenant varicus cumulative
remedies in the event a violation of the Exclusive Use
Provision exists, including reduced rent, the right to
terminate the lease, and injunctive relief,

Regency admitted that it entered into a new lease
with Hobby Lobby, one of Michaels' main competi-
tors, and that it “is barred by the Lease with Tenant
from allowing Hobby Lobby to operate in the Shop-
ping Center in competition with Tenant.”

FNi. The parties stipulated that Michaels
would nullify the Termination Notice and
return to payment of Minimum Rent pending
resolution of the parties' claims, and that
Regency would terminate its new lease with
Hobby Lobby.

3. The Confidentiality Provision

*3 The Lease contains a Confidentiality Provision
which prohibits Regency from divulging the monetary
and operating terms of the Lease or providing any
copy of any part of the Lease to anyone except for
certain individuals. It states:

17.15 Confidentiality of Lease Terms. Landlord will
treat the monetary and operating terms and condi-
tions of this Lease as confidential and will net di-
vulge same to any person other than any existing or
prospective mortgagee of the Shopping Center or

Page 3

any prospective purchaser of Landlord's interest in
this Lease. Landlord shall not furnish copies of all
or any part of this Lease to a person other than to a
party as described in the preceding sentence.

1, PROCEDURAL HISTORY

On February 6, 2012, Landlord notified Tenant of
its infent to terminate the Lease pursuant to Section
163 unless Tenant nullified the termination by
agreeing to return to payment of the Minimmum Rent.
On Febmary 7, 2012. Tenant's counsel informed
Landlord that it did not have the right to terminate the
Lease. This litigation followed.

On February 10, 2012, Regency filed this action,
alleging two causes of action against Michaels: (1)
declaration that Landlord has an ongoing right to
terminate the lease; and (2) reformation of contract.
Regency seeks a declaratory judgment that it acted
within its rights under the Lease by sending a termi-
nation notice to Michaels, Specifically, it says that the
Lease provides it with an ongoing right to terminaie in
the event the On-Going Co—Tenancy Requirement is
not satisfied, just as it does to Michaeis. In the alter-
native, Regency argues that the parties conterplated
that the Lease would provide each an ongoing right to
terminate; therefore, the Court should reform its lan-
guage to conform to the parties’ intent.

Michaels filed counterclaims for breach of con-
tract, declaratory reiief, and injunctive relief,

On March 6, 2012, the Court granted summary
judgment to Michaels on Regency's claim for declar-
atory relief. The Court found that the provision of the
Lease granting Landlord's termination right is unam-
biguous: its plain language grants Landlord a one-time
option to terminate Tenant at the end of the twelfth
month following nonsatisfaction of the Co—Tenancy
Requirement; Landlord did not timely exercise its
right to terminate, and is barred from doing so now.
Determinative of this finding is the fact that the same

© 2013 Thomson Reuters. No Claim to Orig, US Gov. Works.



Slip Copy, 2013 WL 3936399 (E.D Mich.)
(Cite as: 2013 W1, 3936399 (E.D.Mich.))

language granting Tenant an ongoing and continuing
right to terminate is not included in the provision on
Landlord's right to terminate. The Court reasoned that
Regency and Michaels are sophisticated parties who
presumably negotiated and entered into numerous
commercial leases and acted upon the advice of
counsel in drafting, negotiating, and entering into the
Lease. And, given the different language used to state
Tenant and Landlord's respective rights to terminate,
the Court inferred that the parties considered whether
to grant Landlord an ongoing right to terminate but
ultimately decided to limit that right to Tenant.

*4 The Court also denied Michaels' request for a
preliminary injunction, finding no danger that Re-
gency would lease to Hobby Lobby, evict Michaels, or
disclose confidential information. The parties entered
into a Stipulated Order in which Regency agreed to
terminate its new lease with Hobby Lobby and
Michaels agreed to return to paying the Minimum
Rent pending 2 determination of the parties’ rights
under the Lease. And, Regency has repeatedly main-
tained throughout this litigation that under no scenario
would Michaels and Hobby Lobby occupy the Shop-
ping Center simultaneously. Furthermore, the parties
also agreed to enter into a protective order to prevent
the disclosure of confidential financial information.

Following the Court's March 6, 2012 order, the
case proceeded on Regency's claim for reformation
and Michaels' counterclaims.

On March 19, 2012, Michaels filed amended
counterclaims for breach of contract based on
wrongful termination of the Lease and violations of
the Lease's exclusive use and confidentiality provi-
sions. Michaels alleges that Regency breached the
Lease by purporting to terminate it even though it was
not contractually entitled to do so. Michaels also al-
leges that Regency breached the Exclusive Use pro-
vision of the Lease by entering into a new lease with
Hobby Lobby; it asks the Court to enjoin Regency
from entering into a lease with Hobby Lobby. Lastly,
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Michaels claims Regency breached the Confidential-
ity Provision by divulging the monetary and operating
terms of the Lease to persons other than existing or
prospective morigagees of the Shopping Center or
prospective purchasers of Regency's interest in the
Lease; it seeks an injunction against Regency to pre-
vent further unauthorized divulgence,

On April 30, 2013, Regency filed a combined
motion for reconsideration and summary judgment.
On that day, Michaels also filed a motion for summary
judgment.

IV. STANDARD OF REVIEW
1. Metion for Reconsideration

Local Rule 7.1(h)(3) provides the Court's stand-
ard of review:

Generally, and without restricting the court's dis-
cretion, the court will not grant motions for re-
hearing or reconsideration that merely present the
same issues ruled upon by the court, either expressly
or by reasonable implication. The movant must not
only demonstrate a palpable defect by which the
court and the parties and other persons entitled to be
heard on the motion have been misled but also show
that correcting the defect will result in a different
disposition of the case.

E.D. Mich. LR 7.1(h)(3).

Palpable defects are those which are “obvious,
clear, unmistakable, manifest or plain.” Mich. Dep't of
Treasury v. Michalec, 181 F.Supp2d 731, 734
(E.D.Mich.2002). “It is an exception to the norm for
the Court to grant a motion for reconsideration™
Maiberger v. City of Livonia, 724 F.Supp.2d 759, 780
(E.D.Mich.2010). “[Albsent a significant error that
changes the outcome of a ruling on a motion, the Court
will not provide a party with an opportunity to reliti-
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gate issues already decided.” /d.

2, Motion for Summary Judgment

*5 The Court will grant summary judgment if
“the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to
judgment as a matter of law.” Fed R.Civ.P. 56(a);
Anderson v. Liberty Lobby, Inc., 477 1S, 242,
250~57, 106 S.Ct. 2505, 91 L Ed.2d 202 (1986). A
fact is material if it could affect the outcome of the
case based on the governing substantive law. Ander-
son, 477 U.S. at 248. A dispute about a material fact is
genuine if on review of the evidence, a reasonable jury
could find in favor of the nonmoving party. Id

The moving party bears the initial burden to
demonstrate the absence of a gemmine issue of material
fact. Celotex Corp. v. Catrett, 477 U.8. 3177, 323, 106
S.Ct. 2548 ©1 L.Ed2d 265 (1986). If the movant
meets this burden, the nonmoving party must “go
beyond the pleadings and ... designate specific facts
showing that there is a genuine issue for trial” [d, at
324. The Court may grant a motion for summary
judgment if the nonmoving party who has the burden
of proof at trial fails to make a showing sufficient io
establish the existence of an element that is essential to
that party's case. See Muncie Power Prods., Inc. v.
United Tech. Auwto., Inc., 328 F3d 870, 873 (6ih
Cir.2003}) “The mere existence of a scintilla of evi-
dence in support of the plaintiff's position will be
insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff.” 4nderson, 477
1.8, at 252. “Conclusory allegations do not create a
genuine issue of material fact which precludes sum-
mary judgment.” Johari v. Big Fasy Restaurants, Inc.,

78 F App'x 546, 548 (6th Cir.2003).

When reviewing a summary judgment motion,
the Court must view the evidence and all inferences
drawn from it in the light most favorable to the non-
moving party. Kochins v. Linden-Alimak, Inc., 799
F2d 1128, 1133 (6th Cir.1986). The Court “need

consider only the cited materials, but it may consider

Page 5

other materials in the record.” Fed. R.Civ.P. 36{c)(3}.
The Court's fanction at the summary judgment stage
“is not to weigh the evidence and determine the truth
of the matter but to determine whether there is a gen-
uine issue for trial.” Anderson, 477 U.S. at 249

When reviewing cross-motions for summary
judgment, the court must assess each motion on its

own merits. Federgl Ins. Co. v. Hartford Steam Boiler
Insp,_and [ns. Co., 415 F.3d 487, 493 (6th Cir.20035).

“The standard of review for cross-motions for sum-
mary judgment does not differ from the standard ap-
plied when a motion is filed by only one party to the
litigation.” Lee v. City of Columbus. 636 F.3d 245, 249
(6th Cir.2011). “[Tlhe filing of cross-motions for
suminary judgment does not necessarily mean that an
award of summary judgment is appropriate.” Spec~
tnan Health Continuing Care Group v. Anna Mepie
Bowling Irrevocable Trust, 410 F.3d 304, 309 (6th

Cir.2003).

V. ANALYSIS
1. Regency's Mation for Reconsideration

Under Local Rule 7.1¢h}, Regency seeks recon-
sideration of the Court's order holding that the provi-
sion of the Lease concerning its termination right is
unambiguous and gives Regency only a one-time
option to terminate the Lease which Regency failed to
exercise timely.

*& Regency's motion under Laocal Rule 7.1(h) is
untimely; it was filed over a year after the Court's
order. A motion for reconsideration under Local Rule
7.1(h) must be filed within 14 days of entry of the
order. E.D. Mich. 7.1(1)(3).

Fusthermore, the Court may not consirue this

motion under Federal Rules of Civil Procedure 5%(e)
or 60(b). A partial grant of summary judgment—Ilike
the Court’s March 6, 2012 order—is an interlocutory
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order because it adjudicated fewer than all of the
claims of the parties. See Blgir v. Bd. of Trustees of

Sugarcreek Twp., 3:07-CV-056, 2008 WL 4372665
(5.D.Ohio Sept.22, 2008); see also McWhorier v.

ELSEA, Inc, 2:00CV473. 2006 WL 3483964
{5.D.0Ohio Nov.30, 2006). Rules 59(e) and 60(b} apply
only to final judgments. See Glass v. Nw. Airlines,
Inc., 798 FE.Supp.2d 902 907 D.Tenn.2011
(“Rule 59(g) governs motions made after judgment
has issued, not motions to revise interlocutory or-

ders.”); Consolidation Coal Co. v. [J.8. Dep't of Inte-
rior, 43 F Supp.2d 857, 863 (S D.Ohio 1999) (finding

that Rule 60(b) is inappropriate for interfocutory or-
ders).

However, although the Federal Rules of Civil
Procedure do not specifically address the reconsider-
ation of interlocutory orders, the Sixth Circuit recog-
nizes that a district court may reconsider an interloc-
utory order under its common law powers and Rule

54(b). Radriguez v. Tenn. Laborers Health & Welfare
Fund, 89 Fed. Appx, 949, 259 {(6th Cir.2004); see also
Kniffen_v. Macomb Cnfy., 04-70497, 2006 WL
3205364 (E.D.Mich, Nov.3, 2006) (construing a re-
quest for reconsideration under Rule 54(b) when the
time limit of Local Rule 7.1(h) had expired). The
Court's power under Rule 54(b) is discretionary and
may be exercised at any time. McNufty v. Reddy Ice
Holdings, Inc., 08-CV-13178 2009 WL 2168231

(E.D.Mich. July 17, 2009). Rule 54(b) states:

[Alny order or other form of decision, however
designated, which adjudicates fewer than all of the
claims ... shall not terminate the action ... and the
order or other form of decision is subject to revision
at any time before the entry of judgment adjudicat-
ing all the claims and the rights and Habilities of all
the parties,

Fed R.Civ.P. 54(b).

The Sixth Circuit holds that “[tjraditionally,

Page 6

courts will find justification for reconsidering inter-
locutory orders when there is (1) an intervening
change of controlling law; (2) new evidence available;
or (3) a need to correct a clear error or prevent mani-

fest injustice.” Rodriguez, 89 Fed. Appx. at 959.

Regency's argument for reconsideration is, es-
sentially, that discovery revealed that the Court based
its decision on an unreliable affidavit of one of
Michaels' employees, and discovery produced some of
Michaels' documents which allegedly support Re-
gency's interpretation of the Lease.

Thus, Regency's reasons for reconsideration ap-
parently fall under the second and third grounds for
reconsideration under Rule 54(b): new evidence, to
correct clear error, and prevent manifest injustice. The
Court is unpersuaded,

*7 The Court recognized that whether a contract
is ambiguous is a question of law. Port Huron Fd,
dss’nv. Port Huron Area School Dist,, 452 Mich. 309
323, 550 N.W.2d 228 (1996). If contract language is
clear and unambiguous, the meaning of that language
is also a question of law determined by the

Court. NILAC Int'l Mg Grp. v. Ameritech Servs..
Inc., 362 F.3d 354, 358 (6th Cir.2004). When a con-

tract allows two or more reasonable interpretations, it
is ambiguous and factual development is necessary to
determine the intent of the parties, Nextep Sys., Inc. v,
OTG Memt, Inc, 10-14473, 2011 WI. 3918871

{E.D.Mich. Sept.7, 2011) (citing Meagher v. Wayne
State Univ., 222 Mich.App. 700, 722, 565 N.W.2d 401
(1997)).

If “contractual language is unambiguous, [the
Court] must interpret and enforce the contract as
written, because an unambiguous contract reflects the
parties' intent as a matter of law.” In_re Smith Trust
480 Mich. 19, 745 N.W.2d 754, 758 (2008). The Court
does not have “authority to modify unambiguous
contracts or rebalance the contractual equities struck
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by the contracting parties,” Rory v. Cont’llns, Co.. 473
Mich, 457, 703 N.W.2d 23. 26 (2005), because that
would be “contrary to the bedrock principle of
American contract law that parties are free to contract
as they see fit, and the courts are to enforce the
agreement as written absent some highly unusual
circumstance, such as a contract in violation of law or
public policy,” Wifkie v. Auto-Owners Ins. Co._469
Mich. 41, 664 N.'W.2d 776, 782 (2003). Therefore,
cowrts may not consider extrinsic evidence of the
parties' intent to vary the meaning of a contract that is
clear and unambiguous. Burkhards v. Bailey, 260

Mich. App. 636, 680 N.W.2d 453, 464 (2004).

The parties agreed that the Lease's language was
unambiguous and that it must be given its plain and
ordinary meaning, Their dispute was whether Re-
gency's purported termination violated the Lease; but,
“[tlhe fact that the parties dispute the meaning of a
{contract] does not, in itself, establish an ambiguity.”

Gortney v. Norfolk & Western Ry. Co., 216 Mich, App.

535, 549 N.W.2d 612. 615 (Mich.Ct. App.1996) (in- .

ternal citations omitted).

Like the parties, the Court found that the language
in the Lease is unambiguous; and, accordingly, gave it
its plain and ordinary meaning as a matter of law.
Regency's newly-obtained extrinsic evidence does not
telate to the Lease's ambiguity nor upset the meaning
the Court gave the Lease's language. The Court re-
spected the plain language of the Lease as written; it
was not misled.

Reconsideration is inappropriate under Rule
54(b); and, notwithstanding timing issues, Regency's
arguments do not demonstrate palpable defects which
if corrected would result in a different disposition of
the Court's order under Local Rule 7.1¢h).

The Court does not consider newly-raised argu-
ments in Regency's reply brief. See Malin v. JPMor-
gan, 860 F.Supp.2d 574, 578 (E.D.Tenn.2012) (“[A)
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movant cannot raise new issues for the first time in a
reply brief because consideration of such issues de-
prives the non-moving party of its opportunity to
address the new arguments) (internal quotation
marks omitted).

*8 Regency's motion for reconsideration is DE-
NIED.

2. The Parties’ Motions for Summary Judgment
A, Coant Two: Reformation of the Lease

Both parties move for summary judgment on this
Count.

In Count Two, Regency seeks reformation to re-
flect the parties' intent, alleging that the parties in-
tended that the Lease would give both parties an al-
most identical ongoing right to terminate the Lease if
the On-Going Co-Tenancy Requirement remained
unsatisfied.

Under Michigan law, the Court has the equitable
power to reform a contract based on clear and con-
vincing evidence that the contract, as drafted, did not
conform to the agreement actually made. Uskiewicz v,
City of Alpena, No. 285834, 2010 WL 199609, at *2
(Mich.Ct App. Jan21, 2010) (citing Casey v. Auto
Owners Ins_Co., 273 Mich App. 388, 729 N.W.2d
277. 284-85 (2006)). This power may be applied to
unambiguous agreements. Johnson Family Ltd. P'ship
v. White Pine Wireless, LLC, 281 Mich App_364. 372,
761 N.W.2d 333, 359 (2008) (citing Urick v. Burge,
350 Migch. 165, 86 N.W.2d 543 {1957)). But, “courts
are required to proceed with utmost caution in exer-
cising jurisdiction to reform written instruments.” 7d.
(quoting Olsen v. Porter. 213 Mich.Apn. 25. 539
N.W.24 523, 525 (1995)). “The burden of proof is
upon the party seeking reformation to present clear
and convincing evidence that the contract should be
reformed in order to carry out the true agreement of
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the parties.” Dingeman v. Reffitr, 152 Mich, App. 350,

393 N.W.2d 632, 636 {1986). Parol evidence may be
considered in deciding whether reformation is appro-
priate under this standard, even where, as here, the
contract is unambiguous and contains a merger clause.
Ameli-Tehrani v, Whiteman, 09-CV-14126. 2011

WL 1831735 (E.D Mich. May 13, 2011} (citing Joyce

v._Jovee, No. 281175, 2000 WL 3929961, at *2

{Mich.Ct. App. Nov.19, 2009)).

Landlord argues that the Lease does not reflect
the parties’ intent. Landlord says that the Lease nego-
tiations reflect the parties' true intent to grant Landlord
an ongoing right to terminate. Landlord also argues
that common industry practice and Tenant's course of
conduct evidences the parties' agreed intent, and the
Court should harmonize the Lease language to support
Landlord's version of the parties' intent.

Tenant says that Landlord is unable to establish
by clear and convincing evidence that Landlord is
entitled to reformation; Tenant says there is no proof
of mutual mistake or fraud. Tenant also says that its
objection to Landiord's attempt to terminate the Lease
reftects its course of conduct consistent with Tenant's
intent that Landlord have a one-time option to termi-
nate.

In light of the parties' evidence and arguments,
the Court finds there are numerous issues of genuine
fact which affect a determination of the parties’ intent
regarding Landlord's right to terminate the Lease.
These trial issues include, but are not limited to:

*9 (1) The parties’ intent during the negotiations;
and

(2) Whether Tenant's course of performance reflects
an intent to grant Landlord an ongoing right to ter-
minate the Lease.

Because the parties' intent has not been estab-
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lished, the Court need not address Landlord's argu-
ment regarding the appropriateness of reformation.

The parties' motions for suramary judgment on
Regency's reformation claim are DENIED,

Tenant also seeks summary judgment on Land-
lord's Second and Third affirmative defenses of mu-
tual mistake and fraud, based on an alleged lack of
evidence in support.

Landlord defends against Tenant's counterclaims
by saying that: (1) 2 mutual mistake exists to the ex-
tent that the Lease does not grant Landlord an ongoing
right to terminate; and (2) if no mistake exists, Tenant
defrauded Landlord because Tenant was aware of
Landlord's interpretation and Tenant affirmed that it
applied the same interpretation to the Lease.

A party may move for summary judgment by
demonstrating that the opposing party will not be able
to produce sufficient evidence at trial to withstand a
motion for judgment as a matter of law, Roth v. NCC
Recovery, Inc, 1:10 CV 02569 2012 WL 2995456

(N.D.Ohio July 23, 2012) (citing Street v. J.C. Brad-
ford & Co., 886 ¥.2d 1472, 1478 (6th Cir.1989).

Tenant's request for summary judgment on
Landlord's Second affirmative defense is DENIED,
Landlord produced evidence which may establish
mutual mistake. But, whether a mutual mistake ex-
isied depends in large part on the parties' intent. The
Court has already found that genuine issues of fact
remain pertaining to intent. So too, genuine issues of
fact remain on this affirmative defense.

Tenant's request for summary judgment on
Landlord's Third affirmative defense is GRANTED.
When fraud is alleged, summary judgment may be
granted unless there is sufficient probative evidence
produced which, if believed, would clearly and con-

vincingly establish fraud. [n re Auto Specialties Mfz.
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Ce., 153 BR. 503, 506 (W.DMich.1993): see also
Moore, Owen,_Thomas & Co. v. Coffey, 992 F2d
1439, 1446 (6th Cir.1993).

[T]o constitute actionable fraud it must appear:
(1) that defendant made a material representation;
(2) that it was false; (3) that when he made it he
knew that it was false, or made it recklessly, without
any knowledge of its truth and as a positive asser-
tion; (4) that he made it with the intention that it
should be acted upon by plaintiff, (5) that plaintiff
acted in reliance upon it; and (6) that he thereby
suffered injury.

In re Awto Specialfies Mfg. Co., 153 BR. at 506
(quoting fi-Way Motor Co. v. Interpgtional Hear-
vester Co., 398 Mich 330, 336, 247 N.W.2d 813
(1976)) (internal quotation marks omitted). Landlord
does not direct the Court to specific evidence of
Tenant's alleged fraud. A trial court is not required to
speculate on which portion of the record the
non-moving party relies. United States v. WRW Corp.,
986 F.2d 138, 143 (6th Cir.1993). The non-moving
party bears the burden of designating specific facts
showing there is a genuine issue for trial, Fed R.Civ.P.
S6(c), Celotex Corp., 477 138, at 324, and Landlord
has not done so. Landlord has failed to come forward
with sufficient evidence to establish fraud.

B. Counterclaim Omne: Breach of Con-
tract-Wrongful Termination

*10 Tenant moves for summary judgment on its
Counterclaim One.

In Counterclaim One, Tenant alleges that Land-
lord purported to terminate the Lease without having
the contractual right to do it. It says that the purported
termination was a separate, material breach, and that it
suffered damages, including costs and attorneys fees.

Tenant says that it is undisputed that Landlord
sent Tenant the Termination Notice, and that the Court
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ruled in its Order that Landlord had no legal right to do
50.

However, Tenant concedes that if the Court de-
nies summary judgment in its favor on Landlord's
reformation claim, summary judgment on Counter-
claim One is precluded. Accordingly, because the
Court found genuine issues of fact affecting Land-
lord's reformation claim, summary judgment is also
DENIED on Tenant's Counterclaim One.

Tenant also seeks summary judgment on Land-
lord's Seventh affirmative defense to Counterclaim
One, which says that Tenant failed to state a claim.

Landlord makes no arguments responding to
Tenant's argument against Landlord's Seventh af-
firmative defense.

Landlord abandoned its Seventh affirmative de-
fense to Counterclaim One, since it failed to oppose
Tenant's motion. See L. W. Matteson, Inc. v. Sevenson
Envtl,  Servs, dme, 831 FSupp2d 608
(W.D.N.Y.2011)} (contractor abandoned two affirma-
tive defenses by failing to challenge subcontractor's
summary judgment motion as it applied to those de-
fenses).

Summary judgment is GRANTED in favor of
Tenant on Landlord's Seventh affirmative defense to
Counterclaim One.

C. Counterclaim Two: Breach of Con-
tract—Exclusive Use Provision

Both parties move for summary judgment on
Tenant's Counterclaim Two.

In Counterclaim Two, Tenant alleges that Land-
lord materially breached the Exchisive Use Provision
by leasing to Hobby Lobby. Tenant seeks an injunc-
tion against Landlord to prohibit Landlord from leas-
ing to Hobby Lobby during the term of the Lease, and
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costs and attorneys' fees.

Tenant also seeks summary judgment on Land-
lord's Fifth, Sixth, and Seventh affirmative defenses
related to this counterclaim. :

Landlord argues that it did not breach the Exclu-
sive Use Provision because the lease it entered into
with Hobby Lobby was contingent upon the termina-
tion of this Lease, which never happened. It says
Hobby Lobby never had a “possessory interest,”
which is required for there to be 2 lease. Landlord also
says that the Court does not have standing to adjudi-
cate this claim because Landlord terminated the lease
with Hobby Lobby and the parties stipulated that
Landlord would not lease to Hobby Lobby.

Tenant argues that the mere fact of the lease with
Hobby Lobby establishes a breach of the Exclusive
Use Provision of this Lease.

The Court finds that the Exclusive Use provision
requires the granting of a possessory interest for it to
be violated. It states: “T.andlord will {not] use, lease ...
or s¢ll any space in ... the Shopping Center ... to any
“craft store.” Consistent with the surrounding terms,
“lease” is used as a verb, and it means “to grant the
possession and use of (land, buildings, rooms, mova-
ble property, etc.) to another in return for rent or other
consideration.” LEASE, Black's Law Dictionary (9th
ed.2009). To interpret it otherwise would alter the
plain language of the contract by changing “lease” into
“genter into a lease.” The Court must honor the parties'
bargain and respect the plain language of the Exclu-
sive Use Provision as written. See Nextsrep Systems,
Inc. V. QTG Management, Inc., No. 10-14473, 2011
WL 3918871 at *11 (E D Mich. Sept.7, 2011).

+11 In its March 6, 2012 Order, the Court recog-
nized that Landlord's lease with Hobby Lobby was
contingent upon the termination of this Lease. Indeed,
the Hobby Lobby lease states:
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45. Contingency This [I]ease is contingent upon (I)
the termination of the current leasehold of Michael's
Arts and Crafts (“Michael's”) [sic]; and (ii)
Michael's [sic] vacating the Shopping Center.... If
Landlord fails to provide Michael's {sic] Termina-~
tion Notice ... Jand] so long as Landlord is unable to
deliver the Michael's [sic] Termination Notice, ei-
ther Landlord or [Hobby Lobby] shall have the
right, in its sole discretion, to terminate this [Ijease
by providing Notice thereof to the other.

(Doc. 77 at Pg ID 2202},

The Hobby Lobby lease was contingent:
“[d]ependent on something else; conditional,” CON-
TINGENT, Black's Law Dictionary {9th ed.2009).
Thus, contrary to Tenant's argument, the Hobby
Lobby Iease was contingent on the termination of the
Lease and Michaels' departure, regardless of whether
Hobby Lobby and Landlord retained discretion to
terminate it based on Landlord's failure to resolve the
contingency.

Because the Lease was never terminated and
Michaels never vacated, Landlord never granted a
possessory interest to Hobby Lobby. Accordingly, it
never “leased” to Hobby Lobby in violation of the
Exclusive Use Provision; there is no breach of con-
tract.

Landlord is entitled to summary judgment on
Tenant's Counterclaim Two. The Court need not con-
sider Tenant's arguments against Landlord's affirma-
tive defenses to Counterclaim Two.

D. Counterclaim Three: Breach of Con-
tract—Confidentiality Provision

Both parties move for summary judgment on
Tenant's Counterclaim Three.

In Counterclaim Three, Tenant alleges that
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Landlord materially breached the Lease because it
divulged the monetary and operating terms of the
Lease in violation of the Confidentiality Provision.
Tenant seeks an injunction against Landlord to pro-
hibit Landlord from divulging the Lease’ monetary
and operating terms, and costs and attorneys' fees.

Tenant bases its counterclaim on: (1) Landlord's
use of sensitive financial information related to Tenant
as an exhibit in a previous motion for summary
judgment-which the Court sealed pursuant to Tenant's
emergency motion; and (2) Landlord's March 8, 2012
email to Hobby Lobby, which included the language
of the Exclusive Use Provision and a description of it.
There is no factual dispute on this.

Tenant seeks summary judgment on liability only.
Tenant claims it suffered damages in the form of at-
torneys' fees and litigation costs because it was forced
to litigate Landlord's breach of the Confidentiality
Provision.

Landlord says that it did not breach the Confi-
dentiality Provision because its communication with
Hobby Lobby did not include the “monetary” or “op-
erating” terms of the Lease, and Tenant cannot estab-
Hsh Landlord's future intention to reveal confidential
information because Landlord cooperated in protect-
ing confidentiality in this case. In addition, Landlord
argues that Tenant suffered no damages and thus
cannot satisfy the elements of a breach of contract
claim; Landlord says litigation costs to enforce the
Confidentiality Provision—alone—cannot meet the
element of damages for a valid breach of contract
claim. Landlord also argies there is no confroversy
surrounding this claim because the parties already
entered into a protective order to prevent disclosure of
confidential information,

*12 In Michigan, the elements of 2 breach of
contract claim are the existence of a contract, a breach
of that contract, and damages resulting from that
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breach. Pawlak v. Redox Corp., 182 Mich.App. 758,
756, 453 N.W.2d 304 (1990).

Because the parties do not dispute the existence of
a contract, the Court focuses its analysis on the alleged
breach and damages.

The Court first addresses whether Landiord
breached the Confidentiality Provision. It states:

17.15 Confidentiality of Lease Terms. Landlord
will treat the monetary and operating terms and
conditions of this Lease as confidential and will not
divulge same to any person other than any existing
or prospective morigagee of the Shopping Center or
any prospective purchaser of Landlord's interest in
this Lease. Landlord shall not furnish copies of all
or any pait of this Lease to a person other thanto a
party as described in the preceding sentence.

(Doc. 1, Exhibit 1 at PgID 37).

Landlord concedes that it filed an affidavit ref-
erencing Tenant's confidential financial information.
In addition, Tenant requested—and the Court grant-
ed—an “emergency motion for protective order and 1o
place affidavit under seal” Tenant argued that the
affidavit disclosed the “monetary” terms of the Lease
under the Confidentiality Provision and did not in-
clude a judicial proceeding exception,

Landiord did not treat Tenant's financial infor-
mation as confidential. Indeed, it did precisely what
the Confidentiality Provision prohibits; it described
and shared the Exclusive Use Provision with Hobby
Lobby. Tenant satisfics the element of breach.

The Court now addresses whether Tenant satis-
fies the element of damages.

In Michigan, damages are an element of a breach
of contract claim, and if there are no damages, then

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Slip Copy, 2013 WL 3936399 (E.D.Mich.)
(Cite as: 2013 WL 3936399 (E.D.Mich.))

there can be no breach of contract action; summary
judgment would be appropriate. Consol. Rail Corp. v,
Grand Trunk W.R._Co., 853 F.Supp.2d 666, 670
(E.D.Mich.2012) (citing New Freedom Morig, Corp.
v. Globe Morig. Corp., 281 Mich App. 63, 69-70, 761
N.W.2d 832 {2008)).

Landlord is correct that demages are usually a
necessary element of a breach of contract claim.
However, its argument that Tenant suffered no dam-
ages—because attorney fees incurred in pursuing
litigation for the breach do not satisfy the damages
element of a breach of contract claim~~lacks support
and the Court finds it unpersuasive. Indeed, Landlord
acknowledges that “no case was located addressing
this specific principle under Michigan law,” but
quotes to a Sixth Circuit case as persuasive support.
See Saltire Industrial v, Waller. 491 F.3d 522 (6th
Cir.2007). However, Saltire involved an analysis of a
fraud claim under Tennessee law, id at 530, and the
Coutt does not find it helpful.

InMichigan, damages in the form of attorney fees
may support a breach of contract claim if the contract
allows for attorneys fees as a remedy for the breach.
See Lieghio v. Loveland Investments, 285393, 2009
WIL__3491620 ich.Ct, Oct. 29,  2009).
Lieghio, the trial court acknowledged that plaintiffs in
a breach of contract case failed to prove monetary
damages separate from atiorney fees. Jd. at *3. But,
the trial court rejected the defendant's argument that
no breach of contract could be established without
proof of any damage or loss caused by the alleged
contractual violation, because the contract specifically
allowed for injunctive relief and attorney fees as a
remedy for the breach. Id. The trial court sustained the
claim and awarded the plaintiff attorney fees and
costs. Jd The defendant appealed, arguing that the
plaintiff's claim failed because it did not present evi-
dence on the element of damages. /4. But, the Mich-
igan Court of Appeals affirmed the trial court's deci-
sion, holding that because the parties “specifically
agreed in the covepant not to compete ... that the
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breaching party would be responsible for attorney
fees, the trial court properly considered those attorney
fees as damages for [defendant's] breach.” Jd at *3-—4
{citing Certral Tramsport, [nc. v. Fruehauf Corp., 139
Mich. App. 536, 548, 362 N.W.2d 823 (1984) (“At-
torney fees awarded under contractual provisions are
considered damages, not costs.”).

*13 The Lease specifically allows for attorney
fees in case of breach:

14.5 Lifigation, Court Costs and Attorneys’ Fees.
In the event that at any time ecither Landlord or
Tenant institutes any action or proceeding against
the other relating to the provisions of this Lease or
any defaylt hereunder, the prevailing party in such
action or proceeding will be entitled to recover from
the other party reasonable and necessary costs and
attorneys' fees.

(Doc. 1, Exhibit 1 at Pg ID 33). Because Tenant
was entitled to attorney fees if Landlord breached, and
Tenant incurred them in the ensuing litigation, Tenant
satisfies the element of damages for a breach of con-
tract claim,

Landlord's argument that there is no controversy
on this counterclaim—based on the parties' protective
order—is upavailing. First, in its answer to Tenant's
counterclaim, Landlord denied as untrue, that it is
prohibited from divulging the Lease's terms under the
Confidentiality Provision. Second, it misconstrues
Tenant's claim by focusing on the likelihood of fisture
breaches where, instead, Tenant sues for an actual,
past breach and resulting damages. Landlord's argu-
ment may relate to the appropriateness of injunction
relief,

There is no genuine issue of fact. Tenant is enti-
tied to summary judgment on Counterclaim Three on
the issue of liability; trial will proceed on the issue of
damages. The Court need not address' Tenant's sub-
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sequent challenge to Landlord's Sixth and Seventh
affirmative defenses to Counterclaim Three.

VL. CONCLUSION

For the foregoing reasons, the Court GRANTS
IN PART and DENIES IN PART Regency's Com-
bined Motion for Reconsideration and Summary
Judgment, (Doc. 63), and GRANTS IN PART and
DENIES IN PART Michaels' Motion for Summary

Judgment, (Doc. 65):
» Regency's motion for reconsideration is DENIED;

= The parties' request for summary judgment on
Regency's reformation claim is DENIED:

* Michaels’ request for summary judgment on Re-
gency's Second affirmative defense (mutual mis-
take) is DENIED;

* Michaels' request for summary judgment on Re-
gency's Third affirmative defense (fraud) is
GRANTED;

* Michaels' request for summary judgment on its
Counterclaim One (Breach of Contract-Wrongful
Termination) is DENIED;

* Michaels' request for summary judgment on Re-
gency's Seventh affirmative defense to Counter-
claim One (failure to state a claim) is GRANTED;

* Summary judgment on Michaels' Counterclaim
Two (Breach of ContractExclusive Use Provision)
is GRANTED in favor of Regency; and

¢ Summary judgment on Michaels' Counterclaim
Three (Breach of ContractConfidentiality Provi-
sion) is GRANTED in favor of Michaels' on lia-
bility; trial will proceed on damages.
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IT IS ORDERED.

E.DMich.,2013.
Regency Realty Group, Inc. v. Michaels Stores, Inc,
Slip Copy, 2013 WL 3936399 (E.D.Mich.)
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