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A. INTRODUCTION

This case concerns the Department of Labor and Industries’
decision to terminate providers of medical care for injured workers
without securing an order per RCW 51.52.075." Absent such an order, the
Department is stayed from discontinuing provider services to injured
workers, both because the statute mandates such a hearing and beéause the
Department’s order is not final pending review by the independent Board
of Industrial Insurance Appeals [BIIA]. The Department argued that the
new Provider Network established by RCW 51.36.010? rendered the old
system and RCW 51.52.075 moot.*> Further, the f)epartment argued that
since the providers were not part of the new Network there was no

“termination”*

although it sent an “Urgent” notice to covered patients that
“This provider cannot continue to treat your workers’ compensation

. . LY 5

injury”.

B. ASSIGNMENTS OF ERROR ..

1. Did the Trial Court err in concluding that RCW 51.52.073 does not
apply to denial of eligibility to participate in the Medical Provider

Ne%:twork?
|
TA-1
2A-2 |
3CP 155 [fiy. 5]

4RP31:13 &t seq.

3 A-3;CP 2:6-27 [Emphasis in original letter]; RP 16:17-25; RP 22:20 et seq.
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o

Did the Trial Court err in concluding that the Plaintiffs do not have
a constitutional interest or a vested right in treating injured
workers?

C. ISSUES PRESENTED
1. Is the Department required to follow RCW 51.52.075 before it

discontinues provider services to injured workers?
(Assignment of Error #1)

[\

Is the Department stayed from discontinuing provider services
pending final order by the Board of Industrial Insurance Appeals?
(Assignment of Error #2)

(8]

If so, did the Department violate Article 1, section 3 of the
Washington State Constitution by depriving providers of liberty
ancl property interests without due process?

(Assignment of Error #2)

D. STATEMENT OF THE CASE
1. Legislative History

The Department’s Medical Provider Network was createa urder
the 2011 amendments to RCW 51.36.010.° RCW 51.36.010 did no. repeal
or amend RCW 51.52.075. RCW 51.52.075 states:

Appeal from order terminating provider’s authority to
provide services; Department petition for order
immediately suspending provider’s eligibility to
participate.

When a provider files with the board an appeal from ar: -
order terminating the provider's authority to provide
services related to the treatment of industrially injured
workers, the department may petition the board for an orde:
immediately suspending the provider's eligibility to
participate as a provider of services to industrially injured

¢ A-2;CP 146
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.

workers under this title pending the final disposition of the
appeal by the board. The board shall grant the petition if it
determines that there is good cause to believe that workers
covered under this title may suffer serious physical or
mental harm if the petition is not granted. The board shall
expedite the hearing of the department's petition under this
section.’

The Washington Final Bill Report,® 2004 Reg. Sess. S.B. 6428, for what
became RCW 51.52.075, states:

If the Department of Labor and Industries (L. & I) suspends

a provider’s eligibility to provide services to industrially

injured workers and the provider appeals the suspension

order to the Board of Industrial Insurance Appeals (BIIA).

L & I’s suspension order is stayed pending the outcome of

the appeal. As a result of the stay, the provider can

continue to provide workers’ compensation health services.
Based upon this Final Bill Report, Substitute Senate Bill 6428 was
enacted, passed unanimously by the House with the unanimous
concurrence of the Senate. It became law: RCW 51.52.075, 2004 Wash.
Laws ¢ 259 § 1, eff. June 10, 2004.°

The Department’s Network rules are found at WAC 296-20-01010

to 01100. The Department’s commentary on those rules includes ihe

following:

7A-1 :
8 A-4; CP 1j10-114
° A-5;CP 1110-116
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The appeal rights that apply to any Department actiion
remain in effect and contain the process for further appeal.
These rules do not limit this process.'?

The Department has consistently indicated and been advised
that other statutory provisions, namely appeal rights
contained in RCW 51.52 remain unaffected.  The
Department agrees to clarify explicitly that health care
provider network decisions, such as denial or removal, ar-
appealable under RCW 51.52.!!

Rule Change: The Department made one clarifying change
to indicate that the health care provider network decisions
are subject to appeal under RCW 51.52.12

WAC 296-20-01100(2) states:
It is not the intent of the department to remove or otherwise
take action when providers are practicing within
department policies and guidelines, or within best practices
established or developed by the department, or established
in collaboration with its industrial insurance medical and
chiropractic advisory committees.

Prior to establishment of the Network in 2013, the Department followed
RCW 51.52.075.13
2. Factual Background

a. The Appellant Physicians

i. Dr. Albert*

'® A-6 [Concise Explanatory Statement for WAC 296-20-01010 to 01100; Overall Rule
Comments]; CP 110-112; 122; RP 15:9-25

M A-6; CP {l 10- 112; 136 [WAC 296-20-01090]

2 A-6; CP I36. That would include RCW 51.52.075.

> A-1; CP 23-24; 35-40 [Dr. Lance Christiansen]; RP 13:18 et seq.

" See CP 102-105
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Dr. Leonard Albert, M.D., Ph.D. is board certified in
anesthesiology, internal medicine and as a medical examiner. He operates
an internal medicine and pain management practice in Shelton,
Washington, and has been an approved provider for injured workers since
1981.1

On December 20, 2012, Dr. Albert’s application to participate in
the Department of Labor and Industries’ [DLI] Medical Provider Network
was denied [i.e. “Denial Letter”]'®

On January 30, 2013, Dr. Albert appealed to the Board of
Industrial Insurance Appeals [BIIA].!

On February 6, 20’1 3 the Department reassumed jurisdiction to
reconsider its decision.®

On February 11, 2013, BIIA returned the case to the Department
for further action.!

On February 26, 2013, the Department affirmed its decision to

deny Dr. Albert’s application.’ The Department’s final order became

effective on March 16, 1013. Dr. Albert appealed.?!

5 CP 5;33-34; 90
16 A-7; CP 6; 15; 21
'7A-8; CP 6; 91

8 CP 6; 91

9 CP 6; 91

2 A-7:CP 6; 91
2CP6;91
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The Department sent a notice entitled “Urgent Action Required” to
clients who are injured workers that Dr. Albert will no longer be eligible
for coverage.?’ Further, the Department sent notice of the application
denial to the National Practitioner Data Base stating that the physician
“does not meet Dept. credentialing requirements”; noting the length of
action is “indefinite”; and that the physician will not automaticaiiy n=
reinstated.>* The Denial Letter states:

Are you eligible to reapply to join the provider network?

Your eligibility to reapply depends on the reason for your denial

and is found in WAC 296-20-01070. You are eligible to reapply

to the network after five (5) years, unless you were denied from
network participation due to:
- Finding of risk of harm?*

- Excluded, expelled or suspended, other than for
convenience, from any federally or state funded
programs

- Convicted of a felony or pled guilty to a felony for a
crime and felony has not been expunged from thic
provider’s record

- Sexual misconduct as defined in profession specific rules
of any state or jurisdiction®

None of these apply to Drs. Albert or Summe because the Department did

not follow RCW 51.52.075 and make any such finding. On March 19,

22 A-3; CP 6-7; CP 26-27
3 A-9; CP 7;22;30-31
2 See RCW 51.52.075

Z A-7;, CP 28-29
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2013, Dr. Albert appealed to BIIA.2® That appeal is pending but does not
encompass the issues presented here.
ii. Dr. Summe?’

Dr. Jeff Summe, D.O. is board certified in Family Practice and
Suboxone Certified in treating addiction. He operates a Family Practice in
Edmonds, Washington, and has been an approved provider for injur:d
workers since 1990. The Department of Labor & Industries accorded Dr.
Summe the coveted “Active” status of an Independent Medical Examiner
(IME) in the Workers’ Compensation system as recently as October 29,
201228

On January 29, 2013, Dr. Summe’s application to participate in the
Department of Labor and Industries’ [DLI] Medical Provider Network
was denied.?

On February 22, 2013, Dr. Summe sought reconsideratio:1 of the

decision.*?

On April 12, 2013, the Department reaffirmed its decision.’!
On April 16, the Department sent a notice entitled “Urgent Action

Required” to clients who are injured workers that Dr. Summe will no

%Cp7

27 See CP 106-109
B CP 5; 15,90

2 A-7;CP 7,91
30CP 7,91

31 A-7; CP 7,91
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longer be eligible for coverage.®? Further, as with Dr. Albert, the
Department sent notice of the application denial to the National
Practitioner Data Base.®> On April 29, 2013, Dr. Summe appealed to
BIIA.** That appeal is pending but does not encompass the issues
presented here.

b. Constitutional Concerns

Drs. Albert and Summe applied to the Department to join the
Network.*>> They meet the “Minimum health care provider network
standards” set forth in WAC 296-20-01030. They are “practicing within
department policies and guidelines, or within best practices established or
developed by the department.”

A physician applying with the Department to join the Network has
no hearing or opportunity to be heard.’” The Department’s Denial Letter
form states:

This decision will become final 60 days after you receive this

notice unless a written request for reconsideration is filed

with the Department of Labor and Industries or an appeal is
filed with the Board of Industrial Insurance Appeals.*®

32 A-3; CP 6-7; 26-27, 91

3 A-9; CP 7; 91

¥ CP7;91 [

3> CP 102-109 [Declarations of Dr. Albert and Dr. Summe]
36 See WAC :296-20-01 100(2)

37 See, CP 28-29; 56-61.

3 A-7; CP 28-29
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Nevertheless, 30 days after that notice, the Department seni Jztters
directly to Drs. Albert’s and Summe’s patients. The form letter is entitled
“Urgent Action Required” and states that “This provider cannot continue
to treat your workers’ compensation injury.””

Furthermore, the Denial Letter states that “upon the effective date,
the department is required to report this application denial to the Nztional
Practitioner Data Bank.” The Department that Drs. Albert and Summe
“Failed to meet department credentialing requirements as specified in
Washington Administrative Code.”*® Although both doctors appealed te
the Board of Industrial Insurance Appeals, the Department suspeisded their
eligibility to participate as providers of services to industrially injured
workers pending the final disposition of the appeal.*!

Dr. Albert immediately raised due process concerns.*? His
counsel, Shawn Newman, subsequently raised specific concerns that the

Department violated due process by failing to secure an order per RCW

51.52.075 prior to terminating Dr. Albert as a qualified provider.* On

39 A-3; CP 26-27 [Emphasis in original letter]; RP 16:17-25; RP 22:20 et sca.

# A-9; CP 21-25; 30-31

4 Cp8

42 A-8; CP 32 [“] protest your denial of my joining the medical network for injured
workers in Washington State. This is based on a Washington state Supreme Court
decision in the Nguyen versus Washington State Medical Quality Assurance
Commission.” Referring to Nguyen v. State, Dept. of Health, 144 Wn.2d 516, 322,29
P.3d 689 (2001).

$CP7;23
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July 17, 2013, Assistant Attorney General Michael Throgmorton informed
Mr. Newman, that any challenge on the grounds of procedural due process
would have to be considered by the Superior Court and would not be
adjudicated by the Board of Industrial Insurance Appeals.**

Industrial Appeals Judge Janice A. Grant confirmed to Doctor
Summe’s counsel, Randolph Gordon, in a telephonic hearing cn June 20,
2013, that any challenge on the grounds of procedural due process would
have to be considered by the Superior Court and would not be adjudicated
by the Board of Industrial Insurance Appeals.*®

On July 31, 2013, Industrial Appeals Judge Wm. Andrew Myers
confirmed that the scope of the appeal before the Board of Industrial
Insurance Appeals did not, without a motion to expand the issues, include
the applicability of RCW 51.52.075.4¢ Judge Myers confirmed that the
Board would not have jurisdiction over tort claims concerning the
availability of monetary damages for violation of RCW 51.52.075.7

According to public records provided by the Department aud the
Board of Industrial Insurance Appeals, approximately 100 physicians have

been discontinued from serving injured workers without the Department

“CP7:23
S CP7

% A-1;CP 8
Y A-1;CP 8
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petitioning the Board of Industrial Insurance Appeals for an order
immediately suspending a provider’s eligibility to participate per RCW
51.52.075.%

A large segment of the patients of both Drs. Albert and Summe are
injured workers referred by other professionals.*® These types of patients
are harder to treat, because their conditions have proven resistani t¢ the
treatments attempted before referral.’® For both Drs. Albert and Summe,
terminating their ability to provide treatment for such patients deprives
these injured workers of essential care.>’ The Department’s “Urgent
Action” letter,’? sent directly to covered patients, states that Drs. Albert
and Summe ““cannot treat your workers’ compensation injury.”> This has
resulted in on-going substantial economic loss and significant
noneconomic damage to their professional reputations in their respective
communities and with respect to their patients.>*

3. Procedural Background
On August 7, 2013, Dr. Albert and Dr. Jeff Summe filed a

t.3

complaint for declaratory relief against the Department.” The complaint

¥ A1, CP24;42-82
¥ CP 6; 90
0CP6;90
SICP6;90

52 A-3

5 1d. .

3 CP5-6;8

3 CP3-12
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alleged that the Department violated their constitutional rights by not
filing petitions pursuant to RCW 51.52.075 before terminating their
authority to treat injured workers.

On October 15, 2013, the trial court considered the Plaintiffs’
Motion for Declaratory Relief as a dispositive motion under local rules.
The trial court denied the motion concluding that RCW 51.52.075 dves
not apply to denial of eligibility to participate in the Medical Provider
Network.?’

E. STANDARD OF REVIEW

Ordinary rules of appellate procedure apply to an appeal from a
declaratory judgment.® In a declaratory judgment action, “[a]ll orders,
judgments and decrees ... may be reviewed as other orders, judgments and
decrees.”™ According to Tegland,®

A declaratory judgment is subject to appellate review like

any other final judgment.’! No special procedures or
standards of review apply.®® Thus, findings of fact

56 LCR 5(d)(1)(D); RP 7-9

37 A-10 [Findings of Fact, Conclusions of Law, and Order Denying Plaintiff’s Motion for
Declaratory Relief]; CP 216-218.

38 Simpson Tacoma Kraft Co. v. Department of Ecology, 119 Wn.2d 640, 646, 835 P.2d
1030 (1992).

9 1d. (quoting RCW 7.24.070 and Nollette v. Christianson, 115 Wn.2d 594, 599, 800
P.2d 359 (1990)).

015 L. Orland & K. Tegland, Wash. Prac., Civil Procedure, sec. 42.27 (2d ed.}(2013).
¢ RCWA 7.24.070

82 City ofSptokane v. Spokane Civil Service Com'n, 98 Wn.App. 574, 989 P.2d 1.:45 (Div.
3 1999) (“Ordinary rules of appellate procedure apply to an appeal from a deciaratory
Judgment™)
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|
supported by substantial evidence will not be disturbed on
appeal, and conclusions of law are reviewed de novo.%

If the trial court has determined the case solely on the basis
of affidavits (or declarations®), as is often done in
declaratory judgment actions, all appellate review will be
on a de novo basis. That is, both the facts and law will be
reconsidered by the appellate court. Such a case is not
reviewed as a summary judgment (i.e., viewing the facts in
the light most favorable to the nonmoving party)®® unless,
of course, the case was actually resolved by the trial court
on a formal motion for summary judgment.®

Here, the trial court considered the Appellants’ Motion for Declaratory
Relief as a dispositive motion under local rules. ¢/
F. ARGUMENTS

1. The Department is required to follow RCW 51.52.07%
before it terminates provider services to injured
workers and is stayed from discontinuing provider
services pending final order by the Board of Industri:l
Insurance Appeals.

RCW 51.52.075% provides that:

When a provider files with the board an appeal from an
order terminating the provider's authority to provide
services related to the treatment of industrially injured

8 See Nollette v. Christianson, 115 Wn.2d 594, 800 P.2d 359 (1990).

- In a declaratory judgment action, all orders, judgments, and decrees may be reviewed as
other orders, judgments and decrees, and thus, the Court of Appeals will determire it the
trial court's findings of fact were supported by substantial evidence in the record: if so.
the Court next decides whether those findings of fact support the trial couri's conclusions
of law. Schneider v. Snyder’s Foods, Inc., 116 Wn.App. 706, 66 P.3d 640 (Div. 3 2003).
% In most instances, an unsworn declaration may be substituted for an affidavit. 3R 13.
% Brouillet v. Cowles Pub. Co., 114 Wn.2d 788, 791 P.2d 526 (1990).

%1Ifa decla!ratoryjudgment proceeding is resolved on a formal motion for sunmmary
Jjudgment, a[ppellate review is de novo, just as it is in any appeal from summary judgment.
McNabb v. Department of Corrections, 163 Wn.2d 393, 180 P.3d 1257 (2008).

§7 LCR 5(d)(1)(D)

68 A-1
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workers, the department may petition the board for an order
immediately suspending the provider's eligibility to
participate as a provider of services to industrially injured
workers under this title pending the final disposition of the
appeal by the board. The board shall grant the petition if it
determines that there is good cause to believe that workers
covered under this title may suffer serious physical or
mental harm if the petition is not granted. The board shall
expedite the hearing of the department's petition under this
section.

The clear language of RCW 51.52.075 mandates that the Department
petition the board.

If language of a statute is clear, its plain meaning must
be given effect without resort to rules of statutory
construction. Murphy v. Department of Licensing, 28
Wn.App. 620, 625 P.2d 732 (1981).... When the language
of a statute is clear, the courts must apply iis
obvious meaning. Griffin v. Department of Social & Healih
Servs., 91 Wn.2d 616, 624, 590 P.2d 816 (1979).... The
words of a statute must, absent some ambiguity or
a statutory definition, be accorded their usual and
ordinary meaning. Pope & Talbot, Inc. v. Department of
Rev., 90 Wn.2d 191, 194, 580 P.2d 262 (1978).

State v. Theilken, 102 Wn.2d 271, 275-76 684 P.2d 709 (1984).
Yet, the Department argued at trial that:

The old system itself was phased out, so it follows that the
providers” authority to treat under it was as well. But there
is no relief available by invoking RCW 51.52.075, because
it is now moot. The Department need not petition the
Board of an order suspending a provider’s ability to treat
under a system that no longer exists.®

8 CP 155 (fn. 5) [Emphasis added)
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The court should interpret laws in a way that would not nullify any
portion of the statute.”” The legislature does not engage in unnecessary or
meaningless acts, and we presume some significant purpose or
objective in every legislative enactment.”! As this Court stated in Rozner
v. City of Bellevue, “The fundamental objective of statutory construction is
to ascertain and carry out the intent of the Legislature.””?

The Legislature plainly intended to condition the Department’s
ability to terminate a provider’s authority upon a petition to the BIIA and a
finding “that there is good cause to believe that workers covered under this
title may suffer serious physical or mental harm if the petition is not
granted.” RCW 51.52.075. In fact, the Denial Letter states:

You are eligible reapply to the network after five (5) years,

unless you were denied from network participation due to:
¢ Finding of risk of harm. ....7

This protocol serves the purpose of protecting constitutional interests in
due process, liberty and property, as addressed infra at Section F.2., page

17.

" See Public Hosp. Dist. 2 v. Taxpayers of Pub. Hosp. Dist. 2, 44 Wn.2d 623, 269 P.2d
594 (1954); Group Health Coop. v. King Countv Medical Soc'y, 39 Wn.2d 586, 237 P.2d
737 (1951).

" Knowles v. Holly, 82 Wn.2d 694, 513 P.2d 18 (1973); Roza [rrigation Dist. v. State, 80
Wn.2d 633, 497 P.2d 166 (1972); Kelleher v. Ephrata School Dist. 165, 56 Wn.2d 866,
355 P.2d 989 (1960).

2 Rozner v. t’iry of Bellevue, 116 Wn.2d 342, 347, 804 P.2d 24 (1991) [citing Bellevue
Fire Fighler.:y Local 1604 v. Bellevue, 100 Wn.2d 748, 751, 675 P.2d 592 (1984), cert.
denied, 471 U.S. 1015 (1985)]

B A-7 [Emp]{lasis added]

i
b
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Although RCW 51.52.075 provides that the Board “shall grant the
petition if it determines that there is good cause to believe that workers
covered under this title may suffer serious physical or mental harm if the
petition is not granted” and permits the Board to expedite the hearing on
such petitions, no good cause has been attempted to be shown, has been
shown, or ¢an be shown regarding Drs. Albert and Summe.

The Department issued orders “terminating the provider’s
authority to provide services related to the treatment of industrially injured
workers.””* No petition to the BIIA was filed by the Department seeking
immediate suspension.

Notwithstanding the fact that Drs. Albert and Summe had appealed
to the Board, Dr. Albert on March 19, 2013, Dr. Summe on April 29,
2013, the Department unilaterally suspended both providers’ eligibilitv to
participate as providers of services to industrially injured workers diing
the pendency of the appeal (i) without any petition to the Board foi an
order of immediate suspension and (ii) without any showing of “good
cause to believe that workers covered under this title may suffer serious

physical or mental harm if the petition is not granted.”

4 CP 28-29; 139
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This is contrary to the Department’s own rules and commentary.”
WAC 296-20-01100(2) states:

[t is not the intent of the department to remove or otherwise

take action when providers are practicing within

department policies and guidelines, or within best practices

established or developed by the department, or established

in collaboration with its industrial insurance medical and

chiropractic advisory committees.
Drs. Albert and Summe practice within those polices and guidelines.
They do not pose and were not found to pose any “risk of serious physical
or mental harm” to their patients or injured workers in the State of
Washington.”® To the contrary, failure to allow the participation of these
doctors in the provision of care to injured workers deprives such workers
of competent and helpful treatment and inures to the detriment of such
workers by reducing their freedom of choice between and among
respected, experienced, qualified, and competent practitioners.
2. The Department violated Article 1, section 3 of the

Washington State Constitution by depriving providers

of liberty and property interests without due process.

The Washington State Constitution, Article 1, Section 3, “Personal

Rights” prevides: “No person shall be deprived of life, liberty, or property,

without due process of law.” Physicians have liberty and property

- ]
7 See, supra Legislative History.
S RCW 51 .52}.075 [A-1]; CP 102-105 [Dr. Albert’s Declaration]; CP 106-109 [Dr
Summe’s Declaration]
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interests in their profession.”’ The “right” is due process, a doctor’s
interest is his property, his liberty, or both.”® As this Court noted in
Nguyen v. State, Department of Health,

Dr. Nguyen's professional license represents a property
interest to which due process protections apply. Johnson v.
Bd. of Governors, 913 P.2d 1339 (Okla.1996) (holding a
professional license is a constitutionally protected interest
in property); see also Wash. State Med. Disciplinary Bd. v.
Johnston, 99 Wash.2d 466, 474, 663 P.2d 457 (1983)
(“Procedural due process imposes constraints on
governmental decisions which deprive individuals of
‘liberty” or “property’ interests within the meaning of the
due process clauses of the fifth and fourteenth amendments
to the United States Constitution.”).”

Dr. Albert cited Nguyen in his initial response to the Department’s Denial

Letter.?? In that case, this Court stated:

Our Constitution mandates that level of legal process due 1o
reflect “respect enforced by law for that feeling of just
treatment which has been evolved through centuries of
Anglo-American constitutional history and civilization.”
Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S.
123,162, 71 S.Ct. 624, 95 L.Ed. 817 (1951) (Frankfurter,
J., concurring). “[I]n the development of our liberty
insistence upon procedural regularity has been a large
factor. Respect for law will not be advanced by resort, in its
enforcement, to means which shock the common man's
sense of decency and fair play.” Burdeau v. McDowell, 256
U.S. 465, 477,41 S.Ct. 574, 65 L.Ed. 1048 (1921)
(Brandeis, J., dissenting).

L
7 Nguyen v. State, Dept. of Health, 144 Wn.2d 516, 522-523, 29 P.3d 689 (20C1).
B 1d.
7 1d., at fn 4.
80A-7:CP 32
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Representing a profound attitude of fairness
between man and man, and more
particularly between the individual and
government, “due process” is compounded
of history, reason, the past course of
decisions, and stout confidence in the
strength of the democratic faith which we
profess.... It is a delicate process of
adjustment inescapably involving the
exercise of judgment by those whom the
Constitution entrusted with the unfolding of
the process.

Joint Anti-Fascist Refugee Comm., 341 U.S. at 162-63, 71
S.Ct. 624 (Frankfurter, J., concurring).

The minimum evidentiary standard due a medical doctor in
a professional disciplinary proceeding is most importantly
based upon the nature of the interest at stake-the interesi
which is subject to erroneous deprivation if a mistake is
made. The more important the interest, the less tolerant we
are as a civilized society that it be erroneously deprived.

As Justice Madsen opined in Matter of Cashaw,?!

[S]tate statutes or regulations can create due process liberty
interests where none would have otherwise existed. See
Hewitt, 459 U.S. at 469, 103 S.Ct. at 870; Toussaint, 801
F.2d at 1089; Powell, 117 Wash.2d at 20203, 814 P.2d
635. By enacting a law that places substantive limits on
official decisionmaking, the State can create an expectation
that the law will be followed, and this expectation can rise
to the level of a protected liberty interest. See Toussain,
801 F.2d at 1094.

In that regard, RCW 51.52.075, the legislative history and implem:enting

Network rules all “create an expectation that the law will be followed.”

8 Matter of Cashaw, 123 Wn.2d 138, 144, 866 P.2d 8, 11 (1994)
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RC‘W 51.52.075 imposes minimum due process requirements
limiting the Department’s power to summarily terminate the provider’s
authority to provide services related to the treatment of industrially injured
workers by conditioning it upon the granting of a petition to the Board of
Industrial Insurance Appeals [BIIA]. Compliance with RCW 51.52.075
by the State is required to protect liberty and property interests of
providers from deprivation without due process of law as mandated by
Article 1, Section 3 of the Washington State Constitution. Unilateral
actions by the Department, including notice to the National Practitioner
Data Bank®? and sending patients “Urgent Action Required” letters
directing them to find a new provider before the provider’s appeul eriod
ran and before there is a final independent determination by the BIIA, fails
to comport with traditional standards of due process and fair play and is
violative of rights under Article 1, Section 3 of the Washington State
Constitution.

Moreover, the Department’s internal “process” fails to mect
minimum constitutional requisites. In Nguyen v. State, Departme:i of
Health, this Court stated:

A process satisfles minimum constitutional requisites

inherently due when it provides adequate safeguards to the

citizen confronted by an action instigated against him by
the state. Primary among these safeguards is the standard of

82 See RP 23:7-12
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proof. “The function of a standard of proof ... is to ‘instruct
the 'factfinder concerning the degree of confidence our
society thinks he should have in the correctness of factual
conclusions for a particular type of adjudication.”
Addington v. Texas, 441 U.S. 418, 423, 99 S.Ct. 1804, 60
L.Ed.2d 323 (1979) (quoting /n re Winship, 397 U.S. 358,
370,90 S.Ct. 1068, 25 L.Ed.2d 368 (1970) (Harlan, J.,
concurring)).%3

Under RCW 51.52.075 the Department has the burden to prove 1 «
neutral body [BIIA] that a doctor is such a risk that “workers covered
under this title may suffer serious physical or mental harm if the petition is
not granted.” Under the new Network, however, the Department has
flipped thar burden and put it on the provider to prove the Department is
wrong. This amounts to a rigged guessing game and is fundamentaily
unfair and unjust.

In Amunrud v. Board of Appeals,®* the Court stated:

When a state seeks to deprive a person of a protected
interest, procedural due process requires that an individua:
receive notice of the deprivation and an opportunity to be
heard to guard against erroneous deprivation. Mathews v.
Eldridge, 424 U.S. 319, 348, 96 S.Ct. 893,47 L.Ed.2d 18
(1976). The opportunity to be heard must be “at a
meaningful time and in a meaningful manner,” appropriate
to the case. Id. at 333, 96 S.Ct. 893 (quoting Armstrong v.
Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 14 L.Ed.2d 62
(1965)).

83 144 Wn.2d 516, 524, 29 P.3d 689 (2001)
8 158 Wn.2d 208, 216, 143 P.3d 571 (2006)
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Here, the Denial Letter® is the result of an internal closed-door
Departmerft review. Unlike the procedure called for by RCW 51.52.075
before the independent BIIA,* the Department’s internal closed-door
process does not afford the provider prior notice, a hearing,®” a right 1o
cross-examination, or any meaningful opportunity to be heard.®® The
Denial Letter itself does not contain any facts or allegations specific to the
doctors and does not state the basis or reasons for the purported denial,
and does not identify the person or persons who reviewed their
applications. [t appears to be a form letter which wrongly assumes they
are not established providers of medical services to injured workers under
the Department’s polices and guidelines, but rather are new applicants.
The Denial Letter contains no reference to any of the “Minimum heaith
care provider network standards™ listed in WAC 296-20-01030. The
Department has not stated that Drs. Albert or Summe fail to mect any of

the minimum standards or found them to present any “risk of harm™.”

% A-7. CP 28-29

8 RP 55:1-8

87 RP 39:18 et seq.

8 See CP 59 [at para 31]; The Department argued that “the plaintiffs were given a pre-
deprivation hearing” but refers to the internal closed-door review by the credentialing
committee. RP 28: 10-24.

8 WAC 296-20-01100(2)

9 A-7
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To obtain reconsideration of the Department’s decision, the Denial

Letter®' puts the burden on the provider who is required to:

a. Specify the department decision(s) that is being
disputed;

b. State the basis for disputing the department
decision;

c. Include any documentation to support your request.

The Denial Letter, however, contains no factual statement of the reasons
for the decision.

Moreover, the Denial Letter misstates the law. In Dr. Albert’s
case, the Denial Letter®? states that Dr. Albert did not met:

WAC 296-20-01050(3)(c) The provider has a history of
noncompliance with department of health or other state
health care agency’s stipulation to informal disposition
(STID), agreed order, or similar licensed restriction.

However, that is not what WAC 296-20-01050(3)(c) says. It says:

The provider is noncompliant with the department of
health's or other state health care agency's stipulation to
informal disposition (STID), agreed order, or similar
licensed restriction

<

The word is “is” not “has been”. Statutory language must be given its

usual and ordinary meaning, regardless of the policy behind the

enactment.”?

°1 CP 28
% Cp 28
% Department of Rev. v. Hoppe, 82 Wn.2d 549, 552, 512 P.2d 1094 (1973)
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Although the Denial Letter was not the final and binding agency
decision, the Department sent “Urgent Action” letters directly to patients
before the appeal period ran telling them that “This provider cannot
continue to treat your workers’ compensation injury.”® The Denial Letter
also states that “Also, upon the effective date, the department is required
to report this application denial to the National Practitioner Data Bank.”
The Department reported to the National Practitioner Data Bank Drs.
Albert and Summe “Failed to meet department credentialing requirements
as specified in Washington Administrative Code.”
G. CONCLUSION

For the foregoing reasons, the trial courts order denying

declaratory relief should be reversed.

Dated: January 21, 2014

SHAWN NEWMAN LAW OFFICES OF
ATTORNEY AT LAW, INC. RANDOLPH I. GORDON PLLC
%w ﬁW M FOR
SHawn Newman, WSBA # ndolph I. Gordon,
SBA #14193 WSBA# 8435
Attorney for Plaintiff Albert Attorney for Plaintiff Summe

9 CP 26-27 [Emphasis in original letter].
% CP 21-25; 30-31
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§ 51.52.075. Appeal from order terminating provider's authority to provide services - Department
petition for order immediately suspending provider's eligibility to participate.

Washington Statutes

Title 51. INDUSTRIAL INSURANCE

Chapter 51.52. Appeals

Current through Chapter 2 of the 2013 Third Special Session

§ 51.52.075. Appeal from order terminating provider's authority to provide services -

Department petition for order immediately suspending provider's eligibility to participate

When a provider files with the board an appeal from an order terminating the provider's authority
to provide services related to the treatment of industrially injured workers, the department may
petition the board for an order immediately suspending the provider's eligibility to participate as a
provider of services to industrially injured workers under this title pending the final disposition of
the appeal by the board. The board shall grant the petition if it determines that there is good cause
to believe that workers covered under this title may suffer serious physical or mental harm if the
petition is not granted. The board shall expedite the hearing of the department's petition under this
section.

Cite as RCW 51.52.075

History. 2004 ¢ 259 § 1.
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§ 51.36.010. Findings - Minimum standards for providers - Health care provider network - Advisory
group - Best practices treatment guidelines - Extent and duration of treatment - Centers for

occupational health and edlucation - Rules - Reports.

Washington Statutes

Title 51. INDUSTRIAL INSURANCE

Chapter 51.36. Medical aid

Current through Chapter 2 of the 2013 Third Special Session

§ 51.36.010. Findings - Minimum standards for providers - Health care provider network -
Advisory group - Best practices treatment guidelines - Extent and duration of treatment -
Centers for occupational health and education - Rules - Reports

(1)

The legislature finds that high quality medical treatment and adherence to occupational
health best practices can prevent disability and reduce loss of family income for workers,
and lower labor and insurance costs for employers. Injured workers deserve high quality
medical care in accordance with current health care best practices. To this end, the
department shall establish minimum standards for providers who treat workers from both
state fund and self-insured employers. The department shall establish a health care
provider network to treat injured workers, and shall accept providers into the network who
meet those minimum standards. The department shall convene an advisory group made
up of representatives from or designees of the workers' compensation advisory committee
and the industrial insurance medical and chiropractic advisory committees to consider and
advise the department related to implementation of this section, including development of
best practices treatment guidelines for providers in the network. The department shall also
seek the input of various health care provider groups and associations concerning the
network's implementation. Network providers must be required to follow the department's
evidence-based coverage decisions and treatment guidelines, policies, and must be
expected to follow other national treatment guidelines appropriate for their patient. The
department, in collaboration with the advisory group, shall also establish additional best
practice standards for providers to qualify for a second tier within the network, based on
demonstrated use of occupational health best practices. This second tier is separate from
and in addition to the centers for occupational health and education established under
subsection (5) of this section.

(a) Uponthe occurrence of any injury to a worker entitled to compensation under the
provisions of this title, he or she shall receive proper and necessary medical and
surgical services at the hands of a physician or licensed advanced registered
nurse practitioner of his or her own choice, if conveniently located, except as
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provided in (b) of this subsection, and proper and necessary hospital care and
services during the period of his or her disability from such injury.

(b) Once the provider network is established in the worker's geographic area, an
injured worker may receive care from a nonnetwork provider only for an initial
office or emergency room visit. However, the department or self-insurer may limit
reimbursement to the department's standard fee for the services. The provider
must comply with all applicable billing policies and must accept the department's
fee schedule as payment in full.

(¢) The department, in collaboration with the advisory group, shall adopt policies for
the developrent, credentialing, accreditation, and continued oversight of a network
of health care providers approved to treat injured workers. Health care providers
shall apply to the network by completing the department's provider application
which shall have the force of a contract with the department to treat injured
workers. The advisory group shall recommend minimum network standards for the
department o approve a provider's application, to remove a provider from the
network, or {0 require peer review such as, but not limited to:

(i)  Current malpractice insurance coverage exceeding a dollar amouni
threshold, number, or seriousness of malpractice suits over a specific time
frame;

(i)  Previous malpractice judgments or settlements that do not exceed a dollar
amount threshold recommended by the advisory group, or a specific
number or seriousness of malpractice suits over a specific time frame;

(i) No licensing or disciplinary action in any jurisdiction or loss of ireating or
admitting privileges by any board, commission, agency, public or private
health care payer, or hospital,

(iv) For some specialties such as surgeons, privileges in at least one hospital;

(v) Whether the provider has been credentialed by another health plan that
follows national quality assurance guidelines; and

(vi) Alternative criteria for providers that are not credentialed by another health
plan.
The department shall develop alternative criteria for providers that are not
credentialed by another health plan or as needed to address access to care
concerns in certain regions.

(d) Network provider contracts will automatically renew at the end of the contract

period unless the department provides written notice of changes in contract
provisions or the department or provider provides written notice of contract
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termination. The industrial insurance medical advisory committee shall develop
criteria for removal of a provider from the network to be presented to tha
department and advisory group for consideration in the development of contract
terms.

(e) In order to monitor quality of care and assure efficient management of the provider
network, the department shall establish additional criteria and terms for network
participation including, but not limited to, requiring compliance with administrative
and billing policies.

(f)  The advisory group shall recommend best practices standards to the department
to use in determining second tier network providers. The department shall develop
and implement financial and nonfinancial incentives for network providers who
qualify for the second tier. The department is authorized to certify and decertify
second tier providers.

The department shall work with self-insurers and the department utilization review provider
to implement utilization review for the self-insured community to ensure consistent quality,
cost-effective care for all injured workers and employers, and to reduce administrative
burden for providers.

The department for state fund claims shall pay, in accordance with the depar{ment's fee
schedule, for any alleged injury for which a worker files a claim, any initial prescription
drugs provided in relation to that initial visit, without regard to whether the worker's claim
for benefits is allowed. In all accepted claims, treatment shall be limited in point of duration
as follows:

In the case of permanent partial disability, not to extend beyond the date when
compensation shall be awarded him or her, except when the worker returried to work
before permanent partial disability award is made, in such case not to extend beyond the
time when monthly allowances to him or her shall cease; in case of temporary disability
not to extend beyond the time when monthly allowances to him or her shal! cease:
PROVIDED, That after any injured worker has returned to his or her work his or her
medical and surgical treatment may be continued if, and so long as, such continuation is
deemed necessary by the supervisor of industrial insurance to be necessary to his or her
more complete recovery; in case of a permanent total disability not to extend beyond the
date on which a lurp sum settlement is made with him or her or he or she is placed upon
the permanent pension roll: PROVIDED, HOWEVER, That the supervisor of industrial
insurance, solely in his or her discretion, may authorize continued medical and surgical
treatment for conditions previously accepted by the department when such medical and
surgical treatment is deemed necessary by the supervisor of industrial insurance to protect
such worker's life or provide for the administration of medical and therapeutic measures
including payment of prescription medications, but not including those controlled
substances currently scheduled by the pharmacy quality assurance commission as

|
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Schedule |, I, 1, or IV substances under chapter 69.50 RCW, which are necessary to

alleviate continuing;pain which results from the industrial injury. In order to authorize such

continued treatment the written order of the supervisor of industrial insurance issued in

advance of the continuation shall be necessary.

The supervisor of industrial insurance, the supervisor's designee, or a self-insurer, in his or

her sole discretion, may authorize inoculation or other immunological treatment in cases in

which a work-related activity has resulted in probable exposure of the worker to a potential

infectious occupational disease. Authorization of such treatment does not bind the

department or self-insurer in any adjudication of a claim by the same worker or the

worker's beneficiary for an occupational disease.

(a)

The legislature finds that the department and its business and labor partners have
collaborated in establishing centers for occupational health and education to
promote best practices and prevent preventable disability by focusing additional
provider-based resources during the first twelve weeks following an injury. The
centers for occupational health and education represent innovative accountable
care systems in an early stage of development consistent with national health care
reform efforts. Many Washington workers do not yet have access to these
innovative health care delivery models.

To expand evidence-based occupational health best practices, the department
shall establish additional centers for occupational health and education, with the
goal of extending access to at least fifty percent of injured and ill workers by
December 2013 and to all injured workers by December 2015. The department
shall also develop additional best practices and incentives that span the entire
period of recovery, not only the first twelve weeks.

The department shall certify and decertify centers for occupational health and
education based on criteria including institutional leadership and geographic areas
covered by the center for occupational health and education, occupational health
leadership and education, mix of participating health care providers necessary to
address the anticipated needs of injured workers, health services coordination to
deliver occupational health best practices, indicators to measure the success of the
center for occupational health and education, and agreement that the center's
providers shall, if feasible, treat certain injured workers if referred by the
department or a self-insurer.

Health care delivery organizations may apply to the department for certification as
a center for occupational health and education. These may include, but are not
limited to, hospitals and affiliated clinics and providers, multispecialty clinics, health
maintenance organizations, and organized systems of network physicians.

The centers for occupational health and education shall implement benchmark




(10)

quality indicators of occupational health best practices for individual providers,
developed in, collaboration with the department. A center for occupational health
and education shall remove individual providers who do not consistently meet
these quality benchmarks.

(fy  The department shall develop and implement financial and nonfinancial incentives
for center for occupational health and education providers that are based on
progressive and measurable gains in occupational health best practices, and that
are applicable throughout the duration of an injured or ill worker's episode of care.

(@) The department shall develop electronic methods of tracking evidence-based
quality measures to identify and improve outcomes for injured workers at risk of
developing prolonged disability. In addition, these methods must be used to
provide systematic feedback to physicians regarding quality of care, to conduct
appropriate objective evaluation of progress in the centers for occupational health
and education, and to allow efficient coordination of services.

If a provider fails to meet the minimum network standards established in subsection (2) of
this section, the department is authorized to remove the provider from the network or take
other appropriate action regarding a provider's participation. The department may also
require remedial steps as a condition for a provider to participate in the network. The
department, with input from the advisory group, shall establish waiting periods that may be
imposed before a provider who has been denied or removed from the network may

reapply.

The department may permanently remove a provider from the network or take: other
appropriate action when the provider exhibits a pattern of conduct of low quality care that
exposes patients to risk of physical or psychiatric harm or death. Patterns that qualify as
risk of harm include, but are not limited to, poor health care outcomes evidenced by
increased, chronic, or prolonged pain or decreased function due to treatments that have
not been shown to be curative, safe, or effective or for which it has been shown that the
risks of harm exceed the benefits that can be reasonably expected based on peer-
reviewed opinion.

The department may not remove a health care provider from the network for an isolated
instance of poor health and recovery outcomes due to treatment by the provider.

When the departmﬁant terminates a provider from the network, the department or self-
insurer shall assist an injured worker currently under the provider's care in identifying a
new network provider or providers from whom the worker can select an atiending or
treating provider. In such a case, the department or self-insurer shall notify the injured
worker that he or she must choose a new attending or treating provider.

The department may adopt rules related to this section.

!
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(11) The department shall report to the workers' compensation advisory committee and to the
appropriate committees of the legislature on each December 1st, beginning in 2012 and
ending in 2016, on the implementation of the provider network and expansion of the
centers for occupational health and education. The reports must include a summary of
actions taken, progress toward long-term goals, outcomes of key initiatives, access to care
issues, results of disputes or controversies related to new provisions, and whether any
changes are needed to further improve the occupational health best practices care of
injured workers. |

Cite as RCW 51.36.010
History. Amended by 2013 ¢ 19, §48, eff. 7/28/2013.
Amended by 2011 ¢ 6, §1, eff. 7/1/2011.

2007 ¢ 134 §1,2004 c 65§ 11; 1986 ¢ 58 § 6; 1977 ex.s. ¢ 350 § 56; 1975 1st ex.s. ¢ 234 § 1; 197 { ex.s. ¢ 289 § 50;
1965 ex.s. ¢ 166 § 2; 1961 ¢ 23 § 51.36.010. Prior: 1959 ¢ 256 § 2; prior: 1943 ¢ 186 § 2, part; 1923 ¢ 136 § 9, part;
1921 ¢ 182 § 11, part; 1919 ¢ 129 § 2, part; 1917 ¢ 28 § 5, part; Rem. Supp. 1943 § 7714, part.

Note:
Effective date -- 2011 c 6 : "This act is necessary for the immediate preservation of the public peace, health, or
safety, or support of the state government and its existing public institutions, and takes effect Julv 1, 200i1."[2011¢c 6

§2.]

Report to legislature -- 2007 c 134: "By December 1, 2009, the department of labor and industries must report to the
senate labor, commerce, research and development committee and the house of representatives commerce and labor

committee, or successor committees, on the implementation of this act." [2007 ¢ 134 § 2.]
Effective date -- 2007 ¢ 134: "This act takes effect January 1, 2008." [2007 ¢ 134 § 3]
Report to legislature -- Effective date -- Severability -- 2004 ¢ 65: See notes following RCW 51.124.030.

Effective dates -- Severability -- 1971 ex.s. ¢ 289: See RCW 51.98.060 and 51.98.070.
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STATE OF WASHINGTON
DEPARTMENT OF LABOR AND INDUSTRIES

Twinwaior Brilding, PO Bax 44261, Olvinpia, WA 983044261

Claim # (Claim Number)
Claimant Last, First Name

Urgent Action Reguired

Date

Claimant First Last Name

Claimant/Legal Rep Address line 1
Claimant/Legal Rep Address line 2
Claimant/Legal Rep City, State Zip

Dear Claimant First Last Name:

Your current provider, (Provider first, last name, Credential), is not enrolled in Labor & industries’ new
Medical Provider Network. This provider cannot continue to treat your workers” compensation injury.

If you need additional treatment for your workers’ compensation injury, you must tratisfer your care to
a network provider. Failure to transfer to a network provider within 30 days could disrup: henefits such
as time-loss compensation and medical services.

To find and transfer to a network provider:
1. Find network providers in your area using www.FindADoc.Lni.wa.gov.

2. Contact new providers to make sure they will accept you as a patient, and make an appointment.

Once you have an appointment with a provider who has agreed to treat you, request a transfer to the
new provider at www.TransferCare.Lni.wa.gov.

If you need help, cal! 1-800-547-8367 or your local L&l office.

Go to www.Networklnfo.Lni.wa.gov for answers to frequently-asked questions about L& s Madical
Provider Network.

Please contact your pravider if you have questions about why your current provider is not in the
network.

Cc: Claim file
Provider
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STATE OF WASHINGTON
DEPARTMENT OF LABOR AND INDUSTRIES
- Tumwater Building, PO Box 44261, Olympia, WA 98304-4261
Claim #{Claim Number)
{Claimant Last Name), (Claimant First Name)
Urgent Action Required
Date

Claimant Name
Claimant Address
Claimant City, St Zip

Dear Claimant Name:

Your current provider, {Provider Name), is not enrolled in Labor & Industries’ new Medica! Provider
Network. This provider cannot continue to treat your workers’ compensation injury, effective (Date).

If you need additional treatment for your workers’ compensation injury, you must transfer your care to
a network provider. Failure to transfer to a network provider within 30 days could disrupt enefits such
as time-loss compensation and medical services.

To find and transfer to a network provider:
1. Find network providers in your area using www.FindADoc.Lni.wa.gov.
2. Contact new providers to make sure they will accept you as a patient, and make an appointment.

Once you have an appointment with a provider who has agreed to treat you, request a transfer to the
new provider at www.TransferCare.Lni.wa.gov.

If you need help, call 1-800-547-8367 or your local L&l office.

Go to www.Networkinfo.tni.wa.gov for answers to frequently-asked questions about L&I's Mzdical
Provider Network.

Please contact your provider if you have questions about why your current provider is not in the
network.

Cc: Claim file
Provider







FINAL BILL REPORT

SSB 6428

C259L04
Synopsis as Enacted
Brief Description: Concerning industrial insurance health care providers.

Sponsors: Senate Committee on Commerce & Trade (originally sponsored by Senator Honeyford).

Senate Committee on Commerce & Trade

House Committee on Commerce & Labor

Background: If the Departiment of Labor and Industries (L&) suspends a provider's eligibility to provide
services to industrially injured workers and the provider appeals the suspension order to the Board of
Industrial Insurance Appeals (BIIA), L&l's suspension order is stayed pending the outcome of the appeal.
As a result of the stay, the provider can continue to provide workers' compensation health services.

Summary: If a provider of services related to the treatment of industrially injured workers appeals to the
BilA an order issued by L&I suspending the provider's authority to provide services, L&l may petition the
BlA for an order immediately suspending the provider's eligibility to participate as a provider of services
in workers' compensation cases. The BIIA must grant the petition if there is good cause to believe the
workers subject to the workers' compensation laws may suffer serious physical or mental harm if the
suspension is not granted. BIIA must expedite the hearing of L&I's petition.

Votes on Final Passage:
Senate 27 21

House 96 0 (House amended)
Senate 49 0 (Senate concurred)

Effective: June 10, 2004
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WASHINGTON LAWS, 2004 Ch. 258

{3} To encourage employment of mjured workers who are not reemployed
by the employer at the time of injury, the department may adopt rules providing
for the reduction or climination of premiums or assessments from subsequent
employers of such workers and may also adopt rules for the reduction or
elimination of charges agamst such employers in the event of further injury to
such workers in their employ. :

{4) To encourage employment of injured workers who have a
developmental disability as defined in RCW 71A.10.020, the departieent may
adopt_rules providing for the reduction.or climination of premivms or
assessments from employers of such workers and may also adopt rules for the
reduction_or_elimination of charpes against_their emplovers in the gvent of
further injurv 1o such workers in their employ.

Passed by the Senate February 16, 2004.

Passed by the House March 3, 2004.

Approved by the Governor March 31, 2004.

Filed in Office of Secretary of State March 31, 2604,

CHAPTER 259
[Substaute Scnute Bill 6428}
DEPARTMENT OF LABOR AND INDUSTRIES—HEALTH CARLE PROVIDERS
AN ACT Relating to the role of the department of labor and industries in regards to health care
providerst and adding 3 new section 1o chapter 51.52 RCW.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 51.52 RCW 1o
rcad as follows:

When a provider files with the board an appeal from an order terminating
the provider's authority to provide services related to the treatment of
industriably injured workers, the department may petition the board for an order
immediately suspending the provider's eligibility to participate as a provider of
services to industrially injured workers under this title pending the final
disposition of the appeal by the board. ‘The board shall grant the petition if it
determines that there is good cause (o believe that workers covered under this
title may suffer serious physical or mental harm if the petition is not granted.
The board shall expedite the hearing of the department’s petition under this
section.

Passed by the Senate March 8, 2004,

Passed by the House March 3, 2004,

Approved by the Governor March 31, 2004.

Filed in Office of Secretary of State March 31, 2004

CHAPTER 260
{Engrossed Substitute Senate Bilt 6112}
SELF-FUNDED MULTIPLE EMPLOYER ARRANGEMENTS
AN ACT Relating 0 sell-funded muluple employer welfare wrrangements, amending RCW
48.02.190, 48.01.060, 38.13.0201, 48.41 030, and 48.41.060; adding a new section 1o chapter 48.43

RCW: adding @ new seation 1o chapter 48.31 RCW. adding 4 new section to chapter 48 99 RCW:
adding a new chapter 1o Title 48 RCW: prescnbing penalties; and declaring an emergency.
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Concise Explanatory Statement (CES)

The purpose of this rulemaking is to establish a new statewide medical provider network. This
rutemaking includes the foliowing new WAC sections.

NEW SECTIONS

WAC 296-20-01010 Scope of Health Care Provider Network

WAC 2968-20-01020 Heaith Care Provider Network Enrollmant

WAC 286-20-01030 Minimum Health Care Provider Network Standards

WAC 296-20-01040 Heaith Care Provider Network Continuing Requirements
WAC 29€-20-01050 Health Care Provider Network Further Review and Denial
WAC 296-20-01060 Deiegation of Credentialing and Recredentialing Activitias
WAC 296-20-01070 Waiting Pertods for Reapplying to the Network

WAC 286-20-01080¢ Management of the Provider Network

WAC 298-20-01090 Request for Reconsideration of Department Decision
WAC 296-20-01100 Risk of Harm

I. Reasons for adopting the rule change:

Substitute Senate Bill 5801 (SSB 5801, Chapter 8, Laws of 2011) amends RCW 51.36.010 and
directs the Department of Labor & Industries (Department or L&l) to establish a medical provider
network for injurad workers of both state fund and self-insured employers and to expand
Centers of Occupational Health and Education (COHEs). Rules are necessary to implement the
changes. The Department will create and/or amend necessary rules in phases. The initial set of -
rules is needed for the establishment of the medical provider network.

These rufe changes are expected to improve quality of medical services provided to injured and _
it workers and reduce fong-term disability and associated costs. These new rules enable the AN

DOepartment to establish an open en medical network, using common standw /
providers, while still allowlhg injured warkers to choose theirprovider. 1he changes will help

retum more workers to good higalth and ¢ get them back an the job after an njury.

Additicnally, statute requiras L&! to sesek the input of the Industrial Insurance Medicai Advisary .
Committee (HMAC) and to form a Provider Netwark Advisory Group {PNAG). The PNAG
includes representatives from business, labor, IIMAC, and the Industrial Insurance Chiropractic

Advisory Commitiee (ICAC).
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e The Department has developed these rules with the assistancs of the PNAG and IMAC. A
subcommittee of IMAC drafted the risk of harm language, and the fult [IMAC, in a public
meeting with public comment, refined and approved the language. The PNAG assisted in the
development of minimum provider credentialing standards over two public meetings, which
included public comments, and provided detailed feedback In one meeting on the overall rules.

The intended date of adoption for this rule is January 3, 2012

~

The intended effective date for this rule is February 3, 2012, /

L e e e

1. Purpose of the concise axplanatory statement:

The purpose cof this document is {o respond to the oral and written comments, directly related to
the proposed rule language, received through the public comment parfod and public hearings.
The public comment period for this rulemaking began November 1, 2011, and ended December

18, 2011.

. Publlc hearings:

° Three public hearings were held ta receive comments from interested partigs regarding this

rulemaking. The hearings took place on December 8" at SeaTac Airpart, December 12% in
Tumwater, and December 16 in Spokane; twa hearings wers held during business hours and
one was held in the evening. Each hearing had about ten attendees; three peaple testified at
the first hearing, four testified at the second hearing, and none at the fhird hearing.

Total Attendance: 31 individuals attended the hearings

s Signed in supporting the proposed rule: 9
¢ Signed in oppasing the proposed rule: 8
= Signed in supporting the proposed rule with minor changes: 9

1. Summary of comments received directly related to this rulemaking, inciuding
Department responses and, where applicable, changes to the rules:

The Depastment received 39 writtan comments from provider associations, individual providers,
attomeys, a medical device manufacturer, and a labor representative. About 15 submissions, -
most from organizations, contained detailed comments on sections of the rule, which are
rasponded to in the comesponding section. Six commenters expressed support for the rule,

while 20 oppased.
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F Overall Rule Comments

Commsants:

The Department recelved oral and written comments supporting the ruls, with representative
comments telow.

Creating ‘a Medlcal Provider Network and expanding the Centers for Occupational Health
Education supports our shared goal of injured workers’ receiving the best possible care from
the beginning of their claims. Access to qualified care providers is a key to meeting this goal.
As we build and shapa the Medical Provider Network and COHE Expansian, we aim fo strike
the right balarice of rigor around the qualily of care without being so restrictive that we exclude
quality providers or discourage good providers from applying.

The Provider Network Advisory Group worked fo define and outline the important elements
necessary lo ensure the success of the new provide network. These efforts wera developed
avar six months of consideration. We reviewed and gave consideration to all issueas refated to
these important steps. A consensus was arrived at in proposing what is before you today.

After an initial review, | support the proposal as written. We dea! with many claims where the
providers that are managing those claims do not use sound objactive-based medicine to
determine whether or not to accept or extend a claim. And I think that anything that can
strengthen the network of providers and ansure that they are credentialed fo uss objective-
based medicing to make those determinations would be an improvement and eventusily save
the state and employers a great deal of money as weil as time.

The Department alsc received ora! and written comments opposing the rule; with representative
" comments below. :

I think that will make it more difficult for injured workers to find treating physicians, and
obviously it will iimit their choice of doctors that they can choose fo treat them. And | think
these things ars in violation of other aspects of Title 51 and the industrial insurance laws and
intent. The L&/ system has become increasingly cumbsrsome and difficult to provide tha cars
that is needed. Any new regulations that decrease due process would be very problematic.

! am quite concemed that if the rules pass as they are written, we are doing a disservice fo
Infured workers throughout the state of Washington, to the medical providers who offer the
needed care, and ultimately to the Department of Labor and Industries. If the proposed rules
become final, workers will see a vast decrease in the number of medical providers and
medical care will suffer. All in all, the entire rule seems to go wey beyond what is needed to
set up a network of licensed and competent providers of ail types.

I am oppased to the new medical network. This takes away the patients right to the provider
of their choice; il takes away praviders ability to treat injured workers and reduces the quality
of care to injured workers. If injured workers are unable to get quality care they will be out of
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work longer and finally return with greater disabilities than before. This is bad for industry and
workers.

{ have grave concems about L&/, but particularly with self insurers putting together their cwn
provider panels. This network will only cause more issues becausse the end resuft is L& will

pick who they want as a doctor ta do their bidding or you wilt not be included. In other words
those that will say the injured worker's condition Is fixed and stable forcing the injured worker

to appeal eviary denial for treatment.

Please do not aflow this WAC to pass. As wrilten it is without due process and aflows one
person to chuose the worker’s attending physician.

We beliavs that doctors should not be automatically terminated from the nelwark for treatment
or procedures that are outside the guidslines. We are concerned that individual clinicai
circumstance:s and dacislons will not be considerad in the guideline development and
implemaentation process. The Department rules and guidelines much be more flexible to allow
treatment whare strictly following Department guidslines is a potential risk of harm to the

patient,

Response: The Department agrees that a medical provider network is required by the worker's
compensation reform law passed in 2011 and that it supparts the goal of injured workers'
recefving the best poasible care through access lo qualified care providers. The draft rules were
carefully crafted by Department staff and the newly formed Provider Netwark Advisary Group
that is composeéd of faur physiclans, two chiropractors, two business representatives, and two
labor representatives. Over the course of six months of discussicn, including four public
meetings, the advisory group drafted, revised, and finally approved the rules through a

consensus process.

The main reasans expressed for opposing the rule include the following four themes, addressed
below: decreasad access, closed or limited network, seif-insured standards, and appest rights.

1} It will decrease access

2)

The Department Is committed to broad access and recruitment and has proposad an apen
network with transparent minimum standards. Workers will have their choica of a provider in
the network Tor ongeing care and the network rules include an exception in case adequate
coverage wilhin a geographic area is not maintained by the planned January 1, 2013, start
date. The Department based the network requirements on common criteria amang private
and public payars; and further refined them by ensuring they had full support from the
advisory group, particularly unanimous support from the six pravider representatives. This
resulted in ganerally more favorable criteria to providers, but the Department believes the

criteria will ensure and promaote quality.

The netwark js limited or inclusion is based ¢n selection by medical director

The netwark is open to all providers. The Department encourages alf providers to apply. As
further described in the subsections below, the Department will approve any provider
meeting the minimum standards and continuing requirements. The Department Is using an
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industry standard and a Natlenal Commities for Quality Assurance (NCQA) recommended
procass to make the enroliment decisions. To ensure the input of a senior clinician, the
Medical Oirector has the final review of thess important decisions to ensure they are made
following the criteria established in the rule and policy. As noted in the rule, applications
requiring furiher review will also include recommendations of other dlinicians based cn peer
or clinical review; a credentialing committes, or the industrial insurance medicai or
chiropractic advisory committees.

3) Self-insurad smployers are not sublect to the sgm'e standard

Self-insured employers are subject to the same rule. Both the statute creating the medical
orovider network and the network rules require that the standards apply to workers covered
by either the Washington state fund ar self-insured employers.

4) Providers can’t appeal a decision

Thare are several opportunities for appeal or review of a dacision. The rule includes a
process for a provideér ta request reconsideration of a decision using timefines that are
common for review of most Department decislons. The appeal rights that apply to any
Department action remain in effect and contain the process for further appeal. These rules
do niot limit this process. Clarifying language has been added to be explicit that the current

appeal process applies.

Rule Change: The Department intends to adopt the medical provider network rules, with
clarifying changes as specified, by section, balow.

WAC 296-20-01010 Scope of Health Care Provider Network

The Department raceived oral and written comments related to the scope of the provider
network, summarized below.

Comments:

a. This implementation date in the Rule exceeds the authority of the statute by imposing a
drop dead implementation date.

b. The Rule should specify that health caere providers of a type nof listad in this subsection
may stifl lreat Injured workers under existing Rules.

¢. Thers isn't a refarance o psychologists in the listing of providers in the network. I'm
concamed that it is nat listed in the initial phase.

d. Disagree with ER physicians' exclusion and abillty for them to continue to get paid for
folfow-up care; and thers is a substantial fiscal incentive for ER providers lo maintain
volume by having worker’s comp patients folfow up care, but ER providers generally
have little training in occupational medicine.

e. Change EEI'R Physician to ER Frovider.
Must alf a’«?ctors performing IME’s be in the network to continue to perform [ME’s?

o]
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Response:

a.

The Departmant disagrees that specifying an implementation date exceeds the authority
grantecl by SSB 5801 to implement a health care provider network. The implementation
date Is needed for the Department to provide notice on when the network will formaily
begin and delineate when the requirements will apply.

We agnue, the rule does specify at {3) and (4} that providers not listed may still be
reimbursed for treatment beyond {he initfal visit.

The Department is phasing in the rules, starting with those fisted as attending providers,
and psychologists are not altending providers. Under (4), L&! will phase in standards for
ather provider types. Until they are invited to join the network, other provider types can
continue: to treat injured workers without joining.

The Department shares the concern that some providers wiil not be subject to the same
standards, but needs to phase implementation in. The network advisery group
discussed adding fimitations on the ER exclusion, but could not identify a limitation that
would be viable and not unduly restrict emergent care. The Department will monitor this

" issue.

Agreed, the exclusion should be for emergency raom praviders, not solely ER
physicians.

The first phase of netwark standards applies only to attending providers that are
providing ongoing treatment, including: physicians, chiropractars, naturapathic
physicians, doctars of podiatry, advanced registered nurse praciitioners, physician
assistanls, dentists, and optometrists. L&! will phase in standards for other provisder
types. An IME doctor would need to apply to the network if they are also providing
ongeing treatment as one of the provider types listed above.

- Rule Change: The Department made six clarifying changes to this section: five minor wording

changes to ensure consistency in terms throughout the rule, and one to clarify the exception for
ER providers.

WAC 296-20-01020 Health Care Provider Network Enroliment

The Department received oral and written comments related io the heaith care provxder network
enrcliment, sumniarized below,

Comments:

2,

Several commenters requested the Department include a deadline by which applications
will be pracessed by the Department. Based on a sense that this provides feimess and
balance bacause health care providers are required to meet deadlines. Aftermatively, a
commenter requested adding “within a reasonable time”,

Opposed to the rule because providers must have a DEA registration ta be included in
the network, and not il providers prescribe.
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Currant language refers to the “The Department” will not pay or may pay, but there is no
language about self-insurers.

The Department, not the Department’s medicaf director or designee should be
authorizad to deny or approve applications.

Opposed to the requirement for attestation; and provisional enroliment was too vagus.
Requestad the Department pay for care prior te appliication epprovsi; bills from rian-
network doctors will not be paid after initial visi, but concem expressed if the injured
worker is non-English speaking and doesn't know the laws, or doctor doesn't know the
naw insurance rules and provides treatment, and it is nof lawful to bill client.

Response:

a. The Department's goal Is to ensure a robust provider network with timely processing and

agrees thiat including "within a reasonable time” is impcrtant. The Department disagraes
with comments requesting 30 day timeframes. Tha current indusfry standards and
NCQA raquirements far processing provider applications range from 90 to 20 days; and
NCQA requires notification within 60 days after a credentialing committee decision is

reached (not after receipt).

. The Department agrees that not alt providers need ta have a DEA registration and the

current rule requires a current DEA registration only if applicable to the provider's scope
of practics. ’ '

. The Department agrees that the medical provider network rules regarding payment to

only netwark providers shauld apply to both self-insurers and the Department.

. The Department believes designating the indlvidual within the organization responisible

far approving or denying applications, consistent with these ruies, improves
accountabitity and transparency, as well as demonstrates consistency with industry best
practice. The law and rules specify that the Departrment will approve any provider
meeting the minimum standards and continuing requirements. The Department is using
an industry standard and a Nationa! Committee for Quality Assurance (NCQA)
recommaended process to make enroliment decisions. To ensure the input of a senior
clinician, the medical director has the final review of these important decisions to ensure
they are rnade following the criterla established In rule and policy. As noted in the rule,
applications requiring further review will also include racommendations of other clinicians
based on peer or clinical review; a credertialing committes, ar the industrial insurarce
madical or chiropractic advisary committees. The Department disagrees that atfestation
provisions be remaoved because standard provider applications require them. The
Department disagrees that additional rules are required to describe provisionat
enroliment, procedural steps and instructions wil! be included in implementation.

. The Department disagrees with tha request to pay for care priar to an approved

applicatior.. Paying only network providers is fundamental to the network establishment
and goals of ensuring quality care by approved providers. Provisional enroliment and
the ability tlc pay for an initial visit are included to assure timely access for urgent care
and first vi:i;its, plus ongoing treatment if a pravider is not currently in the network.
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Rule Change: The Department mada faur clarifying changes to this section: one editorial

correction, one correction to clarify the Department’s response time, and two changes to clarffy
application to both tha Dspartment and seif-insurers.

WAC 296-20-01030 Minimum Health Care Provider Network Standards

The Departmenit raceived cral and written comments ralated to the heaith care provider network
standards, summarized below.

Comments:

a.

Some commenters disagreed with all minimum standards, indicating that no doctors will
pass the standards becsuse a doctor has to be perfect, literally psrfact without ever &
complaint, malpractice claim, mvestlgatton {formal or informal); or that they were too
broad.

Some caommaenters agreed with the requirement to sign the provider contract without
madification for reasons of standardization; some requested lo review the contract
before finalization; and some commenters opposed the requirsment (o sign without
modification.

Some cammenters agreed that language alfowing flexibility as professional fiability
standards and economic circumstances change; while other commenters disagroed that
thera should be amounts specified or that amounts specified by the Department left an
unreasoriable degrea of authorily fo the Dapartment in determination of the adequacy of
professional liability coverage and may be applied differentially to individual providers,
One commenter objected to the minimum standard related to limiation of clinical
admitting and management privileges.

Several cammenters expressed concern that physicians who have besn ferminated for
convenience from public program such as Medicaid or other program would not meet the
minimum: health care provider network standards, and would therefore be excluded, but
these terminations are not for quasiity of cara or cause issuss and they may hava ro
appeal rights,

Some cormmaentars questioned “matenial misstatement or omission” as not being dafined,
or requesited that it included intent.

One comimenter objaected to the minimum standard refated fo felony convictions as
overly broad and requasted it be limitad to crimes that could impact care and
management of patients, while another requested a time limit.

One commentsr objected fo the minimum standard related lo licenses being free of
resfriction:s, fimitations, or conditions as togo broad.

Response:

a.

The Depanment disagrees that the minimum standards proposed are overiy difficult or
that no doctors will pass the standards. Most of the minimum standards are hased on
the statutc:ry provisions which commercial and other public payers currently require
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gither equivalent or higher standards. The Provider Network Advisory Group carefully
considered each minimum standard and all members unanimously supported the
proposed standards.

b. The Department agrees that current industry practice and a need for standardization
requlte signing a contract without madification. The Department will make the
agreement available to interasted stakeholders prior to finalizing, but disagrees that
individual change and negotiation Is appropriate.

c. Specifying an amaount of malpractice insurance is one of the statutary requirements and
an industry standard. The ability for the Department to adjust was suggested by the
network advisory group to ensure that for cartain provider types, a different amourt
(potentialily lower) wouid be more appropriate, especially where future network phases
include ancillary providers. The Department does not intend that the amounts specified
would be applied individually and agrees that providing an opportunity to comment prior
to any aclditional specification is appropriate.

d. The Department disagreas that this is averly burdansome and agrees with the Provider
Network Advisory Group recommendation.

8. Several commenters expressed concern that physicians who have haen terminated for
convenience from a public program such as Medicaid ar other programs would not meet
the minirnum health care provider network standards, and would therefore be excluded,
but these: terminations are not for qualily of care or cause issues and they may have no
appeal rights. . :

f. The Cepartment agrees that a technical oversight or omission should not be grounds for /
denial and included “material® befors “misstatement or amission”. The Depariment
disagrees that intent must be demansirated if the misstatement is material. The
Provider Network Advisory Group also discussed thig issue and recommended the
proposed language based on consistency with industry standard and the difficulty in
proving intent.

g. The minimum quaiification related to criminal history is limited to felony convictiens and
includes an exception if the applicant has the record expunged. The Provider Network
Advisory Group considered felonies, gross misdemeanors, and all crimss related to
health care and unanimously agreed that the appropriate level for a minimum standard

was a felony. The Oepartment agrees with this decision.
h. The Department disagrees that a minimum standard related to licenses being frea of

restrictioris, limitations, or conditions is too broad. The standard is based on the
statutory requirement and consistent with public and commercial payers as well as the
network goal of ensuring providers daliver quality care,

Rule Change: The Department made seven clarifying changes to this section: twe changes to
make terms consistent, one editorial correction, two comrections to clarify the Department’s
intent to provide opportunity for comment, and two changes to clarify that termination is basad

on cause,
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WAC 296-20-01040 Haeaith Care Provider Network Continuing Requirements

The Department received oral and writtan comments related to the health care pravider netwark
continuing requirements, summarized below.

Comments:

a. Subsection (2) does not make senss when parsed ouf ~ i.e. “Provide services according

fo ... bifling instructions, Other commenters requested adding BHA and Court orders,
and medical director coverage decisions if that Is not coverad by rutes and polfcies.
Subsection (3) “material compliance” is not defined. Savaral commenters disagreed with
the requirement to malntain compliance with the Department's evidence based coverage
decision and treatment guidsiines, becayse they belleve they are cantraversie’, not
applicable to individual patients and clinicaf scenarios, or would require a provider to
chaose between providing care they believe is appropriate and risk network ramoval.
Others requested additional language similar to languagse in the statute or clarifying the
role that individual patient variation and clinicat Judgment play. One commaenter
indicalad that they were anticipating that there would be samething ahout following best
practicas guidelines or something alfuding to best occupational medicine guidelines and
encouraged language ralated to it. One commenter suggested that Depariment
standards, decisions, policies and guldelines be kept up-to date and in an easify
accessible fashion, such as a handbook on a provider page.

Saevera! commenters requested more time for notification of changes to L&), ganerelly 30

days.

Responsa:

a. The Department agrees that an editorial change is necessary for subsection (2).
. b. The Department and Provider Network Advisary Group spent significant time discussing

an requirements contained in subsection (3) and the next saction for compliance with
Department standards, coverage decisions, and treatment guidelines. The statute that
the Department is implementing addressss this diractly: “Network providers must he
required to follow the Department's evidenca-based caverage decisions and treatment
guidelines, policies and must be expected to follow other national treatment guidelines
appropriate for thelr patient.” We agree with the statutory requirement, the provider
network advisory group, and comments that a core component of the network’s ability to
increase quality care is to ensure Department policy and rules, as well as treatment
guidelines are followed. We agree that miroring the statutory language is best to
ensure consistency with this legal requirement and addresses the concam that 2
guideling needs to be appropriate for the patient. The Department will continue {o
publish guidelines on its website and notify providers affected through list-sarves and
other mechanisms, including working with provider assaciations to distribute nofice of
updates or important changes. The Department is open to additional suggestions on

Page | 10




how best to ensure ongoing communication and network implementation strategies to
assure workers receive appropriate high quality care.

The Department disagrees that two weeks Is insufficient if providers have maisr changes
that could impact their ability to practice or their patients’ ability to seek care or
communicate with them. A survey of public and private payer requirements ranged from
a netification peried of “immediate”, to 3 days, 7 days, and 10 days. The Department
originally proposed 7 days, but agreed to change to 14 days based on discussion and
request from the provider network advisory group.

Rule Change: The Department made two clarifying changes io this section: one editorfal
correction, and one correction to ensure consistency with the statute about applicability of

treatment guideilines.

WAC 29(-20-01050 Health Care Provider Netwark Further Raview and Denial

The Department received aral and written camments related to the health care provider netwark
review and denial section, summarized below.

Commaents:

a.

Subsection (1} includes ‘credentialing information obtained from other sources’. Several
commeniters requested limiting the Department review to confirming what Is in the
providers application or getting tha provider's permission to cantact other sources.
Subsaction (2} givas authority specifically to the medical diractor or designee. Saveral
commerntters obfect becauss it is too much power for one individual or on the basis that it
gives the medical director authonty to choose only those providers he/she likes. This will
eliminate ability of workers to trust the dociors and will close the system to many.
Objective verifiabla reneweabla standards must be established to avoid arbitrary snd
capricicus elimination of attending physicians.

Subsection {3) — This subsection lists the reasons the dept may deny a providsr
application. Some commenters agreed that there can and should be such a list
according to the statute while others disagreed with one or more criteria. Some
commaenters felt that the ‘including, but not limited to’ language was too broad and left
open tha possibility that denial could be for no reason.

Nowhere in this list of minimurm standards is the requirement that the provider be
credentialed by another health plan which uses NCQA or similar guidefines. This was
intended lo be the primary requirement for participation in the provider netwaorlk. Instead,
these rules propose selting up an extensive and separate application and credentialing
process. This provides broader authonty to the Office of the Medical Director than the
stakehaldlers agreed to, and promises to severely limit the pool of providars willing to
treat injured workers.

Remaining comments are specific to each raview criteria
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Subseclion (3)(c)/(d} Doctors with orders issued against them cannot be part of the
network, or can be removed ar suspendad it seems, but what if the Department's
allegations and corresponding Order are incorract and false. Additionally, any pending
statgrnant of charges or notice of proposed disciplinary action should be limited to final
actions. '

Subsection (3}{e}/(f} — Soma commaenters objected to any termination being reviewed
and others requested Including terminations for convenience whils others requestad;
some commanters wanted fewer terms or clarification or terms such as expelled,
excludad or terminated. Additionally commenters notad that commaercisl plans may
terminale for business reasons, this could allow & provider’s agplicatian to bse denfed if
he or she was terminated from an Insurance plan without causs. Some commenters
were concerned that commoercial plans may terminate for business reasons, this could
alfow a provider's application to be denied if he or she was tenminated from an Insurance

plan without cause.
Subsection (g} This section shouid be revised to efiminate the terms "while under

investigation for.” If aflagations were unfounded, & provider's application should not be

denied. An altemative approach would be to suspend the review of the application and
suspenc the 60 day time pericd until the investigation is completed.

Subsection {3)(h) Some commenters objected to the altemative of an npatient
coverage plan in place acceptable to the Department.

Subsection (3)(7) includas "significant malpractice claims”— while it does say based on
severily, racency, frequency, ar repstition, rules are pravided to define terms and put
paraimegtors around the assessments. These terms are not defined, and no exgianation
is provided as to how they will be viewed.

.. Subsection (3)(j) There is a concern around treatment flexibilily reiated to following

treatment guidelines. The Department’s treatment guidelines are intended fo be
guidelines and there is a concern that doctors should not be automatically terminated
from the network for treatment or procedures that are outside the guidelines. Ancther
commentsr proposed Inserting language to the effect that where the BlIA, or any court,
has ordsred the worker receive proper and necessary treatment, it shall not disqualify
providers.

Subsection (3)(k)(l} There was & concem that the criteria related to negligencs,
incompeiance, Inadequate or inappropriate treatment or lack of appropriate follow up
was too Liroad; another comment that is was repetitive of malpractice claims; another
commeni to add “serious” before infury fo worker; and a cancem about due process.
Subsection (3)(m) — should require ‘knowingly' using an unficensed provider.

. Subsection (3)(n} concern abaut the criteria related ta a providar with a history of alcohol

or chemnical dependency; requiring furnishing of documentation; ar requiring compliance
with any lraatment; and what private limitations maans.

. Subssctian (3)(o) What is an informal licensure action, condition or agreement? Should

these aways disqualify a provider from the network? Are they likely fo be administrative
and not related to patient care?
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Subsection (3)(q} the language, ‘or has a history of other significant billing irregularities’
fs toc vague and broad. There shauld be some administrative or court finding thaf the
provider has engaged in billing fraud or abuss.

Subsection (3){r} Concem that the subssction on complaints is too vague.”

Subsactlion (3)(s) Concem that a provider can be danisd for any criminal history, is
overly broad. ’

Responsae:

a. The Department needs to be able to ensure that applications are complete and will use

standard. credentialing processes, which includes information abtained from other
organizations, or pubiic entities. The Department will ensure that providers have an
opportunity ta supplement or expfain any information prior to a final decision.

The Department belleves designating the Individual within the organization responsible
for approving or denying applications, consistent with these rules, improves
accountability and transparency, as well as demanstrates consistency with industry best
practice. The law and rules specify that the Department, through the medicaf director,
will approve any provider meeting the minimum standards and continuing requirements,
The Department is using an industry standard and a Natlenal Committee for Quality
Assurance (NCQA) recommended process to make enrollment decisions. To ensure the
input of a senior clinician, the Medical Director has the final review of thesa important
decisions to ensure they are made following the criteria established in rule and palicy.
As noted in the rule, applications requiring further review will also include
recammendations of other clinicians based on paer or clinical review, a credentiafing
committes, or the industrial insurance medical or chiropractic advisary committees,

The Department agrees with commenters, the statute, and the Provider Network
Advisory Group that listing the criteria that trigger additional review is important for
transparency and affective maintenance of the network. The Department emphasizes
that these will trigger a review and can be cansidered by the Department, but would not -
automatically or necessarily require denial. The Department agrees that the fanguage
"but not limited to” may leave the criteria overly broad.

. The Depaitment agrees that credentialing by another entity is encouraged and provides
evidence of current compliance with some standards, and will make the provider
application process mara streamlined, but disagrees that this is required for enroliment
in the provider network.

Respenses lo specific review critoria

@. Subsection (3)(c)/(d) The review criteria do not equal an automatic denial. The

language in (c) indicates that the Department can review clinicians who are non-
compliant with disciplinary or license restrictions; additionally the Department would
review and pending statement of charges. For providers with pending allegations the
Department determines are sericus enough to warrant deniat, a provider may re-apply
after the pending charges are resoived.
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f. Subsection (3)(e)/f) ~ The Department agrees with the current industry standards as

well as Provider Network Advisory Group that termination, expulsion, and exclusion arg
important criterfa that would trigger further review. The terms are not further defined
because different entities use difarent terms. The Department further agrees that a
provider wauld not be denied enroliment solely on the basis of a termination that was
reftated to a business management reason of a plan or other organization, and has
included an exception for that.

. The Department agrees that if ailegalions under investigation are resolved, the provider

should be permitted to re-apply and the Department has included an exception to the
waiting period for re-application perlod.

The Department agreas with the Provider Network Advisory Group who racornmended
additional flaxibility to the requirement for clinical admitting and management principles.
The Department included an alternative option If a provider does not have clinica
admitting privileges; and disagrees with comments that the alternative coverage plan
should not be reviewed and found acceptable by the Department.

The Department agress that malpractice claims are an important criterion to trigger
review and agrees with the Provider Network Advisory Group recommended tanguage
that ensures that not every claim would be a reason far denlal and further defines
significance with the factors the Department will consider,

The Department and Provider Network Advisory Group spent significant time discussing
requirements contained in subsection (3) and the next section for compliance with
Departmient standards, coverage decisions, and treatment guidsiines. The statute that
the Department is implementing addresses this diractly: “Network providers must be
required to follow the Depariment’s evidence-based coverage decisions and treatment
guidslines, policies and must be expectad ta foliow other national treatment guidaiings
appropriate for their patient.” We agree with the statutory requirement, the providsr
network advisory group, and comments that a core component of the netwark's ability to
increase quality care is to ansure Department policy and rules, as wall as freatment
guideliness ara followed. We agree that mirroring the statutory language is best to
ensure consistency with this legal requirement and addresses the concem that a
guideline needs to be apprapriate for the patient. The Department will continue to
publish guideiines on its website and notify providers affected through list-serves and
other mechanisms, including working with provider assaciations to distribute notice of
updates or important changes. The Department is open lo additional suggestiona on
how best to ensure ongeing communication and network implementation strategles to
assure workars receive appropriate high quality care.

The Department agrees that the criteria for triggering review is broad; however, such
broad criteria are necessary in order to effectively manage a network whera each
provider can have unigue situations. The Department also agreas that adding language
related to the factors the Department would rely on in a denial, such as severity,
recancy, frequency, repetition or any mitigating circumstances is appropriate.

The Department disagrees that adding ‘knowingly” to using an unlicensed provider is
appropriate because this ig a criteria to trigger a review: such facts may not Le know in
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advance and fundamental to quality patient care is that providers are licensed and
praclicing within scope.

m. The Department disagrees that a review criteria related to providers with a history of
substance abuse is not appropriate or that the Departrment should not require
decumeintation of angaing compliance with any treatment plan because patisnt care can
be compromised, The Department agrees that the words “public and private® should be
removed,

n. The Department agrees that informal ficansure actions should not aiways disqualify a
provider from participation in the netwark. The current rule proposal includes this as
criteria that would trigger further review rather than a minimal qualification.

0. The Department agrees with the Provider Network Advisory Group and other insurance
industry standards that billing fraud or abuse or other significant billing iregutaritias is
included as a criterlon for review and disagrees that there must be a court finding first.
The Department nates that this Is not an automatic trigger for denial and the application
would be further reviewed.

p. The Department understands the concern that the broad criteria for material “complaints
or allegations demonstrating a pattem of behavior or misrepresentation is broad. The
Department agrees with the Provider Network Advisory Group recommendation that
added both "material® and a “pattern” fo the complaints criteria. The criteria are
necessary in order to effectively manage a network whera each provider can hava
unigue situations. However, the Department also agrees that adding language related to
the factors the Depariment would rely on in a denial, such as severity, recency,
frequency, repetition or any mitigating circumstances Is appropriate.

q. The Departmert agrees that excluding any provider with any criminal history is
inappropriate and did not include this criterian in minimum standards; but the
Department will further review applicants with a criminal history.

Rule Change: The Department made 11 clarifying changes to this section: two editorial
correctians, six corrections to ensura consistency with either other rule or statutory language,
one clarification to simplify the text, and two clarifications based on public comment about

confusian on Department intent.

WAC 296-20-01060 Delegation of Credentlaling and Recredentialing Activitles

The Department received oral and written comments related to the health care provider network
delegation of credentialing, summarized below.

Comments:

a. Saeveral commenters were concemed about the delegation of credentisfing and
recredenﬂ;’aling, either based on lack of sfatutory autharity; concem that such defegation
creates diffarent rules or will employ an outside network that make arrors with no
accountahiiity; that all agreements and the vendor selection process should be apen and
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public; that stakeholders envisioned requiring network providers to be credentialed by
outside health plans which use NCQA or simitar guidelings, nat that the Department
contract out its own credentialing process; and that delegating to groups that need
credentialed would create a conflict of interest for those groups.

Response:

a. There appears to be a misunderstanding about how delegated credentialing (as opposed
to enroliment) works. The Department agrees with the commenters that indicats it would
be unwise to create separata networks or entities with different rules or no accountability.
Delegated credentialing permits an organization, usually a large provider group, to gather
and conduct the first round of validation of the individual provider information that is
required by the application. These groups are required to follow NCQA or equivalent
standards. The arganization can alsc indicate that they believe the individual providers
either meet or do not mest the Department standards. Using standardized information
collaction siaves the larger groups' time as they routinely prepare this information far
multiple payers and save the Department time in reviewing the appiications for
completeness. The Department remains responsible for making the decision to enroll into
its network, according to its standards.

Rule Change: The Department made one clarifying change based on public commant about
confusian of Department intent to emphasize that the autharity te approve remains with the

Department.

WAC 296-20-01070 Waiting Perlods for Reapplying to the Network

The Department received oral and written camments related to the health care provider network
waiting perfads for reapplication, summarized belaw.

Commenta:

a. QOne commenter indicated that inéligibility to reapply for certain reasons was not a
waiting pariod and exceeds statutory authority.

b. Several commentars requested clarification that ineligibility would not apply to
providers who have been terminsted from d state or fedsral program “for convenience™
or for any felony conviction. .

¢. Several commenters indicated that the length of time for reapplication, five years,
seems excessively long or arbilrary.

d. One comrnenter abjected lo the exception for pendmg, minor, clerical items; indicating
disagreement that pending or minor actions could be used to support denial or removal
and that if a catchall is needed, the minimum standards and continuing requirements

should be tightened up.
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Response:

a. The Department agrees with the Provider Network Advisory Group that there are certain
criteria that would make a provider ineiigible and disagrees that these limited criteria are
beyond its statutory authority: the statute gives the Department broad authority to
effectively manage the netwark and the rutes reflect the statute, where certain criteria,
whether in'minimum standards or risk of harm include or amount to permanent removal
or denial.

b. The Department agrees that clarification is needed to ensure that ineligibility would not
apply to providers terminated for convenience from a govemment health care program.

¢. The stalute directs the Department to work with the Provider Netwark Advisory Group on
the length of this waiting period. This waiting period was unanimously approved by the
provider, business, and labor representatives. The Department disagrees that the
reapplication time period is excessively long or arbitrary; the denial or removal procass
are much more extensive than other public and private health payers, and this time
pericd is adequate to demonstrate that the issues causing denial or removal have been
resolved or remediated.

d. The Departmarnt disagrees with removing the exception for minor or clerical issues. This
was added at the requast of Provider Network Advisory Group to ensure the Dapartment
had the flexibility to manage certain exceptional cases that might technically meet
criteria for denialiremoval, but would not meet larger goals to encourage broad access

while meating quality of care’standards.

Rule Change: The Department made one clarifying change based on public comment to clarify
that the ineligibility period does not apply to terminations for convenienca.

WAC 296-20-01080 Management of the Provider Network

The Department received orat and written comments related to the management of the health
care provider network, summarized below.

Commants:

a. One commenter was concemned that the Department had the ability to turn Joctors
away if thay were not meeting “qualify care standard” which the commenter translated
to toc much time loss; too many work restrictions; too many surgical referrals or MRI
referrafls and they will be oullfers.

b. Onae commenter requested changing the phrase “opportunity for the provider to
change” to “opportunity for the pravider to remediate.”

¢. One commenter requested changing “shall’ instead of “may” regarding provision of
education and less severe actions.

d One commenter indicated that classic unigue mitigating circumstances should include
disabfiity and chronic pain; and that the exclusion is inappropriate because these would
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seem {0 be the classic miligating circumstances and/or that prescribing for pairy -
management should follow the new DOH regs, and/or that the rufes do not account for
difficulties confronted by attending physicians; aspecially where the problem arises
becausa of the Departmants or seff-insureds conduct, not because of any inaction by
the doctor leads to chronic pain; and fimiting appropriate treatment to "curative or
rehabiltative” care is inconsistent with the statute.

Response:

a.

The Department is focused on its abligation created by statute, which includes “monitar
quality of care and assure efficient management of the provider network®. The
Departnient disagrees that quality of care is defined as indicated in the commant, or not
defined: expectations for quality care are set forth in the netwark continuing
requirements; will be forthcoming In the rules or policles about the voluntary second ter,
COHE expanslon, and incentives for bast practices; and the minimum quality of care
threshold, below which a provider could be removed ara set forth in the risk.-of harm
section.

The Department agrees that changing the language to “remediate” instead of “change”
clarifles the intent.

The Department disagrees with starting with lesa severe actions in each case. The
Departmant, as stated in subsection (2) intends to consider the severity of the issue or
risk of harm In deciding upon the appropriate dction. The Department agrees with the
Providar Netwark Advisory Group discussion and recommendation to preserve floxibility,
because requiring a step-wise approach o each case does not afford the Degartment
the flexibility needed to consider ths circumstances of each case in order to effactivaly
manage the network.

The Depariment disagrees with commenters that the rules have the sffect of not
racognizing or discounting disability ar chronic pain or other factors that could lead to
poor autcomes. The Department agrees, and the rules require, the Department ake into
account unique mitigating circumstances. Duratian of disability and chronic pain ars
listed as factors that on their own, (“in and of themselves”) are not uniquely mitigating.
The Department racognizes muitiple factors can lead to paor outcomes and prehibits
action for isolated incidents, or incidents where other mitigating factors were present.

Rule Change: The Department made eight clarifying changes to this section: seven comections

to ensure consistancy with either other rule or statutory language, and one editorial corraction

based on public comment.

WAC 296-20-01090 Request for Reconsideration of Departiment Decision

The Department raceived aral and written comments related to the request for reconsideration
of a Department decislan, summarized below.
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Commaents;

a) Severzf commenters wers concemead regarding due pracess for providers who are
rejected or lerminated from the network. They indicated that the proposed rule is
unclear aboul the appaal rights of a health care provider whase request for
reconsideration is denfed and the sppeal rights should be explicitly referred to.

Response: A

a. The Depariment has consistently indicated and been advised that other statutory provisions,
namely appea! rights contained In RCW 51.52 remain unaffected. The Department agrees
to clarify explicitly that health care provider network decisions, such as denial or removal,

are appealable under RCW 51.52

Rule Change: Tha Department made ane clarifying change to indicate that the heaith care
provider netwark decisions are subject to appeal under RCW 51.52.

[ WAC 296-20-01100 Risk of Harm

The Department received oral and written comments related to risk of haﬁn, summarized below.

Comments;

a. Several commanters indicated that this section was unique and aducation of thase
requiremants needs to occur to ensure that expectations are clearly communicated and
or need to be monifored closely to ansure appropriate applfcation.

b. One commentor indicated that °risk of harm” language is a big step toward ensuring that
all injured workers receive tha best possible medical care. .

¢. One commenter indicated that risk of harm shoutd include treatment or caverage
pursuant to a BIIA or Court Order, or the standard of care for the profession because &
gives an axpectation that there are studies and evidence supporting every clinical
decision made by a provider. Most treatment provided to a patient is largely basad on
“best practices” and doesn’t atways have high qualily sclentiffc vafidation as safs and
effactive yst this should not excluds the defivery of such care. Please maks language
adjustrment that reference “if such care has been shown to cause injury or harm, be
unsafe or ineffective”,

d. The dept. should not be calcutating its own ‘normative data on frequency’. This language
would permit the dept. to create its own standards, without any real requirement for
evidence, and then use those standards fo fimit the providers who ars availabte to care
for infured workers; using the lowest decile as a factor will aventually eliminate al

providers,
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Response:

a. The Department agrees that these changes are unique and represent great progress in

working with the health care provider community, including the business and labor
communily, to ensure -that injured workers are receiving high quality medical care and
will not be further harmed by treatment. The Department agrees with IIMAC, who over
the course of several public meetings, assisted in drafting, and unanimously approved
the risk of harm language, the {ICAC, who agreed with the risk of harm language; and
the Provider Network Advisory Group who also approved this fanguage. The
Department agrees that clear communication and angoing education are critical.

. The Department agrees that these changes are unique and represent great progress in

working with the health care provider community, inciuding the business and labor
commuirtiity, te ensure that injured workers are recsiving high quality medical care and
will not tie further harmed by treatment, .

The Departmaent disagreas that an explicit exceptlon be addad for treatment that is
appraved or provided pursuant ta a BHA or Court Order. This tanguage was approved

- by IIMAC and ICAC, and a majority of the provider network advisory group, including afl

clinicians, agreed that this specific lanquage should not be added. The BHA and courts
are reviewing and declding on a request for a specific action in an individual case, often
where such requests are exceptions. The Department complies with BIIA and court
orders with respect to the facts dacided in that case. The risk of harm rule already -
prohibits the Department from taking action based on an isolated Incident or case and s
focused on factors that demonstrate pattema of low quality care that expose a gatlent to
risk of harm or death. The underlying quesfions and the relevant determining factors are
differsnt; it is inappropriate to use a determination made in a unique case by an sxtemnal
entity appilying its own criteria to be a bar or prahibition for the Depariment to raview a
set of activities based an the criteria set forth in this rule.

. The Department disagrees that it will be creating its own standards; the risk of harm rule

i8 carefully constructed to ensure that aif three slements (harm, low quality care, and a
pattern) must be present and that each of those elements are defined. Establishing a
pattern is a key protection for praviders, requested by clinicians within ItMAC and 8CAC
to ensure (hat a poor health outcome, by itself would not be defined as harm, Requiring
data is esgential to that pattern, and the Department must use the data it has available;
both intermal and external. Tha Department does not intend, and the rules as written do
not pemmit the Department to eliminate providers golely on the basig that the provision of
health services is in the lowest decile; such care must also be low quality and related to
harm, as defined in the rule.

Rule Change: Tha Department made no changes to this section.
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ASHINGTON
DEPARTMENT OF LABOR AND INDUSTRIES
Tumwater Building, PO Box 44233 © Olympia, Washington 98504-4261

December 20, 2012

Leonard H. Albert, MD
2026 Olympic Highway North, Suite 202
Shelton WA 98584

Dear Dr. Albert:

Thank you for your recent application to join our medical network for injured workers in
Washington State.

Your application was reviewed by a credentialing committee. It failed to meet one or more
professional qualifications or practice history requirements and has been denied.

Under WAC 296-20-01090, providers have the right to request reconsideration from tae
department. You also have the right to appeal final agency decisions under Revised Code of
Washington (RCW) 51.52. This decision will become final 60 days after you receive this
notice unless a written request for reconsideration is filed with the Department of Labor
and Industries or an appeal is filed with the Board of Industrial Insurance Appeals.

Credentialing requirements are in Washington Administrative Code (WAC) 296-20-01030 and
296-20-01050. The specific area(s) your application did not meet is/are:

s WAC296-20-01050(3)(c) The provider has a history.of noncompliance with department

of health or other state health care agency’s stipulation to informal disposition (STID),
agreed order, or similar licensed restriction.

e WAC 296-20-01050(3)(j) The provider has a history of material noncompliance with the

department’s rules, administrative and billing policies, evidence-based coverage

decisions and treatment guidelines, and policies and other national treatment guidelines

appropriate for their patient (based on severity, recency, frequency, repetiticn, or any
mitigating circumstances)

*  WAC296-20-01050(3)(1) Provider has a history committing negligence, inccmpetance,

inadequate or inappropriate treatment or lack of appropriate follow-up treatment which
results in injury to a worker or creates unreasonable risk that a worker may be harmed
(based on severity, recency, frequency, repetition, or any mitigating circunistaces).

s WAC 296-20-01050(3)(0) The provider has a history of informal licensure actions,
conditions, agreements, orders.

e  WAC296-20-01050(3)(r) The provider has a history of material complaints or
allegations demonstrating a pattern of behavior(s) or misrepresentations including, but

not limited to incidents, misconduct, or inappropriate prescribing of controlled substances

(based on severity, recency, frequency, repetition, or any mitigating circumstances
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Leonard H. Albert, MD
December 20, 2012
Page 2

What is the impact of this decision? The department will not reimburse you for any on-going
treatment of injured workers under your care after the effective date. You will need to assist any
injured or ill worker you are currently treating in transitioning to a network provider. A list of
enrolled L&I Medical Providers is available here: www.FindADoc.Lni.wa.gov .

What actions must the department take? The department must notify any injured workers where
you continue to be listed as the attending provider, 30 days after this notice to you, so that the
injured worker has adequate time to find and transfer to a network provider. Also, upon the
effective date, the department is required to report this application denial to the National
Practitioner Data Bank.
How do you request reconsideration?
1. Your request for reconsideration must be received by the department within 60 calendar days
of being notified of this decision.
2. Inyour request, you must:
a. Specify the department decision(s) that is being disputed;
b. State the basis for disputing the department decision;
¢. Include any documentation to support your request.
3. The department will issue a reconsideration decision within 90 days of your request.
4. You can fax your information to 360-902-4563 or mail it to:
Washington State Department of Labor and Industries
Health Services Analysis
PO Box 44261
Olympia, WA 98504-4261

Are you eligible to reapply to join the provider network? Your eligibility to reapply depends on
the reason for your denial and is found in WAC 296-20-01070. You are eligible to reapply to the
network after five (3) years, unless you were denied from network participation due ro:

¢ Finding of risk of harm
e Excluded, expelled or suspended, other than for convenience, from any federaliv or

state funded programs
o Convicted of a felony or pled guilty to a felony for a crime and felony has not been

expunged from the provider’s record
e Sexual misconduct as defined in profession specific rules of any state or jurisdiction

If you have any questions, please feel free to contact the department at 360-902-5140 or by email
at ProvNet@Lni.wa.gov.

Sincerely,

Randal Franke, MD .
Associate Medical Director




- STATE OF WASHINGTON
DEPARTMENT OF LABOR AND INDUSTRIES _
Tumwater Building, PO Box 44233 € Olympia, Washington 98504-4261

February 26, 2013

Leonard H. Albert, MD-
2026 Olympic Highway North, Suite 707
Shelton WA 98584 ' -

Dear Dr. Albert:

Your request for reconsideration of the department’s decision to deny your application to
participate in the department’s provider network was reviewed and the department’s original
decision to deny your application was affirmed. The department reviewed your request, the
additional inforrnation you submitted and any additional information the department acquired.

This is a final Order and Notice of theDepartment of Labor and Industries. This Order is
effective on March 16, 2013 (60 days after receipt of first notice). You may fils a written appeal
tothe Board of Industrial Insurance Appeals within 60 days of receiving this decision. Appeals
must be sent to the Board of Industrial Insurance Appeals, 2430 Chandler CtSW, PO Box 42401,

Olympia WA 98504,

The department will no longer reimburse you for any on-going treatment of injured workers
under your care after the effective date. You will need to assist any injured or ill worker you are
currenﬂy treating in fransitioning to a network provider. A list of enrolled L&I Medical Providers

is available her° www.FindADoc.Lni.wa.gov.

The department will also be working with the fnjured workers to transition care to network
providers, when needed. . To help facilitate the transition, the department is sending a notice to the
injured workers advising them that they need to transfer to a network provider. The notice to ‘
injured workers was mailed few days after your receive this notice. The department is reuned to
report this application denial to the National Practltloner Data Bank.

If you have any questions, please feel free to contact the Gary Walker, MA, MPA, at 360-902-
6823 or at department at 360-902-5140 or by email at walg235 @Lni.wa.gov.

Sinéerély,
&7 . Fora b

Gary Franldm, MD
Medical Director
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| STATE OF WASHINGTON
DEPARTMENT OF LABOR AN INDUSTRIES .
Tummvater Buididing, PO-Box 32336 l”'mjmz g L.smw'un 985044261

January-29, 2013

chfL Snmme DO
7614 195" ST SW
Suite 200

‘Edmonds WA. 98026

.Déz’z’r Dr. Summe:

"I’hank}ou for your recent application to join our.medical tictwork for mJured workers in
Washington State. ‘

© Your appl;catxon Was reviewed by a credenhahng comraittee. Tt faJled ‘1o meet one or more.
~profcssmna1 quahm.zmons oF; prachce history requirements-and has been demed

Under WAC 796-” () 01090 provlders have thc nght to raquest reconmderadon from the
department, You alsa’ have the riglitio appeal final agency- decisions-under Revise fCode of
Wachmoton (RCW} 51.52. This decision.will become final 60 days aftcr “You ré
' nohce un]ess A vrj tten request for reconSIderanon xs f' led wuh the Departm

.Crcdcnnahng requirements @re in Washington Administrative Code (WAC) 796 20-01030 and
296-20-01050. The specific area(s) your apphca.hon did not meét is/are:

¢ WAC296-2 0-010:0(3)(;) Mdtenally noncomphant with the depaﬂment s.rules,
adrhinistrative and billing policies, evidence-based coverdge:decisions and Ueatmcm
guidelines, and policies and other national tréatment: cmdclmes appropnal:: for their
patient (based on seventy, recency, freduency, Tepetition, or any maitigating:
cxrcumatancns)

s WAC 296—2 0-010:0(3)(1) Commmed negligence; incompetence, madequate or

mapproprxate* treatment of. lack of appropnate foilow—up {reatment which fesults in injury
to.a worker ‘or créates urircasonable risk that a worker may be. h'umed (based ¢ on'séverity,

recengy; frequency, Tcpc‘huon OF- an;y mitigating circuiistances)
s WAC ’796-)0 01 050(3)(q) Engaged in billing fraud or-abuse orhas a lnstory of other
significant billing ifrégularities .

Phat is-the impact ofthis.decision? The departiient will not relmbursc you for any‘on:going

treatment of injured vrorkerS under your care after the effective date. You will'nced to assist any

injured or 1ll ' worker you are currently treating in transitioning fo & network provlder A list of
enrolled L&T Medical Providers-s available here: wivw FindADoe.Lni.wa.eov:
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Je“ﬂ? L. Summe, DO
-January 29,2013
Page 2

' W?zat aclrous st rhe'deparfment rale? The depar{ment must nonfy any mJured workers where

: we reoewe wntten reg
outcomc of: 1hc; ‘

_ How do.yoit reguestrecanszdera!wn?
1. Your réquest for reconsideration Tiust be recéived by the: department within 60'calendar days
~ ofbeing nofifizd of this decision.. :
2. In your requesL, you must;
a. Spccﬁy e chartment declsxon(s) that is being dlsputed
b. State thé basxs for dlsputmv the department dccxsxon )
- ¢ Includeany documcntanon 10'support’ yolir rcquest
3. The. deparmenl will issiie a. reconsxdemhon demswn within: 90 days of )our rvquest
4. You canfax your information t0.360-902-4563 or maJi it'to7
Waslnngton State: Depaftxllent of Labor arid Indusmes '
-Health Sefvices Ana1y51s
PO Box'44261
’-Olvmpla WA ’38504-4761

During reconSIdcmtJ/' n_'ihe d epartment wﬂl consider. any new. mformatmn you pmvxde and other
: ncw mformauon TeC: jed by the department sirice’the decxslon was ‘made in conjunction with the

Are you ehgzble 10 rmpply to join the prawder network? Your ehmblhty io. rvapply depénds on
the reason for your denial'andis found 1 m WAC 296-20-01 070. You are eligible to reapply to the
nietwork after five (5 ) years, un]ess you' were denied from ncrwork pammpahon due to:.
. Fmdmc Dfnsk ofha.rm
. E\cluded expe]led or suspended, other than for convenience, ﬁ'om any, federally or
state funded programs.
»  Convicted of. afelony or:pled guilty to a felony for a ¢rime and felony ha.s not been
expunged from the prowder s record
*  Sexual mxsconduct as defined i profess:on spemﬁc ru]es oi any staté:or Junsdlmon

. If you. have any quesuons please feel ﬁee to contact the depariment.at. 360 90" 5140 or by email
at ProvNelﬂLm WR.ROV.

“Sincerely,.

Randa] Franke, MD
Assocnate Medxcal Dlrector
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STATE OF WASHINGTON
DEPARTMENT OTF LABOR AND INDUSTRIES
Tumwaler Building. PO Box 44261 ® Olympia, Washington 98504-4261

April 12,2013

Jeff L. Summe, DO
7614 195" ST SW
Suite 200

Edmonds WA 98026

Dear Dr. Summe

Your request for reconsideration of the department’s decision to deny your application to
participate in the department’s provider network was reviewed and the department’s original
decision to deny your application was affimied. The department reviewed your requess, t}u.
additional information you submitted and any additional information the department acquired.

e
m
O

m
%
O

This is a final Order and Notice of the Department of Labor and Industries. The effective date of
this Order is the date you receive this letter. You may file a written appeal to the Board of
Industrial Insurance Appeals within 60 days of rcceiving this decision. Appeals must be sent to
the Board of Industrial lnsurance Appeals, 2430 Chandler Ct SW, PO Box 42401, Olywrpia WA
98504.

The department will no longer reimburse you for any on-going treatment of injured workers
under your care afier the effective datc. You will need to assist any injured or ill worker you are
currently treating in transitioning to a network provider. A list of enrolled L& Medical Providers
is availablc here: www . FindADoc.Lni.wa. gov.

The department will also be working with the injured workers to transition care to network
providers when needed. To help facilitate the transition, the department is sending a notice to the
injured workers advising them that they need to transfer to a network provider. The notice to
injured workers will be mailed few days after your receive this notice. The department is
rcquired to report this application denial to the National Practitioner Data Bank.

If you have any questions, please feel free to contact Gary Watker, MA, MPA, at 360-902-6823
or by email at walg235@Lni.wa.gov.

Sinccrely,
J\M,;( m. :7::'44,,41?4: '

Gary Franklin, MD
Medical Director

cc: Randofph 1. Gordon |

et ——

. ———
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LEONARD ALBERT MD.. Ph.D.. PLLC

INTERNAL MEDICINE, PAIN MANAGEMENT, ANESTHESIS
Ph: (360)432-1234 Fax: (360)432-2343
2026 Olympic Hwy. North, Suite 202
P.0. Box 698 / Shelton, WA 98584

poCKeET No._L3 £.103]

January 29, 2013

s

Department Of Labor and Industries .
Heslth Services Analysis ‘
P.O. Box 44261

Olympia, WA §8504-4261

January 29, 2013

Response td L & 1. regarding denial ofappﬁcaﬁon'fér medical network for injured workers in Washington state. -
Letier dated 12/20 2012, but received 1/16/2013.

Dear Credentialing Committee:: . )
| protest your dental of my joining the medical network for injured workers in Washington state. This is based on a

~—yvashington sate Stpreme Court decision i the Nguyen versus Washington State Medical Quality Assurance

Commission. None of iy patients have been materially harmed and most have benefited from the therapy | have

prescribed. . . .
I am enclosing a copy of my curticulum vitae to demonstrate my expertise in the area of narcotic prescriptions and

drug abuse.

.

Sincerely,

Leonard Albert M.D., PhDD
Cc: Board of Industrial Insurance Appeals

//ﬁ\
8 £

. OARD O :
INDUSTRIAL INSU,
DL(SMPIA. WARSAF'I;Eg Wf OHEALS

[
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1983-1985: Medical Director, Therapeutic Health Services, a licensed drug abuse treatment

center, Seattle, WA

1982-present: Lecturar for CME courses in Pharmacology of Depression and Pain

Ménagement
1982-1983: Staff Physician, Therapeutic Health Services, Seattle WA
1382: Instructor, Pharmacology of Substance Abuse, Seattle University, Seattie, WA

i981—1982: Internal Medicine, private practice, Seattle, WA

1980-1981: Associate Diractor, Sanford University Pain Center, Stanford, CA |

1980-1981: Physician Scientist, Dept. of Clinical Pharmacology, Stanford Univ., Stanford CA

CERTIFICATIONS

1986: Americar Board of Anesthesiology
1980: American Board of Internal Medicine
1977: National Board of Me_dicaf. Examiners

LICENSURE |
Washington # 252090015840

COMIVHTTEES

1998-2000: Co-Chief, ICU, Mason General Hospital, Shefton"-WA

1998-2000: Chief of Medici'ne, Mason General Hospital, Shelton WA
1996-1998: Chairman, Pharmacy and Therapeutics Committee, Mason General Hospital,

_Shelton WA

1986-1992: Pharmacy and Therapeutics Committee, Capital Medical Center, Olympia, WA

1983-1985: Professional Review Organization of Washington
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Dent, R.; Guillaminault, C.; Albert, L.; Posner, B.” Cox, B.; and Goldstein, A. “Diurnal Rhythm
Of Plasma Immunoreactive Beta-Endorphin and its Relationship to Sleep Stages and Plasma
Rhythms of Cortisoland Prolactin. 1, Clin. Endocrin. And Metabol., 52:342-7, 1981

bert, L. “Newer Potent Analgssics “ Rational Drug Therapy 16:1-6, 1982

Grev‘er‘c, P.; Albart, L. and Goldstein, A. “Physiological and Psychological Effects of an Eight

Hour' lm‘usion of Naloxone in Normal Men” Biol. Psychia’cr\/ 18:1375-92, 1933

Spiegel, D.; A!berL, L. H “Naloxone fails to reverse hvpnot|c aHewatlon of chronic pain”
PsychopharmacoEOgv(Bex!) 1983 ;81 {2): 140-3

Albert, L. “Analgesic Agents that Act Centrally to Modify Pain” in Controversies in
Rheumatology R. Willkens, ed. Grune and Stratton, New York, 1987

Hecker, B. and Albert, L. “Patient-Controlled Analgesia” Pain 35:115-120; 1988
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From: Whatton, Angela J (1 NI)

To: LNI RE Public Recgrds Mailbox
Subject: FW: 2ublic Records Request #94359
Date: Wednesday, July 24, 2013 12:46:04 PM

Angie Wharton
Public Records Unit
Dept. of Labor and Industries

Email requests to: PublicRecords@LNl.wa.gov

From: Shawn Newman [mailto:newmanlaw@comcast.net]
Sent: Wednesday, July 24, 2013 11:16 AM

To: Wharton, Angela J (LNI)

Cc: Throgmorton, Michael (ATG)

Subject: RE: Public Records Request #94359

Thank you. I noted in the termination letter states at page 2 under What
actions must the department take? that “The department must notify any
injured workers where you continue to be listed as the attending provide so
the injured worker can transfer to a network provider. ... The Department is
also required to notify the National Practitioner Data Bank of this decision.”
As a follow up to my PRR, I am requesting copies of the notice LNI sends to
injured workers and the National Practitioner Data Bank. 1 would like the
form letter (if there is one) and any such letters sent out regarding Dr. Leonard
Albert, M.D.

I would also like to see any communications between LNI and the Medical
Quality Assurance Commission regarding LNI’s consideration of MQAC
probationary orders in the credentialing process. Specifically, I understand
from MQAC that LNI considered MQAC probation rulings as an aggravating
factor in determining whether or not to allow a physician to become a member
of the Network. I further understand that MQAC disagreed with that
characterization.

From: Wharton, Angela J (LNI) [mailto:WHAA235@1 NI.WA.GOV]
Sent: Wednesday, July 24, 2013 10:16 AM

To: pewmanlaw@comcast.net
Cc: Throgmorton, Michael (ATG)

Subject: Public Records Request #94359

Dear Mr. Newman,

Attached you will find a copy of three termination letters in response to item #2 a ¢ your public
records request received on July 16, 2013. We have searched our records and found that we do not

A9
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Once the form is completed it is submitted to HIPDB

@ shis completes my response and closes this request. If [ can be of further assistance, please let me know.

Shawn Newman

rom: Mitchell, Bonnie J (LNI) <mitb235@LNI. WA .GOV>
sent: Tuesday, August 27, 2013 4:11 PM

To: newmanlaw@comcast.net

Subject: Public Records Request ID 94988

Dear Mr. Newman:

Here are the steps when a HIPDB report is to be submitted for denial into the provider network. These are st
for all reports.

)
2)
3)

Sincerely,

Bonnie HWitahelt

Bonnie Mitchell

Public Records Unit

Dept. of Labor and Industries

PO Box 44632

Olympia WA 98504-4632

Phone: 360-902-4404

tax: 360-902-5529

Email requests to: PublicRecords@LNI.wa.gov

Look in the provider’s electronic file to check status and dates.
Sign into the Data Bank and go into the Reporting Service to draft the Report.

| copy the pertinent biographical data as well as the date of action and effective date ot denial from the provider’

electronic file and paste into the HIPDB report template.

The type of adverse action is Government Administrative.

The adverse action classification is: Denial of initial application.

[ enter the following text into the field for Basis of action: “Does not meet Dept credentialing requirements”
The length of action is ‘Indefinite’

[s'the subject automatically reinstated after adverse action period is complete: ‘No’.

The following text is added into the field ‘Reasons for Action’: “Failed to meet departmert credentialing
requirements as specified in Washington Administrative Code.”

eps
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APPENDIX
A-10
Findings of Fact,
Conclusions of Law,
and Order Denying
Plaintiff’s Motion
for Declaratory Relief




BOARD OF INDUSTRIAL INSURANCE APPEALS
OF THE STATE OF WASHINGTON-

LEONARD ALBERT, MD, PHD, AN DocketNo.  13-2-01677-7
INDIVIDUAL, AND JEFF SUMME, DO,
AN INDIVIDUAL, PROROSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
PLAINTIFFS, ORDER DENYING PLAINTIFFS' (
: MOTION FOR DECLARATORY
V. JUDGMENT
STATE OF WASHINGTON,
DEPARTMENT OF LABOR &
INDUSTRIES, -
DEFENDANT.

Provider No.

This matter came on before HONORABLE JUDGE
open court on November 19, 2013 on Plaintiffs’ Motion for a Declaratory Judgment. Plaintiff
LEONARD ALBERT, MD, PhD appeared by his counsel, SHAWN NEWMAN. Plaintiff
JEFF SUMME, DO appeared by his counsel RANDOLPH 1. GORDON.- The Defendant
DEI?ARTMENT OF LABOR AND INDUSTRIES appeared by its counsel, ROBERT W.
FERGUSON, Attorney General, per MICHAEL THROGMORTON, Assistant Attomey
General. The court reviewed the records and files herein, including thé declarations of

PROPOSED ORDER DENYING PLAINTIFFS' ! ATTORNE\;OGZNE?AL_ OI"‘) WASHINGTON
anoy usties Vivision
MOTION FOR DECLARATPRY JUDGMENT 7141 Cleanwater Drive SW
. PO Box 40121
Olympiz, WA 96504013 !
(360) 58¢ 707

FAX: (3603 576-7717
o A10
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51 f"] RCW 51.52.075 is applicable to decisions of the Department of Labor and Industries to

Gary Franklin, MD, Leah Hole-Marshall, Randal Franke, MD, Kaylynn What, Leonard Albert,
Jeff Summe, Shawn NeWman, and Randolph Gordon, and the exhibits attached thereto. The
court also considered the briefs submitted by counsel and heard the argument of counsel.
Therefore, being fully informed, the court makes the following:

I FINDINGS OF FACT

1.1 In 2011, the Washington State Legislature amended RCW 51.36.010C, creating the

Medical Provider Network. The legislature empowered the Department of Labor and

| Industries to promulgate rules governing the admission, oversight, suspension,
termination and denial of providers who applied to join the Network.

1.2 Plaintiffs applied to join the Medical Provider Network and were denied admission.

1.3 The Department of Labor and Industries has not issued any order “terminating”
Plaintiffs’ authority to treat and to bill for treatment of injured workers in Washington
within the meaning of RCW 51.52.075

Based on the foregoing findings of fact, the Court now makes the following:

IL CONCLUSIONS OF LAW

2.1 This Court has jurisdiction over the parties and the constitutional issue raised by

%ﬂ Plaintiffs. This Court does p§¢ have jurisdiction to consider Plaintiffé’ argument that (%

deny their applications to join the Medical Provider Network created under the 2011

amendments to RCW 51.36.010.

2.2 PWmot shown entitletrent to admission to t dical Provider Network
created under thE’ amendments to RCW 5T:36.010.
~

PROPOSED ORDER DENYIING PLAINTIFFS' ‘{:‘\TTORNE\;OG"E\E?‘I:; ;:l;‘::’:s\liim\IGTON %

MOTION FOR DECLARATORY JUDGMENT /& \bé/w/rz, 05 713 Clemmumes Drive Sw
PO Box 40121

1
éL/é/g/l/M W /47206{/4% i iympia, WA 95504-0121
772 Dv, CAL P20 1 D&~ E T2 20 = &:6?3)6%%65-;2777 17
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2.3 Plaintiffs do not have a constitutional Tibexty interest in treating injured workers.

g

2.4 _Plaintiffs do.not-have-a-eenstitutiomat prope

2.5 Pmﬁ&h@fe failed to establish a legitimat€

that Plaintiffs’ Motion for a Declaratory Judgment is DENIED.

DATED THIS f day of November, 2013.

Presented by:
ROBERT W. FERGUSON
Attomey General

MICHAEL J. THROGMORTON
Assistant Attorney General

WSBA No. 44263

Approved as to form by:

jd_j”’ g
SHAWN NEWMAN, WSBA #14193
Attbrney for Plaintiff Leonard Albert

OLPHG ON, WSBA'#8435

itt_oryor Plaintiff Jeff Summe

PROPOSED ORDER DENYING PLAINTIFFS' 3 ENERAL OF WA
MOTION FOR DECLARATORY JUDGMENT e oy
PO Box 40121

Olympia, WA 98504-012]
(360) 586-7707
FAX: (360) 586-7717

tation of entitlement tb\adm%

the Medical Fmr the 2011 amendments {0 31.56.010.

2.6 Plam, t have a due précess right to a Precdeprivation hearing dn-the state’
decision to de:maﬁmm;oin the Medical Provider york. \é

Based on the foregoing Findings of Fact and Conclusions of Law, IT IS ORDERED

ATTORNEY GENERAL OF WASHINGTON
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SUPREME COURT FOR THE STATE OF WASHINGTON

LEONARD ALBERT, M.D., Ph.D., an
individual, and JEFF SUMME, D.O, an
individual,
Plaintiffs/Appellants,

V.
STATE OF WASHINGTON,

DEPARTMENT OF LABOR &
INDUSTRIES,

Defendant/Respondent.

SUPREME COURT
NO. 89664-0

CERTIFICATE OF SERVICE
BRIEF OF APPELLANTS

[ declare, under penalty of perjury, under the laws of the State of

Washington that on this date, | caused to be served a copy of the Brief of Appe!lants

on:

Michael J. Throgmorton, Assistant Attorney General

Kaylynn What, Assistant Attorney General

Katy Dixon, Assistant Attorney General

Office of the Attorney General, Labor & Industries Division,
7141 Cleanwater Drive SW, Olympia, WA 98504-0121

PH: (360) 586-7707

Dated: 1/21/14 %

/ _7'6#4

.

Shgwn Newman, WSBA 14193

Attorney for Plaintiff Dr. Leonard Aibert

CERTIFICATE OF SERVICE - 1

SHAWN TIMOTHY NEWMAN,

ATTORNEY AT LAW, INC., P.S.
2507 CRESTLINE DR., N.W.
OLYMPIA, WASHINGTON 98502
TELEPHONE: (360) 866-2322
FACSIMILE: 1-866-800-9941
E-MAIL: SHAWN@NEWMANLAW.US




