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I. STATEMENT OF FACTS AND PRIOR PROCEEDINGS

---------------------- Kristine Brumfield (‘Plaintiff’”) worked for the State of
Washington for more than 12 years at the Olympia office of the Employment
Security Department (‘ESD”), (CP at 147:22-24), under the leadership of
Defendant Commissioner Brian Dempsey (‘Dempsey’). CP at 108, par. 9. Her
supervisors were Pat Seigler (‘Seigler), Id, par. 4, and Brian Roper (‘Roper’), CP
at 84:21-22 (i.e., ESD, Roper, Dempsey, State, collectively ‘State’ or ‘Defendant’)
and during that time she was regularly promoted in both position and salary, and
had no disciplinary incidents whatsoever (CP at 144:11-16). In January 2009,
Plaintiff emailed to herself an Access Database table (CP at 84:19) in effort to
preserve other evidence she had uncovered that certain tax-credits were
unjustifiably missing. CP at 147:8-9. This email was at the same time cc’d to her
then-supervisor Brian Roper (‘Roper’). CP at 146:8. On July 27, 2009, Plaintiff
sent an email to Roper and her immediate supervisor Seigler in which she
announced that she had filed a whistleblower complaint with respect to said
database problems. MSJ at 4/CP at 86:12-19. Defendant and Plaintiff signed a
preliminary written “interim agreement” that did not permit Defendant access to
her home, but only to her “home computer file”. CP at 136:13-21. Defendant,
however, entered her home to access such file despite Plaintiff’s protesting earlier
that day that they needed a search warrant and she was denying them permission

to enter her home. CP at 136:10-11. Defendant while inside her home deleted



from her personal email account not only the email containing the database in
question, but other emails having nothing to do with this database (CP at 138:18
ff). Ultimately, Defendant presented Plaintiff with a proposed contract
terminating her employment. Plaintiff never signed it, and her signature is
missing from the original in Defendant’s possession (the one which Defendant,
for obvious tactical reasons, conveniently doesn’t include with its motion for
summary judgment [‘MSJ’]). CP at 126:3-6.

Plaintiff indicated to her Union Representative Judy Devoe (‘Devoe’) that
Plaintiff did not wish to resign her job (CP at 149, par. 33), however, later that
same day, Devoe place her own union representative signature on the employment
termination contract. Id. Defendant took Devoe’s signature to be legally binding
on Plaintiff, and found that Plaintiff’s signature being missing was of no
consequence, , and refused to allow Plaintiff’s attempt to rescind. CP at 113, par
25.

I1. ASSIGNMENTS OF ERROR AND ISSUES

PERTAINING TO ASSIGNMENTS OF ERROR

Error No. 1: The trial court erred in entering the order of August 22,
2014, granting Defendant’s motion for summary judgment.
Issue No. 1: Plaintiff did not meet its own initial burden of

conclusively proving the truth of its version of the facts.



Issue No. 2: Plaintiff’s Opposition to MSJ contravened all

material facts alleged by Defendant, sufficiently to require jury trial.

Error No. 2: The superior Court’s ignoring Plaintiff’s motion to strike
was error.

Issues No. 1: The MSJ relied upon inadmissible hearsay within the
Declaration of Dempsey.

Issue No. 2: The MSJ relied upon inadmissible hearsay within
the Declaration of Roper.

Issue No. 3: Defendant prejudiced Plaintiff by citing to legal
authorities in the MSJ which Defendant improperly failed to disclose in
discovery.

Issue No. 4: Defendant prejudiced Plaintiff by citing to evidence
in its MSJ in support of its affirmative defenses, but which it failed to
disclose in discovery.

Issue No. 5: Defendant prejudiced Plaintiff by citing to evidence
in it’s MSJ in support of its defense against Plaintiff’s claim of retaliation,
but which Defendant failed to disclose in discovery.

Issue No. 6: Defendant prejudiced Plaintiff’s ability to defend her
lawsuit by destroying relevant evidence in violation of law, and

immediately after it anticipated litigation from Plaintiff (i.e., spoliation).



III. ARGUMENT

Error No. 1, Issue No. 1: Failure to meet initial burden

The movant for summary judgment must meet the highest burden
logically possible, i.e., that the truth of their version of the facts is
conclusively established:

The respondent proved only that the gas was odorized in compliance
with industry standards and an administrative safety regulation; such
compliance, however, does not conclusively establish that the gas was
adequately odorized. Rather, that evidence is merely relevant on the
issue of proximate cause. Respondent, in moving for summary
judgment, had the burden of proof that no genuine issue of material
fact existed on the question of proximate cause. Because respondent's
evidence of compliance with the safety standards does not
conclusively establish absence of proximate cause, appellants are
entitled to a trial on that issue as an element of their product liability
claim.

Zamora v. Mobil Oil Corp., 104 Wn.2d 199, 208-09 (1985)
According to the dictionary, “conclusive” requires a showing that

places a matter beyond dispute; that is, “putting an end to debate or
question especially by reason of irrefutability”. Merriam-Webster, 1996,
10™ ed. Tt is logically impossible for there to be a higher standard of proof
than irrefutable conclusive evidence. Therefore, under settled Washington
law, Defendant in this case, in moving for summary judgment, had to meet
the burden of using evidence in their favor that was so irrefutable that it

conclusively established the truth of their version of the facts.



And they had to meet that high burden irrespective of whether Plaintiff

filed an Opposition:

Initially the burden is on the party moving for summary judgment to
prove by uncontroverted facts that there is no genuine issue of material
fact. If the moving party does not sustain that burden, summary
judgment should not be entered, irrespective of whether the
nonmoving party has submitted affidavits or other materials.
Jacobsen v. State, 89 Wn.2d 104, 108 (1977)

The Supreme Court recently held that [when] there was abundant and
uncontroverted independent evidence that no discrimination had
occurred," summary judgment is proper.
Milligan v. Thompson, 42 P. 3d 418, 423 (2002)
citing Reeves v. Sanderson Plumbing, 530 U.S. 133, 148 (2000)

Failure to conclusively defend against wrongful termination.
State’s defense against wrongful termination is Plaintiff’s deposition
testimony that she signed a letter of resignation. CP at 87:15 ff (MSJ page

5 line 15 ff). But State has missed the point: The issue is not whether

Plaintiff signed a resignation agreement, but whether she signed it

voluntarily. Other parts of State’s cited transcript shows Plaintiff
testifying that she rejected her union representative’s advice to take the
resignation deal. CP at 28:21 —29:2), and that she attempted to rescind
the involuntary agreement. Declaration of Dempsey, CP at 08, §25. If
Defendant’s own evidence includes testimony that Plaintiff rejected her
union representative’s advice, and that she attempted to rescind the

“agreement”, then Defendant cannot conclusively establish the voluntary



nature of Plaintiff’s resignation, therefore the specter of State having
involuntarily discharged Plaintiff remains a jury question.

The Whistleblower statute affords its protections both those who file a
complaint with the Auditor, as well as to those who did not but were
perceived by their employer as having done so. RCW 42.40
020(10)(a)(ii). State admits that the first time Plaintiff announced her
“actually” having filed a whistleblower complaint was in her July 27, 2009
email to two different authorities over her, Roper and Seigler. CP at
86:14-15. State also admits it viewed Plaintiff as no longer employed
effective one month after that email was sent: “The resignation was
effective the following Tuesday, September 1, 2009.” CP at 89:8). The
July 2009 email notification of whistleblowing makes it impossible for
State to establish conclusively that it didn’t perceive her to be a
whistleblower during the next month when it terminated her employment.
Failure to conclusively defend against whistleblower claims.

RCW 42.40.050(2) affords to the State several ways for it to rebut the
presumption that its adverse employment decision was retaliatory:

proving by a preponderance of the evidence that there have been a

series of documented personnel problems or

a single, egregious event, or

that the agency action or actions were justified by reasons unrelated to

the employee's status and that improper motives was not a substantial

factor.
MSJ, CP at 94:12 citing RCW 42.40.050(2)



An employer need only be motivated in part by retaliatory influences
when discharging an employee engaged in protected activity to violate the
statute. Kahn v. Salerno, 90 Wash.App. 110, 128, 951 P.2d 321 (quoting
RCW 49.60.210(1)), review denied, 136 Wash.2d 1016, 966 P.2d 1277
(1998). Since the ‘personnel problems’ mentioned by the statute are those
that allow the employer to overcome the presumption of retaliation, those
personnel problems are required to be those which the employer says are
the real reason they terminated employee, if they wish to use those
problems to overcome the presumption of retaliation. Since Defendants
themselves don’t believe Plaintiff’s emailing herself a database was a
“series” (i.e., they characterize it as a ‘single’ egregious event, CP at
94:21), that particular offense does not count as “documented series of
personnel problems”. Indeed, State nowhere asserts that it disciplined
Plaintiff for anything at anytime, which means the State does not believe
that its own documentation of Plaintiff’s other workplace problems
collectively rose to the level of justifying firing her. Importantly, State
says there is no evidence in the case to establish that Plaintiff would surely
have been fired after a full investigation (CP at 322:12-13). If the State
itself is admitting the impossibility of predicting that the outcome of the
disciplinary hearing would have been termination of Plaintiff’s

employment, then the State is tacitly admitting its failure to establish



conclusively that it would have fired her for this falsely alleged “series of
personnel problems”, which means those problems do not contribute
toward establishing State’s burden here. Moreover, State’s own evidence
includes the July 27, 2009 email from Plaintiff in which she disputes the
accuracy of the negative and last evaluation of her by her immediate
supervisor Pat Seigler. MSJ Declaration of Kuehn, Exhibit D, CP at 59.
As such, those personnel problems cannot be pointed to as conclusive

13

evidence for the State’s “real” reason for involuntarily terminating her
employment, thus State fails in rebutting the presumption of retaliation.
Single egregious event, also not established conclusively or by
preponderance: The State argues that Plaintiff’s emailing herself a
confidential database constituted the type of “single egregious event” this
statute says can overcome the presumption of retaliation. CP at 95:9-13.
But again, this ‘event’ is allowed for in the statute so the employer can
point to it as the ‘real’ reason they fired an employee (i.e., rebut the
presumption of retaliation). But the State’s own evidence indicates they
did not believe this single event was sufficiently egregious to deserve
firing. First, although Dempsey allegedly thought Plaintiff’s sending the
database to herself was “a terminable offense all its own” (Dempsey

Declaration, CP 110, 1 9), the State admits it did not fire records clerk

Robert Page for committing the exact same error with the exact same



database (i.c., sending it outside State control). CP 91, fn 7. The State
also admitted that there is no evidence in this case to show that the
outcome of Plaintiff’s disciplinary hearing would necessarily have been
the termination of her employment (CP at 322:12-13), which contradicts
their obvious intent to argue this event was a terminable offense. Finally,
although State responded to Plaintiff’s first possession of the database
with allegedly great urgency (MSJ, CP at 89, fn. 6), this alleged sense of
urgency was nowhere to be found when State learned of Plaintiff’s second
possession of this database as sent to her by Robert Page; they instead
merely asked her to return it “immediately”, doing nothing more than
sending her an envelope with postage prepaid. MSJ, CP at 91, fn. 7. The
great difference in the State’s sense of urgency due to Plaintiff’s first and
second possessions of that database, combined with its own admission that
there is no evidence in this case to justify thinking the result of an full
disciplinary hearing would have been termination of Plaintiff’s
employment, makes it impossible for Defendant to meet its proper initial
goal (as summary judgment movant) to establish conclusively that it has
shown by preponderance of the evidence that Plaintift’s first possession of
that database was the single egregious event of the type the statute says the
employer must point to as their ‘real’ reason for involuntarily terminating

Plaintiff’s employment.



Failure to conclusively establish lack of improper motive. The
last possibility in the statute for overcoming presumption of retaliation is
the showing that improper motives were nof a substantial factor in State’s
taking the adverse employment action, but the above arguments, already
showing failure to conclusively establish overcoming presumption of
retaliation, leave intact a possibility of State having improper motives for
involuntarily terminating Plaintiff’s employment, an issue of material fact
and credibility which only a jury can decide. "A genuine issue of material
fact exists where reasonable minds could differ on the facts controlling the
outcome of the litigation." Ranger Ins. Co. v. Pierce County, 164 Wn.2d
545, 552, 192 P.3d 886 (2008).

Invasion of Privacy: No conclusive evidence State had Plaintiff’s
permission to enter her home: Defendants admit in the MSJ that the
scope of the search Plaintiff agreed to was contained in a written signed
agreement:

Ms. Brumfield signed an agreement which stated that, in return for her

resignation and access to her home computer file, ESD agreed to not

pursue criminal charges against Ms. Brumfield, to seal all information
pertaining to her taking the database, to not contest her eligibility for
unemployment benefits and to provide neutral references.
CP at 88:9 (emphasis added)
The agreement does not say “with access to her home.” It also doesn’t say

“with access to her home computer”. It qualifies “home computer” with

“file”, which means the written agreement unambiguously limited the

10



scope of the permitted search to just “home computer file”, in which case
Plaintiff could have given them such access by bringing her home
computer to a location outside her home, or she could have logged into her
private email account from her computer at work and then allowed
Defendants to access and delete the emailed database that way. Hence, the
written agreement does not conclusively establish that Plaintiff was giving
permission for State to enter her home.

The State quotes much from its deposition of Plaintiff to show that she
intended to allow them into her home, but there are several problems that
show the inconclusive nature of this evidence: First, Plaintiff’s testimony
to the details on how the parties would go about fulfilling the terms of the
written search-agreement violates the parol evidence rule: That rule is:

The parol evidence rule precludes the use of extrinsic evidence to add
to, subtract from, modify, or contradict the terms of a fully integrated
written contract; that is, a contract intended as a final expression of the
terms of the agreement. But a party may offer extrinsic evidence in a
contract dispute to help the fact finder interpret a contract term and
determine the contracting parties’ intent regardless of whether the
contract's terms are ambiguous. Extrinsic evidence is not admissible,
however, to show intention independent of the contract. Washington
courts focus on objective manifestations of the contract rather than the
subjective intent of the parties; thus, the subjective intent of the parties
is generally irrelevant if the intent can be determined from the actual
words used.

Brogan & Anensen LLC v. Lamphiear, 202 P. 3d 960, 961 (2009)

(citations omitted)

The trial court should have known this case law without waiting for

Plaintiff to raise it in her opposition. Second, since the agreement in

11



question also bound the State to its promise not to seek criminal sanctions
against Plaintiff, it is clear that the State believed this written agreement to
be the ‘final expression’ of the parties intents expressed therein. This
means parol or extrinsic evidence cannot be used to modify the written
terms. What did Plaintiff agree to in writing? Not to a “search of her
home”, but only to a search of her “home computer file” (i.e., the file
containing the database at issue). So when Defendant cites to the
transcript of Plaintiff’s deposition and falsely interprets it to mean Plaintiff
intended to permit access to her “home”, Defendant is using parol
evidence to insist that “with access to her home computer file” means
“Brumfield agrees to allow ESD into her home so ESD can delete the
Access database from Brumfield’s files from that location”. Had the trial
court properly observed this parol evidence rule, it would have found that
because the written agreement was the final expression of the parties’
intent, nothing stated by Plaintiff in her deposition could be used to
modify the written phrase to become the unequivocal phrase State wishes
it was. The State thus fails to conclusively establish that the final written
expression “with access to her home computer file” was Plaintiff’s
permission for them to do the necessary work from inside her fome. And
even if parol evidence to show intention or meaning were allowed here,

Plaintiff’s deposition testimony includes her unequivocal refusal to allow

12



State to enter her home (“I kept telling them no...” CP at 36:10-11, and

“I remember telling him [Dempsey] several times that he needed to get a
search warrant and he refused.” (Id at 34:6-8). The state must interpret
Plaintiff’s unequivocal denial of permission for State to enter her home, in
a light most favorable to her, for purposes of the MSJ, and being under
such constraint must admit that the record contains reasonable but
competing inferences on just what exact degree of permission Plaintiff
gave, thus creating a jury question on a material issue of fact.
Even if State convinces the appeal court that it properly fulfilled its intial
burden, that would be irrelevant, as binding case law holds that these type
of cases normally aren’t suitable for summary judgment even where
Defendant has fulfilled their burden:

Even if the defendant articulates a legitimate, nondiscriminatory

reason for the challenged employment decision, thus shifting the

burden to the plaintiff to prove that the articulated reason is pretextual,

summary judgment is normally inappropriate.
Johnson v. State, Dept. Of S&S S’s, 907 P. 2d 1223, 1233 (1996)

Error No. 1, Issue No. 2: Plaintiff’s Opposition to MSJ

contravened all material facts alleged by Defendant sufficiently to

require jury trial.

Washington law requires the summary judgment movant to avoid
using disputed evidence and to limit their supporting materials to just

those items that are ‘uncontroverted’:

13



Initially the burden is on the party moving for summary judgment to
prove by uncontroverted facts that there is no genuine issue of material
fact.

Amend v. Bell, 89 Wn.2d 124, 136 (1977)
citing LaPlante v. State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975)

Because Plaintiff properly controverted each material fact alleged in the
MSIJ Declarations of Roper and Dempsey (see Plaintiff’s rebuttal
Declaration, CP 145-148 and 148-150, respectively), she forced the trial
Court to re-classify Defendant’s version of the facts from
“uncontroverted” to “controverted”, meaning Plaintiff successfully
prevented Defendant from fulfilling its proper initial burden to support the
MSJ with “uncontroverted” facts.

Wrongful Termination: State says there can be no wrongful
termination because Plaintiff was not ‘discharged’ but signed a voluntary
resignation paper, but Washington law focuses on whether the signing was
voluntary or involuntary, it doesn’t simply stop the analysis as soon as a
signed resignation is placed into evidence. If resignation was involuntary,
then it is the legal equivalent of a discharge:

"an involuntary or coerced resignation is equivalent to a discharge."

Grovier v. North Sound Bank, 957 P. 2d 811, fn 1 (1998)
Micone v. Steilacoom Civil Serv. Comm'n, 44 Wash.App. 636, 639,

722 P.2d 1369 (1986)

a. What does the law say on creating a jury question on whether a

termination was involuntary?

14



The “attempt” to rescind can create a jury question:

To begin with, however, a resignation is presumed to be voluntary and
it is incumbent upon the employee to introduce evidence to rebut that
presumption. A withdrawal of a resignation or an attempt to do so
may vitiate the element of voluntariness.
Plaintiff’s Opposition, CP at 125:25
citing Micone v. Town of Steilacoom Civil Serv. Comm'n, 44
Wash.App. 636, 722 P.2d 1369 (1986)
citing Scharf v. Department of Air Force, 710 F.2d 1572, 1574 (Fed.
Cir.1983)
Plaintiff’s burden as non-movant was exceptionally low; the trial court

was obliged to believe all of non-movant Plaintiff’s well-pled facts.

The evidence of the non-movant is to be believed, and all justifiable
inferences are to be drawn in his favor.
Herron v. King Broad. Co., 112 Wn.2d 762, 768, 776 P.2d 98 (1989)
quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)

"A genuine issue of material fact exists where reasonable minds could
differ on the facts controlling the outcome of the litigation." In making
this determination, the court must view the evidence and all reasonable

inferences in favor of the nonmoving party.”
Ranger Ins. Co. v. Pierce County, 164 Wn.2d 545, 552 (2008)

Plaintiff easily met her low burden with several different kinds of
evidence. First, from Defendant’s own evidence, there is material
indicative of involuntary resignation:

“She kept telling me — she kept wanting me to sign the paper. And I

told her I didn’t want to...and she just kept bullying me to sign it.”
MSJ Declaration of Kuehn, CP at 27:9-15

Q. Judy Devoe advised you to accept the
resignation deal, correct?

A. Yes, I told her, no, I didn’t want to.

Q. Ultimately you did though, didn’t you...?
A. No, I didn’t. I was forced into it.

CP at 28:21 - 29:2
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Second, from Plaintiff’s Opposition materials, her objection to State
entering her home:

Dempsey is incorrect that nobody objected to his idea of coming into
my home. I objected to exactly this numerous times. MSJ Exhibit A, p.
90-99, esp. p. 99 lines 8-12.

Opposition Declaration of Plaintiff, CP at 50, 9 35

My union representative did not object to the disciplinary proceedings
she was first present at (Dempsey.Decl. at 4:15). This was against my
wishes, as [ told her ESD was threatening to throw me in jail...It was
also against my wishes since the infraction at issue was not worthy of
termination in the first place and I had believed, and still do, the
discipline was heightened due to whistleblower retaliation. DeVoe
failed to object, the bullied and pressured me to resign even after I told
her I was a whistleblower.

Id at 49, q 33

Dempsey stated that he would consider the matter of my resignation
closed when I signed the resignation papers. A true and correct copy of
this email, other emails and resignation document is attached as
Exhibit 16. But I never signed that resignation agreement. See lack of

my signature. Id, p. 3.

id, at 50, 9 37
Finally, State admits through Declaration of Dempsey that:
After she resigned, Ms. Brumfield contacted me and told me that she
was “rescinding” her resignation.
CPat113,at9q25
Since case law is clear that even an “attempt” to rescind an alleged
resignation may vitiate the element of voluntariness (Micone v. Town of
Steilacoom, supra), then Plaintiff’s production of clear non-speculative

non-conclusory evidence that she did not voluntarily resign, and that she

shortly afterward “attempted” to rescind the alleged resignation agreement
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(which she never signed in the first place, Plaintiff’s Declaration Exhibit
16, CP at 211), easily meets her low burden of production necessary to
defeat the MSJ on the point and force a jury trial.

Whistleblower Retaliation: The whistleblower statute must be
construed liberally. Opposition, CP at 127:18 ff, citing to Haddenham v.
State, etc. Naturally, the State construes it narrowly, and thus errs.

Assuming, arguendo, that movant/Defendant fulfilled its own initial
burden to present conclusive evidence in its favor, Plaintiff at that point
was obligated under Washington law to meet a burden only of production,
not a burden of persuasion. The Court’s job when reviewing summary
judgment orders on employment cases is

to pass upon whether a burden of production has been met, not

whether the evidence produced is persuasive. That is the jury's role,

once a burden of production has been met."
Barker v. Advanced Silicon Materials, LLC, 131 Wn. App. 616, 624,
128 P.3d 633, review denied, 158 Wn.2d 1015 (2006)

quoting Renz v. Spokane Eye Clinic, PS, 114 Wn. App. 611, 623, 60
P.3d 106 (2002)

...we clarify that showing "but for" causation is not part of a plaintiff's
prima facie case of retaliatory discharge. As the balance of this
opinion indicates, we also reject "but for" causation as part of the
plaintiff's ultimate burden of persuasion.
MSJ Opp at 20:1-2
citing Allison v. Housing Authority of City of Seattle, 821 P. 2d 34,
fn. 3, 118 Wn.2d 79 (1991)

[t is axiomatic that on a motion for summary judgment the trial court

has no authority to weigh evidence or testimonial credibility, nor may
we do so on appeal.
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No Ka Oi Corp. v. Nat'l 60 Minute Tune, Inc., 71 Wash.App. 844, 854
n. 11, 863 P.2d 79 (1993)

See also Estevez v. Faculty Club of Univ. of Wash., 129 Wash. App. 774,
799 (2005).

Although Plaintiff has smoking gun evidence that Defendant’s position
against her is pretextual (Dempsey himself expressed worry to other ESD
employees that Plaintiff may “call our bluff”, CP at 125:1, ‘bluff’ being a
deception or pretense, and whether Defendant’s “explanation” for that
particular expression is true is a factual question the court is forbidden
from deciding in summary judgment), an employee need not produce
direct or "‘smoking gun' evidence to show pretext:

Milligan need not, and did not, produce evidence of pretext beyond the
evidence with which he tried to establish his prima facie case.

Milligan, supra,

citing Sellsted v. Washington Mut. Sav. Bank, 69 Wash.App. 852,

860, 851 P.2d 716 (1993)

"Because employers rarely will reveal they are motivated by
retaliation, plaintiffs ordinarily must resort to circumstantial evidence
to demonstrate retaliatory purpose.”
Vasquez, 94 Wash.App. at 985, 974 P.2d 348,
citing Kahn, 90 Wash.App. at 130, 951 P.2d 321.

She is not required to produce "direct or ‘smoking gun' evidence."
Chen, 86 Wash.App. at 190, 937 P.2d 612 (citing Sellsted v. Wash.
Mut. Sav. Bank, 69 Wash.App. 852, 860, 851 P.2d 716 (1993)).
Rather, "[clircumstantial, indirect, and inference evidence is sufficient
to discharge the plaintiff's burden." Id. (citing Sellsted, 69 Wash.App.
at 860, 851 P.2d 716). Multiple, incompatible reasons may support an
inference that none of the reasons given is the real reason. Sellsted, 69
Wash.App. at 861, 851 P.2d 716.

Renz v. Spokane Eye Clinic, PS, 60 P. 3d 106, 112 (2002)
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Defendant admits that Plaintiff notified it of her ‘actual’
whistleblowing status on July 27, 2009, then admits that the decision to
terminate her took place August 28, 2009:

Ms. Brumfield never announced that she had gone, or was personally
and definitely going, to the State Auditor over the issue until July 27,
2009, when she declared in an email to Roper as well as her new
supervisor with the Training Academy, Pat Siegler, that she "did a
whistleblower on the money WOTC was wasting on a contractor that
wasn't doing there (sic) job." Kuehn Dec!, Ex. A (Brumfield Dep. at
33-34); Ex. D (Brumfield Dep. Ex. 4). This is the first notification that
Ms. Brumfield can demonstrate
regarding her actually having filed a whistleblower complaint.

MSJ, CP at 86:12-18

Since Roper and Seigler never testify that they didn’t view Plaintiff as a
whistleblower after this July 27, 2009 email, they thus did view her as a

whistleblower after this July 27, 2009 email, and therefore there is a

presumption that her involuntary resignation one month later on August 28

was retaliation. It is the jury's job to choose between inferences available
among the alleged facts when the record contains reasonable but
competing inferences of both discriminatory and nondiscriminatory
actions. Hill v. BCTI Income Fund-1, 144 Wn.2d 172, 186, 23 P.3d 440
(2001).

Pretext: Defendant admits the earliest of Plaintiff’s notification to
them of her actual filing a whistleblower complaint is July 27, 2009. MSJ,

CP at 86:17-18. Further quotes from the MSJ show state admitting that
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the decision to terminate her, and the final written expression of that
decision, materialized not more than one month later:

This agreement was supplemented by a final agreement, which was

signed on September 1, 2009. Ms. DeVoe of the Union signed on

behalf of Ms. Brumfield on that occasion.

Declaration of Dempsey, CP at 11, 18

Thus establishing that the decision to terminate her employment came not
more than one month after Plaintiff notified Defendant of her ‘actually’
having filed a whistleblower complaint. Proximity in time between the
protected activity and the discharge may suggest retaliatory motivation.
Estevez v. Faculty Club of Univ. of Wash., 129 Wash. App. 774, 799, 120
P.3d 579 (2005). In the case of Shaw v. Housing Authority, 880 P. 2d
1006. 75 Wn. App. 755 (1994)(cited in Opposition, CP at 129), Shaw
during her probation period (during a time the appeal court doesn’t specify
further than “summer in 1991”) raised conflict of interest questions to her
employer Defendant Housing Authority, and was then terminated August
8, 1991. Shaw is directly on point, since Defendant in that case cited
Shaw’s alleged “continuing problem with handling criticism, abrasiveness,
poor public relations, lack of reliability, poor written work, poor budget
presentation, and inefficiency” as the “real” reason they fired her, very
similar to the criticisms against Plaintiff which State made and now

depends on to overcome presumption of retaliation. CP at 87:15 ff.

However, since the summer solstice is June 21, the time period between
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protected activity and adverse employment decision which the appeal
court found sufficiently short in Shaw to allow a jury to properly infer that
employer’s proffered reasons for discharge were pretextual was a month
and a half (between June 21 and August 8). The time span in the instant
case between protected activity (or Defendant’s perception of Plaintiff as
whistleblower from the July 27, 2009 email) and adverse employment

decision, was July 27 — August 28), is one month, which is two weeks

shorter than the time span that was deemed sufficient to force jury

trial on the matter of pretext in Shaw, supra. This proximity, combined

with evidence of satisfactory work performance and evaluations prior to
the discharge, are both factors that suggest retaliatory motivation. Vasquez
v. State, Dep't of Soc. & Health Serv., 94 Wash.App. 976, 985, 974 P.2d
348 (1999), citing Kahn, 90 Wash. App. at 130-31, 951 P.2d 321.
Plaintiff’s Opposition provided extensive documentation showing that for
all of her 12+ years working for ESD, she was regularly praised, regularly

promoted, given regular pay raises, and had no disciplinary incidents

whatsoever. Opposition, CP at 135:16-25, which is a better track record
than for Plaintiffs in other similar cases where jury tria