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A. IDENTITY AND STATUS OF PETITIONER

Jacob Schmitt (hereinafter “ Schmitt”) was convicted of two counts

of Theft 1 and one count of Burglary 2 and sentenced to three consecutive

10 year sentences in Pierce County (Case No. 13-1-04668-9).     

Mr. Schmitt (DOC #711473) is currently incarcerated at the Monroe

Correctional Center (TRU) in Monroe, Washington.   

B. FACTS

Mr. Schmitt was arrested and originally charged with first-degree

robbery.  He had two prior convictions for most serious offenses—a

Robbery 1 from 1993 and a Robbery 2 from 1996.  In addition, Schmitt was

convicted of federal bank robbery in 2013.   

Schmitt was told by his attorney that he would “strike out” if

convicted of a most serious offense.  Schmitt asked his attorney if his

federal bank robbery conviction could be used to prevent the five year

wash out” period for his second-degree robbery.  Schmitt wanted to plead

guilty and receive a standard range sentence.  Schmitt’ s attorney informed

him that his second degree robbery did not wash out and that, if Schmitt

pleaded guilty as charged, he would be sentenced as a persistent offender to

life in prison.  Eventually, the State made a plea offer: Schmitt could plead

guilty to the present charges in exchange for an agreed exceptional

sentence.  The plea agreement was premised on the understanding that
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Schmitt would “strike out” if convicted as charged. No hearing was set or

conducted to determine what penalty Schmitt faced if convicted as charged.  

Based on his attorney’ s assurance that Schmitt’ s second-degree robbery did

not wash out, Schmitt accepted the plea agreement.  As Schmitt declares: 

Had my attorney informed me that I was, in fact, not facing a third
strike or if he had sought and obtained an agreement with the
prosecutor or ruling to that effect from a judge, I would not have
accepted the current exceptional sentence plea deal.  

Declaration of Jacob Schmitt, p. 2, ¶ 11.   

When he was sentenced, Pierce County Superior Court Judge

determined that Mr. Schmitt’ s offender score was “ 6” on the theft

convictions and “ 7” on the burglary.  That calculation was based on the

prior criminal history: 

Conviction Date of Sentence
Rob 1 7/30/93
Burg 1 8/24/93
Cust Asslt 8/24/93
Rob 2 10/7/96
Mal Misch 1 8/11/98
Bank Robbery (Fed) 5/4/01 (found not comparable and not

included in offender score) 

Not listed in the criminal history calculation were the dates that

Schmitt was released from custody on each of the above-convictions: 

Conviction Date of Release Wash out Term
Rob 1 6/21/96 NA
Burg 1 6/21/96 NA
Cust Asslt 6/9/94 5 yrs
Rob 2 12/18/98 10 yrs
Mal Misch 1 8/6/99 10 yrs
Bank Robbery (Fed)   4/23/13
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If, as Schmitt contends herein the federal bank robbery does not

interrupt the washout period, Schmitt was last released from custody on a

conviction on August 6, 1999.  Thus, he spent 15 years and 4 months

washing out his Class B and C convictions) before the current crime.   

A declaration from Schmitt is attached.   

C. ARGUMENT

1. THE SENTENCING COURT ERRED WHEN IT INCLUDED THREE
CRIMES THAT WASH OUT. 

2. MR. SCHMITT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL
FAILED TO CHALLENGE SCHMITT’ S OFFENDER SCORE. 

Introduction

This is a case is about the wash out rules.  Mr. Schmitt’ s federal

bank robbery conviction is unquestionably not comparable under

Washington law.  As a result that conviction cannot be classified as a

crime” under Washington law, and does not interrupt the wash out period

for Schmitt’ s other convictions.   

Schmitt’ s argument is simple.  RCW 9.94A.525(2) provides that a

prior felony conviction “ shall not be included in the offender score, if since

the last date of release from confinement (including full-time residential

treatment) pursuant to a felony conviction, if any, or entry of judgment and

sentence, the offender had spent ten [five years for Class C] consecutive
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years in the community without committing any crime that subsequently

results in a conviction.” ( emphasis added).   

Mr. Schmitt’ s Federal Bank Robbery is Not Comparable to a
Washington Crime. 

It is beyond dispute that Mr. Schmitt’ s federal bank robbery is not

comparable and cannot be included in Schmitt’ s offender score.  This is

exactly what Schmitt’ s sentencing judge concluded.  See Judgment and

Sentence, p. 2. This result is compelled by In re Lavery, 154 Wash.2d 249, 

111 P.3d 837 (2005).   

Mr. Schmitt’ s Federal Bank Robbery Does Not Stop the Wash Out
Period. 

The next question is whether a non-comparable conviction

interrupts the wash-out period.  The wash out rules require the commission

of a “ crime that subsequently results in a conviction.”  RCW 9.94A.525(2).   

The question then is whether a federal conviction that is not

comparable to a Washington crime is still a “ crime” as defined in the SRA.   

The language of the statute clearly answers that question with a

no.”  RCW 9A.04.040(1) defines “ crime” as an “ offense defined by this

title or by any other statute of this state, for which a sentence of

imprisonment is authorized, constitutes a crime. Crimes are classified as

felonies, gross misdemeanors, or misdemeanors.” ( emphasis supplied).  

RCW 9.94A.030(9) defines “ conviction” as “ an adjudication of guilt
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pursuant to Title 10 or 13 RCW and includes a verdict of guilty, a finding

of guilty, and acceptance of a plea of guilty.” (emphasis added). 

It follows that because Mr. Schmitt’ s federal bank robbery was

prosecuted in federal court, he was not adjudicated guilty pursuant to Title

10 or 13 RCW.  But see State v. Morley, 134 Wash.2d 588, 952 P.2d 167

1998) (holding that the statute does not mean what it says because

otherwise out of state convictions would not count and there would be a

disparity).1 As a result, this Court should apply the plain language of the

statute and conclude that Schmitt’ s conviction in federal court does not

count as a “ crime” because it did not subsequently result in a conviction

pursuant to Title 10 or 13 of the Washington criminal code.   

If this Court rejects that argument, there is a second reason why

Schmitt’ s federal bank robbery does not interrupt the wash out period. Mr. 

Schmitt was not convicted of an offense defined by “this title,” because the

foreign crime is not comparable to a Washington crime.   

There are two types of crimes in Washington: felony and

misdemeanor.  Schmitt asserts that a conviction for a non-comparable

crime is neither.  State v. McCorkle, 137 Wn.2d 490, 496, 973 P.2d 461

1999) (partially superceded by statute on other grounds) (noting that

whether a prior out-of-state conviction “ washes out” cannot be determined

1 Strictly read, Morley applies only to inclusion in criminal history, but does not reach the wash
out rules.  The disparity that was raised in Morley is not as pronounced when it comes to wash out
interruption. 
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without first classifying the conviction as a class A, B, or C felony under

Washington law).  The earlier Court of Appeals decision in McCorkle, 

further established that a non-comparable conviction does not count as a

conviction” under the wash out rules: 

Classification of the 1980 Ohio conviction/1982 parole for
unauthorized use of a motor vehicle is especially critical. Unless on
remand the State can establish at least a class C felony classification
for this Ohio offense, the 1976 Georgia burglary conviction cannot
be included in McCorkle's offender score if release from
confinement for that burglary predates McCorkle's next conviction
1986 Washington burglary): by more than five years, if the Georgia

burglary is comparable to a class C Washington felony; or 10 years, 
if comparable to a class B Washington felony. RCW 9.94A.360(2). 
The same would hold true for the 1975 Oregon larceny and 1969 and
1971 North Carolina escape convictions. 

State v. McCorkle, 88 Wn.App. 485, 498, 945 P.2d 736 (1997).   

In other words, it is important to classify the conviction.  Schmitt

acknowledges that the SRA provides that if a crime is subject to exclusive

federal jurisdiction or if the sentencing court is unable to find a “ clearly

comparable offense” for a federal felony, “the offense shall be scored as

a class C felony equivalent.” RCW 9.94A.525(3).  Bank robbery is not an

exclusive federal crime.  A crime is not exclusively federal merely because

it occurs in a federal jurisdiction, such as a bank. Rather, the nature of the

crime, not its location, determines whether a crime is exclusively federal

and governed by RCW 9.94A.360(3). See State v. Villegas, 72 Wash.App. 

34, 863 P.2d 560 (1993), review denied, 124 Wash.2d 1002, 877 P.2d 1287

1994) (reentry of a deported alien is an exclusively federal crime).  
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The question that follows is whether a conviction in federal court

that is not comparable to a Washington offense can nevertheless be counted

as a conviction under the wash out rules.   

The goal of the wash out rules is to ensure that defendants with prior

convictions are treated similarly, regardless of where the prior convictions

occurred. State v. Morley, 134 Wash.2d 588, 602, 952 P.2d 167 (1998). 

Including a prior out-of-state conviction in an offender score is permissible

only if the State proves that the conviction would be a felony under

Washington law.  State v. Ford, 137 Wn.2d 472, 479, 973 P.2d 452 (1999). 

In determining the comparability of crimes, courts must first compare their

elements. In re Pers. Restraint of Lavery, 154 Wn.2d 249, 255, 111 P.3d

837 (2005). Where the elements are not substantially similar, the sentencing

court may look at the defendant's conduct to determine whether it would

have violated a comparable Washington statute. Lavery, 154 Wn.2d at 255. 

When a foreign statute is not legally comparable, sentencing courts may

only engage in limited fact-finding to determine comparability under these

circumstances because “[ w]here a foreign statute is broader than

Washington's, that examination may not be possible because there may

have been no incentive for the accused to have attempted to prove that he

did not commit the narrower offense.” Id. at 257 (citing State v. Ortega, 

120 Wn.App. 165, 84 P.3d 935 (2004)).   
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In Lavery, the Supreme Court held that the crimes of federal bank

robbery and second degree robbery in Washington are not legally

comparable because federal bank robbery is a general intent crime and

second degree robbery in Washington requires specific intent to steal. 154

Wn.2d at 255; see State v. Kjorsvik, 117 Wn.2d 93, 98, 812 P.2d 86

1991) ( intent to steal is essential nonstatutory element of robbery).   

Including non-comparable federal convictions would result in the

sentencing disparities that Morley sought to avoid when it construed the

statute broadly in order to prevent disparate outcomes.  If this Court

concludes that a non-comparable federal conviction interrupts the wash out

period, a defendant who was convicted in federal court would face more

onerous sentencing consequences than an individual convicted in another

jurisdiction.  

This Court should apply the doctrine of constitutional avoidance

with regard to the inclusion of non-comparable, non-exclusive federal

offenses and hold that they do not interrupt the wash out period.  State v. 

Chester, 133 Wash.2d 15, 940 P.2d 1374 (1997) (a statute will be construed

so as to avoid constitutional problems, if possible).  Of course, the simplest

way to avoid the constitutional problem is to construe the statutory

definition of “conviction” according to its plain language as requiring a

conviction pursuant to titles 10 or 13 of the Washington Revised Code.  Mr. 

Schmitt’ s conviction in federal court fails to fit into either category.  
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Therefore, it is not a “ conviction” and does not interrupt Ms. Schmitt’ s

washout period.  As a result, Mr. Schmitt’ s convictions all wash out except

for his first degree burglary and robbery convictions.  In addition, Mr. 

Schmitt never faced persistent offender status if convicted as charged.    

3. MR. SCHMITT WAS DENIED HIS CONSTITUTIONAL RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL WHEN COUNSEL
MISCALCULATED MR. SCHMITT’ S OFFENDER SCORE
RESULTING IN MR. SCHMITT’ S INVOLUNTARY GUILTY PLEA.   

4. MR. SCHMITT WAS DENIED HIS CONSTITUTIONAL RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL WHEN HE MISADVISED
SCHMITT THAT, IF CONVICTED, SCHMITT FACED A
PERSISTENT OFFENDER SENTENCE. 

5. MR. SCHMITT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL; DUE PROCESS AND A
STATE-CREATED LIBERTY INTEREST WHEN COUNSEL FAILED
TO REQUEST AND THE TRIAL COURT FAILED TO DETERMINE
WHETHER SCHMITT’ S PRIOR ROBBERY 2 CONVICTION
WASHED OUT PRIOR TO ACCEPTING A PLEA AGREEMENT
THAT WAS PREMISED ON THE MUTUAL UNDERSTANDING
THAT SCHMITT WOULD BE SENTENCED AS A PERSISTENT
OFFENDER IF CONVICTED OF A MOST SERIOUS OFFENSE.   

Mr. Schmitt’ s guilty plea was premised on the belief that a current

conviction for a most serious offense would result in a persistent offender

life sentence.  If that premise was mistaken, as Schmitt now claims, then his

plea was involuntary and his offender score agreement was based on a

mistake of law.   

Despite the fact that the plea agreement required Schmitt to agree to

much more time in prison than he ordinarily would have faced, neither his
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attorney nor the trial court requested or made any determination of whether

Schmitt was acting on an accurate or inaccurate understanding of the law.   

If Schmitt is correct that his second degree robbery conviction

washes out and he has only one strike, it follows that his plea was

involuntary; that his current sentence is unlawful; and that counsel was

ineffective.  See State v. Sandoval, 171 Wash.2d 163, 249 P.3d 1015

2011).   

Mr. Schmitt also establishes prejudice both because he would not

have entered a guilty plea and because he would have received a lesser

sentence.   

There was an obvious solution to this dilemma.  Counsel could have

requested and the Court could have heard a motion to determine Schmitt’ s

criminal history.  Where so much was at stake, conducting a short hearing

to determine that material fact prior makes good sense and is demanded by

due process (Hicks v. Oklahoma, 447 U.S. 373 (1980))— and avoids the

prospect of having to raise the issue for the first time in a PRP, as Schmitt

has been forced to do.      
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D.   CONCLUSION AND PRAYER FOR RELIEF

Based on the above, this Court should grant the PRP and order

appropriate relief.       

DATED this 16th day of July, 2015

Respectfully Submitted:  

s/Jeffrey E. Ellis
Jeffrey E. Ellis #17139
Attorney for Mr. Schmitt
Law Office of Alsept & Ellis
621 SW Morrison St., Ste 1025
Portland, OR 97205
JeffreyErwinEllis@gmail.com
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