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I. INTRODUCTION

The Freedom Foundation (“the Foundation) requested access 1o
certain public records pursuant to its rights under the Public Records Act
(“PRA™. SEIU 775NW (“SEJU™) argues the PRA bars access (o these
records. Both the Foundation and the Washington State Department of
Social and Health Services ("DSHS™) disagree.

The PRA is a strongly worded mandate for broad disclosure of public
records.” Spokane Research & Defense Fund v. City of Spokane, 155
wn.2d 89, 100, 117 P.3d 1117 (2005)(“SRDF™). Its exemptions and, il
there is a meaningful distinction, its prohibitions, are clear and
unambiguous—as is its strong policy mandating openness and disclosure.
If SEIU were to prevail in the instant case. the PRA would become a
complicated statute which imposes an intimidating and invasive discovery
burden on the State and requestors excrcising their statutory right to
access public records. To prevail, SEIU must persuade this Court to adopt
legal theories and definitions that turn the PRA’s guiding policy upside-
down. We encourage the Court to reject that invitation.

SEIU's motivation is simple. It desires to maintain sole access o
Individual Providers (*1Ps™) so that it can continue to barrage IPs with
pro-union materials and solicitations to fund its Political Action

Committee. See CP 166-74 (Boardman Decl.), CP 157-65 (Aurdal-Olson



Decl.). CP 175-80 (Schulte Dect.). Furthermore, SEIU sceks to prevent
any other individual or entity from contacting IPs to notify IPs ol newly
acknowledged First Amendment rights under the U.S. Constitution to opt
out of SEIU membership that SEIU and the State are not publicizing,

SETU wants to complicate this case and the PRA It desires to usc the
PRA to facilitate a “grudge match™ between itself and the Foundation. RP
10/10/14 at 27. If the Court were to accept any of SEIU’s arguments. it
would be inviting new litigation attempting to define the resulting-blurred
borders of the PRA and its pravisions. Importantly, adoption of SEIUs
arguments here would sct a dangerous precedent [or requestors and pave
the way for future parties. including the government. to intimidate
requestors and seriously chill not only statutory rights under the PRA, but
also constitutional rights under the First Amendment and State
Constitution. This Court should reject SEIU s arguments.

II. STATEMENT OF THE CASE

The Foundation adopts DSHS s Statement ot the Casc except for
certain dates pertaining to discovery, which the Foundation includes to
correct SE[U's factual mischaracterizations related to discovery. The
Foundation addresscs these mischaracterizations in §1V.B. The relevant
dates arc included here for easy relerence.

e 10/6/14 SEIU issues CR 30(b)(6) dep. notice. CP §13-16

1.2



10/7/14 SEILU issues its First Interrogatorics and Requests for
Production. CP 818-27.

10/8/14 The Foundation files Response to Motion for Leave to Take
Expedited 30(b)(6) Dep. and Mot. for a Protective Order. CP 93-100.

10/10/14 Trial court grants the Foundation’s Mot. for a Protective

Order, quashing SEIU’s 30(b)(6) dep. notice and SEIU’s First

Interrogatorics and Requests for Production. R 10/10/14 at 26-29.

o Trial court orders SEIU to reissuc discovery requests and limits the
discoverable subject matter to only those topics addressed in #1-3
of the SEIU’s original 30(b)(6) dep. notice. RP 10/10/14 at 26-28.

o Trial court orders the Foundation to respond to SEIUs reissued
written discovery requests by 10/14/14. RP 10/10/14 at 27.

o Trial court states that the Foundation is not required to file
discovery responses with the court. RP 10/10/14 at 28-29.

10/10/14 SEIU reissues 2nd set of written disc. requests. CP 834-43.

10/14/14 The Foundation responds to SEIU’s 2nd set of written
discovery. CP 834-74.

10/15/14 The Foundation files relevant collective bargaining
agreement, CP 183-227, and 4th Decl. of Maxford Nelsen. CP* 243-46.

Neither are discovery responses.

10/15/14 The Foundation files with the trial court its responses (0
SEIU?s 2nd set of written discovery requests. CP 228-46.

10/15/14 SEIU files with the trial court selected portions of the
Foundation’s responses to SEIU’s 2nd set of written disc. CP 831-74.

Additionally, this casc presents several issues of first impression,

including the proper definition of “commercial purposes™ in RCW

42.56.070(9). the extent and nature of permitted discovery under RCW

42.56.070(9), and whether a private party has standing to seck an

(S



injunction based on RCW 42.56.070(9).

[11.CROSS APPELLANT’S ASSIGNMENTS OF ERROR AND
ISSUES PERTAINING TO SAME

Respondent/Cross-Appellant incorporates the errors discussed inits
Statement of Grounds for Direet Review.

1. The trial court erred in holding that SEIU possessed associational
standing to assert exemptions allegedly covering Medicaid beneticiaries,
and by holding that SEIU possessed standing to bring suit under RCW
42.56.070(9).

Issue: Whether SEIU lacked (a) associational standing to assert
exemptions allegedly covering Medicaid beneficiaries and (b) standing to
bring suit under RCW 42.56.070(9)?

2. The trial court erred by issuing a Temporary Restraining Order
(*TRO”) in a PRA casc based on CR 65(a)(2) without considering the
Tvler Pipe and Ameriguest requirements.

Issue: Whether CR 65(a)(2) requires a court to grant a TRO in a PRA case
without considering the Tyler Pipe and Ameriquest requirements.

s

3. The trial court erred by compelling the requestor to respond to
discovery from SEIU regarding the requestor’s past communications with
IPs and intended uses of the records sought.

Issue: Whether a third party seeking an injunction under the PRA may

compel discovery responses [rom a requestor regarding the requestor’s
past communications with IPs and its intended uses of records sought?

IV.ARGUMENT
A. The trial court erred by finding SEIU had standing.
Decisions on standing are reviewed de novo. Knight v. City of Yelm,

173 Wn.2d 325, 336,267 P.3d 973 (2011).



. The trial court erred by granting SEIU standing to argue
the alleged interest of welfare recipients pursuant to RCW
42.56.230(1).

The PRA grants standing to persons who are “named in the record or
to whom the record specifically pertains” to petition a court to enjoin the
disclosure of records. RCW 42.56.540. The Division Two holding in
Ameriguest v. AGO stands for the proposition that such person may base
an injunction claim on exemptions unrelated to that person in limited
circumstances. 148 Wn.App. 145, 166, 199 P.3d 468 (2009). In the instant
case. however, SEIU as Plaintifl must also satisfy the requirements of
associational standing as sel in farernational Ass 'n of Firefighters, Local
1789 v, Spokane Airports, 146 Wn.2d 207, 213-14. 45 P.3d 186 (2002).
Therefore, SEIU only has standing to sue on behalf of its members when
each of the following three criteria are satisfied: 1) the members of the
organization would otherwise have standing to sue in their own right: 2)
the interest that the organization seeks to protect arc germane to its
purpose; and 3) neither claim asserted nor relief requested requires the
participation of the organization’s IP members. 146 Wn.2d at 213-14.
Spokane Airports requires SEIU to satisfy each of the three criteria for

. . | e . .
each interest it represents. /.’ Thus, even if dnieriyuest stood for the

1 epm ] . - , .
Ihe first two requirements of Spokane Airports are constitutional requirements. Prong
two speaks of the "interests" that the organization seeks to protect. The relevant interest

tn



proposition that IPs have stunding, it does not stand for the proposition
that a party whose sole basis for standing is ussociational standing may
bypass the constitutional justiciability requirements of Spokune Airports.
As stated in Spokane dirports, “the first two prongs are constitutional in
that they ensure that article 111, section 2's “case or controversy’
requirements are satisfied.” /. at 215. The PRA’s grant of standing docs
not, and cannot, bypass constitutional requirements. SEIU fails to satisiy
Spokane Airports’ two constitulional requirements.

The {irst requirement is that the members of the organization would
otherwise have standing to sue in their own right. Id. First, wellare
recipicnts are not members of SEIU. The Complaint only alleges that its
members are [Ps. CP 596, In Des Moines Marina Ass iy City of Des
Moines. the court dismissed an association because there was no evidence
in the record that the individuals whose rights were being protected were
members of the association. 124 Wn. App. 282, 291-92. 100 P.3d 310
(2004). Sirilarly, in the instant case, there is no evidence that welfare
recipients are SEIU members, thus SEIU cannot represent their interests.

Second, SEIU does not have associational standing becausc wellare
recipients do not have standing, Welfare recipients de not have standing

because they are neither “named in the record™ nor are they persous “to

here are those of welfare recipients. There is nothing m the record suggesting SEIU o1 1Ps
have the ability or right to safeguard the interests of welfare recipients



whom the record specifically pertains,” as is required by RCW 42.506.54(
“Specifically” is not defined by the PRA. but Merriam-Webster Dictionary
defines it as “clearly and exactly presented or stated: reating to o
particular person.. 7 SEIU argues that disclosure of [P names is
“tantamount 1o disclosure of large numbers of names of welfare
recipients.” Appellant’s Brief (“App. Br.”) at 38. SEIU’s convoluted
attempts to prove its “tantamount argument” reflect a desperate attempt to
get around the oft-rejected “conncet-the-dots™ argument. Additionally, the
mere names of [Ps are not located “in any files maintained for.. . welfare
recipients” as is required by the exemption. RCW 42.5 6.230(1). Clewrly, a
public record comprised only of IP names does not “specifically pertain”™
to welfare recipients. Therefore, welfare recipients do not have standing to
bring this case, and SEIU does not have associational standing.

Third, the interests SEIU seeks to protect in this [wsuit are not
germane to its purpose. [t is important to note that Spokune Airports
requirement speaks of “interests.” not just claims. Spokane Airporis. 146
Wn.2d at 213-14. SEIU. as the alleged exclusive bargaining representative
for 1Ps, is legally required to represent /Ps. not welfare recipients. The
welfare recipients in this case are not members of SEIU. They do not pay

dues to SEIU. They are not in the bargaining unit represented by SEIU. In

el r N . ‘ .
= Merrwnn Webster Dictionary, available at htip:swww mgiriams
webster com/dictionarv/specifically (last visited 4/26/15).




fact. should the interests of IPs and the welfare recipicnts conflict, SEIU is
legally requircd to represent the interests of [Ps to the detriment of wellare
recipients. Safeguarding the interests of welfare recipients is not SEIU’s
purpose, it is not the purpose of collective bargaining in the State of
Washington, and is not SEIUs purpose in representing individual
providers who “solcly for the purposes of collective bargaining, arc public
employees ..." RCW 74,39A.270. And most importantly, welfare
recipients have not authorized SEIU 775 to represent them. The interests
SEIU 775 alleges to protect are not germane to its purpose. Therefore.
SEIU 775 does not have standing on this issuc.

2. The trial court erred by granting standing to SEIU to bring
suit pursuant to RCW 42.56.070(9).

Alternatively, RCW 42.56.540 does not confer standing on SLIU or
IPs to seek relicf based on RCW 42.56 070(9).* RCW 42.56.540 only
confers standing on a movant to file a motion to enjoin disclosure if it can
show that disclosure “svould cleariy not be in the public interest and would
substantivlly and irreparably damage any person or. .. vital government

function.” 14, (Emphasis added). [t does not conler standing on a movant

"RCW 42 56 540 states

The examination of any specific public record may be enjoined 1f] upon muotion
and affidavit by an agency or its representative or a person who is named m the
record or to wham the record specifically pertains, the superior court for the
county in which the movant resides ur in which the record is mamtamed. linds
that such examination would clearly not be i the pubhic interest and wuould
substantially and wrreparably damage any person, or would substantially and
irreparably damage vital governmental functions



to seck an injunction bascd on RCW 42.56.070(9)"s commercial purposcs
prohibition.

RCW 42.56.540 altows a subject named in the records to seck an
injunction prohibiting disclosure. but none of §540°s necessary showings
require or allow a movant to conduct discovery on a requestor. This is also
true for application of exemptions. No discovery of the requestor 1s
necessary because exemptions relate to the nature ot a record. not the
intent of the requestor; nor should any such discovery be allowed. The
PRA does not envision a scenario in which a movant necds to, or1s
allowed 1o, conduet discovery Irom a requestor under §540. Only an
agency may seck information, and then only pursuant to RCW 42.56.080.

The PRA itsell contemplates this in RCW 42.56.070(1), which
provides that agencies must disclose all requested public records “unless
the record falls within the specific exemptions of subsection (6) of this
section, this chapter, or other statute which exempts or prohibits disclosure
of specific information or records.”™ Thus, the PRA grants the agency the
authority to determine if the purpose of the request is commercial in
nature. n7af “a person who is named in the record or to whom the record

specifically pertains.” RCW 42.56.540.

* The Reviser's note states that subsection (6) of this record was renumbered as
subscction (93, which prohibits disclosure ot records te those who request them for
commetrcial purposes.



Further, the PRA doesn’t even give the agency standing to seck an
injunction based on RCW 42.56.070(9). Instead. an agency may simply
withhold records it contends arce requested for commerctal purposes. An
agency can make a limited inquiry into the purposes of the requestor.
RCW 42.56.080. If the agency withholds the records. the requestor may
file a motion under RCW 42.56.550(1), “requir[ing] the agency to show
cause why it has refused o™ disclose the records. RCW 42.56.550(1).
Then, the requestor may decide how much of its own cvidence it wants to
olfer to prove its noncommercial intent. The PRA does not grant standing
to someone “named in the record” or to whom the record “specifically
pertains,” RCW 42.63.540, to bring suit against the requestor 10 prove the
records are sought for commercial purposcs.

[f the PRA did grant such standing, §540 would be used as an
intimidation device to threaten requestors when someonc with standing
does not want a public record relcased—regardless of whether the PRA
requires or prohibits disclosure. Requestors would be exposed to the
prospect ol expensive litigation, invasive discovery, and invasions of
privacy. Such an interpretation seriously chills the public’s right to access
public records and lics in the face of the PRA’s policy. RCW
42.56.550(3); see ulso Tacoma Public Library v Woessner, 90 Wi App.

205,212,951 P.2d 357 (1998) ([ T]he public should have full access to

10



information concerning the working of government.”).

To illustrate this chilling threat, the Court necd look no further than
SEIU"s Notice of CR 30(b)(6) Deposition and First Set of Interrogatories
and Requests for Production. CP 813-27. SEIU’s proposed scope of
discovery is, quite frankly, absurd.” Tt is clear that STIU is attempting to
use the PRA to strategically attack a disfavored requestor.

The commercial purposes provision permits only an agency to inguire
into a requestor’s intent. RCW 42.56.080. This /imited authority is granted
to the agency through §070(9), not a private party through §540."

At most, and in the alternative, the “blunt hammer” of RCW 42.56.080)
should not be handed over to any party in a court procecding unless it firs
proves the threshold requirements of §340. After all, SEIU must prove the
requirements of §530 in addition to proving an exemption or prohibition.
See Soter v. Cowles Pub. Co., 162 Wn.2d 716, 756-57, 174 P.3d 60 (2007)

(holding that “to impose the injunction contemplated by RCW 42.56.540,

* This is another reason why SEfU's broad definition for "commercial purposes” should
be rejected. Such a definition would require invasive discovery into a requestor’s life.
beliels. past conduct, and even activities protected by the Washington and U S,
Constitutions.

5 In reality, SEIU's attempt to distinguish “prohibitions™ from “exemptions.” App Br.at
18-19, actually supports the Foundation’s argument that the PRA does not conte
standimg on SEIU to conduct a litigicus, expensive, and invasive mvestigation mro o
requestor’s intentions 1f this Court holds there is a distinction between the two terms that
is relevant to how an agency or court 1S to construe its meaning, this supports the 1dea that
SEIU cannot bring a claim based on RCW 42.36.070(9) 1f this Court holds there s no
distinetion, on the other hand, then this Court must interpret “prohibitions™ in the same
manner as “exemptions” in the PRA, i e. prohibitions tmust be narrow Iy construed just as
exemptions arc Either way, the end result is disclosure.

11



the trial court must find that a specific exemption applics and that
disclosure would not be in the public interest and would substantially and
irreparably damage a person or a vital govermment interest. REW
42.56.5407) (emphasis in original). Ameriquest Mortgage Co. v. Office of
Attorney Gen. of Washington, 177 Wn.2d 467. 486-87, 300 P.3d 799
(2013) states that if another party, besides an agency, sceks to prevent
disclosure, “then that party must prove (1) that the record in question
specitically pertains to that party, (2) that an exemption applies, and (3)
that the disclosure would not be in the public interest und would
substantially and irreparably harm that party or a vital government
function.’

RCW 42.56.54(0 does not mention exemptions or prohibitions
Regardless, SEIU is forced to, and did. bring suit pursuant to §540. CP
601. SEIU has no other option. Without §540, SEIU cannot bring a claim.
Therefore, any party sceking an injunction under §340 must satisiy its
requirements regardless of whether a party argues for an exemption or
prohibition. Thus. the “blunt hammer™ is not necessary if a party secking
to prevent disclosure cannot prove the threshold requirements ol §540,

even if it can prove a prohibition within the PRA applics. Morcover,

7 . " . . . . .
[n fact, *|a] court may even allow fur inspection and copying ot exempt records if 1t

finds “that the exemption of records 1s clearly unnecessary to protect any individual’s

right of privacy or any vital government function.” Admerrquest, 177 Wn 2d. at 487,

12



attempts to salisfy §540°s requirements do not require discovery of a
requestor.

B. The trial court did not err when it consolidated the
preliminary and permanent injunetions under CR 65(a)(2).

The trial court abided by CR 63(a)(2) when it ordered consolidation of
the preliminary and permanent injunction hearings immediately prior to
the preliminary injunction hearing. RP 10/16/14 at 6-7. CR 65(a)(2) states,
“Before or alter the commencement of the hearing of an application for a
preliminary injunction, the court may order the trial of the action on the
merits to be advanced and consolidated with the hearing of the application.
.. "According to CR 65(a)(2)’s plain language and the casc law cited in
the court below, there is no prescribed time a trial court must give notice
or order consolidation, so long as it is before or atter commencement off
the preliminary injunction hearing and the trial court “cxpressly™ states
that it is doing so. dmeriguest, 148 Wn.App. at 155, "Whal constitutes
adequate notice depends on the fucts of the cuse. However a court’s
discretion to so consolidate is very broad and will not be overturned on

appeal absent a showing of suhsrantial prejudice in the sense that a party



was not allowed to present material evidence.” Michenfelder v Sumner,
860 IF.2d 328, 337 (9th Cir. 1988)." (Emphasis added. )’
Both Washington and federal case law show that CR 65(a)X2) docs not

10 |-
For

guaraniee an unqualilied right to conduct discovery or develop facts.
example, “in ruling on a request for a preliminary injunction, the trial
court must reach the merits of purcly legal issues for the purposes of
deciding whether to grant or deny the prefiminary injunction.” Rabon v,
City of Seartle. 135 Wn.2d 278, 285, 957 P.2d 651 (1998). Further,
Ameriguest, 177 Wn.2d at 493-94, stands lor the proposition that further
discovery can be denicd even when factual disputes cxist (as argucd fully
below). Additionally, courts “have on occasion upheld a district court’s
failure to give any notice whatsoever before linally determining the merits
after only a preliminary injunction hearing, where the complaining party
has failed to show how additional evidence could have altered the

outcome.” Sumner, 860 FF.2d at 337,

®“Where a federal rule has been adopted as the state rule, the construction of the former
should be applied to the latter.” Eberle v Sutor, 3 Wn App. 387,389, 475 P.2d 564
(1970).

? Clearly, the trial court “expressly state[d] that it is consolidating the injunction hearing
and a trial on the merits.” dmeriquest,, 148 Wn.App al 135; Sce CP 888-89 Ilere, the
questions is whether the trial court acted properly in doing so.

i bosh NI Gas Ass v, Wash Unidities and Transp. Commisstan, 141 Wn App, 98.
168 P.3d 443 (2007) and slmeriguest, 148 Wn App 145, the appellate courts addressed
the trial court’s complete failure to issue notice before consolidating. Therefore, neither
case discussed the instant issue.

14



These cases represent at least three contexts in which the trial court’s
consolidation is entirely proper. Each applies in the instant case. CR
65(a)(2) docs nor grant SEIU an unqualified right to “fully develop and
present evidence at a trial on the merits.” App. Br. at 32. Nor. under the
present case’s circumstances, does CR 65(a)2) entitle SEIU to earlier
notice than it received. Indeed, in the instant case, CR 65(a}2) did not
entitle SEIU to either of these things for at least four reasons.

1. Trial Court correctly reached the merits of purcly legal
issues and disallowed discovery,

First, Rabon entitted the trial court to deny SEIU’s request [or an
injunction when it did. 145 Wn.2d at 285, Rabon states that “in ruling on a
request for a preliminary injunction, the trial court must reach the merits of
purely legal issues for the purposes of deciding whether to grant or deny
the preliminary injunction.” Id" (Emphasis added)'? The trial court
rightly adopted a narrow definition of “‘commercial purposes,” rendering
SEIU’s factual allegations moot because, as a matter of law, its allegations

do not constitute “commercial purposes.”

" The Rabos court also held that this does not change even if the alfeged furnt i
frreversible, 145 Wn 2d at 285,

2 Rabon's statement regarding the well-settled principle that "a court is not to adjudicate
the ultimate merits of the case,” Rahon, 145 Wn 2d at 286, which immediately follows its
language about deciding purely legal issues. presumes the existence of relevant factual or
other non-legal disputes. This is apparent in the court's use of the term "ordmarily™ when
it referenced the Court of Appeals’ treatment of the matter /¢, at 285 This 1s not 5o n
the instant case.
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The trial court phrased the question this way: “Having concluded that
the ‘commercial purposes’ provision should be construed narrowly. that
begs the question under a narrow ruling, is the Frecdom Foundation®s
request within its scope and do we need more information to discern that.”
RP 10/16/14 at 71. The trial court continued at /d. at 74:

.. if' [ can analyze this “intent” as being outside the scope of the
provision, even assuming the facts as alleged by the SEIU and
cven assuming that further discovery substantiatefs] SEIU’s view
of the Frecdom Foundation's “intent,” then [ believe | can make
this call as [a] matter of law without the need for more discovery.

The trial court concluded, . . . Even assuming the accuracy ol the
allegations by [] SEIU as to the motivations of the Freedom Foundation
and cven assuming that further discovery would support || SEIU's
allegations, I conclude that the *intent” of the Freedom Foundation in thesc
requests was political, not commercial,” idd. at 75, and that any commercial
implications to the Foundation’s politically-motivated actions arc *not the
type of “commercial purposes’ contemplated by 42.56.070(9) when it 1s
read consistently with our PRA case law.” [d. at 63.
SEIU insists “there were not only purely legal issues to be decided”™

because the Foundation’s intended use of the records “is 1n serious

dispute.”" App. Br. at 28, but this contention clearly ignores the trial

13 oo . " . - A

SEIU alleged the Foundalion®s mtent was to "economically injure an entity it
apparently perceives as an economic competitor, to bring credit or attention ta 1ts own
extreme political views, to increase tts membership and, imporstantly, its funds, to

16



court’s clearly stated assumption that SEIU’s factual altcgations were true.
Because of this assumption, there were no facts in dispute when the court
rendered judgment. Rubon. 135 Wn. 2d at 285-86.

The instant case is similar to Bowcutt v Delta North Star Corp., 95
WinLApp. 311,976 P.2d 643 (1999). where the court discussed whether
certain conduet. or “dealings,” fell under a statutorily defined category.
The court stated. “Whether Cabbell’s dealings with Mr. Pitts comprised a
single criminal enterprise, subject to sanctions under either the cquity
skimming statute or the criminal proliteering act, is a question of law.”
Boweutt, 95 Wn.App. at 322. Similarly, in the instant case, whether the
Foundation's alleged (future) conduct falls under the statutorily defined
category of “commercial purposes” is a matter of law. The trial court
presumed SEIU’s allegations were true, answered this guestion in the
negative, and was entitled to do so when it did. Sec lso Anvood v. Shanks,
91 Wn.App. 404, 958 P.2d 332 (1998) (where court dissolved a temporary
injunction based on determination of legal issues).

Appellant’s insistence that further discovery is necessary presumes the
trial court erred in failing to adopt SEIU's expansive definition of
“commercial purposcs.” Therefore, if the trial court correctly addressed

and rejected SEIU's proffered legal argument—as Rahorr says it must

decrease the membership and funds of Plainuff, and to assist the commercial businesses
with which 1t is associated.” CP 773,
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do—then SEIU has no right or need to further develop the factual record
under CR 63(a)2). Rubon, 135 Wn. 2d 278, 285-86. Only under an
unduly broad definition for “commercial purposes™ are (even a portion) of
SEIUs expansive and invasive discovery attempts relevant. See CP 809-
27: 831-74 (2" Nelson Decl.).

2. The declarations provided a sufficient basis for the trial
court’ decision.

Second, even i SEIUs factual allegations were relevant and
theoretically able to be developed. the Foundation™s declarations provided
a suflicient basis for the trial court’s decision to consolidate the
preliminary and permanent injunction hearings when it did. A trial court
may deny discovery on a disputed issue if the declaration contains cnough
detail to provide the court with a sufficient basis for its decision.
Ameriguest, 177 Wn.2d at 493-94. The lirst and third Nelsen Declarations
(CP 802-04, 828-30) provide a detailed explanation for the Foundation’s
intent in requesting the public records at issuc and were sufficient for the
trial court to rule."

In Ameriguest, the court denicd the plaintilf’s attempt to fully develop
facts related to its argument that an exemption applied because the

defendant’s declaration “provided the trial court with a sufficient basis lor

i

" The trial court alse had the Foundation's responses {o SEIU's reissued and court-
narrowed discovery requests, which discusses m detail the Foundation's intent for the
records and \[ntcraclions with 1Ps. CP 834-43.
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its decision.” Ameriguesi, 177 Wn.2d at 500."

Ameriguest accords with 1988 Letter Op. Aty Gen. No. 12, in which
the Attorney General was clearly concerned with placing an “unreasonable
burden” on a requestor in accessing public records. /. at 11, Given that
RCW 42.56.070(9) implicd some inquiry into a requestor’s intent, the AG
first determined that the PRA’s language and policy demanded a very
narrow inquiry that allowed only a “limited barrier to access.” /. The AG
advised that at least one barrier would go “beyond the limited barrier to
access contemplated by the inquiry permitted under” RCW 42.56.070(9).
Id. Additionally, the AG determined that simply requiring a requestor to
provide written representation that a list will not be used for commercial
purposcs satis{ied the inquiry contemplated by RCW 42.56.070(9). while
crecting only a minimal barrier to disclosure. /. SEIU’s scheme of
expansive discovery and factual development is simply untenable given
the PRA’s language and policy.lﬁ

In the instant case, as in Ameriguest, the trial court simitarly denied
further discovery on SEIU s allegations related to the Foundation’s future

use of the records. RP 10-16-14 at 75. The Foundation clearly stated that it

¥ The Ameriguest plaintft argued a defendant’s declaration was too conclusory and that
it necded to take further discovery to prove an exemption apphed. 177 Wn.2d at 493, The
court held that the plaintiff was not entitled to conduct discovery because the declaration
“provided the trial court with a sufficient basis for its decision.” /o al 499-500,

1% See this briels discussion of 1988 Letter Op. Aty Gen. No 12 in §IV.D.L.
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will not use the records for commercial purposes. The Foundation also
provided a detailed explanation ol exactly what it will and will not do with
the records. Specitically, the Foundation stated in a sworn declaration that
the list of 1Ps will not be used for conumercial purposes, the list will not be
used to solicit meney or financial support from IPs, the list will be used to
educate TPs about their constitutional right 10 opt out of SEIU, and the list
is not sought on behalt of any other individual or entity. CP 828-30). The
declaration further stated the list will not be used to make IPs aware of
businesses in their area or be supplied to any business or third-party
individual, /. at 1§12-13."7 Further. the Foundation even provided SEIU
with a copy of a letter it intends to send to IPs—avhich SEIU submitted to
the trial court. CP 872-73,

I'hese declarations clearly allayed any fear the trial court may have
had related to the Foundation's intent for requesting the records. The
Foundation has been very transparent from the beginning regarding its
intent in requesting the records and its declarations retlect this. The trial
court was entitled to treat the Foundation’s detailed declarations as
sufficient for its decision. Therefore, SEIU is not entitled to develop any

allegations further or conduct further discovery.

17 - . - )
[ he first Nelsen Declaration also makes similar statements CP 80204,



3. Additional evidence will not alter the case’s outcome and
SEIU was not substantial prejudiced by denying further
discovery.

Third, SEIU has “failed to show how additional evidence would have
altered the outcome.” Sunmmer, 860 F.2d at 337, and was not “substantialty
prejudice[d]™ by not being allowed to “present material evidence.” /.
Failure to establish cither of these defeats SEIUs argument. The trial
court's proper definition of “commercial purposes” renders SEIU's
sought-atter (and acquircd) evidence definitively immaterial.  Such
cvidence would allegedly point to conduct that falis outside the detinition
of “commercial purposes.” Thus, SEIU was not denied the opportunity to
present matertal cvidence.

Additionally. the most SEIU’s sought-after (and acquired) evidence
could do is allow the trial court 1o /rzfer that the Foundation’s intent is to
use the records for commercial purposes. SEIU itself repeatedly uses this
language. For example, SEIU states. “If the past is any guide, and that is
certainly a reasonable inference .. . App. Br. at 24; “Based on prior
contacts between the Freedom Foundation and IPs it is reasonable to infer
that . .. id; *“Based on the existing record, the Court could reasonably
infer that the Freedom Foundation requested the list of IP names for
commercial purposes . .. id. at 22; and “While the court can infer [rom

the existing record that [the Foundation] seeks the requested information



for a commercial purpose . . .7 Id. at 29. Evidence sought by SEIU would
be more of the same, i.e. evidence SEIU claims could be used to infer the
Foundation intends 1o use the records for commercial purposes. The trial
court obliged SEIU, assumed SEIU’s allegations were true and still ruled
against SEIU duc to the trial court’s definition for “commercial purposes.”
Finding and offering cvidence to support allegations the trial court already
assumed to be true would not change the outcome.

Further, to the extent SEIU alleges potential evidence acquired outside
the limited scope of discovery could change the outcome of the case, this
argument is wrong on its face because SETU has not appealed the trial
court’s discovery ruling quashing its deposition notice and severely
limiting written discovery.'® RP 10/10/14 at 24-31. The same is true for
SEIU’s argument that it had a right to “fully develop™ certain facts, if such
facts could only be proven by acquiring evidence via discovery requests
which arc outside the scope of the trial court’s discovery ruling [/,
Therefore, the only “facts™ SEIU could cven theoretically “develop™ relate
only to the discovery requests deemed proper by the trial courl: subjects
#1.#2, and a narrowed #3 listed on SLEIU’s deposition notice. CP 720-23,

Thus SEIU onlv had the ability to acquire cvidence related to “All

¥ SEIU did not include the trial court's discovery rulings in its Assigninents ot Error and
did not discufss themn in its Appellant's Brief, 7/ SEIU attempts to challenge the trial
court's discovery rulings at this stage, this Court should refuse to review this challenge
pursuant to RAP 2.5
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use(s) Freedom Foundation intends to make of the list . .. (#1) (which the
Foundation fully explained in its declarations)'”, “The identity of any
person on whose behalf Freedom Foundation has requested the list. . .7
(#2) (which the Foundation fully explained in its declarations and answers
to SEIU’s second set of discovery requests)™’, and “Contacts Freedom
Foundation has initiated with any [[Ps] since January 1, 2011, and the
nature and content of all communications . . .7 (#3) (limited by the trial
court to communications related to the Foundation’s solicitation ol [Ps}
(which the Foundation explained and provided to SEIU in its answers to
SEIU’s second set of interrogatories, several of which SEIU submitted to
the trial cour)™. CP 721; RP 10/10/14 at 28. Thus. even assuming SEIU
had a right to more fully develop its alleged “facts,” SEIU is prohibited
from “developing™ any “facts™ outside these three narrow subjeets. SEIU
did not appeal the trial courl’s discovery ruling and, thercfore, could not

pursue development of facts outside these three narrow subjects even if

" CP 802-04, CP 838-30.

=1 CP 802-04; CP 838-30, CP 834-43

2L CP $34-73. It 1s important 1o note the Foundation was hberal in its production of
emails with 1Ps, as well as its explanation of all its communications with 1Ps—both of
which responded to mtertogatory #6 of SEIU's reissued discovery requests /o, at 837-42
The Foundation's response to #6 is detailed and meaningful, contrary to SEIU's claim
otherwise. App. Br. at 30-31. No doubt, SEIU would have twisted the meaning of the
Foundation's production without the Foundation's detailed respanse. As for interrogatory
#2. it is unclear how information about fiow the Foundation plans to contact IPs "goes Lo
the heart of the question” about the Foundation's intent. fe. 11 is the conrent of the
communications which is relevant, not its method of delivery. Regarding interrogatory
#2, SEIU's question seeks a legal conclusion and, further, is irrelevant to the issue of
what the Foundation intends to actually de with the records.

.
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this case is remanded. Therefore. this Court should not consider any ot
SETUs allegations that fall outside the narrow scope ol these three
subjects in ruling on SEIU s CR 65(a)(2) argument.

Further, the Foundation tully responded to the reissucd discovery
requests which did fall under the catcgory of these three subjects. CP 834-
73. Therefore, the facts were, indeed, “fully developed™ prior to the
preliminary and permanent injunction hearing on 10/16/14. The fact that
SEIU does not like the facts of this case as they actually developed docs
not mean SEIU may conduct a harassing fishing expedition to seek so-
called “full development™ of irrelevant facts they could not pursue on
remand anyway. Due to the foregoing, SEIU is unablc to show that further
development of facts through discovery could change the outcome of this
case; nor did the trial court substantially prejudice SEIU by preventing it
from offering material evidence.

4. Discover was already fully develop.

Fourth. discovery was fully developed and SEIU submitied evidence
to the trial court which it acquired through the discovery process. SEIU
seriously mischaracterizes the status of discovery in this case by stating
“the consolidated preliminary and permanent injunction hearing occurred

before SEIU 775 had reccived a response to its written discovery, and
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without the opportunity to take its noticed CR 30(b)(6) deposition ol the
Freedom Foundation.™ App. Br. at 28,

SEIU issued its 30(b)(6) deposition notice and {irst set of written
discovery requests on 10/6/14 and 10/7/14, respectively. CP 813-27.
However, the Foundation filed a Motion for a Protective Order on 10/8/14,
seeking to quash the deposition and disallow, or at least severely limit,
SEIUs written discovery requests. CP 93-111. The trial court agreed with
the IFoundation and quashed SEIUs 30(b)(6) deposition notice and limited
the permissible subjects of discovery. RP 10/10/14 at 26-27.7 The trial
court then informed the parties it expected SEIU to reissue a sccond set of
written interrogatories to the Foundation the same day (10/10/14). /d. at
26-27.%

SEIU then reissued its Second Set of Interrogatorics on 10/10/14. The
Foundation provided answers to these interrogatories on Tuesday
10/14/14. CP 834-43. Contrary to SEIU’s contention otherwisc, App. Br.
at 30-3 1. the Foundation fu/fy answered SEIU s second discovery requests
consistent with the trial court’s discovery ruling which severely limited the
proper subjects of discovery. RP 10/10/14 at 24-31. The Foundation

explained why each answer to each interrogatory comported with the trial

2 The trial court delineated the proper subject of discovery using the subjects listed in
SEIU's CR 30(b)}6) deposition notice CP 720-23.
“ Again, SEIU has not appealed the trial court’s rulings at the discovery hearing.



court’s discovery ruling. CP 834-43.

This Court should draw two conclusions from this. First, there is no
“unanswered discovery,” as alicged by SEIU with reference to its first sct
of discovery requests issued on 10/7/14. App. Br. at 28-30; CP 786-795.
The trial court rendered SEIUs first discovery requests moot when it
limited the scope of discovery and ordered SEIU to reissue a sccond set of
discovery requests—vhich SEIU did. Second, the trial court’s
consolidation of the preliminary and permanent injunction hearings did
not deprive SEIU of its opportunity to tuke its requested deposition. Tt was
the trial court’s discovery ruling which did so (a decision SEIU has not
appealed). In other words, SEIU’s handwringing about how the
consolidation left discovery unanswered and deprived SEIU of its
deposition is much ado about nothing. The consolidation had absolutely
no effect on these two 1ssues.

Theretore, even if cach of the Foundation’s three CR 65(a)(2)
arguments in the sections above tail, SEIU’s only argument can be that the
Foundation’s responses to SEIUs reissued discovery requests were
somehow insuflicient—which it unconvincingly attempts to do regarding
interrogatories #2, #6 and #7. App. Br. at 30-31. (The Foundation

responded to this attempt above in footnote 21.)
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As for “certain pleadings™ filed by the Foundation after the trial
court’s 10/14/14 discovery deadline, SEIU"s clamor is similarly
misplaced App. Br. at 29. One document is simply a collective bargaining
agrecment veritied by the Foundation’s counsel—an agreement SEIU
negotiated and possesses. CP 183-227. This document was not a discovery
response. The other is the Fourth Nelsen Declaration which is also s0f in
response o SEIU s discovery requests. Thus. neither were filed late.
Morcover, the Nelsen Declaration merely reiterates previous Nelsen
declarations and explains the nature of certain past contacts Foundation
cmployees had with Ips.™

The trial court recognized SEIU"s motivation behind its discovery
requests when it called a portion ol them “entirely inappropriate.” RP
10/10/14 at 27. The trial court warned it did not want this case (o turn into
a “grudge match between two politically opposite parties.” /. As noted by
the trial court, this is a simple public records request. /. SEIU s attempt to
exploit a simple public records case to attack a nonprofit arganization it
perceives as a political opponent is disingenuous. SEIU’s proposed subject
of discovery #5 in its deposition notice reflects this disingenuousncess. CP

721-22, Further, the facts in such cases lead to bad law, as illustrated by

> purther, SEIU had more time with these documents than the Foundation had with
SEIU's Reply in Support of 1ts Motion for a Preliminary Injunction, which was served
after these two documents were served, and {iled after SEIUs noon deadhng.



SEIU’s broad definition for “commercial purposes”™ which, incidentally,
would be unconstitutional because it requires discovery into
constitutionally protected matiers such as subject 452

There is no unanswered discovery and no 30(b)(6) deposition to be
had, even if this case is remanded. The Foundation’s responses to SEIUs
reissucd discovery requests are proper in light of the limited scope of
discovery sct by the trial court. Thus, the facts were fully developed at the
time ol the preliminary and permanent injunction hearing.

C. The trial court erred by issuing a temporary restraining order
based solely on CR 65(a)(2).

As this Court held in Ameriguest, 177 Wn.2d at 486-87 and the cases

cited therein:

The burden of proof is on the party seeking to prevent disclosure to
show that an exemption applies. Limstrom v. Ladenburg. 136
Wash.2d 595, 612, 963 P.2d 869 (1998); RCW 42.56.540, .550(1);
see also Ames v. City of Fircrest, 71 Wash.App. 284, 296. 8537
P.2d 1083 (1993). Thus, if’an agency is claiming an exemption, the
agency bears the burden of proving it applics. RCW 42.56.550(1).
If it is another party, besides an agency, that is secking (o prevent
disclosure, then that party must seck an injunction. RCW
42.56.540. In such a case, the party must prove (1) that the
record in question specifically pertains to that party, (2) that an
exemption applies, and (3) that the disclosure would not be in the
public interest and would substantially and irveparably harn that
party or a vital government function. Id.; see Soter v. Cowles

2 Unlike SIEIU, which has acquired millions of dollars over the vears by forcing
contributions through the heavy hand of the law, the Foundation relies on the generous
and voluntary donations of individuals and possesses a duty to protect the First
Amendment rights of these individuals—individuals who have, at all times, voluniarily
associated with the Foundation.
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Publ'g Co.. 162 Wash.2d 716, 757, 174 P.3d 60 (2007); sec also

Seattle Times Co. v. Serko, 170 Wash.2d 581,591, 243 P.3d 919

(2010).
Therefore, under RCW 42.56.540, a party secking nondisclosure must
prove cach of the three clements cited by the Supreme Court in
Ameriguesr. 177 Wn.2d at 487; RCW 42.56.540.

The trial court granted a TRO despite the movant’s lailure 1o satisty
the requirements of Tvler Pipe Indus. v. Dep't of Revenue, 96 Wn.2d 785,
792, 638 P.2d 1213 (1982). RP 10/3/14 at 41, 48-49.°° Further, at the TRO
hearing, the trial court did not conduet the required Tyler Pipe analysis.
See Tyler Pipe, 96 Wn.2d at 792. In both Nortinvest Gas Ass'n v
Washington Util. & Transp. Comm'n, 141 Wi App. 98, 168 P.3d 443
(2007), and Ameriguest. 148 Wn.App. 145, Division Two held that a trial
court must grant a lemporary restraining order and preliminary injunction
in a PRA injunction case cven when a movant fails to prove the necessary
requirements later articulated by the Supreme Court i Ameriquest, 177
Wu.2d at 485-86 and 7vfer Pipe. Division Two claimed to be using the
Tvler Pipe standard, 148 Wn.App. at 137, but in fact held that unless the
court notitied the parties prior to the hearing thut it was merging the
preliminary and permanent injunctions, CR 63(a)(2) required trial courts

to forego the normal Tyler Pipe analysis and grant an injunction. /d. at

= Pyler Pipe requires a party to show it is likely to prevail on the merits of the underlying
claim.



154-55. Thus, published Division Two precedent contlicts with the
Supreme Court’s holdings in .lecriquc,w.” Limstrom.” Soter,” Serko,”
Division One’s holding in Ames,”" and the PRA’s own languagc32 by
compelling a court to grant an injunction merely to preserve the status quo
until a full trial on the merits or permanent injunction hearing.

Division Two’s holding in Ameriguest essentially forces courts 1o
issuc automatic and reflexive TROs, regardless ol parties” inability to
prove the Tyler Pipe and §540 requirements. As a legal matter, this
standard has been rejected by the Supreme Court, which clearly defined
the “burden™ and the party to which that burden attaches. Ameriguest. 177
Wn.2d at 491. Division Two’s Ameriguest decision also violates the
PRA’s unequivocal policy demanding that limitations on disclosure be
“narrowly construcd to promote this public policy [of the peopic
“remaining informed so that they may maintain control over the
instruments that they have created”] and to assure that the public interest
will be fully protected.” RCW 42.56.030. Division Two’s Ameriguest
holding has already caused meritless cases to persist on court dockets and

allowed lawfully requested public records to remain undisclosed. The

177 Wn 2d at 486-87.

B Limstrom v Ladenburg, 136 Wn.2d 595, 612, 963 P.2d 869 (1998).

? Soter v. Cowles Publ'y Co., 162 Wn.2d 716, 757, 174 P.3d 60 (2007).
3 Seattle Times Co v. Serko, 170 Wn.2d 581,243 P.3d 919 (2010)
SUdmes v City of Frrerest, 71 W App. 284, 292, 857 P.2d 1083 (1993}
= RCW 42.56.540

tad
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Supreme Court, in Ameriguest, set forth the proper standard for obtaining
an injunction under RCW 42.56.540. To the extent it deviates from the
Supreme Court’s standard, Division Two's holding in Ameriguest, 143
Wn.App. 145, should be overturned.

This Court can also provide guidance by adopting one of the
Foundation's arguments in the scetion of this brict dealing with CR 65
(see §1V.B of this briel). i.c. adopt one of the Foundation’s arguments for
why the trial court properly merged the preliminary and permanent
injunction hearings in this casc when it did. That way, a trial court would
not be forced to grant an unmerited TRO or preliminary injunction simply
because ol CR 65 if one ot those scenarios exists.

Neither the requirements of §540 nor the question of whether an
exemption applies requires any discovery or “development” of facts.
These are matters of law that can be properly adjudicated on a motion for
a TRO or preliminary injunction, pursuant to Rahon s requirement that a
court determine matters of law at the TRO or preliminary injunction stage.
Rabon. 135 Wn.2d at 285. Therefore, determinations at the TRO or
preliminary injunction stage under §540 or the PRA’s exemption
provisions do not implicate CR 63.

Additionally, the Foundation™s argument that third partics do not have

standing to bring heavily discovery-laden lawsuits pursuant to the PRA’s



commereial purposes provision (§07({9)) comports with the above
analysis. This is because, according to the Foundation’s argument, only an
agency can inquire into the intent of a requester, and then only at the
initial stage of determining whether it will produce the records in the first
place. A dispute related to §070(9), then, could only occur in the context
of a show cause hearing initiated by the requester.

Under this view, an injunction could never be issued pursuant 1o
§070(9). Thus, no complications arise under CR 65(a)(2), und the whole
issue disappears. The Foundation’s interpretation, therefore, harmonizes
the PRA, CR 65, as well as the requirements of Ameriguesi. and Tyler
Pipe. Under the standard rules of statutory construction, the Foundation’s
interpretation is preferable.

D. The trial court did not crr by denying an injunction based on
RCW 42.56.070(Y).

The PRA *is a strongly worded mandate [or broad disclosure of public
records.” SRDF, 155 Wn.2d at 100. Despite this, SEIU urges this Court to
adopt an cxpansive definition for “commercial purposes”™ which
cviscerates the PRA's policy and would sweep a great many
noncommercial activities under its umbrella. The Foundation, on the other
hand, offers a definition for “commercial purposes™ which arises from the

phrase’s plain meaning, accords with Attorney General Opinions and case

]
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law, and honors the PRAs language and policy.33

SEIU argues that RCW 42.56.070(9) prohibits DSHS from disclosing
the list of [Ps to the Foundation because the Foundation secks access to
the list for “commereial purposcs.” For the reasons sct forth below, both
SEIU’s expansive legal definition of “commercial purposes™ and its
characterizations of the Foundation's purpose tail. SEIU cannot rely on
any Washington Court’s construction of the statute. Instead, it attempts o
cobble together a definition {from two AG opinions, inapposite federal case
law, and an assertion that §070(9)'s *prohibition” must be construed
broadly even though all other PRA “exemptions™ must be construed
narrowly. This Court should decline to accept SEIU's definition and
uphold the trial court’s holding. Alternatively, the trial court did not crr by
denying an injunction because SEIU did not satisfy the requirements of
RCW 42.56.540. Additionally, RCW 42.56.210(2) mandates disclosure.

1. Attorney General Opinions’ support a narrow---not
expansive—definition for “commercial purposes.”

Opinions of the Washington Attorney General (*AGO™) are persuasive

authoritics. Five Corners Family Farmers v. State, 173 Win.2d 296, 308,

 The Foundation’s definition is as follows: for an agency to properly withhold records
under RCW 42.56.070(9), a requestor primary purpose for the requested records must be
to achieve financial profit through the direct use of the requested records.



268 P.3d 892 (2011)."" A 1988 AGO reflects a proper definition for
“commercial purposes”—one which comports with the PRA’s language
and policy as well as Washington case law. In that opinion. the Attorney
General (“AG”) discussed two possible barriers to the access of public
records under the “commercial purposes” provision: (1) that a requester
provide written representation that the list will not be used for commercial
purposes, and (2) that a requester enter into a hold harmless agreement.
The AG advised that the second barrier would go “beyond the limired
barrier to access conmtemplated by the inguiry permitted under™ the
commercial purposes provision. 1988 Letter Op. Att’y Gen, No. 12 at 11.
(Emphasis added.) Further, the AG evaluated both barriers in the context
of not placing an “unreasonable burden™ on the requester, concluding the
first barrier is permissible because it “does not add a burden to access that
would be impermissible under the statute.” /. In sum, the 1988 AGO
contemplates a fimited, government-facilitated inquiry under §070(9).%
SEIU’s expansive definition for “commercial purposcs™ would blow
this limited inquiry wide open. The endless scope of inquiry under RCW

42.56.070(9) necessitated by SEIU s definition is illustrated by 1ts Notice

M However, courts “remain[] the final authority on the proper construction of a statute
Davis v I\’m,g' City, 77 Wn.2d 930, 934, 468 P.2d 679 (1970). When AGOs conflict with
court opinions, they decrease 1n persuasiveness Five Corners, 173 Wn.2d at 308

* Which is why, as discussed /i, permitting a thud party to undertake discovery of s
requester inherently frustrates the PRA’s policy.



ot CR BO(I:L)( 6) Deposition. CP 813-16. Requesters of all kinds, both
organizations and individuals. would be subject to invasive discovery of
personal communications with friends, family. and associated
organizations, demands for commercial, personal, vocational, and
transactional records. and inquests into requestors’ intimate political,
philosophical, or even religious beliefs because that information could be
evidence, under SEIU’s expansive definition. ol a requestor’s
“commercial” intent. Such a precedent is especially dangerous because it
would allow future third parties, including the government, to subject a
requester to discovery requests similar to SEIU’s in this case. As discussed
carlicr in this brict. the chilling eftect this would have on individuals
exercising their right to access public records would be staggering. SEIL s
discovery requests themselves speak louder than its arpuments. The PRA
does not grant such invasive power to the povernment (or any third party)
to inquire into the intimate realms of life implicated by SEIU"s definition.
Holding otherwise turns the PRAs poliey. sce, e g, RCW 42.56.030,
070, .540, .550, and case law. completely on its head and impermissibly
empowers the State bevond a proper reading of the inquiry permitted

under §O7()(9).3(’

i : . . ~ .

Further, thls AGO synthesized prior AGOs’ treatment of the commercial purposes
provision by stating a three-part definition for “commercial purposes,” which require the
requester to l:lne “engaged in a commercial {profit-expecting) activity,” the requester must

Ll
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Additi(;)nally, the two AGOs cited by SEIU are unpersuasive. In the
1975 AGO, the AG adopted a “broad definition [of commercial purposes]
encompassing any ‘profit expecting business activity.” 1975 Wash. Op.
Alty. Gen. No. 15 at 7 (1975). Though this broad definition would
certainly “cover a broader range of business activity™ than the “buying and
selling of goods,” the Foundation’s status as a not-for-profit organization
and its stated purposc in procuring the list from DSHS falls outside even
this “broad detinition™ of commercial purposes.

The 1998 AGO adopted the same broad definition of commercial
purposes, stating that the prohibition on disclosure applics where the
requester intends to use the list to facilitate “any profit expecting business
activity.” 1998 Wash. Op. Atty. Gen. No 2 at 2 (1998). The 1998 AGO
supports its broad definition by relying upon Newman v, King Couniy. 133
Wn.2d 565, 574-75, 947 P.2d 712 (1997) (refusing to force King County
to produce nonexempt documents contained within an open investigation
file because the entire file was exempt, holding that the investigative file
excmption provided “a broad categorical exemption from disclosure.”)

The 1998 AGO concludes the PRA’s commercial purposes prohibition is

“intend to contact or in some way personally aftect the listed ndividuals.” and lln,
purpose of th requester’s contact must be 1o “facilitate the commercial actuvity.” 1988
Letter Op. Alt v Gen. No. 12 at fn 4. The Foundation is not a "profit-expecting”
organization. '[t neither seeks to facilitate commercial activity with or by the [Ps and

communication 1s not to facihitate commercial activity, CP* 802-03.
|



likewise “broadly stated™ and “categorical.” 1998 Wash. Op. Auty. Gen.
No 2 at 3 (1998). However, as the AG states, commercial purposes 15
triggered only where the requester intends to use the list to facilitate “any
profit expecting business activity.” Id 37 The Foundation cannot engage in
profit-expecting business activity. and its stated purposc in procuring the
flist (to intorm 1Ps of their newly acknowledged First Amendment right to
opt out of a union) docs not fall within cven the “broad definition™
expressed by the 1975 and 1998 Attorney General Opinions.“

Assuming, arguendo, the Foundatton's activitics fall under these two
AGOs" definition of “commercial purposes,” subscquent case faw
indicates that Washington Courts are unwilling to adopt such a definition.
For instance, in Limstrom, the Washington Supreme Court chose not to
extend Newman’s adoption of “broad. catcgorical exemption[s] from
disclosure” because the Court acknowledged it was bound by “statutory
and case law mandate that require| | a narrow construction of exemptions.”
136 Wn.2d at 613.%

indecd, the Supreme Court has repeatedly limited Nevemeor's broadly

b - N . . - _ . .
I SEIU's eitation to Exec. Order 00-03 (Apr 25, 2000) does not change this analysis
& - 3
because the Governor's Order merely incorporated the definition set forth in the AGOs
* SEIU has repeatedly asserted that Freedom Foundation is aligned with commercial
- =
interests who would benefil from its work to reform SEIU™s undue influence on politics
and governmént First. SEIU has presented no evidence (because none exists) that this is
true Second, this is an illogical allegation given the Foundation’s focus on public sector
union reform! Hewever, SEIU must make this allegation to strengthen its otherwise
b - - . . . - s
baseless assertion that the Foundation is, somehow, facilitating a “commercial intercst
39 | . . . -
M The Limstrom decision was issued just ten months after 1998 AGO.
]



constructed exemption.™. The AG's primary basis for the broadness of his
commercial purposcs definition, therefore, has been rejected by
Washington courts. Given the dearth of case law addressing RCW
42.56.070(9). Sargent v. Seattle Police best describes the appropriate
judicial posturc when construing any and all limitations on disclosure
under the PRA: “The text of the PRA mandates narrow construction ol its
exemptions. The categorical exeaiption of broud categories of iformation
conflicts with this policy.” 179 Wn.2d 376, 389, 314 P.3d 1093 (2013 ).
The commercial purposcs prohibition, like any limitation on disclosure
under the PRA, must be construed narrowly. It must accord with the Act’s
underlying policy favoring disclosure. If it were to adopt SE[U"s broad
definition ot commercial purpose—which far exceeds cven that expressed
in the 1998 AGO—this Court would violate the PRA’s overriding policy.
The Foundation’s proposed definition, on the other hand. compeorts with

the PRA’s languave. policy, and Washington’s case law on the PRA.
SUALC. | ) &

W See Covwdes Pub Co v, Spokane Police Dep't, City of Spukane, 139 Wn.2d 472, 474,
987 P.2d 620 (1999} (" The “investigative records’ exception to the PDA does not
provide categorical exemption from disclosure to police investigative records in cases
where the suspect is arrested and the case referred 1o the prosecutor In such cases, police
incident reports are presumptively disclosable upon request. unless it can be shown that
nondisclosure in a given case is essential to effeetive law enforcement m that particular
case.”), see ulso Seattle Times Co v Serko, 170 Wi 2d 581, 594, 243 P 3d 919 (2010
(reversing the trial court’s deciston to apply Nesvmarr s categorical exemption of
investigative files where the investigation was neither ongoing nor leading to enforement
proceeding}‘: Sargent v. Scatile Police Dep't, 179 Wn,2d 376, 389, 314 P 3d 1093 (2013)
(| Tlhe eatc'zorical application created in Newman applies only ta a small class of
information[.]™)
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2. Federal case law interpreting the Freedom of Information
and Lanham Acts do not support an expansive definition of
commercial purposes in RCW 42.56.070(9).

a) SEIU’s cited FOTA cases do not support an expansive
definition of “commercial purposes.”

SEIU next argues that federal cases interpreting provisions of the
Freedom of Information Act (“FOIA”) and the Lanham Act support an
expansive definition of “commercial purposes.” Washington courts often
look to judicial constructions of FOIA in construing similar provisions in
the PRA. Limstrom, 136 Wn.2d at 608. But these cascs are far from
similar.

[t must be noted that “[d]espite the close parallel between the state act
and the FOIA. the state act is more severe than the federal act in many
arcas.” Hearst v. Hoppe, 90 Wn.2d 123, 129, 580 IP.3d 246 (1978). Also,
SEIU’s cited FOIA cases addressing “commercial purposes”™ deal with lee
waivers for requests and the award ol attorneys’ lees, not the decision to
disclose or withhold records. This distinction is key because, as observed
in Hoppe, the U.S. Supreme Court “has observed that the FOIA seeks 1o
establish a general philosophy of full agency disclosure unless information
is exempted under clearly delincated statutory language. .. The federal
courts have also recognized a mandate to construe the FOIA broadly. and
to construc the exemptions narrowly.” Id. at 128-29 (citing NLRB v. Sears,

Roebuck & Co., 421 U.S. 132, 136-37 (1975) and other federal cases). The

39



FOIA case-é SETU cites were not interpreted by the tederal courts under
this standard because those cases did not involve disclosure itself, but only
fee waivers. Thus, the FOIA cases cited by SEIU are not even helpful in
interpreting FOIA’s own appropriate disclosure standard. which is exactly
what is at stake in the instant case. This indicates the federal cases cited by
SEIU are of no help at all when construing Washington's PRA—which
has a policy of disclosure even more severe than the federal FOIA,

SEIU first looks to VoteHemp, nc. v. Drug Enforcement Admin 1o
shed light on the PRA’s commercial purposes prohibition. 237 F.Supp.2d
55, 64-65 (D.D.C. 2002). Again, ForeHemp addresses a fee waiver, not the
disclosure of records. Either way, the Foundation’s interests in obtaining
IP names are not analogous to VotelHlemp's interests. First, the Foundation
does not act in concert with any business or industry interests. Second,
even if IPs learned ol their constitutional rights, there are no commercial
interests that will “directly benefit those who scek to make a profit from”
IPs® newly-gained knowledge. /. at 65." Moreover, VoteHemp's website
contained links to businesses that bought and sold hemp products and
solicited donations to support the “industry’s legal ettort”™ to dercgulate
hemp. ForeHemp, 237 F. Supp. at 65. Nonc ot that 1s truc in the instant

case. Further. as noted by the trial court. it *“furthering interest through

41 . : ; -
Indeed, what commercial entities would benefit because govermment employees choose
to cease financially supporting a union?
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litigation™ constitutes commercial purposes. no public records request 1S
safe. RP 10/16/14 at 63-64."

SEIU also relies on Nat'l Sec. Archive v. US Dep't of Def., acase that
also does not deal with the disclosure of records, and is likewise
inapposite. 530 F. Supp. 2d 198, 201 (D.D.C. 2008). As the federal
magistrate noted, National Sceurity Archive’s ("NSA™) motion for
attorneys” fees and costs under FOIA was unusual because “there was no
benelit to the public in the traditional sense of the disclosure ol documents
pertaining to matters ol public concern. Instead. NSA procurcd a rubing
that it no longer had to pay the search costs for its TOIA requests.” L. at
200-01. Additionally, Nl See. Archive addressed whether NSA was
entitled to attorneys’ fees for winning its claim that it was organizationally
entitled to a FOIA fee waiver. The court concluded that even though NSA
was a nonprofit, its own commercial interest in procuring FOLA materials
as cheaply as possible was cnough of a motivating factor in its underlying
lawsuit to bar the award of attorneys” fees for litigating the suit. These
cases cannot be legally or factually analogized to the instant dispute.
Neither ForeHemp nor Nat'l Sec. Archive support an expansive definition

of commercial purposes in the PRA.

* Incidentally, the Foundation did not initiate this litigatien, SEIU did
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b) SEIU’s cited Lanham Act cases do not support an
expansive definition of commercial purposes.

Next, SEIU asks this Court to rely upon a series of Lanham Act cases
to support its expansive definition, although SEIU fails to cite any
authority indicating that Lanham Act cases arc relevant in construing the
PRA. However. even assuming thesc cases have some bearing on the
instant question, they arc unpersuasive. The most obvious dilference is
that the policy of the Lanham Act is to prevent confusion about
sponsorship, approval, and association between entities. Brach Van
Houten Holding, Inc. v. Save Brach's Coal. for Chicago, 856 I'. Supp.
472,476 (N.D. 111 1994). " Another distinction is the relevant inquiry in
Lanham Act cases relates to whether the actual use of the plaintiff’s mark
is commereial in nature, Jews for Jesus v. Brodsky, 993 F.Supp. 282. 308
(D.N.J 1978). Though SEIU may arguc otherwise, most of its evidence
relates to whether the Foundation is engaged in commercial enterprises in
peneral, not to the usc to which the Foundation will put the actual list of IP
names—which should be the only issue.

[n Brach, Brach sued a union-backed community group that utilized

Brach’s logo to protest and seek reversal of Brach's decision to ¢losc one

B For instance, in Brach, the District Court concluded that Save Brach's use ot Brach’s
logo was a violation of the Lanham Act 856 F. Supp at 474, Save Brach’s usage of
Brach's mark while undertaking attempts to prevent Brach from closing ene of its
production fa:cililics was sufficiently commercial so as to make the average observel
believe that Brach endorsed Save Brach's activities.



of its candy production facilities in Chicago. /d. at 474. The Court
concluded that the Lanham Act, 15 U.S.C.A. § 1125, prohibited the Suve
Brach’s Coalition from using in its logo a copy of Brach's corporate logo
because of the potential for general confusion as to its affiliation with or
approval of Save Brach’s proposals. /d. at 476. In Jows for Jesus, the Jews
for Jesus organization sought an injunction against an internet developer
who built and maintained website domains markedly similar to Plamtitf
organization’s domain, “jews-for-jesus.com.” 993 I'. Supp. al 286-88.
There, Brodsky maintained similarly named websites precisely because he
disapproved of Jews for Jesus™ teachings and mission and sought to harm
it commercially by intercepting the organization’s audience “through the
use of deceit and trickery.” fd. at 308, The Foundation is not deceiving
anyone or preventing anvone’s access to SEIU. The Court found that
Brodsky's use of the similar marks was “commercial™ because he clearly
intended to harm Jews for Jesus commercially “and prevent]] the Plaintitt
Organization from exploiting the Mark and the Name of the Plaintiff
Organization.” fd/.

SEIU also cites Planned Purenthood Federation of America Inc v,
Bucci, 1997 WL 133313, *5-6 (S.D.N.Y., March 24, 1997) aff'd. 152 F.3d
920 (2d Cir. 1998), but this case is also inapposite. The court in Brcel held

that the defendant’s actual use of the plaintff's mark in its website address



was “classically compeltitive™ because the defendant “has taken plaintiff’s

his web site—to

mark as his own in order to purvey his Internet services
an audience intending to access plaintiff's services.” fd at *6. Again. the
Foundation's alleged behavior. even il true, does not attempt to deccive, or
deceptively misdirect through the use of confusion, IP’s who actively scck
SEIU s services. Further. the defendant’s website was a “showcase™ for a
book it was openly soliciting by offering excerpts, information about the
author (including how to contact the author for speaking engagements).
and providing endorsements. fd. at *5.

Lanham Act cases are inapposite to the issue of defining “commercial
purposes” in RCW 42.56.070(9). Not only is therc no precedent for
applying Lanham Act cases to PRA provisions, the facts underlying the
above cases are squarcly dissimilar to the facts of the instant casc. The
trial court correctly concluded that “based upon powerful preferences for
disclosure, conclusion[s] under federal Lanham Act law, with completely
different interests, arc simply not hefptful.” RP 10/10/14 a1 64.

3. SEIUs distinction between “prohibition” and “exemption”
is irrelevant.

It is precisely because SEIU s definition of “commercial purposes™ 1s
so insupportably broad that its distinction between a “prohibition” and an

“exemption” matters not, Even if RCW 42.56.070(9) werc an absolute
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prohibition on disclosure of lists tor commercial purposes,“M SEIU cannot
establish that the Foundation’s purpose is “commercial”—under both the
common understanding of “commereial™ and its legal definitions,
discussed above. Thus, the distinction between the commercial purposes
“prohibition™ and other PRA “exemptions™ lacks relevance.” Further, any
meaningful distinction between “prohibition™ and “exemption” militates
against SEIU’s ability to bring suit, as argued in §IV.A of this brief.

4, The evidence of record is insufficient to conclude SEIU is
likely to prove the Foundation intends to use the records
for commercial purposes.

Section IV(B}2) of Appellant’s Briel, which discusses cvidence ol the
Foundation’s political beliefs and activitics, perfectly illustrates how SEIU
wants to use the PRA to put a requestor’s beliefs on trial. The Foundation
does not hide its beliet that compulsory public sector unionism is an
affront (o liberty and bad political policy. However, this Court should
decline SEIU’s invitation to turn the PRA’s commercial purposes
provision into a political weapon capable ol being wiclded by the State

and third parties to silence requestors, chill the public’s right to access

“ Which is nherently suspect given the latter portion of Section 070(9) explicitly allows

such disclesure in certain circumstances.

' Webster's Dictionary provides two defimtions of “commurcial” WEBSTER'S NEW
INT'L DICTIONARY 338 (2d ed. 1954). The first, unhelpfully, states “of or pertinent tu
commerce; mercantile; hence, variously occupied with commerce:™ ete The second,
more relevantly, states “Having financial profit as the primary aim.”

 This distinetion alse jeopardizes SEIUs ability to bring this sutt under RCW
42.56.540. which, as 1t acknowledges, forces the party seeking an injunction to prove,
nter alia, that an exemption applies 1o the record App. Br. at 10.



public records, and attack political opponents. The people did not adopt
the PRA to give the State invasive discovery powers to probe the intimate
realms of their lives. Indeed, its policy is exactly the opposile.

SEIUs argument is essentially that the Foundation will directly solicit
donations (rom IPs because the Foundation, in general, contacts people to
seek donations. App. Br. at 24, This argument is a non sequitur. Not every
endeavor by a nonprofit organization is meant to raisc funds. The relevant
inquiry is the Foundation’s intended use tor the fisr of 1P names, not what
the Foundation does in other contexts. That said, the Foundation responds
to this section of SEIU’s brief only to address SEIU"s mischaracterization
of the evidence.

First, SEIU implics the Foundation has directly solicited donations
from IPs in the past in virtue of their status as IPs. See App. Br. at 23-24.
FHowever, the email dated 7/23/14 was not sent to IPs, it was sent to a
general email list which recipients voluntarily joined of their own
initiative. CP 705-07. There is absolutely no evidence in the record
sugpesting the Foundation contacts IPs in virtue of their status as IPs to
solicit donations. In fact, the Foundation’s responsc to SEIU’s second set
of discovery requests adequately explains that any prior contacts with [Ps
were the result of incidental contact trom generalized fundraising emails

or the result of an 1P initiating contact with the Foundation. CP 834-43.
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Second, the best SEIU can allege is that the Foundation may
correspond with an [P who voluntarily contacts the Foundation as a result
of the Foundation's letter informing the [P of her constitutional rights.
Such correspondence, alleges SEIU, will contain the Foundation’s website
and phone number in the signature of the email. App. Br. at 25. Surely this
paltry showing does not constitute “commercial” activity. This kind of
contact does not satisfy any of the requirements set forth in the 1988
AGO. Op. Att’y Gen. No. 12 (1988) at fn. 4. The rest of SEIU’s
“cvidence’ consists of a selective recitation of the Foundation’s political
views, which SEIU hopes to put on trial.

The trial court correctly concluded that the Foundation®s purpose in
obtaining the instant list is not commercial. SEIU’s proffered definition of
commercial purposcs cannot coexist with the PRA’s overriding policy
favoring disclosure, and the facts of this case clearly demonstrate that the
Foundation's purpose was not commercial. Every authority reinforces the
Foundation’s asserted beliel that RCW 42.56.070(9), like any limitations

on disclosure. must be construed narrowly and dirceted at profit-expecling

7 By claiming that the trial court erved in concluding that the Foudnationm’s intent was
political rather than commercial, SEIU ignores ForeHemp, a case it cited, in which a
federal court analyzing FOIA acknowledged that political activity may indirectly create
commercial ramufications. 237 F. Supp. 2d at 65, see also Wiley, Rein & Fielding v US.
Dep 't of Commerce, 793 F. Supp. 360, 361 (D D C. 1992) (recognizing that the requester
“would receive a commercial benefit from a change in policy,” the court nevertheless
held that the request was not commercial because the requester was not seeking o sefici
hnsiness from parties named in the documents).
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activity. This Court should not accept SEIU’s invitation to dramatically
weaken the PRA and incoherently elasticize the definition of the plain und
unambiguous term, “commercial.”

5. SEIU did not satisfy the requirements of RCW 42.56.540).

RCW 42.56.540 contains requircments SEIU must meet over and
above proving an exemption applies. A party seeking to prevent disclosure
of requested records must seck an injunction through RCW 42.56.540 and
prove, (1) that the record in question specifically pertains to that party, (2)
that an exemption applics, and (3) that the disclosure would not be in the
public interest and woutd substantially and irreparably harm that party or a
vital government function. dmeriquest, 177 Wn. 2d at 487, Thus, simply
showing the application of an exemption does not show disclosure would
not be in the public interest, that someone would be substantially and
irreparably harmed, or that disclosure would harm a vital government
function.

RCW 42.56.540 does not mention exemptions or prohibitions.
Regardless, SEIU is forced to, and did. bring suit pursuant to §540. CP
601. SEIU has no other option. Without §54(, SEIU cannot bring a ¢laim.
Thereflore, any party sceking an injunction under §540 must satisfy the

requircments of §540 regardless of whether the party attempts to enlorce
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an exemption or prohibition. Thus, SEIU must prove the requircments off
§540, even if it can prove a prohibition within the PRA applies.

SEIU has produced no authority or evidence to prove that the public
lacks a legitimate interest in the list of TP names. Sec dmeriquest, 177 Wn.
2d at 493, Indeed, there is case law directly to the contrary. Sce Wocssner,
90 Wi.App. at 222 (“disclosure of names would “allow pubhe scrutiny
of government.” . . .. the public could then ensure that the government is
not paying one employee twice, funneling money to non-existent
employces, or engaging in nepotism.”) Nor has SEIU produced any
authority or evidence lo prove a person or vital government function
would be substantially and irrcparably damaged by disclosure of 1P
names. /d. SEIU must prove the former, as well as one of the two latter.

6. RCW 42.,56.210(2) mandates disclosure.

See argument presented in §1V.F.4.

E. The trial court erred by allowing SEIU to compel written
discovery of requestor Freedom Foundation,

On 10/10/14 the trial court granted, in part. Freedom Foundation’s
motion for a protective order. The court denied SEIU’s request to conduct
a CR 30(b)(6) deposition but permitted SEIU (¢ compel expedited
discovery of three questions involving a very narrow subject matter. hose
three questions/subject matter areas are as follows:

1. All use(s) Freedom Foundation intends to make of the list of
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Individual Providers it has requested from the Department of

Social and Health Services, State of Washington (“DSHS™)

pursuant to Washington’s Public Records Act, RCW 42.56.
2. The identity of any person on whose behall Freedom

Foundation has requested the list of Individual Providers from

DSHS.
3. Contacts Freedom Foundation has initiated with any Individual

Provider(s) since January 1, 2011, and the nature and content

of all communications between the Freedom Foundation and

Individual Providers, including but not limited to any clforts

FFreedom Foundation has made to solicit funds from Individual

Providers.
RP 10/10/14 at 26-29: CP 721. Further. the trial court limited #3 to
contacts soliciting funds. RP 1(/10/14 at 28. On 10/14/14, Freedom
Foundation filed with the court the Nelsen Declaration, which stated that
Freedom Foundation would not use the list for commercial purposes, it
would not attempt to solicit money or support from IPs, and it was not
seeking the list on behalf of any other individual or entity. CP 802-03,
Thus, when the trial court issued its discovery ruling, the record contained
evidence rendering any discovery unnecessary. fd. SEIU translated the
threc court-approved inquirics into seven interrogatories, and served them
on the Foundation on the afternoon of 10/10/14. With this declaration in
the record, any further discovery into the Foundation’s intended use of the
list and its confidential communications with 1Ps exceeds the scope of

inquiry permitted by RCW 42.56.070(9) and violates the PRA’s

overriding policy favoring disclosure.
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The PRA establishes its own rule of statutory construction. RCW
42.56.030. Because the Act is a principal means by which the sovereign
people “maintain control over the institutions they have created,” PRA
provisions must be construed liberally to promote disclosure and narrowly
to prevent it. Id.: see also King Cnty. v. Shechan, 114 Wn, App. 325, 335,
57 P.3d 307 (2002) (~“The central purpose of the act is nothing less than
the preservation of the most central tenets of representative government,
namely, the sovereignty of the people and the accountability to the people
of public officials and institutions.”) (internal quotations omitted). “The
Washington [PRA] is a strongly-worded mandate for broad disclosure of
public records. .. {Flull access to information concerning the conduct of
government on cvery level must be assured as a fundamental and
necessary precondition to the sound governance of a [rce society.” Hoppe,
90 Wn.2d at 127,

To honor that policy, the PRA strictly regulates agencies’ behavior in
response to public records rcqucsls.48 Central amongst the statutory
restraints is the directive that agencies “shall not distinguish among

persons requesting records, and such persons shall not be required to

M See, eg RCW 42.56.520 (requiring agencics to respond promptly o public records
requests), RCW 42.56.152 (requiring agencices to appoint and traw public records
officers), RCW 42.56.150 (requirimg local and statewide clected officials to undergo PRA
compliance trainmyg): RCW 42.56.120 (limiting the costs agencies may charge for
reproduction of public records).



provide information as to the purpose for the request except to cstablish
whether inspection and copying would violate RCW 42.56.070(9) or other
statute which exempts or prohibits disclosure of specific information or
records to certain persons.” RCW 42.56.080. Under the PRA, therefore.
requestors can be forced to “provide information as to the purpose for the
request” only to determine the applicability of disclosure exemptions or
prohibitions. 7d. To comport with the commercial purposes prohibition,
public agencics have traditionally followed the guidance of the
Washington Attorney General and required requestors to submit sworn
promises that the requested records will not be used for commercial

purposcs.“w 1988 Letter Op. Att'y Gen. No. 12. It is appropriate lor

9 The Washington Attorney General described the appropriate measures agencies should
take to ensure that they do not provide records in violation of the commercial purposes
prohibition 1988 Letter Op. Att'y Gen. No. 12 In response to the question whether
public agency condition access to a public record containing a list of individuals on the
requester's promise that the record will not be used for a commercial purpose. the
Attorney General concluded

of names whether the list will be used for commercial purposes. It also scems to
us that it would be permissible for an agency to require the person requesting
access to the list to provide o written representation that the hist will not be used
for commercial purposes in viclation of [RCW 42.56.070(9)|. We believe that
such written representation could be in the form of an affidavit, as you suggested
in your letter to us, if the agency provides the form to be signed and the services
of a notary public, so that providing the affidavil does not beeome an
unreasonable burden to obtaining the requested record. In our opinion,
requesting such a promise or representation is consistent with the prohibition
contained in RCW 42.17.260(5). The statute itself prohibits the agency from
providing the list of names for commercial purposes, and we believe that
requiring the requester to provide a written assurance to that ¢ffect does not add
a burden to access that would be impermissible under the statute.

Id.
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zu;,enciesSU to undertake such limited inquiries in the contexts of both the
commercial purposes prohibition and other statutory exemptions. RCW
42.56.080. Therefore, in evaluating what discovery is appropriatc when
determining the applicability of the commercial purposes prohibition,
courts may find instructive case law that addresses what discovery is
appropriate when determining the applicability of other statutory
exemplions.

Ameriguest, 177 Wn.2d 467, is especially instructive. In that case
Ameriquest was seeking to enjoin the disclosure under the PRA of certain
proprictary financial files the Attorney General obtained [rom Ameriquest
during a previous investigation. The Supreme Court held it was proper o
deny Ameriquest the opportunity to conduct discovery of the Attorney
General regarding its decision not to withhold disclosurc under seemingly

applicable exemptions. The Court did so because the Attorney General

* Both RCW 42.56.080 and the Attorney General Opinion recognize that it is the puhblic
agency tasked and empowered to undertake limited inquiry into a requestor’s intent-—not
third parties who sue to enjoin disclosure. See RCW 42.56 080; see also 1988 Letter Op.
Aty Gen No. 12 (“Accordingly, an wgeney must ask an individual... whether the list
will be used for commercial purposes. !t also scems to us that it would be permissible tor
an agency to require the person requesting access to the List 1o provide a written
representation that the hist will not be used for commercial purposes.... The statute itsel!
prohibits the agency from providing the list of names tor commercial purposes, and we
believe that requiring the requester o previde a written assurance o that effect doces not
add a burden to access that would be impermissible under the statute.”). This harmenizes
with the PRA’s policy expressed in RCW 42.56.080, that agencics may not distinguish
between tequeqtors and that any inguiry 1nto a requestors intended use of records should
be sharply llmm.d It is therefore clear that (1) the agency must perform this “inquiry™
intoa rcquestor s purpose; and that (2) obtaining written assurance from the requestor
that the requestor will not use the information for commercial purposes should end the
nyuiry.
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submitted a declaration that provided sufficient information as to its
decision not to invoke an excmption from disclosure. In this case, the
Declaration of Maxford Nelsen declared unequivocally and under oath
that the Foundation would not use the list for commercial purposcs. it
would not attempt to solicit money or support {rom [Ps, and it was not
seeking the list on behalf of any other individual or entity. CP 802-03. The
Declaration further stated the Foundation’s purpose: to educate 1Ps about
their recently acknowledged constitutional rights to opt out of the union.
As in Ameriguest, this should have ended the need for any future
discovery. The trial court acknowledged that the Nelsen Declaration was
sufficient to deny SETU further discovery. RP 10/16/14 at 75.
Unfortunately, the Court had already allowed SEIU to conduct limited
discovery.

This Court should reverse the Court’s 10/10/14 decision compelling
the Foundation to answer SEIUs discovery because it is beyond the
permissible scope of inquiry under RCW 42.56.070(9) and establishes a
dangerous precedent for future records requests. To rule otherwise will
open futurc requestors to intimidating lawsuits and abusive discovery. A
holding from this Court prohibiting expansive discovery under §070(9)
will conserve judicial resources which would otherwise be consumed on

this issuc in the future, and prevent requesters from being abused into



withdrawing public records requests. Under the PRA, requestors should
not be forced to choose between exposing their most intimate relationships
and beliefs and exercising their rights under the PRA. The trial court’s
decision to permit discovery of Freedom Foundation was reversible error,
and this Court should reverse on this issuc.

F. The trial court did not err in holding the names of IPs are not
exempt.

RCW £2.56.230(1) does not exempt the names of IPs from disclosure.
To prove otherwise, SEIU must show that the names of 1Ps constitute
“[plersonal information in any {iles maintained for . . . welfare recipients.”
RCW 42.56.230(1). It cannot. Further, SEIU’s argument that a list of IP
names is the functional equivalent ol a list of weltare recipicnts is
unavailing. Additionally, no other statute or regulation cited by SEIU
prevents disclosure of the requested IP names,

Like all exemptions, RCW 42.56.230(1) must be “liberally construed”
toward disclosure and “narrowly construed™ toward nondisclosure. RCW
42.56.030. RCW 42.56.230(1) does not exempt [P names for at least five
independent reasons: 1) to hold otherwise would be to violate the proper
construction of RCW 42.56.250(3) and the PRA; 2) IP names do not
constitute the “personal information in any files™ maintained for wellarc

|
recipients. RCW 42.56.230(1); 3) SEIU’s “functional equivalent”
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argument constitutes the connect-the-dots argument that W ashington
Courts routinely reject; 4) RCW 42.56.210(2) mandates disclosure; and 5)
SEIU failed to satisfy the requirements of RCW 42.56.540.

1. To hold that RCW 42.56.230(1) exempts IPs’ names from
disclosure violates the proper construction of RCW
42.56.250(3) and the PRA in gencral.

The “fundamental purpose™ in construing statutes is o “ascertain and
carry out the legislative intent.” City of Seattle v Fuller, 177 Wn.2d 263.
269, 300 P.3d 340 (2013). The Legislature’s intent can be discovered from
the plain meaning of the statute. which is determined from all that the
Legislature has said in the statute and related statutes which disclose
legislative intent about the provision in question. The court must not add
words where the Legislature has chosen not to include them, and the
statute must be construed so that all language is given ceffect. 177 Wn.2d at
269-70. SEIU’s interpretation of the PRA requires this Court “to import
additional language into the statute that the legislature did not use.” Dot
Foods, Inc v. Wushington Dep't of Revenue, 166 Wn.2d 912,920, 215
P.3d 185 (2009), because it would be adding [P names to the already
exhaustive list of information specifically related to 1Ps already exempted
by RCW 42.56.250{3). Yet, this Court “cannot add words or clauses to a
statute when the legislature has chosen not to include such language.”™ 166

Wn.2d at 920.
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The PRA specilically cxempts information related to 1Ps and their
dependents in RCW 42.56.250(3); namely, 1Ps’

Residential addresses, residential telephone numbers, personal

wireless telephone numbers, personal clectronic mail addresses,

social security numbers, driver's license numbers, identicard
numbers, and emergency contact information..., and the names.
dates ol birth, residential addresscs, residential telephone numbers,
personal wireless telephone numbers, personal clectronic mail
addresses, social security numbers, and emergency contact
information of dependents...
RCW 42.56.250(3). Before 2006, the categories of information exempted
by RCW 42.56.250(3) only included the residential addresses and
residential telephone numbers of public agency employees or volunteers,
and did not apply 1o [Ps. However, the 2006 amendment to RCW
42.56.250(3) added an extensive list of informational categories and
extended the provision to cover IPs and their dependents. RCW
42.56.250(3), 2006 ¢ 209 §6.”'

It is clear the PRA itself, through RCW 42.56.250(3), is concerned
with the individuals who reside with 1Ps. Thus, the PRA alrcady envisions
a scheme which safeguards information related (o those who reside with
IPs, some of which are welfare recipients—as argued by SEIU. The

categorics of information in this provision relafed specifically 1o IPs is

quite exhaustive. However, the PRA specifically does nof exempt P

5t hips://app.lee.wa eov/DLR/billsuminmary/default.aspx?year=2005&bill=2520 (last
visited 5/15/13).




names in RCW 42.56.250(3). Thus, to the extent the legislature sought to
protect those who reside with 1Ps. it did not believe disclosing the names
of IPs implicated that intcrest—at least not to the extent that it overrode
the PRA’s strong policy of openness and disclosure. To hold otherwise
would contradict the PRA’s language and policy.

Sheehan, 114 Wi App. 325, supports this argument. Shee/ian anabyzed
RCW 42.56.250(3)"s exemption four years before the 2006 amendment
(when it was recodified) and stated, “Washington’s Public records act
contains no blanket exemption for names, as it does lor addresses. [RCW
42.56.250(3)] exempts {rom disclosure ‘the residential addresses and
residential telephone numbers of employees...” Generally, however,
absent such a statute so providing, lists ot names and addresses are not
private.” Id. a1 343, Four years later, had the legislature intended to
exempt the names of 1Ps, it would have explicitly done so. Yet, when the
Legislature had a chance to implement just such a scheme by specitically
including 1s’ names in the PRA, it did not do so. The Legislature still has
not done so 13 years alter Shechan.

Additionally, it is no mystery that every person receiving the services
of an IP is, by definition, a welfare recipient. This much is obvious to the
Legislature as well. Yet, the names of IPs remain notably absent from any

PRA exemption, even in the provision which exempts a large amount of



[P-specific information (RCW 42.56.250(3}.) Reference to the names of
IPs is also notably absent from RCW 42.56.230(1). which exempts
“personal information™ in “files maintained™ for welfare recipients. If the
Legislature had intended to exempt the names ol [Ps, the logical place to
include this exemption would be within these provisions. Sev Delagrave v
Employment Sec. Dep't of State of Wash., 127 Wn.App. 596, 605, 111
P.3d 879 (2005) (holding that the court would not add a provision to a
statule, in part, because the proposed additions were notably absent from
where they would be logically located).

Also in support of this argument is the fact that SEIU’s statistical
analysis and argument could be used for any lists of names which are
otherwise disclosable. After all, using the same method as SEIU’s
investigator. it would allegedly be possible to determine who resides with
public employees on the list. There is a chance a number of” those who
reside with the people on the list would be an employce’s dependents or
welfare recipients. This means that, using SEIUs logic, releasing the
names of public employces would be “tantamount” to relcasing the
identities of dependents of public employees and/or welfare recipients
residing with them, i.e. information specifically exempted by RCW
42.56.250(3) and .230(1), respectively. Further. it is also possible to

determine the residential addresscs of public employces by using internet
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tools even though such residential addresses arc specitically exempt.
Therefore, adoption of SEIU’s argument would mean that no lists of
public emplovees would ever be disclosable. Yet, this is obviously not the
case. The PRA itself as well as decades of case law, especially Koenig v
Des Moines. 158 Wn.2d 173, 142 P.3d 162 (2006) and Shechan, 114
Wn.App. 325, render this conclusion manilestly unrcasonable.

“Related statutory provisions must be harmonized to effectuate a
consistent statutory scheme that maintaing the integrity ol the respective
statule.” Koenig, 158 Wn.2d at 184, In sum, considering “all that the
Legislature has said in the statute and related statutes” and giving effect to
all the statute’s language, Fufler, 177 Wn.2d at 269, PRA exemptions
intended to protect non-public employee third parties do not render
cxempt the names of public c:rnployccs.52 Holding otherwise would not
only “add words where the Legislature has chosen not to include them,”
Fuller, 177 Wn.2d at 269, it would drastically rewrite the PRA and
directly violate the PRA’s strong mandate of disclosurc and openness.

2. 1P names do not constitute the “personal information in
any files” maintained for welfare recipients.

RCW 42.56.230(1)"s exemption requires a record to contain “personal

information in any files maintained for . . .welfare recipients.” [P names
STREW 42.56.250(3) includes [Ps as "employees™ for the purposes of the provision’s
exemptions.
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do not constitute the “personal information™ of welfare recipients. Nor are
IP names in “files maintained for” welfare recipients. /d.

“Personal information” is “information relating to or affecting a
particular individual. . .” Bainbridge Island Police Guild v. City of
Puyallup, 172 Wn.2d 398, 411-12, 259 P.3d 190 (2011) (emphasis added).
The Merriam-Webster dictionary defines “particular” as “used to indicute
that one specific person or thing is being referred to and no others.”*? As
before, this ““personal information” exemption must be “liberally
construcd” toward disclosure and “narrowly construed” toward
nondisclosure, RCW 42.56.030, to honor the PRA’s status as “a strongly
worded mandate for broad disclosure of public records.” Hoppe, 90 Wn.2d
at127. Thus, the records released must “indicate that one specific [welfare
recipient] is being referred to and no others.™ The mere name of an II’ doces
not indicate onc specific welfare recipient and no others, especially not on
the face of the record, i.c. the “four corners™ of the record —the only
evidence this Court may consider in assessing the application of an
exemption. Sce Koenig, 158 Wn.2d at 183 ("The dissent cites no statutory
language or case law to support the notion we may look beyond the four
corners of the records at issuc to determine whether they were properly

withheld.”).

3 Merriam Webster Dictionary, available at http://www. merriam-
webster com/dictionary/particular (last visited 1/5/15).
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Additionally. the names of IPs do not constitute ““personal information
in any files muintained for . . welfare recipients.” RCW 42.56.230(1)
(emphasis added). It is insufficient to simply prove the records contain
personal information for welfare recipients. The personal information
must also be located in “files maintained for” weltare recipients. Sce
Lindeman v. Kelso Sch. Dist. No. 438,162 Wn.2d 196, 202, 172 P.3d 329
(2007) (distinguishing between types of personal information by stating,
“The student file exemption does not exempt any and all personal
information—it only exempts personal information ‘in any files
maintained for students in public schools.™). The Lindeman court
concluded, “Thus, we construe the student file exemption narrowly, in
accordance with the directive of the PDA [now the PRA|, by exempling
information only when it is both “personal” and ‘maintained for students.™
162 Wn.2d at 202. (Emphasis added.) This same analysis applies (o
welfare recipients who arc also named in RCW 42.56.230(1). Theretore,
the names of [Ps must not only be “personal™ to welfare recipicnts, but
also be in “files maintained for wellare recipients.”

The Supreme Court in Lindeman, held that a record was disclosable
because it “differs significantly from the type of record that schools
maintained in students personal {iles. Mercly placing the videotape in a

location designated as a student’s file does not transform the videotape



"

into a record maintained for students™ /d. at 203. In Lindeman, the plaintitf
had requested a videotape of a school bus fight but the school refused
disclosure saying that it was personal information for a student. /d at 201-
03. The Court said the videotape was disclosable even though it also
happened to contain information about the student, i.c. even though the
record did, in tact, contain some kind of personal information aboul the
student. The Court wrole,

The phrase “files maintained for students in public schools™
denotes the collection of individual student files that public schools
necessarily maintain for their students. The student file exemption
contemptates the protection of material in a public school student's
permanent file, such as a student’s grades, standardized test results,
assessments, psychological or physical evaluations, class schedule,
address, telephone number, social security number, and other
similar records. Sce Weems v. N. I'ranklin Sch. Dist., 109
Wn.App. 767, 37 P.3d 354 (2002) (referring passim to “student
files™ and a student’s filc™). Here, the surveillance camera serves
as a means of maintaining security and safety on the school buses.
The videotape from the surveillance camera ditfers significantly
[rom the type of record that schools maintain in students’ personal
files. Merely placing the videotape in a location designated as a
student's file does not transform the videotape into a record
maintained for students.

Id. at 202. Thus, the fact that a requested record may constitute “personal
information™ of a student does not “transform™ the information nto the

type of personal information exempted by the PRA. As in Lindeman, the
requested records in the instant case difter significantly from the type of

record that is maintained in files for welfare recipients. The types of



information in tiles for welfare recipients relate to the recipient’s “assets.
resources, income. family circumstances, health. age. educational skills,
training, [and] financial expectancies and contingeneies . . .7 Stufe v
Holimes, 98 Wn.2d 590, 598, 657 P.2d 770 (1983). A list of IPs, however,
does not relate to this typically held information—cspecially considering
most welfare recipients do not receive the services of an IP. On the other
hand, a list of IPs” names is maintained by DSHS for purposes related to
licensure, billing, and reimbursements paid to IPs.>* Even if SEIU had
shown the names ol 1Ps constitute the “personal information™ of wellare
recipients. it has not shown and cannot show that this is the type of
personal information maintained in files for welfare recipients.

3. SEIU’s argument constitutes the oft-rejected connect-the-
dots argument.

RCW 42.56.230(1) does not exempt the requested records because
SEIUs claim that release of TPs™ names “is tantamount to the releasc of
the identities of Medicaid beneficiaries.” App. Br. at 34, constitutes the
connect-the-dots argument routinely rejected by Washington courts See
Kocnig. 158 Wn.2d at 187 and Sheehan. 114 Wn App. 325, The connect-
the-dots argument occurs when a parly argues that otherwise nonexempt

records are exempt because the disclosed records can be used to acquire

54 P . ~ . . -
Also, the records Diterally do not contain information m files maintained tor welfare
recipients, in a locational sense—either electronically or physically
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cxempt inﬂ:lsrmmtion nof in the disclosed records.

Two cases illustrate this failed argument well. First, the State Supreme
Court rejected this argument in Koenig v. Des Moines. The Court held that
otherwise nonexempt records did not become exempt due to the possibility
that a requester may learn of exempt information “by referencing sources
other than the requested documents . . .~ Koenig, 158 Wn.2d at 187. In
Koenig, the requester requested police records related to a specific child
victim of sexual assault. Id. at 178. Thus, even il the victim’s name were
redacted, someone could learn the identity of the child victim ol sexual
assault by comparing the produced records with the request naming the
vietim, i.e. by comparing the disclosed documents with other non-
disclosed documents. The city claimed this rendered the records exempt
because (former) RCW 42.17.31901 exempted “intformation revealing the
identity of child victims of sexual assault.”

The Supreme Court held that this was not enough to render the records

g e

exempt. The Court noted there was “no statutory Janguage or case law to
support the notion that we may look beyend the four corners of the
records at issue to determine whether they were properly withheld.” 158
Wn.2d at 183 (emphasis added). The fact that a requester can deduce

exempl information from nonexempt records is an insulficient ground lor

exempting otherwise nonexempt records. /d. at 187 (rejecting a Court of
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Appeals concern about such deduction).

Similarly, in the instant case SEIU argues the list of IP names is
exempt because the “personal information” ol welfare recipients could be
discovered by using the list of IPs to try and find out where the IPs live,
and then determine if they live with someone, and then determine if that
someone was a Medicaid recipient for whom the IP cares. A list of thosc
residing with IPs. if any, was not requested, and will not be disclosed by
the government agency. It may not even exist. In Koenig, where someone
could compare the disclosed records with another existing document o/
disclosed the identity of the child victim could be deduced with 100%
accuracy by such comparison, The Supreme Court rejected this argument
as the comnect-the-dots approach. Here, the identity of a welfare recipient

55

in the instant case could not be discovered with assurance.” In the instant
case, SEIU claims that il"an TP lives with someone that there is an 11% 1o

44% chance that someone is a welfare recipient.”® Thus, even if this Court

35 R UTTRP— . . -
Although rejecting SEIU’s argument, the trial court still gave SEIU"s argument too

much ctedit. The trial court said SETU s argument was that one could deduce the identity
of a Medicaid recipient. RP 10/16/14 al 55 But, as stated above, this is not so. According
to SEIU. the closest someone couid come to “identifying” a welfare recipient is pointing
at someone on the list of 27 determuned to be living with an IP and saying, “There 1s an
56% to 89% chance she is not a wellare recipient.” That 1s not “deducing” o wellare
recipient’s “identity.” That is deducing the percentage chance that someone might be a
welfare recipient. Additionally, it’s quite possible that nose of the 27 are welfare
recipients at all.

* Additionally, this is rather unhelpful information considering approximately 24.3% of
the population of Washington is a Washington-based welfare recipicnt (of Washington
Medicaid. which does not included all welfaie recipients in Washington)
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o . .. . . . . 57 -
buys SETU's statistical analysis (which is seriously tlawed> "), SEIU
arguments fail to even rise to the level of the failed connect-the-dots
. . . . . . 58
argument, i.e. there is even /esy reason lo consider it meritorious.
Sheehan also rejected the connect-the-dots argument because the
possibility that nonexempt records could be “used to obtain other personal
information from various sources . . . is not sufficient fo prevent

disclosure™ of otherwise nonexempt records. 114 Wn.App. at 346. In

(hitp*/fwww heaava,govimedicaid/reports/Doguments/enrollment_tetals,pdt, last visited
5/11/2015.) This means that there is a 24.3% chance that any person on am st of
Washington residents is a welfare recipient. Irenically, according to SEIU, there 15 a
chance a list of those who reside with [Ps provides an observer with even fess than the
normal 24.3%% chance one would expect from the general population The U.S Census
Bureau reports that Washington's 2014 population was 7.061.530.

(http://quick sets census.govigld/states /53000 huml, last visited 5/11/2015).

*" First, the list of names given Hearon is not claimed to be randomly generated. Second,
she farls to analyze if 20 people is a statistically significant sample Third, no analysis
was performed to determine if the 20 people were representative of the aver 30,000
mdividual providers. Each of these three flaws alone prevents any extrapolation that
conclusions about the 2¢ can also be drawn about the 30,000 Analysis concerning these
three points must be performed by an expert m statistics and probability They are not
private mvestigative methods. Additionally, she could not even determine 1f 35% of the
20 lived 1n the State of Washington at all! This means that only 13 of the names on the
list were used in her conclusions about 30,000 individuals This would be like trying to
icarn about the characteristics of the people 1 a city with a population of 10,000 by
interviewing four people. This would be absurd. Lastly, her 11% to 44% conclusion 1s
seriously misleading For example, the 44% must assume that all individual providers
live with one and only one person, which we know trom Hearon's own studs to be
untrue, Thus, the 4% conclusion is an impossibility. Lastly, Hearon's figures also
assume that each residence only contains one 1. Sce CP 668-71 (Hearon Decl )

* In these analogous cases, it was possible to discover with 100% assurance the exact
mformation that weuld be exempt under the PRA, ¢.g. the specidic idenuty of a child
sexual assault vietim with 100% assurance. SEIU s argument does not get us that far
After all, this is what Hearon's testimony shows® “Joe™ the [P 1s on the list Using scarch
tools on the internet, a requester finds out that Joe resides with someone named Mary
{assuming for a moment it’s possible to connect Mary to Joe s residence and not simply
an anonymous 1P’s residence—which Hearon does not allege), SEIU claims there 15 an
11% to 4494 chance Mary is a welfare recipient Because ol this 114% 1o 44%% chance,
SEIU argues disclosing Joe's name is tantamount to disclosing Mary's name, and 1€
Mary’s name that is the “personal information™ “maintained i any files for welfure
recipients ™
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Sheehan, a county argued releasing a list of police officers’ names “‘could
allow someone to track down their home address and other personal,
nondisclosable information from other sources . . .7 /d. at 344-45,
Similarly, in the instant case, SEIU argues releasing a list of [Ps™ names
could allow someone to track down the names of welfare recipients. That
“modern life in this age of technology™ makes it possiblc to connect
disclosed nonexempt information to undisclosed exempt information, does
not operate to render exempt the otherwise nonexempt information. /d. at
346. SEIU’s attempts to distinguish Sheehan are unpersuasive. First, SEIU
argucs Shechan based its holding on the fact that police officers names
were routinely released, rather than on a connect-the-dots analysis. App.
Br. at 42. This is not so. Sheehan discussed the routine disclosure of the
names, but this was only relevant vis-a-vis a claim that release of the
names themselves was “highly offensive,” 114 Wn.App. at 346, which was
an issue that only became relevant afier the court rejected the argument
that the names were exempt because they could be connected to other
information that would be highly olfensive (and thercfore exempt).
Shechan's rejection of the conncect-the dots argument cannot be denied.”™

SEIU also attempts to distinguish Sheefen and Koenig based on the

3% Sheehan also discussed the routineness of disclosing the names 1n its discussion related
to the PRA’s exemptions related to “intelligence information™ and records "essential for
effective law enforcement.” Sheefen, |14 Wi App. al 337-38 These exemptions are not
at issue here.
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iden that they are 13 and 10 years old. respectively. First, that is not very
long ago. Many of the same tools in existence today were in existence
than. Second. the analysis is the same, i.c. “[i]t is 4 fact of modemn life in
this age of technology the names can be used to obtain other personal
information from various sources, but we concludc that this is not
sufficient to prevent disclosure of the names of police officers under the
act.” 114 Wn.App.at 346.

Lastly, SEIU argues Shechum and Koenrg should be overturned
because “they failed to adequately acknowledge that the disclosure of
personalized, unprotected, nonexempt information . . . is the de lacto
disclosure of protected, PRA-exempt information . . .7 App. Br. at 41-42.
First, releasc of IP names is not a de facto release of welfare recipient
names because undisclosed documents must be reterenced to determine
who resides with [Ps. i.c. a list created by website scarches. Second,
Shechan and Koenig acknowledped SEIU's claim because they both
rejected the idea that otherwise nonexempt records are exempt because the
disclosed records could be used in some way to discover inlormation that
would be exempt under the PRA. The method used to discover the exempt
information is irrclevant. The fuct that tools must be wsed and other
documents  referenced 1o discover exempt information prevents the

nonexempt list from being a de facto list of any other kind.
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Foessaer, 90 Wn App. 205, also does not help SEIU. First, the issue
of TWoessner was strikingly different from the instant case “[b]ecausc
redacted reports with salary and benefits information were provided 10
Woessner, the issuc here is whether coupling such information with
individual employee names and identilication numbers is exempt.” 90
Wn.App. at at 216. In the instant case, DSHS has not coupled the list with
other information that would allow the list to be used to discover the
identities of welfare recipients. The list of TP names is the only record to
be disclosed. Sccond, IFoessner specifically held the release of mere
names is not problematic. /d. at 222-23. Third, Woessner analyzed
whether release of names along with each’s employcee identification
number was “highly offensive™ to the employees on the list. not if mere
names themselves constituted the exempt information of third partics.

Fourth, Sfrechan's rejection of Woessner 's broad application is also apt
in the instant case; namely that SEIU"s interpretation of Woessner is “far
too broad in light of the Woessner court’s holding that release of public
employees’ names, without more. is not highly offensive.” Shechan, 114
Wn.App. at 346. This is especially truc considering the PRA is a strong
mandate for openness and disclosure, and the fact that Koerig was decided
three years after Sheefian and 18 years afler Froessner. No court has

adopted SEIU’s proposed expansive application of WWoessner in 18 years
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since its decision.

In conclusion, this is not the kind of “personal information™ of welfare
recipients the PRA is attempting to protect in RCW 42.56.230(1)—
especially given the PRA’s strong mandate of openness and disclosure.
Nor is it the type of information protected by 42 U.S.C. §1396(a)(7)(A),
42 C.F.R. §431.301, or 42 C.IF.R. §431.305(b)(1), (5).

4, RCW 42.56.21%(2) mandates disclosure.

Disclosure of the requested records is mandated by RCW 42.50.21(K2)
even it this Court finds RCW 42.56.230(1)"s exemption applies.
Disclosure of [P names does not violate the privacy of any welfare
recipient due to the indirect nexus connecting IP names to welfare
recipients; nor does nondisclosure protect any vital government function.
RCW 42.56.210(2) states that disclosure of any otherwise exempt record
may be permitted if the exemption of such records 1s “clearly unnecessary
to protect any individual’s right of privacy or any vital government
function.” The act provides a person’s right to privacy “is invaded or
violated only if disclosure of information about the person: (1} w]ould be
highly offensive to a reasonable person, and (2} is not of legitimate
concern 1o the public.” RCW 42.56.050. “Interpreting ‘legitimale’ to mean
‘reasonable,” we have also held that where “the public interest in efiicient

government could be harmed significantly more than the public would be
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served by disclosure,” the public concern is not legitimate and disclosure is
not warranted.” Davwson v. Daly, 120 Wn.2d 782, 798, 845 P.2d 995
(1993). SEIU dedicates only two lines of its brief to its unsupported legal
conclusion that “disclosure would violate their privacy rights; disclosure
cannot therefore be justified under RCW 42.56.210(2).” App. Br. at 39,
SEIU has not shown that disclosure of 1P names, through its indircct
statistical analysis. would be highlyv offensive to a reasonable person; nor
has SEIU shown the [P list is not of legitimate concern o the public. In

(4]
™ and case law.

fact, the opposite is true in light of RCW 42.56.550(3)
First, the [P list, even if viewed as the functional equivalent of a list of
wellare recipients, does not specitically identify any single person as a
weltare recipient. Simply knowing with imprecision (11% to 44%) the
percentage chance that someone might be a welfare recipient does not
violate that person’s privacy. Second, *No Washington casc has held that
public employees” names are private and subject to the personal privacy
exemption. Washington's Public records act contains no blanket

exemption for names...” Shechan, 114 Wn App. at 343, SETU has not

" “The PRA does not provide a definition of “highty offensive’ in RCW 42.56.050. But
RCW 42.56,550(3) emphasizes that the PRA's policy is that *{ree and open examination
of pubhc records (s in the public interest, even though such examination may cause
inconvenience or embarrassment to public officials or others,” Reading these statutcs
together sugrests that the legislature intended the term *highly offensive’ to mean
something m"ore than embarrassing.” #est v Port of Ohvmpea, 183 Wn App. 306, 313,
333 1.3d 488, 491 (2014),



overcome this hurdle. The release of names is simply not an invasion of
privacy, especially when those names are not the actual names of welfare
recipicnts.
5. SEIU did not satisfy the requirements of RCW 42.56.540.

RCW 42.56.540 contains requirements SETU must meet over and
above proving an exemption applies. A party secking to prevent disclosure
of requested records must seek an injunction through RCW 42.56.540 and
prove, (1) that the record in question specilically pertains to that party, (2)
that an exemnption applies, and (3) that the disclosure would not be in the
public interest and would substantially and irreparably harm that party or a
vital government function. Ameriguest, 177 Wn.2d at 487. Thus, simply
showing the application of an cxemption does not show disclosure would
not be in the public interest, that someone would be substantially and
irreparably harmed, and that disclosure would harm a vital government
function.

Assuming, arguendo, SEIU has met the other two clements. it has
completely failed to produce any authorily or evidence to prove that the
public lacks a legitimate nterest in the list of TP names, See dmerigiwesi,

177 Wn. 2d at 493. In fact, case law directly contradicts any such



suggestion.®! SETU has also tailed to produce any authority or evidence to
prave a person ot vital government function would be substantially and
irreparably damaged by disclosure of IP names. Having failed to mect or
even address its tull burden under RCW 42.56.540, SEIU s attempt to
prevent disclosure of the list of IP names under RCW 42.56.230¢1) fails.

G. Freedom Foundation is entitled to atterncys’ fees and costs.

The Foundation is entitled to costs and tees associated with 1ts attempt
to arpue against and dissolve the trial court’s temporary restraining order,
because under the PRA “costs and fees may be awarded where a party
succeeds in getting a wrongfully issued injunction dissolved.” Spokune
Police Guild v, Washington State Liguor Control Board., 112 Wn.2d 30,
35, 769 P.2d 283 (1989). Further, “Attorney’s fees are recoverable as o
cost of dissolving a wrongfully issued temporary injunction or restraining
order.” Seattle Firefighters Union v. Hollister, 48 Wn.App. 129, 138, 737
P.2d 1302 (1987). Additionally, “if fees were to be awarded based on this
equitable rule, they would be limited to those necessary to dissolve the
temporary restraining order, not those connected with the appeal.”
Confederated Tribes of the Chehalis Reservation v. Jolmson, 135 Wn.2d

734, 758-59. 958 P.2d 260 (1998) (citing Seartle Fircfighters). SEIU s

61 3 . - . .
See Woessner, 90 Wn.App at 222 (~disclosure of names would “allow public scrutiny

of government.” . . . . the public could then ensure that the government 1s not paying one

employee twice, funneling money to non-existent employees. or engaging in nepolism.”™)
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arguments in this case are frivolous and motivated by its pecuniary interest
in collecting fees from 1Ps throughout the pendency of the TRO. It
wrongfully obtained a TRO below and a stay on appeal. The Foundation
should be compensated for its fees and costs waging against this meritless
action.
V. CONCLUSION

For the foregoing reasons, this Court should uphold the trial court’s
decision to deny apreliminary and permanent injunction when it did. This
Court should reverse the trial court’s decision with respect to 1) its
issuance of @ TRO based solely on CR 65(a)(2), 2) SEIU’s associational
standing to bring suit in the interest of welfare recipicnts. 3) SEIUs
standing to bring suit pursuant to RCW 42.56.070(9), and 4} its decision to
allow SEIU’s second set of discovery requests. This Court should also
grant the Foundation payment of its attorneys” fees and costs below and on
appeal.

RESPECTFULLY SUBMITTED this 15th day of May, 2015

Attorneys for Cross-Appellant/Respondent Freedom Foundation:

FREEDOM FOUNDATION FREEDOM FOUNDATIO\I

/ 2@’-* g Lf’ ”.A( V
By: David M, &, Déwhirst, WSBA #48220
James Abernathy, WSBA #48801 M/

75



ALLIED LAW GROUP

n Aopll 7T o ited”

Michele Earl-Hubbard, WSBA #26454

76



CERTIFICATE OF SERVICE

1 certify under penalty of perjury under the laws of the State of
Washington that on May 15, 2015, 1 filed with the Court by U.S. Mail and
1 served by U.S. Mail the foregoing document and this certificate ol

service on:

Dmitri [glitzin, Jennifer Robbins,
Tennifer Woodward & Jenniler
Schnarr

Law Oftices of Schwerin
Campbell

18 West Mercer Street, Suite 400
Seattle, WA 98119
lglitzinfaworkerlaw.com;
Robbins@workerlaw.com;
Woodward@workerlaw.com;
Schnarr@ workerlaw.com

Morgan Damerow

Oftice of the Attorney General
7141 Cleanwater Drive SW
P.O. Box 40145

Olvmpia, WA 98504-0145
morgandatg. wa.gov:
JaneC{atg. wa.gov:
LPDarbitrationzgatg.wa.gov

Dated this [5th day of May, 2015, at Seattle, Washmgton.

) 7 A

Michele Earl-Hubbard

77




