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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

IN RE: THE PERSONAL RESTRAINT

OF JOSEPH LEIF WOLF

JOSEPH LEIF WOLF, 

Petitioner, 

v. 

STATE OF WASHINGTON, 

Respondent. 

DIVISION II

NO. 

PERSONAL RESTRAINT PETITION

If there is not enough room on this form, use the back of these pages or use other paper. Fill out

all of the form and other papers you are attaching before you sign this form in front of a notary. 

A. STATUS OF PETITIONER

I, Joseph LeifWolf, DOC #323839, Monroe Correctional Complex, 16550 177th Avenue
SE PO Box 777 Monroe, WA 98272, 

Apply for relief from confinement. I am _x_ am not now in custody serving a sentence
upon conviction of a crime. ( If not serving a sentence upon conviction of a crime) I am now in
custody because of the following type of court order: Order Revoking SSOSA. 

1. The court in which I was sentenced is: Pierce County Superior Court. 

2. I was convicted of the crime of: two counts of Rape of a Child in the First Degree. 

3. I was sentenced after (check one) Trial Plea of Guilty x_ on November 14, 2008. 

4. The Judge who imposed sentence was the Honorable Lisa Worswick. 
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5. My lawyer at trial court was Mark T. Quigley, Pierce County Department of Assigned
Counsel, 949 Market St., Ste 334, Tacoma, WA 98402 -3696. 

6. I did did not _ x appeal from the decision of the trial court. (If the answer is that I did), I
appealed to: 

Name of court or courts to which appeal took place

7. My lawyer for my appeal was: None. 
Name and address ifknown or write "none" 

The decision of the appellate court was was not x published. (If the answer is that it
was published, and I have this information) the decision is published in

8. Since my conviction I have _x have not asked a court for some relief from my
sentence other than I have already written above. (If the answer is that I have asked, the court I
asked was the Court of Appeals Division II. Relief was denied on April 2, 2014. 

If you have answered in question 7 that you did ask for relief), the name of your lawyer in the

proceedings mentioned in my answer was Sheri Arnold, 2725 Parkway W, University Place, WA
98466 -1719. 

9. If the answers to the above questions do not really tell about the proceedings and the courts, 
judges and attorneys involved in your case, tell about it here: Please see attached brief. 

B. GROUNDS FOR RELIEF: 

Please see attached Brief in support of Personal Restraint Petition. 

C. STATEMENT OF FINANCES: 

If you cannot afford to pay the $250 filing fee or cannot afford to pay an attorney to help
you, fill out this form. If you have enough money for these, do not fill this part of the form. If
currently in confinement you will need to attach a copy of your prison finance statement. 

1. I do _x_ do not ask the court to file this without making me pay the $250 filing fee
because I am so poor and cannot pay the fee. 
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2. I have $ in my prison or institution account. 

3. I do do not _x ask the court to appoint a lawyer for me because I am so poor and

cannot afford to pay a layer. 

4. I am am not _x_ employed. My salary or wages amount to $ a month. My
employer is

Name and address of employer

5. During the past 12 months I did did not x get any money from a business, 
profession or other form of self - employment. ( If I did, it was

Type of self - employment
And the total income I received was $ 

6. During the past 12 months I: 

Did Did Not x Receive any rent payments. If so, the total I received was $ 

Did Did Not x Receive any interest. If so, the total I received was $ 

Did Did Not x Receive any dividends. If so, the total I received was $ 

Did Did Not x Receive any other money. If so the total I received was $ 

Do Do Not _ x Have any cash except as said in question 2 of Statement ofFinances. If so
the total amount of cash I have is $ 

Do Do Not V— Have any savings or checking accounts. If so, the total amount in all
accounts is $ 

Do Do Not x Own stocks, bonds or notes. If so, their total value is: $ 

7. List all real estate and other property or things of value which belong to you or in which you
have an interest. Tell what each item or property is worth and how much you owe on it. Do not
list household furniture and furnishings and clothing which you or your family need. 

Items Value
N/A

8. I am am not x married. If I am married, my wife or husband' s name and address is: 
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9. All of the persons who need me to support them are listed below: 

Name & Address

N/A
Relationship Age

10. All the bills I owe are listed here: 

Name & Address of Creditor

P erfe Ceun AT' or COQrr

Amount

D. REQUEST FOR RELIEF: 

I want this court to: 

Vacate my conviction and give me a new trial

Vacate my conviction and dismiss the criminal charges against me without a new trial

x Other: Reverse the trial court' s order revoking SSOSA and reinstate the SSOSA. 
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E. OATH OF PETITIONER

STATE OF WASHINGTON ) 

ss. 

COUNTY OF 5no\ie,m`\ 5\"1 ) 

After being first duly sworn, on oath, I depose and say: That I am the petitioner, that I
have read the petition, know its contents, and I believe the petition is true. 

SignaturfHere) 

SUBSS " i',.f' A,TQ SWORN to before me this % 1 day of
20 / S ,• r J.'' tiON.... 

411e .. OTARr V;' 
s Notary Public iS. PUBLIC

SW
Residing at

1%

44ofwASNe
If a notary is ntlit littt3le, explain why none is available and indicate who can be contacted to
help you find a Notary: 

I declare that I have examined this petition and to the best ofmy knowledge and belief it is
true and correct. 

DATED This day of , 20_ 

Signature Here) 
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01/ 06/ 2015 06: 52

TLLUTZ

Department of Corrections

WASHINGTON STATE REFORMATORY

T R U S T A C C O U N T S T A T E M E N T

DOC# 0000323839 Name: WOLF, JOSEPH LEIF

LOCATION: D01- 040 - B135L

Account Balance Today

Account Balance as of

Page 598 Of 2041

OTRTASTB

6. 03. 1. 0. 1. 9

EKG* 753257

01/ 06/ 2015 ) Current : 285. 82. 

Hold

Total 285. 82

12/ 31/ 2014 285. 82

10/ 01/ 2014 12/ 31/ 2014

SUB ACCOUNT START BALANCE END BALANCE

MEDICAL ACCOUNT

SAVINGS BALANCE

EDUCATION ACCOUNT

SPENDABLE BAL

COMM SERV REV FUND ACCOUNT

WORK RELEASE SAVINGS

POSTAGE ACCOUNT

0. 00

169. 25

0. 00

26. 88

0. 00

0. 00

5. 85

DEBTS AND OBLIGATIONS

0. 00

222. 61

0. 00

63. 21

0. 00

0. 00

0. 00

TYPE PAYABLE INFO NUMBER AMOUNT OWING AMOUNT PAID WRITE OFF AMT. 

LF0 LEGAL FINANCIAL 20120320 UNLIMITED 338. 66 0. 00

OBLIGATIONS

EL ESCORTED LEAVE 02282012 UNLIMITED 0. 00 0. 00

TVD TV CABLE FEE DEBT 08112012 0. 00 3. 47 0. 00

HYGA INMATE STORE DEBT 08092012 0. 00 113. 95 0. 00

POSD POSTAGE DEBT 09212012 0. 00 9. 75 0. 00

IDTD ID TAG DEBT 11022012 0. 00 2. 69 0. 00 - - 

COI COST OF INCARCERATION 02282012 UNLIMITED 233. 74 0. 00

COSXD COST OF SUPERVISION DEBT 02282012 0. 00 560. 00 0. 00

MHD MENTAL HEALTH COPAY DEBT 07192012 0. 00 3. 59 0. 00

COLS COST OF INCARCERATION 02282012 UNLIMITED 133. 56 0. 00

07112000

CVCS CRIME VICTIM 02282012 UNLIMITED 33. 39 0. 00

COMPENSATION / 07112000

CVC CRIME VICTIM 02282012 UNLIMITED 108. 79 0. 00

COMPENSATION

DATE

TRANSACTION DESCRIPTIONS -- MEDICAL ACCOUNT SUB- ACCOUNT

TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE

DATE

TRANSACTION DESCRIPTIONS -- SAVINGS BALANCE SUB- ACCOUNT

TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE

10/ 15/ 2014 Deductions -SAV- 05142012 D D

11/ 14/ 2014 Deductions -SAV- 05142012 D D

11/ 16/ 2014 Deductions -SAV- 05142012 D D

12/ 15/ 2014 Deductions -SAV- 05142012 D D

17. 75

20. 23

1. 00

14. 38

187. 00

207. 23

208. 23

222. 61



01/ 06/ 2015 06: 52

TLLUTZ

Department of Corrections

WASHINGTON STATE REFORMATORY

T R U S T A C C O U N T S T A T E M E N T

DOC# 0000323839 Name: WOLF, JOSEPH LEIF

LOCATION: D01- 040 - B135L

DATE

Page 599 Of 2041

OTRTASTB

6. 03. 1. 0. 1. 9

BKG# 753257

TRANSACTION DESCRIPTIONS -- EDUCATION ACCOUNT SUB- ACCOUNT

TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE

DATE

TRANSACTION DESCRIPTIONS -- SPENDABLE BAL SUB- ACCOUNT

TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE

10/ 01/ 2014 CRS SAL ORD # 7948050 ( 24. 07) 2. 81

10/ 11/ 2014 I05 - TV CABLE FEE ( 0. 50) 2. 31

10/ 15/ 2014 CLASS 2 GRATUITY C/ I PRINT 177. 48 179. 79

PLNT 09/ 14

10/ 15/ 2014 Deductions -LFO- 20120320 D D ( 35. 50) 144. 29

10/ 15/ 2014 Deductions -CVC- 02282012 D D ( 8. 87) 135. 42

10/ 15/ 2014 Deductions -SAV- 05142012 D D ( 17. 75) 117. 67

10/ 15/ 2014 Deductions -COI- 02282012 D D ( 26. 62) 91. 05

10/ 16/ 2014 CRS SAL ORD # 7971320 ( 36. 48) 54. 57

10/ 31/ 2014 CRS SAL ORD # 7994804 ( 38. 86) 15. 71

11/ 08/ 2014 I05 - TV CABLE FEE ( 0. 50) 15. 21

11/ 14/ 2014 CLASS 2 GRATUITY C/ I PRINT 202. 28 217. 49

PLANT

11/ 14/ 2014 Deductions -LFO- 20120320 D D 40. 46) 177. 03

11/ 14/ 2014 Deductions -CVC- 02282012 D D ( 10. 11) 166. 92

11/ 14/ 2014 Deductions -SAV- 05142012 D D ( 20. 23) 146. 69

11/ 14/ 2014 Deductions - COI - 02282012 D D ( 30. 34) 116. 35

11/ 16/ 2014 JPINTERF: JPAY deposit 10. 00 126. 35

spendable, TXN_ TRACE 40241483, 

TXN_DATE 11/ 16/ 2

11/ 16/ 2014 Deductions -LFO- 20120320 D D ( 2. 00) 124. 35

11/ 16/ 2014 Deductions -CVCS- 02282012 D D ( 0. 50) 123. 85

11/ 16/ 2014 Deductions - SAV- 05142b12 D D ( 1. 00) 122. 85

11/ 16/ 2014 Deductions -COIS- 02282012 D D ( 2. 00) 120. 85

11/ 19/ 2014 CRS SAL ORD # 8018500 ( 42. 97) 77. 88

12/ 09/ 2014 CRS SAL ORD # 8044261 ( 52. 54) 25. 34

12/ 12/ 2014 I05 - DENTAL COPAY ( 4. 00) 21. 34

12/ 13/ 2014 I05 - TV CABLE FEE ( 0. 50) 20. 84

12/ 15/ 2014 CLASS 2 GRATUITY C/ I PRINT 143. 82 164. 66

PLANT 11/ 14

12/ 15/ 2014 Deductions -LFO- 20120320 D D ( 28. 76) 135. 90

12/ 15/ 2014 Deductions -CVC- 02282012 D D ( 7. 19) 128. 71

12/ 15/ 2014 Deductions -SAV- 05142012 D D ( 14. 38) 114. 33

12/ 15/ 2014 Deductions -COI- 02282012 D D ( 21. 57) 92. 76

12/ 17/ 2014 Sub - AccountTransfer 0. 35 93. 11

12/ 17/ 2014 POSTAGE ( 1. 84) 91. 27

12/ 19/ 2014 POSTAGE ( 1. 84) 89. 43

12/ 24/ 2014 CRS SAL ORD # 8065677 ( 26. 22) 63. 21

TRANSACTION DESCRIPTIONS -- COMM SERV REV SUB - ACCOUNT

FUND ACCOUNT

DATE TRANSACTION DESCRIPTION RECEIPT## TRANSACTION AMT BALANCE

TRANSACTION DESCRIPTIONS -- WORK RELEASE SUB- ACCOUNT



01/ 06/ 2015 06: 52

TLLUTZ

Department of Corrections

WASHINGTON STATE REFORMATORY

T R U S T A C C O U N T S T A T E M E N T

DOC# 0000323839 Name: WOLF, JOSEPH LEIF

LOCATION: D01- 040 -B135L

DATE

SAVINGS

Page 600 Of 2041

OTRTASTB

6. 03. 1. 0. 1. 9

BKG# 753257

TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE

DATE

TRANSACTION DESCRIPTIONS -- POSTAGE ACCOUNT SUB - ACCOUNT

TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE

12/ 09/ 2014 SAPOS SAL ORD # 8044122 ( 5. 50) 0. 35

12/ 17/ 2014 Sub - Account Transfer ( 0. 35) 0. 00
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A. STATUS OF PETITIONER

Joseph Leif Wolf, DOC #323839, applies for relief from personal

restraint. This is Mr. Wolf's first court challenge to the restraint at issue: 

Pierce County Superior Court Judge Elizabeth Martin' s order revoking his

Special Sex Offender Sentencing Alternative sentence. 

Mr. Wolf is currently incarcerated at Monroe Correctional

Complex, where he is serving a sentence of 131. 9 months under the

jurisdiction of the Washington State Department of Corrections. The

Court in which Mr. Wolf was sentenced is Pierce County Superior Court, 

under cause # 08 -1- 02972 -9. Judgment and Sentence attached as

Appendix A; Order Revoking SSOSA attached as Appendix B. 

The mandate in Mr. Wolf' s appeal of Judge Martin' s revocation of

his SSOSA sentence was issued on April 9, 2014. Mandate attached as

Appendix C. Mr. Wolf' s petition is timely under RCW 10.73. 090. 

B. ASSIGNMENTS OF ERROR

1. The automatic decline process applicable here violates the - 

Eighth Amendment bar on cruel and unusual punishment and the right to

fundamental fairness guaranteed by the Fourteenth Amendment. 

2. The application of the Sentence Reform Act ( "SRA ") in this

case violates the Eighth Amendment bar on cruel and unusual punishment

and the right to fundamental fairness guaranteed by the Fourteenth

Amendment. 

1



3. The imposition of legal financial obligations ( "LFOs ") without

consideration of current or future ability to pay violates RCW

10.01. 160( 3)' s requirement that the record reflect that the sentencing

judge made an individualized inquiry into the defendant' s current and

future ability to pay before the court imposes LFOs. 

C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Case law from the United States Supreme Court holds that

mandatory criminal processes that do not provide a court discretion to

consider a juvenile' s youth and attendant circumstances violate the Eighth

Amendment' s prohibition on cruel and unusual punishment. Joseph was

subject to an automatic decline process wherein his case was transferred to

adult court without the court having any opportunity to consider his youth

and attendant circumstances. Did this application of the auto - decline

statute violate the Eighth Amendment? 

2. When a child commits a crime and faces a sentencing scheme

crafted for adult offenders, the sentencing court must adjust the sentence

to account for the his reduced blameworthiness and capacity for

rehabilitation under controlling case law from the United States Supreme

Court. The SRA, as it was applied in this case, provided no opportunity

for consideration of these factors. Did this application violate the

constitutional prohibition on cruel and unusual punishment? 

2



3. The Washington Supreme Court has interpreted RCW

10. 01. 160( 3) to require the sentencing judge to consider an individual' s

current and future ability to pay prior to imposing LFOs. The case record

must reflect the court' s consideration. The court ordered Joseph to pay

LFOs without consideration ofhis current or future ability to pay. Did this

violate RCW 10.01. 160( 3)? 

D. STATEMENT OF THE CASE

1. PROCEDURAL HISTORY

On June 23, 2008, Joseph Wolf was charged with five counts of

Rape of a Child in the First Degree. CP 1 - 3. 1 Joseph was accused of

raping 11 year -old N.W. and 10 year -old S. S., who were fellow residents

of Joseph' s foster home. CP 4. Joseph was 16 years old at the time of the

incident. CP 1. Because he was the subjected to automatic decline, the

case was directly filed in adult court. CP 1. 

Joseph came before the court as a child who had spent the first 16

years ofhis life in situations of abandonment, abuse, disruption and lack

of appropriate treatment for both mental health issues and his growing

chemical dependency. CP 494. Joseph' s victimization began before he

was born, as his mother used intoxicants and his father was murdered

1 Petitioner contemporaneously filed a Motion to Transfer Clerk' s Papers and VRPs from
State v. Joseph Wolf, #08 -1- 02972 -9, Court of Appeals #43448 -2 -II, to this case. 

3



while he was high on drugs) while Joseph was in utero. Id. When Joseph

was two years old, his mother overdosed on methadone and had her

parental rights terminated. Id. Joseph then began a series of 14 foster care

placements; records indicate that he suffered further emotional, physical

and sexual abuse.2 Id. The defense explained to the trial court: 

Joseph sexually assaulted three other foster -care children. These
acts are undeniably serious and consequential. Importantly, Joseph
was also a child- victim of sexual assault while in the foster care. 

Joseph was prosecuted for his offenses, but his abuser( s) were not. 

Joseph' s victims received the assistance and advocacy offered
victims. 

CP 494. Joseph was prosecuted as an adult. CP 1. 

The charges in this case stem from offenses Joseph committed

shortly after being sent from a relative' s house in California back into the

Washington foster care system. CP 494 -95. Ultimately, he pled guilty to

two counts of Rape of a Child in the First Degree. CP 9 -18; 10/ 9/ 2008 RP

at 12. With no criminal history,- Joseph -was -- sentenced -on- November -14, 

2008, and received a Special Sex Offender Sentencing Alternative

sentence ( "SSOSA "). CP 34 -51. He was to serve 12 months in

confinement, and had 119.9 months suspended on condition of completing

2 At one point, the Court commented that she had difficulty even comprehending the
level of adversity that Joseph faced. 7 -20 -11 RP at 137. For purposes of this Personal
Restraint Petition, Petitioner will refer to the verbatim reports of the proceeding by date, 
followed by " RP ", followed by citation to the specific page number. 
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a three -year outpatient sex offender treatment program. CP 38. If

revoked, he would serve 131. 9 months confinement, total. Id. 

At sentencing, Joseph' s current and future ability to pay was

neither discussed nor considered before he was ordered to pay $1200 in

legal financial obligations ( "LFOs ") consisting of a $ 500 Crime Victim

Assessment, a $ 100 DNA Database Fee, a $400 Court- Appointed

Attorney Fee, and a $ 200 Criminal Filing Fee. 11/ 14/2008 RP at 15 -23; 

CP 36 -37. The Judgment and Sentence also contained pre - printed

language indicating that the costs of an appeal may be added and that

interest would accumulate from the date ofjudgment. CP 37. 

Joseph was also sentenced to register as a sex offender, pursuant to

RCW 9A.44. 130 and RCW 10. 01. 200. CP 43 -44. 

Joseph was released on June 20, 2009, at the age of 17. CP 53. As

he was still a dependent child, he was considered a ward of the state who

qualifies for the highest priority level of services identified through an

agreement between CCS and DCFS." CP 53. 

Upon Joseph' s release, he reported to the Department of

Corrections ( "DOC ") as " transient." CP 82. He was permitted to visit his

grandmother for three days. Having nowhere else to go, he was then was

put in an extended stay hotel until the state could provide an apartment

and a case aid to supervise him. CP 53, 82. 
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Joseph was accused of committing his first SSOSA violations

during his stay with his grandmother. CP 65 -69. He was accused of (1) 

having contact with his 16- year -old sister, (as she was also living with his

grandmother), and ( 2) having telephone contact with his 4- year -old sister

and 17 -year old friend. CP 66 -67. 

The state filed notice of the violations two days after the defense

filed a Motion to Modify Conditions of Release.3 The defense motion was

filed because the CASA/Guardian Ad Litem recommended that Joseph be

allowed to return to high school and maintain employment that involved

limited contact with the public, as it was

necessary for the development of his social, interpersonal and life
skills, including his ability to be self - supporting; important to the
enhancement of his sense ofpersonal responsibility; and necessary
to help prepare him for life after his emergence from Dependency
upon reaching his 18th birthday on November 16, 2009.4

CP 56 -57. 

At a hearing to consider the defense motion and the SSOSA

violation allegations, the state complained that Joseph was receiving an

anomalous amount of services for someone designated an " adult ": 

STATE: Your Honor, from the State' s position, we' re asking
the Court not to modify the condition, and here is

3 The Motion to Modify Conditions of Release was filed on July 20, 2009. CP 52. The
State then prepared a Notice ofViolation on July 22, 2009. CP 65. 

a The Motion was supported by TeamChild Advocacy for Youth and the sex offender
treatment provider ( "SOTP ") that conducted Mr. Wolf' s SSOSA evaluation. CP 52 -60. 

6



why. This Defendant has far more support than
almost any Defendant you have seen in the SSOSA
program. ... However, he' s in adult court. He did

not enter this plea as a juvenile in juvenile court. 

He entered it as an adult. We don' t tailor those — 

THE COURT: Was that — was that his choice? 

STATE: It was his choice to enter a plea or go to trial and - -- 

THE COURT: And not his choice as an adult or juvenile? 

DEFENSE: It was auto decline. 

STATE: It' s auto decline. 

We don' t tailor the SSOSA program for the

Defendants. We set up strict rules for them to
comply with and conditions for them to follow
through... . 

7/24/09 RP at 12 -14. 

The Court found Joseph in violation of his sentence, sanctioned

him to seven days confinement, and denied his motion to modify, keeping

him dependent on the state. 7/ 24/09 RP at 9. 

Three months later, Joseph' s SOTP, Jeanglee Tracer, wrote: 

The more I am getting to know Mr. Wolf, the more I believe he is
desperately trying to keep up his facade ofbeing in control when
the truth is, he is an extremely scared young man who has no idea
what his life will be like once he " ages out of the system" on

November 16, 2009, the day he turns 18. ... While Mr. Wolf

presents as a mature young adult, he does not possess the necessary
skills, whether life skills or vocational skills, to be successful

living independently. 

CP 74 -75
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A review hearing was held in November, 2009, after a report

alleged two violations: ( 1) he travelled outside Pierce County — after the

case aide provided by the state erroneously advised him that Vashon

Island was in Pierce County — and ( 2) he had not yet made payments

towards his outstanding LFOs so that he owed "$ 1326. 65 which

include[d] $ 126.65 in interest. 11/ 13/ 2009 RP; CP 81 -85. The Court was

further told that Joseph continued to fall short of the expectations imposed

on adults on SSOSAs due to his masturbation -- he demonstrated

insufficient responsibility or " ownership" when questioned about it and

demonstrated needless risk - taking by doing it in a manner that was

dangerous to his health. CP 83 -84, 87. At the hearing, all parties noted

that Joseph, at the age of 17, needed to " grow up. "
5

At Joseph' s next SSOSA review hearing, he was found to be in

compliance, although the Court was informed that he had recently " chosen

to consume 17 Benadryl tablets." 2 -12 -10 RP at 3; CP 112. But he was

then arrested after telling his community corrections officer ( "CCO ") and

SOTP that he viewed pornography the day after the hearing. Joseph felt

5 The state said: " As his own treatment provider says, he needs to grow up and accept
responsibility for what he is doing." 11 - 13 -09 RP at 5. The CCO reiterated: " like Ms. 

Tracer told him, he needs to grow up. I' ve told him the same thing." Id. at 6. Even Mr. 

Wolfs defense attorney told the court: 
I think he turns 18 on the 16th, but that' s part of the problem here. He is 17. 

He' s almost 18. He does need to grow up. This is adult court. There are adult
expectations, and there are adult consequences. 

11 - 13 -09 RP at 7 -8. 
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bad that the Court had not given him positive feedback for his compliance

and impulsively watched pornography to make himself feel better. CP

134, 137. At the time, his SOTP also noted Joseph' s vulnerability to

negative influences and outside persons: 

Mr. Wolf often sought out the advice from other members ofhis

SSOSA group; unfortunately, he chose those individuals who were
also struggling. In February, 2010, he accessed pornography via
his housemate' s computer and when he asked a fellow group
member what he should do, he was told to lie about it. Mr. Wolf

attempted to do so; however, after being challenged by his fellow
group members, he, he [ sic] reluctantly admitted to accessing the
pornography. 

CP 251. His CCO also concluded that these actions demonstrated reckless

impulsivity and an inadequate sense of responsibility: 

If nothing else, Mr. Wolf's current violations — and those that have

already been brought before the Court — indicate that he can and

will violate the terms of his supervision with ease and worry about
the consequences of these actions later. 

CP 138. Even though all parties agreed that the Judgment and Sentence

had vague language regarding pornography, Joseph was sanctioned to 30

days in jail. 3 - 12 -2010 RP at 4 -8. 

In addition to viewing pornography, Joseph was again accused of

failing to make LFO payments (the interest on the $ 1200 imposed had

grown to $ 186.25.) 2 -24 -10 RP at 4; CP 126 -27; CP 138. But his SOTP
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noted that he' d just obtained the " first job he' s has ever had" at the time of

his arrest — it was a part-time job as a custodian. CP 107; CP 134. 

At SSOSA review hearings held in June and September of 2010

and March of 2011, Joseph was found in compliance. 6 -11 -2010 RP at 3; 

9 -10 -2010 RP at 7; 3 - 11 -2011 RP at 3. But in April, 2011, Joseph was

accused of using marijuana for consuming a " baked good" given to him by

a friend, possessing pornography for viewing and forwarding a picture of a

topless female that was sent to his cell phone, using synthetic cannabis, 

and accessing the internet without authorization. 

These violations also resulted in Ms. Tracer terminating Joseph' s

treatment. CP 217 -18; CP 228 -29. Ms. Tracer began her termination

letter by distinguishing Joseph from other SSOSA participants: 

Without question, due to the fact Mr. Wolf was 16 years old at the

time of his offense but was convicted as an adult, he had additional

obstacles not normally present with other individuals in the
SSOSAprogram. 

CP 251. 

Joseph had a caseworker through Pierce County Alliance' s

Independent Youth Housing Program ( "IYHP "). CP 285. The program

helps with housing, case management and financial assistance for youth

aging out of foster care. Id., n. 2. The caseworker wrote to the Court: 

In my observations ofMr. Wolf, I think that he is an easy target to
be manipulated and encouraged to participate in actions that could
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lead to infractions. He has a unique situation due to his total lack

of family support, evidenced by his long term stay in foster care. I
work exclusively with foster youth and in so many ways Joseph is
a typical 19 year old former foster youth. He struggles with

abandonment, lack of social support system, lack of acceptance

and a basic self esteem deficiency. These are common traits in this
population due to their unique history ofbeing raised in the
system. These traits open the door to being exploited by more
sophisticated or older individuals. It is my opinion that Joseph' s
participation in a group of older adult offenders placed him at a
disadvantage due to his unique life history dynamics. In the last
year I saw Joseph take many steps towards living a productive and
normal life. I saw him excel at school, participate actively in this
program and maintain employment. He made many mistakes, as
do all my clients, because they are young adults entering an adult
world. This process is full of lessons to be learned in difficult

ways. In my experience working with Joseph he seems to be a
young man that needs significant support services but he is worth
investing in and preventing his live [sic] from become [ sic] one of
incarceration and violence. I see him as a human that has

something good to offer this world and after 10 years of
incarceration, that potential will be surely lost. 

CP 290. 

At the outset of the violation hearing (held July 20, 2011) the state

reminded- the -court that - Joseph' -s- young - age - and -difficult childhood should

not excuse his behavior. 7 -20 -11 RP at 10. The state then called Ms. 

Tracer as a witness. Tracer testified that the system failed Joseph

miserably "; he should never had been tried as an adult. 7 -20 -2011 RP at

18 -19. Ms. Tracer also opined: 

Joseph' s first two SSOSA violations (contact with his sisters and a

friend while visiting his grandmother and travel outside of the County) 
were " absolutely" " indicative to [ her] of a person who is just really not
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fully aware of the rules" or the geographical area. 7 -20 -2011 RP at
45 -46. 

Joseph' s mental health issues diminished his ability to find stability, as
did the stressor ofhis mother being released from prison, reentering
his life, and introducing him to her fiance — the man who killed his

father. 7 -20 -11 RP at 23. 

Impulsivity" was one of Joseph' s shortcomings. 7 -20 -2011 RP at 22, 
44.6 Other shortcomings were his fear, his inadequate ability to
express himself, and naivety.? She noted that even though he was " 18

by chronological age ", he had no life skills, no idea ofhow to lead an

adult life, and no role models. 7 -20 -2011 RP at 23. In fact, she

testified that, because he was in the adult SSOSA program, he was

not a typical 19 year old" but, [ i]f he' s not in this program, everything
he is doing is typical of a 19 -year old adolescent that needs some
maturity." 7 -20 -2011 RP at 47. 

She admitted that she did not these three recommendations, even

though they were made in Joseph' s SSOSA evaluation: 

1. She did not place Joseph in an adolescent treatment group. 7- 
20- 11 RP at 42. 8 This put him in a " unique position in the

system" and also made him " significantly different than other
members of the group." Id. at 22, 82. It also meant that Joseph

a child- victim of sexual abuse — was in a treatment group
with adults, including those who had sexually assaulted minors. 
Id. at 41 -42, 75 -76. The older group members also influenced
Joseph, taught him about synthetic cannabis, and advised him

to lie. Id. at 44.9

2. She did not remember that Joseph was chemically dependent
and had a problem with sleep medication; she did not monitor

8 But she explained that she could not because, even though he was an adolescent, he was

prohibited from "peer- related activities." 7 -20 -11 RP at 22. 

9 In her termination letter, Ms. Tracer also provided a chronology suggesting that Joseph
learned about synthetic cannabis from a group discussion. CP 252. 
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him for chemical dependency even though it was her
responsibility. 7 -20 -2011 RP at 21, 30, 56, 61 -62. 

3. She did not follow the recommendation that she regularly
consult with Joseph' s mental health provider and case

managers ( and was not even sure who they were). 7 -20 -2011

RP at 39 -41, 52 -53. Unrebutted testimony established that her
failure to do so was an ethical violation. Id. at 193. 

Finally, Tracer concluded that none of Joseph' s violations were

similar to the conduct that formed the basis for the charges, he still

presented a low risk for sexual recidivism, and locking Mr. Wolfup for

ten years is " not going to make the community safer ... nobody benefits

by him going to prison." 7 -20 -2011 RP at 37, 71, and 73 -74. 

The defense presented the testimony of Robert Parham, a certified

SOTP who wanted to treat Joseph. 7 -20 -2011 RP at 85. Mr. Parham

agreed that Joseph was low -risk to reoffend. 
1° 7 -20 -2011 RP at 91. Mr. 

Parham concluded that Joseph' s mental and emotional maturity level

rendered - him - easily -- influenced -by adults, that -he- has " very - sensitive

mental health issues ... which stem from long -term family issues and have

caused him tremendous psychological damage over the years, "11 and that

these issues, together with him being in a place of instability with his

medications (due to his biochemistry, not treatment resistance), impaired

1° He also testified that empirically- validated risk factors show that juveniles are
generally low risk to reoffend. 7 -20 -2011 RP at 92. 

11 CP 319. 
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his stability and psychosocial functioning. CP 319; 7 -20 -11 RP at 93 -94. 

He noted that Joseph had never been provided a neurological assessment, 

even though his evaluation recommending it (due to childhood head

injuries) Id. at 93 -94, 96. He opined that Joseph was unique because of

his upbringing, his status as a foster child, and his mother reentering his

life after beginning a relationship with the man who killed his father. 7- 

20 -2011 RP at 97. Mr. Parham concluded that Joseph has " had actually

remarkable progress, given his circumstances," that even though "Joseph

was tried as an adult ... he most certainly was not an adult" and is " quite

delayed in his mental and emotional maturity... ", and that

ifhe is incarcerated [his] needs are not going to be adequately met
and ... the antisocial element he will be exposed to may have long- 
term adverse effects on this very vulnerable young man. 

CP 319 -20; 7 -20 -2011 RP at 101. 

Mr. Parham also vowed to do things differently. He would have

Joseph obtain a drug and alcohol evaluation, would coordinate care with

other providers, and would place Joseph in individual therapy. CP 320; 7- 

20 -2011 RP at 98, 104, and 193. 

In closing, the state urged revocation, emphasizing its position that

the Court was bound by criminal procedures, not Joseph' s youthfulness, 

when considering whether to revoke the SSOSA: 
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I' m sure you' ll hear argument that he committed this when he was

a juvenile; therefore, he should have different treatment. The

SSOSA statute is not different for a defendant who is a juvenile. 

He' s treated like an adult. He' s not your typical juvenile. He gave

that up when he raped three kids. 

7 -20 -2011 RP at 118. 

The defense asked for a 90 -day sanction: 

if this was a perfect world, he would not be in the adult system

because he committed this offense when he was 16 years old. I

better than anybody, and Ms. Kooiman and you, Your Honor, we
all understand what the law is. We can debate whether it' s fair, but

the fact of the matter is that he was an adolescent when this offense

occurred. He' s thrown into an adult system with adult rules. Of

course, he' s now an adult. But during the entire dependency of
this case, when I represented him, before it was resolved, while he

was in custody, serving his 12 months, awaiting release after he
was awarded SSOSA, during the first year and a half in treatment, 
you know, he is biologically and emotionally a child at this time. 

I would also agree with Ms. Tracer that I think he does present

a unique collection of problems that all come to roost in one

individual, ... . 

The things he' s doing here, the things you see that he stipulates to, 
you know, they' re all inappropriate. They' re all in violation of the
court order-,-but, you -know, Ithinkthey' re indicative of -aperson
who' s young, who' s impulsive, who' s using drugs and has a
mental health diagnosis. They' re sort of impulsive, child -like, 
adolescent type things to do. ... he doesn' t have any insight. He
doesn' t have the forethought to come forth and say, " I need help." 
That' s just his reality. 

7 -20 -2011 RP at 119 -22. 

The Court imposed a 165 days of confinement and did not revoke

the SSOSA. 7 -20 -2011 RP at 150. 
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Joseph was found to be in compliance in October, 2011. 10/ 28/ 11

RP at 7. At a January, 2012, review the parties expressed concern about a

suicide attempt, but Joseph was found to be in compliance. 1/ 27/ 12 RP at

5 -6. 

Less than two weeks later, the state had Joseph arrested on

allegations that he used methamphetamine and synthetic cannabis ( the

week after his prior review) and was thereafter dishonest with his

treatment provider. CP 432 -446 and 644 -648; 2/24/ 12 RP at 4. 

The defense informed the Court that Joseph' s mother had visited

the day he violated. CP 462, 471. 

While there, his stepfather12 appeared and slashed a tire on her car. 

This upset his mother, who went after her husband with a knife. 

Joseph and others intervened, and after some effort, stopped his

mother. 

Joseph' s mother then took methamphetamines from her pocket

and, together with the two individuals who intervened, began to

smoke. They were in Joseph' s apartment at the time. The drugs
were passed to him and he did not refuse. He was upset by what
he' d witnessed, did not want to be alone, and in a sad but real way, 
felt that he was bonding with his mother. 

CP 462. 

12 His stepfather was the man that had previously been convicted of murdering Joseph' s
father. He married Joseph' s mother after he served his sentence for that crime. 
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Mr. Wolf reacted poorly to the methamphetamine (he had not used

it before) and concluded that synthetic cannabis would calm his reaction. 

CP 462. He purchased and consumed it. Id. 

Thereafter Mr. Wolf went to his chemical dependency provider

and provided a urine sample for analysis, but did not warn his provider it

would test positive (hence the dishonesty allegation) CP 463. Instead, he

did what many adolescents do when confronted with a serious and

difficult situation — he called other adults to seek advice. Id. Thereafter, 

he decided to report his drug use to his provider. Id. 

Before he could do so, Joseph' s mother reappeared, learned that he

intended to report the incident, became enraged that he might get her or

her husband in trouble, spit on him, and punched him, causing a black eye. 

CP 463. Joseph sought safe refuge and from there, he called his chemical

dependency provider, SOTP, and CCO, telling them about what had

transpired. Id. He met with his CCO in- person, to talk further. Id. He

also went to Pierce County Superior Court and obtained a Domestic

Violence Protection Order barring his mother from contacting him. CP

467 -77. 

At his review hearing, Joseph stipulated to the three violations. 

The defense recommended 18 days incarceration. 2/24/ 12 RP at 11. The
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CCO recommended 30 days incarceration. Id. The state recommended

revocation, which would result in over 4,000 days of incarceration. Id. 

The state argued that Joseph should face revocation so that his

punishment would be proportionate to that faced by other adult offenders. 

2/ 24/ 12 RP at 16 -17. But the defense explained: 

I know Ms. Kooiman says we need to treat all defendant similarly
or the same way. And the problem with that concept is not all
defendants come before you with the same background and the

same experiences and the same problems. And so I think your job

as a judge, any job is to sort of tailor made sort of figure out what
is just for this particular defendant and also taking into
consideration the victims, the community, the crime that was
committed. 

2/24/ 12 RP at 19 -20. The Court, noting that it was required to honor the

SSOSA as it was created by the legislature, revoked. 2/ 24/ 12 RP at 30; 

CP 482 -84. 

With the assistance of a volunteer attorney, Joseph moved for

reconsideration. CP -491- 515. During- the - hearing,- the - defense discussed

the difference between " science and legal age," explaining that the legal

labels placed on an individual do not affect the rate at which his brain

develops. 4 -27 -12 RP at 23 -24. But the court concluded that in this

context, he is now 20- years -old and is, therefore, an adult. 4 -27 -12 RP at

22 -23. The Court then denied the motion to reconsider, explaining: 

What I hear you asking the court to do is to somehow treat him
differently because he should have been tried as a juvenile and not
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as an adult, but he was tried as an adult. He was sentenced as an
adult. It' s the SSOSA structure that I have to administer.... A lot

of argument has been made, first by Ms. Tracer, certainly by Mr. 
Parham, certainly by Mr. Quigley and now by you that it wasn' t
fair that Mr. Wolf was tried as an adult. Perhaps, I even agree with

you that it wasn' t fair, but that is the way it was, and that is the
system in which I have to make my decision. It' s an adult SSOSA. 

SSOSA is an always has been a privilege. It has been an

exception to what the standard sentence would be. So when you' re

talking about lines in the sand or extreme options, the option ofnot
going forward is revocation, and what goes with that is the original
sentence. So I don' t have a choice on what that sentence was. I

don' t. That' s not part ofmy discretion. I don' t have the ability to
commute that sentence, or at least that' s not something that' s in
front ofme, nor that I can do. 

Id. at 23, 51 and 55; CP 605. 

Mr. Wolf appealed the Superior Court' s Order Revoking his

SSOSA sentence to the Court ofAppeals, Division II. App. A. Prior to

filing the Notice ofAppeal, Joseph sought review at public expense, and

provided a declaration showing indigence. A copy of Joseph' s Motion is

attached as Appendix D. The Court found that he was indigent or "unable

by reason of poverty" to pay for any of the expenses of appellate review, 

granted the withdrawal of the volunteer attorney that presented Joseph' s

Motion to Reconsider and ordered the appointment of new counsel. A

copy of the Order of Indigency is attached as Appendix E. The Court also

noted the withdrawal of Joseph' s public defender, Mark Quigley. App. E

n. 1. 
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In an unpublished opinion, the Court of Appeals affirmed the trial

court' s order revoking Mr. Wolf' s SSOSA. Court ofAppeals Division II

opinion attached as Appendix F. Mr. Wolfpetitioned the Washington

State Supreme Court for review on January 28, 2014. His petition for

review was denied on April 2, 2014, and the mandate was issued on April

9, 2014. App. C. 

On June 18, 2014, the State moved for an Order Adding Appellate

Costs to Judgment and Sentence. A copy of the state' s Motion is attached

as Appendix G. The Court granted the motion, adding $3, 579.64 in LFOs. 

A copy of the Order is attached as Appendix H. The Order was made in

the absence of a record that reflects that the Court made any individualized

inquiry into the Joseph' s current and future ability to pay. See App. G, H. 

Mr. Wolf was not present at any hearing, and neither was he represented

by counsel. Id. Instead, the record erroneously reflects that his volunteer

attorney was still " retained" counsel, despite the Court having granted her

Motion to Withdraw two years prior. See App. E at 2 -3 ( withdrawal of

Kim Gordon granted); Scheduling Order attached as Appendix I. 

2. FACTUAL HISTORY. 

Further substantive facts are contained Clerks Papers and Verbatim

Report of Proceedings and, where relevant, will be referenced in the

Argument section of this pleading. 
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E. ARGUMENT

This case involves the clash between science and facts, on

one side, and mandatory processes dependent upon legal labels, on

the other. Because Joseph Wolfwas automatically given the legal

label of "adult ", he was subject to all of the mandatory criminal

procedures that applied to adults, regardless of the concern, by

many, that doing so would result in a grave injustice. Yet

scientific facts demonstrated that he was not an adult. Well - 

established case law holds that his treatment in this case violated

the Eighth Amendment. 

1. JUVENILES ARE DIFFERENT THAN ADULTS. 

Courts may not impose adult penalties on juveniles " as

though they were not children" because categorically, they are less

blameworthy. Miller v. Alabama, U.S. , 132 S. Ct. 2455, 

2464, 2466, 183 L.Ed.2d 407 (2012); Roper v. Simmons, 543 U.S. 

551, 572, 125 S. Ct. 1183, 161 L.Ed.2d 1 ( 2005). 

Youth is a time of immaturity, underdeveloped responsibility, 

impetuousness, and recklessness. Miller, 132 S. Ct. at 2467. " It is a

moment and condition of life" when people are vulnerable, and most
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susceptible to peer pressure and psychological damage. 13 Roper, 543 U.S. 

at 553; Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L.Ed.2d 825

2010). These " developmentally normal impairments in making decisions

can be exacerbated" when they are under stress. 14 Youths are " less able to

escape from poverty or abuse" and their " characters are not well formed." 

Miller, 132 S. Ct. at 2464, 2468; Graham, 560 U.S. at 68. They have a

comparative lack of control over their environment, and therefore " have a

greater claim than adults to be forgiven for failing to escape negative

influences in their whole environment." Roper, 543 U.S. at 553. 

Neurological and physiological evidence shows that these

qualities that distinguish juveniles from adults do not disappear when an

individual turns 18." Roper, 543 U.S. at 574. 15
In fact, " the brain does

not reach full maturation until the age of 25." 16

14 — Researchers have established a significant connection between adolescent crime

and peer pressure. Research demonstrates that "most adolescent decisions to

break the law take place on a social stage where the immediate pressure of peers

is the real motive for most teenage crime." Indeed, " group context" is the single
most important characteristic of adolescent criminality. Id. at 281. Although a
young person may be able to discriminate between right and wrong when alone, 
resisting temptation in the presence of others requires social experience; it is a
distinctive skill that many adolescents have not yet fully developed. 

Marsha L. Levick and Elizabeth -Ann Tierney, The United States Supreme Court Adopts a
Reasonable Juvenile Standard in J.D.B. v. North Carolinafor Purposes ofthe Miranda
Custody Analysis: Can a More Reasoned Justice System for Juveniles Be Far Behind? 
47 Harv. C.R. -C.L. L. Rev. 501, note 49 ( 2012). ( Internal citations omitted). 

14 Levick and Tierney, supra at 509 ( 2012). 

15 " Physiological research suggests that age -based brain maturation, which may
be linked to maturity ofjudgment factors does not occur until the early
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All in all, "developments in psychology and brain science continue

to show fundamental differences between juvenile and adult minds" such

that the principles underlying adult sentences — retribution, incapacitation

and deterrence — do not extend to juveniles in the same way. Id., at 68, 71. 

Scientifically, "juveniles" ( which can include individuals as old as 25) are

not adults. Legally, criminal processes that treat them as miniature adults

are flawed. 

2. CRIMINAL PROCESSES THAT FAIL TO CONSIDER

YOUTH AND ITS ATTENDANT CHARACTERISTICS

VIOLATE THE EIGHTH AMENDMENT. 

Relying extensively on the well - research opinions of social

scientists and the Eighth Amendment to the United States

Constitution, 17 recent United States Supreme Court cases hold that, 

twenties." Id. at 79. The prefrontal cortex, the portion of the brain which

controls executive functioning, " remains structurally immature until early
adulthood, around the mid- twenties. Until that time, adolescents' decision- 

making and responses to stimuli are largely directed by ... more primitive

neurological regions [ of the brain]." Nick Straley, Miller' s Promise: Re- 
evaluating Extreme Criminal Sentences for Children, 89 Wash. L. Rev. 963, 971
2014). 

16 Continued immaturity beyond the age of 18 is recognized in many other areas
of the law, such as when weapons, alcohol or money is involved. A person must
be 21 to obtain a concealed weapons permit. RCW 9. 41. 070. Only those over
the age of 21 may purchase alcohol, rent a car without strict conditions, or rent a
hotel room. RCW 66.44.290, 

http: / /www.dollar.com/ en/ Car Rental_Information/Main/Rent a Car Under 25
aspx; http: / /www.hvatt.com/ hvatt/ customer - service /fags /reservations.isg. The

Washington State Patrol limits applicants to those over age 21. 

http: / /www.wsp.wa. gov /employment/ requirements. htm. 

17 The Eighth Amendment states: " Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishment inflicted." U.S. 
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not only are juveniles different than adults, they must also be

treated differently in the justice system. 18

The Eighth Amendment " reaffirms the duty of the

government to respect the dignity of all persons" and " guarantees

individuals the right not to be subjected to excessive sanctions." 

Roper, 543 U.S. at 560 -61. The right to be free from excessive

sanctions "` flows from the basic precept ofjustice that punishment

for crime should be graduated and proportioned' to both the

offender and the offense." Miller, 132 S. Ct. at 2463, quoting

Roper, 543 U.S. at 560. This " concept of proportionality is

central." Miller, 132 S. Ct. at 2463. 

The Eighth Amendment is not static but, 

like other expansive language in the Constitution, must be

interpreted according to its text, by considering history, 
tradition, and precedent, and with due regard for its purpose

and function in the constitutional- design. 

Roper, 543 U.S. at 560. When considering whether punishment is

cruel and unusual, courts " must look beyond historical conceptions

Const. Amendment VII. The Eighth Amendment applies to the states under the

Fourteenth Amendment' s incorporation doctrine. Graham, 543 U.S. at 560, 

quoting Robinson v. California, 370 U.S. 660, 82 S. Ct. 1417, 8 L.Ed.2d 758
1962). 

18 Miller, 132 S. Ct. at 2466; Graham, 560 U.S. at 68, 71; Roper, 543 U.S. at 569. 
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to the evolving standards of decency that mark the progress of a

maturing society" because

t]he standard of extreme cruelty is not merely description, 
but necessarily embodies a moral judgment. The standard
itself remains the same, but its applicability must change as
the basic mores of society change. 19

Washington courts have also recognized that established

rules are appropriately reconsidered when they are incorrect and

harmful. City ofFederal Way v. Koenig, 167 Wn.2d 341, 343, 217

P.3d 1172 ( 2009). Prior decisions are harmful when they threaten

a fundamental constitutional principle. Id. 

History further demonstrates that the Eighth Amendment — 

has undergone continuous evolution as it relates to juveniles. 

When this country was founded, common law did not prevent

execution of a seven - year -old. Roper, 543 U.S. at n. 1. Until 1879, 

torture was not considered cruel and unusual punishment. 

Wilkerson v. Utah, 99 U.S. 130, 136, 25 L.Ed. 345 ( 1879). Until

1986, it was legal to execute and insane person and, until 2002, an

individual who was mentally retarded.20 The Miller and Graham

19 Graham, 560 U.S. at 58, quoting Kennedy v. Louisiana, 554 U.S. 407, 128 S. Ct. 2641, 
171 L.Ed.2d 525 ( 2008); Levick and Tierney, supra at 507 ( 2012). 

20 Ford v. Wainwright, 477 U.S. 399, 410, 106 S. Ct. 2595, 91 L.Ed.2d 335 ( 1986); Atkins
v. Virginia, 536 U.S. 304, 321, 122 S. Ct. 2242, 153 L.Ed.2d 335 ( 2002). 
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lines of cases present even more recent examples, showing that the

Eighth Amendment' s evolution continues to this day, such that it

prohibits an ever - expanding set ofmandatory practices that strip

the judiciary of oversight and the ability to provide a lenient

sentence when facts supporting a finding of reduced culpability. 

3. THE EIGHTH AMENDMENT WAS VIOLATED BY AN

AUTO - DECLINE STATUTE WHICH, AS IT WAS

APPLIED IN THIS CASE, DENIED THE COURT ANY

OPPORTUNITY TO CONSIDER THE ATTRIBUTES OF

YOUTH. 

In 1977, the legislature gave juvenile courts " exclusive

original jurisdiction" over all cases involving youthful offenders. 

State v. Posey, 174 Wn.2d 131, 137, 272 P. 3d 840 ( 2012). But the

auto - decline statute provides an exception. When the prosecutor

charges a 16 or 17- year -old with offenses enumerated in RCW

13. 40. 110( 2)( a) through (c), the " adult criminal court shall have

exclusive original jurisdiction." RCW 13. 04.030( 1)( e)( v)(E)( 1). 

The enumerated offenses include First Degree Rape of a Child, 

Joseph' s crime of conviction. CP 9 -10. 

Although the auto - decline statute makes a prosecutor' s

charging decision critically important, that decision is made early

in the process. There is no opportunity for the defense to provide

information about how the defendant' s youth may have affected
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his culpability. Importantly, the court is not allowed to make any

individualized determination on whether a particular juvenile who

alleged to have committed a particular crime in a particular way

belongs in adult court. 

The criminal process at issue here is uniquely problematic. 

Less than a year after Joseph was charged, the legislature amended

RCW 13. 04.030(e)(V)(E)( III) to provide a way, at least

theoretically, for the court to have an opportunity to consider the

attributes of youth.21 But here, the court never had any way to

consider youthfulness in connection with jurisdiction. 

In nearly any case, the consequences of a decline are

severe. State v. Holland, 30 Wn. App. 366, 373, 635 P.2d 142

1981), off' d, 98 Wn.2d 507, 656 P.2d 1056 ( 1983) ( " The

consequences of a decline ofjurisdiction may be severe... the

juvenile] procedures are not as punitive as adult criminal

proceedings. ") As this case exemplifies, Washington' s current

21 As amended, RCW 13. 04.030( e)( V)(E)(III) provided: 

The prosecutor and respondent may agree to juvenile court jurisdiction and
waive application of exclusive adult criminal jurisdiction in (e)( v)(A) through

E) of this subsection and remove the proceeding back to juvenile court with the
court' s approval. 

Albeit, the prosecutor still has veto power because state approval is required. 

Without state approval, no process allows a juvenile' s youthfulness to be
presented to the court for consideration in connection with jurisdiction. 
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sentence scheme not only forces judges to try certain juveniles as

adults, it also forces judges to sentence these juveniles as adults.22

Joseph was originally charged with five counts of Rape of a

Child in the First Degree. If Joseph had been convicted, as

charged, in juvenile court, he would have faced a standard range

sentence of 90 -120 weeks in custody.23 When Joseph was

sentenced in adult court for just two counts, he received a standard

range sentence of 131. 9 months.24 CP 38. Moreover, had Joseph

22 RCW 9. 94A.505 sets out legislatively - proscribed rules for calculating
sentences. RCW 9. 94A.505( 1) says that felonies should be punished in

accordance with this chapter. RCW 9. 94A.505( 2)( a)( 1) creates a presumption

that judges will issue a sentence within the standard range. 

If the court wants to depart from the standard sentencing range, it must do so in
compliance with RCW 9. 94A.535. The court must find, " considering the purposes of this
chapter, that there are substantial and compelling reasons justifying an exceptional
sentence." It also requires that the sentencing court set forth reasons for its decision in
written findings of fact and conclusions of law. Moreover, the court can only go lower
than the standard range " if it finds that mitigating circumstances are established by a
preponderance of the evidence." RCW 9. 94A.535( 1). In short, judges are bound by the
SRA' s sentencing guidelines. 

23 According to the Juvenile Disposition Manual applicable here, Rape of a Child in the
First Degree is a Level A- offense. Juveniles who are 15 -17 years old face 30 -40 week
standard range sentences for Level A- offenses. Those sentences are served

consecutively, but RCW 13. 40. 180 limits the overall sentence to 300% of the standard

range. See RCW 13. 40.0357; RCW 9A.44.073; RCW 13. 40. 180. 

24
Posey II provides another example of the difference between juvenile and

adult sentencing consequences. Posey was found guilty of two counts of second
degree rape. The adult criminal court sentenced him to indeterminate life

sentences with a minimum term of 119 months. 174 Wn.2d at 134. On remand, 

a standard range juvenile disposition of 60 to 80 weeks was imposed. Id. at 135. 

Even if Posey would have been released after the minimum term of his
overturned) adult sentence, he would have served more than six times as long in

confinement than his maximum sentence under the Juvenile Justice Act, and that

longer confinement would have been in the adult prison system. 
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been sentenced under the Special Sex Offender Disposition

Alternative (the juvenile version of a SSOSA), the length of the

sentence would have been shorter, even if it was revoked.25

The prejudicial effects of adult court extend far beyond the

amount of incarceration imposed. For example, termed

adjudications rather than convictions because of the important

advantages that flow from juvenile court, juvenile prosecutions can

be diverted. RCW 13. 40.080. Juveniles receive smaller legal

financial obligations. RCW 7.68. 035( 1)( a) and (b). Juveniles can

petition for relief from sex offender registration after only 5 years

in the community, whereas adults convicted of the same offenses

have to spend at least 10 years in the community. RCW

9A.44. 143. Juvenile adjudications can be more readily sealed or

vacated. Compare RCW 13. 50.050( 11) and ( 12) with RCW

9. 96. 060; RCW 9.94A.040 and GR 15. Juvenile adjudications do

not constitute strike offenses. RCW 9. 94A.570. Juvenile

adjudications are not scored as high as adult offenses if the

juvenile reoffends as an adult. RCW 9. 94A.525. Finally, in an

adult prison, juvenile offenders like Joseph are about five times

25 Compare former RCW 13. 40. 160 ( in effect at the time of Joseph' s offense) with RCW

9. 94A.670. A copy of the statutes are attached as Appendix J. 
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more likely to be raped or sexually abused and significantly more

likely to commit suicide, which says nothing of the violence they

may witness while confined therein.26

Historically, courts have rejected constitutional challenges

to the auto - decline statute 27 But our evolving understanding about

juvenile brain development undermines the reasoning relied upon

by the legislature when it created auto - decline. Simply put, the

state legislature did not know what we do now. 

Additionally, we now have Miller and Graham holding that

the constitution is violated if criminal procedures do not permit the

courts ( as opposed to the legislature or the prosecutor) discretion to

draw distinctions between children and adults. While the Miller, 

Roper, and Graham line of cases are principally about mandatory

punishments ( such as a mandatory sentence of death or life without

parole), the auto - decline statute, as it was applied here, conflicts

with the reasoning behind these decisions. They strongly suggest

26 U.S. Dep' t of Justice, Report of the Attorney General' s National Task Force on
Children Exposed to Violence 190 ( Dec. 12, 2012), available at

http: / /wwwjustice. gov/ defendingchildhood /cev- rpt- full.pdf. 

27 See Posey, 174 Wn.2d at 131 ( adults courts can exercise discretion over juvenile
criminal defendants in a manner that is consistent with Washington State Const. art. IV, § 

6); In Re Boot, 130 Wn.2d 553, 572 -74, 925 P.2d 964 ( 1996) ( rejecting equal protection, 
and substantive and procedural due process challenges to auto - decline.) 
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that a transfer process that lacks effective judicial oversight and

opportunity to consider the extent to which a particular defendant' s

youthfulness affects his or her creditability is constitutionally

infirm and must be reconsidered. As the Juvenile Justice

Delinquency and Prevention Act Fact Book explains: 

Following the logic of the high court' s ruling [ in Roper v. 
Simmons] and its roots in a clearer understanding of the
adolescent mind, it becomes important for juvenile court

professionals and practitioners engaged in delinquency
prevention and rehabilitation to re- examine each point of

contact or interaction with adolescents — to ensure that

developmentally appropriate responses are in place.28

As Miller, Roper, and Graham make clear, because the

Eighth Amendment is ever evolving, courts must look to " evolving

standards of decency." Graham, 560 U.S. at 58; Roper, 543 U.S. 

at 560. It is therefore relevant that reconsideration of the auto - 

decline statute is supported by research which, over several

decades, has generally failed to establish that juvenile transfer laws

deter crime: 

A separate body of research, comparing postprocessing
outcomes for criminally prosecuted youth with those of
youth handled in the juvenile system, has uncovered what

appear to be counter - deterrent effects of transfer laws. Six

28 The JJDPA is part of the U.S. Department of Justice' s Office of Justice

Programs. A copy of the JJDPA document, which contains source citations and
links to additional key resources on the science of adolescent brain development, 
is attached as App. K. The quoted language can be found on page 3. 
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large -scale studies summarized by Redding — employing a
range of different methodologies and measures of

offending, and focusing on a variety ofjurisdictions, 
populations, and types of transfer laws — have all found

greater overall recidivism rates among juveniles who were
prosecuted as adults than among matched youth who were

retained in the juvenile system. Criminally prosecuted
youth were found to have recidivated sooner and more

frequently. Poor outcomes likes these could be attributable
to a variety of causes, including the direct and indirect
effects of criminal conviction on the life chances of

transferred youth, the lack of access to rehabilitative

resources in the adult corrections system, and the hazards

of association with older criminal " mentors." 
29

Reconsideration is also supported by public sentiment. 

Recently, the MacArthur Foundation, the Center for Children' s

Law and Policy and Models For Change published the results of

new polling data " on Americans' attitudes about youth, race and

crime." A copy of the Executive Summary, titled "Potential for

Change: Public Attitudes and Policy Preferences for Juvenile

Justice Systems Reform ", -is- attachedas- Appendix -L. The data

revealed strong support for juvenile justice reforms that focus on

rehabilitating youthful offenders rather than locking them up in

adult prisons." App. L at 1. " More than seven out of 10 [ people] 

agreed that `incarcerating youth offenders without rehabilitation is

29 U.S. Dep' t of Justice, Juvenile Offenders and Victims- National Report Series, Trying
Juveniles as Adults: An Analysis of State Transfer Laws and Reporting, ( September
2011), at 26. 
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the same as giving up on them.'" App. L at 3. The provision of

treatment, services and community supervision was, 

overwhelmingly, seen as a more effective way of rehabilitating

youth than incarceration. Id. at 5. Of all the options provided for

rehabilitating youth, the least number of people chose

incarcerating [ them] in adult jails and prisons." Id. at 6. 

Miller and its progeny do not dictate a particular outcome

at any decline hearing. But they do require that the decline

process, because it is a criminal process, allow a court to consider a

juvenile' s individual circumstances. Because the auto - decline

statute applied to Joseph did not permit that consideration, it is

irreconcilable with advancements in the understanding of juvenile

brain development and the corresponding dictates of the Eighth

Amendment' s ban on cruel and unusual punishment. 

4. THE SENTENCING FRAMEWORK APPLICABLE IN

THIS CASE, AFTER JOSEPH WAS AUTO - DECLINED, 

FURTHER BARRED MEANINGFUL

CONSIDERATION OF YOUTH IN VIOLATION OF

THE EIGHTH AMENDMENT. 

Joseph was tried in a system that denied the Court any

opportunity to consider his youthfulness. The case was auto - 

declined and filed in adult court. Once there, he was subject to the

SRA, as it governs sentencing for any all persons in adult court. 
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Under the SRA, a standard range sentence presumptively

applies unless the court finds substantial and compelling reasons to

depart from it. State v. Law, 154 Wn.2d 85, 94, 110 P. 3d 717

2005) ( "Generally, a trial court must impose a sentence within the

standard range. ") But as interpreted by current case law, the SRA

does not permit a court to depart from the standard range for

personal factors" like an offender' s age and individual

circumstances. Id. at 97 -98. The Court in Law relied upon State v. 

Ha' mim, as it also precluded consideration of youth or immaturity

as a mitigating factor. See 132 Wn.2d 834, 847, 940 P. 2d 633

1997). 30

Law and Ha' mim must be reconsidered, insofar as they

apply to juveniles in adult court. In this context, they are

irreconcilable with Miller, as it requires sentencing courts to

evaluate the juvenile' s individual circumstances and impose a

sentence proportional to his culpability.31 132 S. Ct. at 2468. A

30 Ha' mim held that " the age of the defendant does not relate to the crime or the previous

record of the defendant" and finding that it could not " seriously be" contended that youth
affected the maturity ofjudgment. (Italics in the original.) 132 Wn.2d at 847. 

31
Generally, a standard range sentence may not be appealed. RCW 9. 94A.585( 1). But

that statute does not place an absolute bar on the right to appeal; it only precludes review
of challenges to the amount of time imposed when the crime is within the standard range. 

State v. McGill, 112 Wn.App. 95, 99, 47 P. 3d 173 ( 2002). A defendant may challenge
the procedure by which a sentence within the standard range is imposed. State v. Mail, 
121 Wn.2d 707, 712 -13, 854 P.2d 1042 ( 1993). 
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youth' s individual circumstances is a " relevant mitigating factor of

great weight." Miller, 132 S. Ct. at 2467 (quoting Eddings v. 

Oklahoma, 455 U.S. 104, 116, 102 S. Ct. 869, 71 L.Ed.2d 1

1982)). The court "must" also take into account the child' s

background and emotional development." Miller, 132 S. Ct. at

2467. Criminal procedure laws that do not permit this are flawed. 

Miller, 132 S. Ct. at 2465; Graham, 130 S. Ct. at 2027. 

The Washington Supreme Court is set to consider these cases in a

pending case. On March 17, 2015, the Washington Supreme Court heard

oral arguments in State of Washington v. Sean O' Dell, #90337- 94.32 At

issue was whether youth, by itself, could constitute a mitigating factor

under the Sentencing Reform Act ( "SRA ") because it mitigates culpability

and brings an increased capacity for rehabilitation. But even if the O' Dell

court rules that Law and Ha 'mim cannot constitutionally apply to

juveniles, this will be too late to help Joseph, unless this Court also

remands his case. 

The Court' s inability to consider Joseph' s youthfulness also

left it unable to meet the SRA' s requirement that sentences be

32 Available at

http : / /www. tvw. org /index.php ?option =com_tvwplayer &eventID =2015 03 0005 . 
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proportionate. RCW 9.94A.010.33 The Miller line of cases tells us

that, because of the fundamental distinction between children and

adults, the imposition of the same punishment for both classes

ultimately results in harsher punishment for the child. Miller, 132

S. Ct. at 2468. Yet this is what the state insisted upon here. 

Ironically, the state argued that it would be disproportionate to

consider Joseph' s youthfulness — because he should be treated

exactly as if he were an adult. But Miller makes clear that the

failure to consider youthfulness causes disproportionality and, 

therefore, violates the constitution. Miller, 132 S. Ct. at 2466. 

Law and Ha 'mim were the law at the time Joseph was

charged. Once he was auto - declined into adult court, they left him

no real options. He could go to trial and, if he lost, he would not

be able to seek a mitigating sentence based on his youth and

attendant circumstances. He could plead guilty as charged and he

would not be able to have the Court consider youthfulness. Either

way, the Court had no discretion but to impose a standard range

sentence unless a different mitigating factor was established. 

Joseph was left with a SSOSA as the only way to attempt to

mitigate a lengthy sentence. But that SSOSA was premised upon

33 The statute provides that one of the SRA' s purposes is to make sure that sentences are
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the notion that he could be something that he simply was not — an

adult. It was premised on the notion that, if Joseph was designated

an " adult" by the system, it was fair and just to hold him to adult

standards and punish him for not possessing or displaying the

characteristics that traditionally accompanied adulthood. 

Granted, the state indicated that it based its decision to

support an adult SSOSA sentence, in part, on Joseph' s age.34

10/ 9/ 2008 RP at 3. But prosecutorial consideration of Joseph' s age

and individual characteristics is no substitute for the Court having

discretion to consider the same. Miller and its progeny demand

that the Court have this discretion. Miller, 132 S. Ct. at 2465; 

Graham, 130 S. Ct. at 2027. And as explained above, support for

an adult SSOSA was no substitute for criminal processes that took

his youthfulness into account. 

Not surprisingly, Joseph did not emotionally and

developmentally age in response to the " adult" label placed upon

him. He remained a youth, and exhibited all of the problematic

characteristics that come with youth. He displayed immaturity, an

underdeveloped sense of responsibility, recklessness, vulnerability, 

commensurate with the penalties imposed on others committing similar offenses." 
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susceptibility to peer pressure, a lack of control over his

environment and difficulty extricating himself from dangerous or

potentially criminal situations. It is hardly surprising that, Joseph, 

a youth with an atypical childhood, mental illness, and chemical

dependency, failed to complete an adult SSOSA. 

Throughout the rest of the case, defense counsel, numerous

experts and treatment providers, caseworkers, insisted that justice

was not served by Joseph' s " adult" designation and mandatory

processes that resulted.35 Even the Court questioned whether

justice was served by that designation.36 But in the end, after the

state repeatedly insisted that the Court treat Joseph as an adult, and

enforce the SSOSA in the same manner as that applied to adults, 

the Court did what the state requested. 2/24/ 12 RP at 30. Because

Joseph did not meet the Court' s expectations for adults sentenced

to the SSOSA, the Court revoked. Id. After the SSOSA was

revoked, the court acknowledged it still had no way to consider

34 The degree to which Joseph' s youthfulness influenced the state' s sentencing
recommendation must inevitably be questioned in light of the state' s repeated insistence, 
throughout the remainder of the proceedings, that it provided no excuse for his behavior. 

35 7/ 24/ 09 at 12 -14; CP 74 -75; CP 251; CP 285; CP 290; 7/20/ 11 RP at 18 -19; CP 319- 
20; 7/ 20/ 11 RP at 101, 119 -22; 2/ 24/ 12 RP at 19 -20; 4/27/ 12 RP at 23, 51 and 55. 

36 4/27/ 12 RP at 23, 51 and 55. 
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youth. 4 -27 -12 RP at 23, 51, 55 ( " I don' t have a choice on what

that sentence was. I don' t. That' s not part of my discretion. ") 

The sentencing framework found in the SRA and made

applicable to Joseph' s case after he was auto - declined barred the

court from any meaningful consideration ofhis youth and

attendant circumstances, in violation of the Eighth Amendment. 

Miller, 132 S. Ct. at 2465, 2468; Graham, 130 S. Ct. at 2027. 

5. THE COURT SHOULD ORDER ONE OF TWO

ALTERNATIVE REMEDIES. 

The question of whether the current auto - decline statute

violates the Eighth Amendment need not be resolved in this case, 

as the version applied to Joseph was more restrictive. Neither is

this Court required to strike down the SRA as a whole, just

because its application, in this case, violated the Eighth

Amendment. Instead, this Court_should_either_revers_e Mr. Wolf's

conviction and remand to juvenile court, or remand to adult court

along with specific instructions to guide the court' s exercise of

discretion in a manner consistent with Miller and its progeny. 

a. Remand to Juvenile Court. The Washington Supreme Court has

previously remanded a case to juvenile court despite the fact that, during

the pending of the appellate proceedings, the defendant reached the age of
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majority. In State v. Posey, a 16- year -old was charged with a serious

violent offense, which required the juvenile court to automatically decline

jurisdiction of the child as well as other crimes. 161 Wn.2d 638, 641, 167

P. 3d 560 ( 2007) ( Posey I). The adult court lost jurisdiction over Posey

when he was later acquitted of the automatic decline charge. Id. at 641, 

644 -47. Nonetheless, Posey was not remanded to juvenile court by the

trial court but was sentenced as an adult. Id. at 641. This Court affirmed

the conviction but remanded to juvenile court for resentencing. Id. at 649. 

The Court remanded to juvenile court even though Posey turned 18

during the pendency of the appeal. Compare Id. at 641 ( He was 16 at the

time of the crime) with State v. Posey, 130 Wn. App. 262, 122 P.3d 914

2005), affd in part, 161 Wn.2d 638, 641, 167 P. 3d 560 (2007) ( over two

years lapsed between the decisions). In fact, prior to issuance of the

mandate in Posey I, Posey turned 21. State v. Posey, 174 Wn.2d 131, 133, 

272 P. 3d 840 (2012) (Posey II). Although RCW 13. 40.300 does not

provide for juvenile court jurisdiction beyond age 21, except with regard

to restitution, this Court affirmed the superior court' s imposition of a

juvenile sentence on remand. Id. at 133, 142. 

Other federal and state cases also show that the remedy for

constitutional violations should be tailored to the injury suffered. In Lafler

v. Cooper, the Court held remedy for ineffective assistance of counsel
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must `neutralize the taint' of a constitutional violation." U.S. 

132 S. Ct. 1376, 182 L.Ed.2d 398 ( 2012); quoting United States v. 

Morrison, 449 U.S. 361, 365, 101 S. Ct. 665, 66 L.Ed.2d 564 ( 1981). 

Lafler rejected a plea offer after receiving ineffective legal advice, then

had lost at trial, and received a sentence that was much worse than that

offered in the plea. 132 S. Ct. at 1383. The Court found that the proper

remedy is for a court to consider whether the defendant has shown

reasonable probability that but for counsel' s errors he would have

accepted the plea and, if so, exercise discretion to determine whether the

defendant should receive the term of imprisonment offered by the

government in the plea, the sentence received at trial, or something in

between. Id. at 1389. The Court further explained that, where

resentencing alone does not fully redress the constitutional injury, "the

proper exercise of discretion to remedy the constitutional injury may be to

require the prosecution to reoffer the plea proposal." Id. at 1389. The

Supreme Court also left "open to the trial court how best to exercise [ its

discretion in determining how to proceed if respondent accepts the

reoffered plea bargain] in all the circumstances of the case." Id. at 1391. 

Similarly, in State v. A.N.J., the Washington Supreme Court

tailored the remedy, allowing a juvenile to withdraw his plea where
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ineffective assistance led to him being misinformed of the consequences

thereof. 168 Wn.2d 91, 225 P. 3d 956 ( 2010). 

Together, Posey II, Lafler, and A.N.J. demonstrate that, regardless

of the age of the juvenile when the error is remedied on appellate review, 

the proper remedy is to treat the juvenile consistently with the Juvenile

Justice Act. If the juvenile turned 21 years old during the pendency of

appeal, as in Posey II, the JJA can be applied in superior court. 

Remanding to juvenile court is consistent with legislative intent

that, except in extraordinary circumstances not present here, juvenile

offenders receive treatment and rehabilitation through the juvenile justice

system. The primary distinction between Washington' s juvenile justice

and adult criminal systems hinges on the need of the offenders subject to

each system. The Juvenile Justice Act responds to the needs ofjuvenile

offenders by focusing on rehabilitation, not punishment. RCW

13. 40.010(2); Posey I, 161 Wn.2d at 645 ( citing Monroe v. Soliz, 132

Wn.2d 414, 419 -20, 939 P. 2d 205 ( 1997)). A juvenile disposition focuses

on treatment and rehabilitation. Posey I, 161 Wn.2d at 645. The statute

reflects the intent to keep juveniles in the juvenile system to allow

creative intervention at the juvenile justice level." Id. 

The U.S. Department of Justice ( "DOJ ") similarly instructs, 
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Whenever possible, prosecute young offenders in the juvenile
justice system instead of transferring their cases to adult
courts. No juvenile offender should be viewed or treated as an

adult. Laws and regulations prosecuting them as adults in adult
courts, incarcerating them as adults, and sentencing them to harsh
punishments that ignore and diminish their capacity to grow must
be replaced or abandoned. 

U.S. Dep' t of Justice, supra at 23 ( emphasis in original). The DOJ further

explains that our communities are less safe when we deny juvenile

offenders tailored treatment that enables them " to grow, mature, and

become productive citizens." Id. at 189 -90 ( also noting " Children

prosecuted as adults are 34 percent more likely to commit new crimes than

are youth who remain in the juvenile justice system. ")
37

b. Remand to adult court. This Court could also remand to adult

court for resentencing. But this remedy would only cure the constitutional

problems at issue here if this the trial court is required to do certain things. 

First and foremost, the Court should be required to consider how

Joseph' s youth and attendant circumstances and impacted his culpability. 

Second, this Court should make it clear that, as argued here and in

the pending case ( State v. O' Dell), Law and Ha' mim do not prohibit the

37 See also U.S. Dep' t of Justice, Trying Juveniles as Adults: An Analysis of State
Transfer Laws and Reporting 26 ( Sept. 2011) ( results of extensive studies showing

juveniles prosecuted as adults had greater recidivism rates and recidivated more quickly
and more often than those prosecuted as juveniles " could be attributable to a variety of
causes, including the direct and indirect effects of criminal conviction on the life chances
of transferred youth, the lack of access to rehabilitative resources in the adult corrections
system, and the hazards of association with older criminal `mentors "), available at

http:// www.ncirs.gov/pdffilesl/oiidp/232424.pdf
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use of youth and attendant circumstances as a mitigator. Court discretion

to depart from an otherwise- mandatory standard range when a juvenile is

involved, brings the SRA in line with Miller and its progeny. 

Third, this Court should make it clear that the trial court is to

consider whether other sentencing provisions that are potentially

applicable here would not be applicable to juveniles, like lifetime sex - 

offender registration, also violate the dictates ofMiller. 

Importantly, Joseph is not suggesting that this Court remand for

resentencing, and then instruct the trial court that it is to impose a specific

sentence. Rather, this Court should only direct the trial court to consider

Joseph' s youth and attendant circumstances and how they may have

impacted his culpability. 

6. THE COURT ERRONEOUSLY IMPOSED LEGAL FINANCIAL

OBLIGATIONS WITHOUT CONSIDERATION OF JOSEPH' S

CURRENT OR FUTURE ABILITY TO PAY. 

The Superior Court imposed legal financial obligations ( "LFOs ") 

on Joseph that consisted of a $ 400 " Court Appointed Attorney Fees and

Defense Costs ",38 a $200 " Criminal Filing Fee ",39 a $ 500 Crime Victim

38 Costs such as " Attorney Fees" or " Defense Costs" may be imposed, at the Court' s
discretion, under RCW 10. 01. 160. 

39 Criminal Filing Fees are imposed pursuant to RCW 36. 18. 020. The fee is charged by
the clerk of the court. The statute does not appear to require the Court to impose the fee. 
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Assessment40
and $ 100 DNA Database Fee.41 CP 36 -37. After Joseph' s

unsuccessful direct appeal, the Court imposed appellate costs in the

amount of $3579.64. 42
App. H. All of the LFOs were imposed without

consideration of Joseph' s current or future ability to pay. Id. 

In total, the Court ordered an indigent juvenile, who was a

mentally ill, unemployed, 16- year -old foster child at the time he was

charged, who had been auto - declined into the adult system, who was then

sentenced to serve 131. 9 months in prison, who was thereafter required to

register as a sex offender, and who did not even have his GED, to pay

5779. 64 in LFOs. CP 36; App. H. The Court further ordered that these

4o RCW 7.68. 035 requires a Crime Victim Assessment be imposed on adult and juvenile

cases resulting in conviction or guilty adjudication, although juveniles adjudicated guilty
pay a fraction ($ 100) of what convicted adults are required to pay ($500). 

41
Every sentence imposed for a crime specified in RCW 43. 43. 754 must include a fee of

one hundred dollars. The fee is a court- ordered legal financial obligation as defined in

RCW 9. 94A.030 and other applicable law. For a sentence imposed under chapter 9. 94A

RCW, the fee is payable by the offender after payment of all other legal financial
obligations included in the sentence has been completed. For all other sentences, the fee

is payable by the offender in the same manner as other assessments imposed. The clerk of
the court shall transmit eighty percent of the fee collected to the state treasurer for deposit
in the state DNA database account created under RCW 43.43. 7532, and shall transmit

twenty percent of the fee collected to the agency responsible for collection of a biological
sample from the offender as required under RCW 43. 43. 754. 

42 " RCW 10.73. 160 provides for recoupment of appellate costs from a convicted
defendant." State v. Blank, 131 Wn.2d 230, 234, 930 P. 2d 1213 ( 1997). RCW

10. 73. 160( 3) states that: " An award of costs shall become part of the trial court judgment

and sentence." Division I of the Court of Appeals has held that " the superior court has no

discretion to decide whether to add the costs award to its judgment." State v. Wright, 97

Wn.App. 382, 383 -84, 985 P.2d 411 ( 1999). 



LFOs bear 12% interest from the date ofjudgment. RCW 10. 82.090( 1); 

CP 37. 

The Washington Supreme Court recently considered two cases, 

consolidated under the name State v. Blazina, in which the defendants

Nicholas Blazina and Mauricio Paige - Coulter) challenged the imposition

of LFOs without consideration of current or future ability to pay. 

Wn.2d , 2015 WL 1086552 at * 5 ( No. 89028 -5, March 12, 2015) ( A

copy of the Blazina is attached as the Appendix M). The LFOs challenged

were the same as those at issue in Joseph' s case, with the exception of the

appellate cost bill. Blazina involved the consolidated appeals ofNicholas

Blazina and Mauricio Paige - Colter. Id. at 1. Both had been the $ 500

Victim Penalty Assessment, the $200 Filing Fee, a $ 100 DNA sample fee, 

and recoupment for appointed counse1.43 Mr. Blazina was also assessed

2, 087. 87 in extradition costs. 44

The Blazina court held that a defendant need not wait until the

State seeks to collect the costs before challenging the imposition of the

43 Mr. Blazina was ordered to pay $400 in recoupment for assigned counsel. Slip. Op. at
1. Mr. Paige- Colter had been ordered to pay $1, 500. Slip. Op. at 3. 

44
Slip. Op. at 2. Extradition costs may be imposed under RCW 10. 01. 160, RCW

9. 92. 060( 2), and RCW 9. 95.210(2). 
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LFOs. Blazina, at 4 n. 1. 45 This holding was a departure from prior

cases.46

The departure was undertaken in order to remedy substantial

problems caused by the imposition of LFOs, and particularly, the

imposition of debilitating LFOs in the absence of consideration of the

defendant' s ability to pay. Blazina, Slip. Op. at 7 -10. The Court ruled

that prior to imposing costs and entering them onto the Judgment and

Sentence: 

The record must reflect that the trial court made an

individualized inquiry into the defendant' s current and
future ability to pay. Within this inquiry, the court must
also consider important factors, as amici suggest, such as

incarceration and a defendant' s other debts, including
restitution, when determining a defendant' s ability to pay. 

Id. at 10. The Court further clarified that this " means that the court must

do more than sign a judgment and sentence with boilerplate language

stating that it engaged -in- the - required- inquiry." Id. 

The Blazina court also unanimously found that the injustices

caused the by LFO procedure rejected therein justified appellate review

45 " The State argues that the issue is not ripe for review because the proper time to
challenge the imposition of an LFO arises when the State seeks to collect. Suppl. Br. of

Resp' t (Blazina) at 5 -6. We disagree." Blazina, Slip. Op at 4 nl. 

46 State v. Blank, 131 Wn.2d 230, 242, 252 -53, 930 P.2d 1213 ( 1997); State v Crook, 146
Wn. App. 24, 27, 189 P.3d 811 ( 2008); State v. Mahone, 98 Wn. App. 342, 348, 989 P.2d
583 ( 1999); State v. Curry, 62 Wn. App. 676, 681, 841 P.2d 1252 ( 1991), aff'd, 118
Wn.2d 911, 829 P. 2d 166 ( 1992). 
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despite a lack of preservation in the court below. Blazina, Slip. Op. at

13 and concurrence at 4. That the judges were unanimous in reviewing

this issue, but only disagreed about which of two rules, RAP 1. 2( a) and

2. 5( a), provided the better justification for appellate review47 also

highlights the importance of correcting the problems presented. 

Without distinguishing between discretionary and mandatory LFOs, the

47 The Blazina majority utilized its discretionary power under RAP 2. 5( a) to review the
same LFO problem raised here. Slip Op. at 6, citing State v. Russell, 171 Wn.2d 118, 
122, 249 P.3d 604 ( 2011). The majority did so due to because of" [n] ational and local
cries for reform of broken LFO systems" that present " increased difficulty in reentering
society, doubtful recoupment of money to the government, and inequities in
administration ", the " importance" of the LFO " conversation" to Washington " state and to

our court system." Slip. Op. at 7 -8. 

Justice Fairhurst, joined by Justice Stephens, concurred in the result, but discussed a
different justification for review of an unpreserved LFO issue: 

this error can be reached by applying RAP 1. 2( a), which states that the " rules
will be liberally interpreted to promote justice and facilitate the decision of cases
on the merits." RAP 1. 2( a) is rarely used, but this is an appropriate case for the
court to exercise its discretion to reach the unpreserved error because of

widespread problems, as stated in the majority, associated with LFOs imposed
against indigent defendants. Majority at 6. 

The consequences ofthe State' s LFO system are concerning, and addressing
where courts are falling short of the statute will promote justice. In State v. Aho, 
137 Wn.2d 736, 740 -41, 975 P.2d 512 ( 1999), we held that the supreme court

has the authority to determine whether a matter is properly before the court, to
preform those acts which are proper to secure fair and orderly review, and to
waive the rules of appellate procedure when necessary ` to serve the ends of
justice. "' ( quoting RAP 1. 2( c)). I agree with the majority that RCW
10.01. 160( 3) requires sentencing judges to take a defendant' s individual
financial circumstances into account and make an individual determination into

the defendant' s current and future ability to pay. In order to ensure that indigent
defendants are treated as the statute requires, we should reach the unpreserved

error. 

Slip. Op., Concurrence at 2 -3. 
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Blazina Court remanded for a new sentencing, and instructed the court

to consider current and future ability to pay. 

This Court should exercise its powers under RAP 1. 2( a) and

2. 5( a) to review Joseph' s LFOs, and should remand for a resentencing

that complies with Blazina and RCW 10. 01. 160( 3). Blazina was

decided after Joseph was sentenced, and also after his Judgment and

Sentence was modified to add the requirement that he reimburse the

state for the costs of his appeal. At no time did the sentencing court

consider his ability to pay. But Blazina is directly applicable to most of

Joseph' s LFOs; the same LFOs were at issue in that case. 

The Court should exercise its discretionary authority to review

this issue now, because Joseph will not have the right to counsel in the

future to assist him in challenging the costs. See State v. Mahone, 98

Wn. App. 342, 346 -47, 989 P.2d 583 ( 1999) - (defendant not entitled

appointment of counsel either at the time of the amendment of the

judgment and sentence or on remission). Finally, Joseph did not have

the right to appeal from the amended judgment and sentence containing

the costs on appeal. Mahone, 98 Wn. App. at 346. 

For all of these reasons, the Court should remand for a new

sentencing hearing wherein the court must consider Joseph' s current

49



and future ability to pay his LFOs. This Court should also specifically

hold that Blazina applies to appellate costs imposed pursuant to RCW

10. 01. 160( 3). There is no reason to distinguish appellate costs — as they

present the same problems as the diverse set of LFOs recently

remanded by the Washington Supreme Court. 

F. CONCLUSION

For the reasons set forth above, Mr. Wolf respectfully requests this

Court reverse the trial court order revoking his SSOSA, and either remand

to juvenile court or remand to adult court for resentencing. 

DATED this
9th

day of April, 2015. 

Respectfully submitted, 
GORDON & SA FIRS —PPLL

Kirnb' r y N. Gordon, WSBA# 25401
Jon B. Saunders, WSBA# 24963

Attorneys for Petitioner Joseph Leif Wolf
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OFWASHINGTON, 

va

JOSEPH LEIF WOLF, 

Plaintiff, 

Defendant

CAUSE NO: 08. 1- 02972-9

W OF COMMITMENT

County Jail
2) Dept of Cal- ions

3)  Other Custody

NOV 1 4 2008

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WFC, Judgment has been pronounced against the defendant in the Superior Coat of the State of

Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
SentenoelOr'der Modifying/Revdcing Probation/ Carrnnunity Supervision, a full and cared copy of which is
attached hereto. 

1. YOU, THE DIRECTOR, ARE COMMANDED to reotiv e the defendant for

classification, confinement and placement as crdcred in the Judgment and Sentence

Sentence of confinement in Puce County Jail). 

2. YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to

the proper officers of the Department of Corrections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 

ARE COMMANDED to receive the defendant for dassificaticn, confinement and
placement as ordered in the Judgment and Sentence. (Sentence of confinement in

Department of Corrections custody). 

WARRANT OF
COMMITMENT . 1

Office of Prosecuting Attorney
930 T conta Avenue S. Room 946

Theorem, Washington 93402- 2171

Telephone: ( 253) 793-7400
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3. YOU, THE DIRECTOR, ARE COMMANDED to receiv a the defendant for
classification, confinement and placement as ordered in the Judgment and Sentence

Sentence of confinement or placement not covered by Sections I and 2 abov e). 

Dated: f( ii•f/( 

CERTIFIED COPY DELIVERED TTQ S__HpIE

e'771161Seputyv1a2

STATE OF WASHINGTON

County of Pierce

I, Kevin Stock, Clerk of the above entitled

Cant, do hereby certify that this foregoing
instrument is a true and cared copy of the
original now on file in my office. 
IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of

KEVIN STOCK, Clerk

By: Deputy

tc

WARRANT OF

COMMITMENT . 2

By ionto the. onorable
1 . 

08- 1- 02972- 9

a• J

KEVIN OCK
C L

By; 
DEP

Office of Prosecuting Attorney
930 TTacoma Avenue S. Room 946
Tacoma, Washington 98402- 2171
Telephone: (253) 798- 7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

va

JOSEPH LEIF WOLF

Defendant

SID: WA24583921

DOB: 11/ 16/1981

NOV 14 2008

CAUSE NO. 08- 1- 02972-9

JUDGMENT AND SENTENCE ( FJ3) 

j Prison [ 1 RCW 9.94k712 Prison Confinement
j Jail One Year or Les
j First -Time Offender

21.39peaal Sexual Offender sentencing Alternative
j Special Drug Offender. Sentencing Alternative
1 Braking The Cycle (BTC) 

1 Cleric' s Action Required, pars 45
SDOSA),4.7 and 4.8 (SSOSA) 4. 15.2 5.3, 5.6

and 5.8

I. BEARING

1. 1 A sentencing hearing was held and the defendant, the defendant's lawyer and the ( deputy) prosecuting
attorney were present. 

IL FINDINGS

There being no reason why judgment should not be pronounced, the court FINDS: 

2. 1 • CURRENT OFFENSE(S): The defendant was farad guilty en
by [ X ] plea [ ] jury -verdict [ ] bench trial of

9 Ii/ oe

COUNT CRIME RCW ENHANCEMENT

TYPE* 

DATE OF

CRIME

INCIDENT NO. 

1 RAPE OFA CHILD IN 9A44.073 NONE 03/ 01/ 08 PC3O 0$ 1691509

THE FIRZT DEGREE 06/ 11/ 08

136) 

II RAPE OFA CHILD IN 9A.44.073 NONE 03/ 01/ 08 PC3O 081691509

THE FIRST DEGREE 06/ 11/ 08
136) 

F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, ( VH) Vet Han, See RCW 46.61. 520, 
JP) Juv mile present, ( 3M) Sexual Motivation, (SCF) Sexual Conduct with a Child fcr a Fee See RCW

9.94A 533(8). ( If the crime is a drug offense, include the type of drug in the seoand column) 

JUDGMENT AND SENTENCE (J3) 

Felony) ( 7/ 2007) Page of
Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171

Telephone: ( 253) 798. 7400
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as charged in the AMENDED Information

Current offenses encompassing the same criminal conduct and counting as one crime in determining
the offender score are (RCW 9.94A.589): 

Other anent convictions listed under different cause numbers used in calculating the offender scare
ere ( list offense and cause number): 

2.2 CRIMINAL HISTORY (RCW 994AS2): NONE KNOWN OR CLAIMED

2.3 SENTENCING DATA: 

COUNT

NO. 

OFFENDER
SCORE

SERIOUSNESS
LEVEL

STANDARD RAGE

not inchiclingenhancement) 

PLUS
ENHANCEMENTS

TOTAL STANDARD
RANGE

luring enhincement4

MAXIMUM

TERM

I 3 XII 120- 160 MONTHS NONE 120- 160 MONTHS LIFE/ 

50.000
II 3' XII 120- 160 MONTHS NONE 120. 160 MONTH LIFE/ 

50,000

2.4 [ ] EXCI! YITONAL SENTENCE. Substantial and compelling reasons exist which justify an
exceptional sentence: 

within [ ] below the standard range for Count( a) 

above the standard range for Count( s) 

The defendant and sate stipulate that justice is best served by imposition of the excxptianal sentence
above the standard range and the court finds the ezceptimal sentence furthers and is consistent with

the interests of justice and the purposes of the sentencing reform act. 
Aggravating faders were [ ] stipulated by the defendant, [ ] found by the cam after the defendant
waived jury trial, [ ] farad by jury by special interrogatory. 

Findings of fad and conclusions of law are attached in Appendix 2.4. [ ] Jury' a special interrogatory is
attached. The Prosecuting Attorney [ ] did [ ] did not recommend a similar sentence. 

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount

owing, the defend' s past, pn wart and future ability to pay legal financial obligations, including the
defendant' s financial resources and the likelihood that the defendant' s status will change: The court funds

that the defendant has the ability or likely future ability to pay the legal financial obligations imposed
herein RCW 9.94A.753. 

The following extraordinary circumstances exist that make restitution inappropriate (RCW 9.94A753): 

The following extraordinary ciranrnstancea exit that make payment of nonmandatory legal financial
obligations inappropriate: 

JUDGMENT AND SENTENCE (JS) 

Felony) (7/ 2007) Page of
Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma. Washington 98402. 2171
7ti•!ti ephone:( 253) 198.7400
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2.6 Far violent offenses, most serious offenses, a armed offenders recommended sentencing agreements a
plea agreements are( ] attached [ ] as follows: 

III. JUDGMENT

3. 1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2. 1. 

3.Z j ] The court DISMISSES Counts j ] The defendant is found NOT GUILTY of Counts

IV. SENTENCE AND ORDER

IT I9 ORDERED; 

4. 1 Defendant shall pay to the Clerk of this Court: (Pierce CoumtyCletk 930 Tacoma Ave #110, Tacoma WA 98402) 

CODE

R7N/RIN $ , Restitutice to: 

Reatitutian to: 

Name and Address --address may be withheld and provided confidentially to Clerk's Office). 
PCV $ 500.00 Crime Victim essesmnelt

DNA $ 100.00 DNA DatabaseFee

PUB $ ' ( Court -Appointed Attorney Fees and Defense Costs

FRC $ 200.00 Criminal Filing Fee

FCM $ Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below) 

Other Costa for: 

Other Costs for: 

2""'" TOTAL

The above total does not include all restitution which maybe set by later c der of the court An agreed
restitution order may be entered. RCW 9.94A.753. A restitution hearing: 

ia11 be set by the prosecutor. 

is scheduled far

j 1 RESTITUTION. Order Attached

The Department of Corrections (DOC) a cleric of the court shall immediately issue a Notice ofPayroll
Deduction. RCW 9.94A7602~ RCW 9.94A.760(8). 

X] All payments shall be made in accordance with the policies of the cleric, commencing immediately, 
unless the court eciftc lly sets forth the rate herein: Not less than $ fl?.."- (6C.) per month

commencing . G L00 . RCW 9.94.760. If the court does not set the rate herein, the
defendant shall ort to the Jerk' s office within 24 hours of the entry of the judgment and sentence to
setup a payment plan

JUDGMENT AND SENTENCE (JS) 

Felony) ( 7/ 2007) Page of
Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone; ( 253) 798.7400
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The defendant ahall repent to the Berk of the court or as directed by the deck of the court topros ide
financial end other information as requested RCW 9.94A760(7)( b) 

COSTS OT' INCARCERATION. In addition to outer costs imposed herein, the court finds that the

defendant has or is likely to have the means to pay the costs of incarceration, and the defendant is
ordered to pay such costs tri the stat itc y rate RCW 10.01. 160. 

COLLECTION COSTS The defendant shall pay the costa of services to coiled unpaid legal financial
obligations per contract a statute RCW 36. 18. 190, 9.94.k780 and 19.16.500. 

INTEREST The financial obligations imposed in this judgment mall beer interest fran the date of the
judgment until payment in full, at the rate applicable to civil judgments RCW 10.82.090

COSTS ON APPEAL An award of costs an appeal against the defendant may be added to the total legal
financial obligations. RCW. 10.73. 160. 

4. 1b ELECTRONIC MONITORING REIMBURSEMENT. The defendant is ordered to reimburse

name of electronic monitoring agency) at

fcr the cost ofpretrial electronic monitoring in the amount of $ 

4.2 [ X] DNA TESTING The defendant shall have a blcAl& al le drawn for purposes of DNA

identification analysis and the defendant shall fully cooperate in the tenting. The appropriate agency, the
county a DOC, shall be responsible for obtaining the sample prior to the defendant' s release frau
confinement. RCW 43.43. 754. 

HN TESTING. The Health Department or designee Mall test and counsel the defendant for HN as

soar so possible and the defendant shall fully cooperate in the testing. RCW 70.24.340. 
4.3 NO CONTACT

The defendant shall not have contact with ( name, DOB) including, but not
Hinted to, personal, verbal, telephonic, written a contact through a third party fcr years (not to

exceed the maximum statutory sentence). 

Domestic Violence No -Contact Order, Antiharasnent No -Contact Order, a 3e ual Assault Protection

7t- is filed with this Judgment and Sentence. 

4.4 OTHER: 

4.4a BOND LS HEREBY EXONERATED

JUDGMENT AND SENTENCE (JS) 
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4.5 SPECIAL SEX OFFENDER SEN ENCINGALTERNATIVE. RCW 9.94A. 670. The court finds that
the defendant is a on offender who is eligible far the special sentencing alternative and the court has
determined that the special sex offender sentencing alternative is appropriate. The defendant is sentenced
to a term of confinement as follows: 

a) CONFINEMENT. RCW 9.94A40Q Defendant is sentenced to the following term of tctal
confinement in the custody of the county jail a Department of Corrections (DOC); 

131. 1 months on Covent

ci months on Count

Actual number ofmaths of • : confinement ordered is: 

menthe on Count

months on Count

j rte(. q

31leV4viiivaw Sine
CONSE s ONCURRF.NT yx CES. RCW 9.94A 589. All counts shall be saved

concurrently, except or e o owing which shall be served consecutively: 

The sentence herein shall run consecutively to all felony sentences in other cause numbers that w ere
imposed prier to the commission of the crime(s) being sentenced. 

The sentence herein shall run concurrently to all felony sentences in other cause numbers that were
imposed subsequent to the ccrnrnissien of the crime(s) being sentenced unless otherwise set forth here. 

The sentence herein shall nun consecutively to the felony sentence in causenumber( s) 

Confinement stall commence immediately unless otherwise sot forth here: 

c) The defendant shall receive credit far time served prier to sentencing if that confinement was solely
under this cause number. RCW 9. 94A. 120. The time served shall be computed by the jail unless the
credit far time served prior to sentencing is specifically set forth by the court: 

d) SUSPENSION OF SENTENCE. The execution of this sentence is suspended; and the defendant is
placed on community custody under the charge of DOC for the length of the suspended sentence or

three years, whichever is greater, and shall comply with all rules, regulations and requirements of DOC
and shall perform affirmative acts necessary to monitor compliance with the orders of the court as
required by DOC. Community custody for offenses not sentenced under RCW 9.94A.712 may be
extended for up to the statutory maximum term of the sentence Violation of community custody may
result in additional confinement The defendant shall report as directed to a cornrmnity colredicns

officer, pay all legal financial obligations, pertain any calut ordered community restitution (service) 
work, submit to electronic monitoring if imposed by DOC, and be subject to the following terms and
conditions or other conditions that may be innp osed by the court or DOC during comm.. pity custody: 

Undergo and successfully complete an Joutp anent [ ] inpatient sex offender treatment program with

fora period of ` Os

Defendant shall not change sex offender treatment providers or treatment conditions without first notifying
the prosecutor, curun unity corrections officer and the court and shall not change pray iders without court
approv al after a hearing if the proseautcr or community earedionn: officer object to the change. 

D4 Serve ( ir . c:; t of total confinement. Werk Crew and

Electronic Herne Detention are not authaized. RCW 9. • -A.725,.734. 

1AObtain end maintain employment: pei. C(°_ 0

Work release is authorized, if eligible and approved. RCW 9.94A.731. 

JUDGMENT AND SENTENCE (JS) 
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Defendant shall perform hours of community restitution (service) as approved by
defendant's community corrections officer to be completed: 

as follows: 

crl a schedule established by the defendant's community corrections officer. RCW 9.94A

Defendanat shall not reside in a comr mity protection zone (within 880 feet of the facilities and grounds
of a ublic or private school). ( RCW 9.94A. 030( 8)). 

Other conditions. 

The conditions of eta a unity custody shall begin immediately unless otherwise set forth
here: 

4.6 REVOCATION OF SUSPENDED SENTENCE. The court may revoke the suspended sentence at any
time during the period of community custody and oda a cecution of the sentence, with credit fcc any
confinement served during the period of community custody, if the defendant violates the conditions of the
suspended sentence or the court finds that the defendant is failing to make satisfactory progress in
treatment. RCW 9.94A670. 

4.7 TERMINATION HTsARING A treatment termination hearing is scheduled for 5') l7l2o
otis A.::70914- 1

three months prior to anticipated date for completion of treatment) RCW 9. 94A.670. 
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4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows: 

a) CONIINEM NT. RCW 9.94A589. Defendant is sentenced to the following term of total
canfinenent in the custody of the Department of Corrections (DOC): 

months on Count mmths on Count

months on Count months on Count

months on Count months cn Count

Actual number of months of total oonfunemelt ordered

Add mandatory fireern, deadly weapons, and sexual motivation enhancement time to run consecutively to
ether counts, see Section 2. 3, Sentencing Data, above). 

j The confinement time on Count( s) contains) a mandatory minimum tam of

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A. 589. All ccunts shall be served

concurrently, except for the portion of those counts for which there is a special finding of a firearm, other
deadly weapon, saws! motivation, VUC3A in a protected zone, or manufacture of methamphetamine with
juvenile preser t as set forth above at Section 2.3, and except for the following counts which shall be served
consecutively: 

The sentence herein shall run consecutively to all felony sentences in other cause numbers imposed prior to
the canrnission of the crime(s) being sentenced The sentence herein shall run concurrently with felony
sentences in other cause numbers imposed after the cornmission of the crime(s) being sentenced except for
the following cause numbers RCW 9.94A589. 

Confinement shall eminence immediately unless otherwise set forth here: 

c) The defendant shall receive credit for time served pricy to sentencing if that confinement was solely
under this cause number. RCW 9.94A 505. The time saved shall be computed by thejail unless the
credit fee time served pricy to sentencing is specifically set forth by the court: 

4.6 [ j COMMUNITY PLACEMENT (pre 7/ 1/ 00 offenses) is ordered as follows: 

Count for malthg

Count for months; 

Count for months

fir.L.FOl,/IIVIUN TY CUSTODY is ordered as follows: 

Cast

Count

Count

for a range from: 

for a range from: 

far a range from: 

to Martha

to C.fS Montha

to Months

JUDGMENT AND SENTENCE (JS) 
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or for the period of earned release awarded pursuant to RCW 9.94A.728( 1) and ( 2), whichever is longer, 
and standard mandatary conditions are ordered. [ See RCW 9.94A700 and .705 for community placement
offenseswhich include serious violent offenses, second degree assault, any crime against a person with a
deadly weapm finding and chapter 69.50 a- 69.52 RCW offense not sentenced under RCW 9.94A660
canmitted before July 1, 2000. See RCW 9.94A715 for community custody range offenses, which
include sex offenses not sentenced under RCW 9.94A712 and violent offenses ccmmited mor after July
1, 2000. Canrrnmity custody follows a tem for a sex offense -- RCW 9.94A Use paragraph 4.7 to impose

cannnamity custody following wait ethic camp.] 

On or after July 1, 2003, DOC shall supervise the defendant ifDOC classifies the defendant in the A or B
risk categories; or, DOC classifies the defendant in the C or D risk categories and at least one of the
following SDDIy: 

a) the defendant corrmrited a current crprier: 

i) Sex offense ii) Violent offense iij Crime against alerson (RCW 9.94k411) 

iv) Domestic violence offense (RCW 10.99.020) v) Residential burglary offense

vi) Offense for manufacture, delivery a possession with intent to deliver methamphetamine including its
salts, isomers, and salts of isomers, 

vii) Offense for delivery of a controlled substance to a miner, or attempt, solicitation or conspiracy (vi, vii) 

b) the conditions of carnnunity_placement a corrarsmity custody include chemical dTendenc ' treatment. 
c) the defendant is subject to supervision under the intestate compact agreanent, RCW 9. 94A745. 

While on community placement or community custody, the defendant shall: ( 1) repeat to and be available

for contact with the assigned community corrections officer as directed; ( 2) wale at DOC -approved
education, employment and/ or community restitution (service); ( 3) notify DOC of any change in
defendant' s address or employment; ( 4) not consume controlled substances except pursuant to lawfully
issued prescription; ( 5) not unlawfully possess controlled substances while in community custody- (6) pay
supervision fees as determined by DOC; ( 7) perform affirmative ads necessary to monitor compliance with
the orders of the court as required by DOC, and ( 8) for sex offenses, submit to electronic monitoring if
imposed by DOC. The residence location and Living arrangements are subject to the pricr approval ofDOC
while in community placement or community custody. Community custody for sex offenders not
sentenced under RCW 9.94A712 may be extended for up to the statutory maximum term of the sentence. 
Viol on of community custody imposed far a an offense may result in additional confinement

The defendant shall not coniine any al ol. 

efezdant shall have no contact with: 

4rfr'rDefendant shall remain [ ] within [ ] outside of a specified geographical boundary, to wit: 

Defendant shall not reside in a community protection zone (within 880 feet of the facilities or grounds
of a public or private school). ( RCW 9.94A. 030( 8)) 

The defendant shall participate in the following crime -related treatment or counseling services: 

The defendant shall undergo an evaluation for treatment for [ ] domestic violence [ ] substance abuse

J mental health [ 1 anger management and fully comply with all reoannmended treatment. 

The defendant mall comply with the following mime -related prohibitions: 

Other conditions may be imposed by the court a DOC during community custody, or are set forth here: 

JUDGMENT AND SENTENCE (JS) 
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For sentences imposed under RCW 9.94A.712, othu- ca ditians, including electronic manitacing, may
be unposed during community cusbody by the Indeterminate Sentence Review Board, or in an
emergency by DOC. Emergency conditions imposed by DOC mall not ranain in effect larger than
seven working days. 

PROVIDED; That tender no circumstances shall the total tam of confinement plus the tam of canmunity
custody actually served exceed the statutory maximum for each offense

4.7 [ ] WORK ETHIC CAMP. RCW 9. 94A.690, RCW 72.09 410. The court finds that the defendant is

eligible and is likely to qualify fa- work ethic camp and the count recommends that the defendant save the
sentence ata work ethic camp. Upon completion of work ethic camp, the defendant shall be released on
community custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of community custody may result in a return to total canfinernett for the balance of the
defendant' s remaining time of total confinement The conditions of community custody are stated above in
Section 4.6. 

4.8 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the
defendant while under the supervision of the County Jail or Department of Correct; cos: 

JUDGME1T AND SENTENCE (JS) 
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school in this state or becoming employed or carrying out. a vocation in this state, cr within 24 hours after
doing so if you are under the jurisdiction of this state' s Department of Carediona

3. Change of Residence Within State and Leaving the State: If you change your residence within a
county, ty, you must send written notice ofyour change of residence to the sheriff within 72 hours of moving. 
If you change your residence to a new county within this state, you must send signed written notice of your
change of residence to the sheriff of your new county of residence at least 14 days before moving and
register with that sheriff within 24 hours of moving. You must also give signed written notice of your
change of address to the sheriff of the county where last registered within 10 days of moving If you move
out ofWashington State, you must send written notice within 10 days of moving to the county sheriff with
when you last registered in Washington State

4, Additional Requirements Upon Moving to Another State If youmove to another state, or ifyes
work, carryon a vocatici , or attend school in another state you must register a new address, fingerprints, and

photograph with the new state within 10 days after establishing residence, or after beginning to work, carry
on a vocation, a- attend school in the new state. You must also send written notice within 10 days ofmoving
to the new state a- to a foreign country to the county sheriff with whom you last registered in Washington
State. 

5. Notification Requirement When Enrolling in or Employed by a Public orPrivate Institution d
Higher Education or Caanmon School (K-12): If yc u are a resided ofWashington and you are admitted to

a public or private institution of higher education, you we required to nctify the sheriff of the county of your
residence of your intent to attend the institution within 10 days of enrolling or by the first business day after
arriving at the instit iticn, whichever is earlier. If you become employed at a public or private institution of
higher education, you are required to notify the sheriff for the county of your residence of your employment
by the institution within 10 days of accepting employment or by the fast business day after beginning to wart
at the institution, whichever is earlier. If your enroilm eat or enployment at a public or private instituutian of

higher education is terminated, you are required to notify the sheriff far the panty of your residence ofyour
termination of enrollment or employment within 10 days of such termination. If you attend, err plan to attend, 

a public a- private school regulated under Title 28A RCW cr chapter 72.40 RCW, you are required to notify
the sheriff of the county of your residence of your intent to attend the school. You must notify the sheriff
within 10 days of enrolling cr 10 days prier- to arriving at the school to attend lasses, whichever is earlier. 
The thei ff shall pracnptly notify the principal of the school. 

6. Registration by a Person Wbo Doss Not Have a Fixed Residence Even ifyou do not have a fixed
residence, you are required to register. Registration must occur within 24 hags of release in the minty
where you are being supervised if you do net have a residence at the time ofyour release from autody. 
Within 48 haus excluding weekends and holidays atter

losing your fixed residence, you must send signed
written notice to the sheriff of the county where you last registered. Ifyou atter a differed county and
stay there for ma -e than 24 hours, you will be required to register in the new county. You must also repot
weekly in person to the sheriff of the county where you are registered The weekly report shall be on a day
specified by the county sheriffs office, and shall occur during normal business haus You may be
required to provide a list the locations where you have stayed during the last seven days. The la& of a

fixed residence is a fader that may be considered in determining an offender' s rider level and shall make
the offender subject to disclosure of information to the public at large pursuant to RCW 4.24.550. 

7. Rep orting Requir+mnents for Persons Who Are Risk Level 11 or HE If you have a fixed residence
end you are designated as a risk level II or III, you must repot, in person, every 90 days to the sheriff of
the county where you are registered Reporting shall be on a day specified by the county sheriff' s office, 
and shall occur during normal business hours If you comply with the 90 -day reporting requirement with
no violations for et least. five years in the community, you may petition the superior court to be relieved of
the duty to repot every 90 days. 

8. Application for a Name Changer If you apply for a name change, you must submit a copy of the
application to the county sheriff of the county of your residence and to the state patrol neot fewer than five
days before the entry of an order granting the name change If you receive an order changing your name, 
you mud submit a copy of the order to the county sheriff of the county of your residence and to the state
patrol within five days of the entry of the a -der. RCW 9A.44.130(7). 

JUDGMENT AND SENTENCE (JS) 
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V. NOTICES AND SIGNATURES

5. 1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within one year of the final judgment in this matter, except as provided for in
RCW 10.73. 100. RCW 1 73.090. 

5. 2 LENGTH OF SUPERVISION. For en offense committed prior to July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supervision of the Department of Corrections far a period up to
10 years frau the date of sentence or release from confinement, whichever is longer, to assure payment of
all legal financial obligations unless the cast extends the criminal judgment an additional 10 years Fix an
offense conunitted on a after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender' s compliance with payment of the legal financial obligations, until the obligation is
completely satisfied, regardless of the statutory maximum for the crime RCW 9.94A.760 and RCW
9.94A 505. The clerk of the court is authorized to collect unpaid legal financial obligations at any time the
offender renins under the jurisdiction of the court for purposes of his or her legal financial obligations. 
RCW 9.94A.760(4) and RCW 9.94A.753(4). 

5. 3 NOTICE OF INCOME-WTTHHOLDINGACTION. If the court has not ordered an immediate notice
of payroll deduction in Section 4. 1, you are notified that the Departmet of Corredicns or the clerk of the

court may issue a notice of payroll dedudien without notice to you if you are more than 30 days pant due in
monthly payments in an amount equal to or greater than the amount payable for one month. RCW
9.940.7602 Other income -withholding action under RCW 9.94A may b e taken without further notice. 
RCW 9.940760 may be taken without further notice. RCW 9.9407606. 

5.4pcS11i u 1 ION HEARING / 

efendantwaives any right to be present et any restiti. tiara hearing ( sign initials): il -/ 

5. 5 CRIMINAL ENFORCEMENT AND CML COLLECTION. My violation of this Judgment and
Sentence is punishable by up to 60 days of aonfinanent per violation. Per section 2.5 of this document, 
legal financial obligations are collectible by civil means. RCW 9.94A. 634. 

5. 6 FIRF.ARMS. You must immediately surrender any concealed pistol dcense and you may not own, 
use or possess any firearm unless your right to do so is restored by a court of racord. ( The court clerk

shall forward a copy of the defendant' s drivers license, identicard, or comparable identification to the
Department of Licensing along with the date of conviction cr commitment) RCW 9.41. 040, 9.41. 047. 

5.7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01. 200. 

1. General Applicability and Requirements: Because this crime involves a sex offense or kidnapping
offense ( e. g., kidnapping in the first degree, kidnapping in the second degree, or unlawful imprisonment as
defined in chapter 9A.40 RCW) where the victim is a minor defined in RCW 9A.44. 130, you are required
to register with the sheriff of the county of the state ofWashington where you reside. Ifyou are not a

resident of Washington but you are a student in Washington or you are employed in Washington cr you carry
on a vocation in Washington, you must register with the sheriff of the county ofyour school, place of
employment, or vocation. You must register immediately upon being sentenced unless you are in custody, 
in which case you must register within 24 hours of your release. 

2. Offenders Who Leave the State and Return: If you leave the state following your sentencing or
release from custody but Later move back to Washington, you must register within three ( 3) business days
after moving to this state or within 24 hobs after doing so if you are under the jurisdiction of this state's
Department of Corrections If you leave this state following your sentencing orrelease from custody but
tate- while not a resident ofWashington you become employed in Washingtcn, carry out a vocation in
Washington, a attend school in Washington, you mint register within three ( 3) business days after starting

JUDGMENT AND SENTENCE (JS) 
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5.8 [ j .The court finds that Count is a felony in the commission of which a motor vehicle was used
The Berk of the cant is directed to immediately £award an Abstract of Cam Record to the Department of
Licensing, which mud revoke the defendant' a driver' s license. RCW 46.20.285. 

5.9 lithe defendant is or becomes subject to cant-crde-ed mortal health a chemical dependency treatment, 
the defendant must notify DOC and the defendant' s treatment information must be shared with DOC for
the duration of the defendant' s incarceration and supervision RCW 9.94k561

5. 10 OTHEa• f fn's
l

Ne-. ;) 49 poi fTe- h - :, 

40, 40 NI

DONE in Open Court and in the presence of the defendant this date: /// V *(
39

G

ttss

21, Lai," i i
SA WO• 

Deputy Prosecuting Aft ey

Print name: 

wsB # -303`),) 

Defendant' 

Print name: dc5t ?N vJ Cr LP

VOTING RIGHTS STATEMENT: RCW 10.64. 140. I acknowledge that my right to vote has been lot due to
felony convictiana If I am registered to vote, my v oter registration will be cancelled My right to vete may be
restored by: a) A certificate of discharge issued by the sentencing cart, RCW 9. 94A. 637; b) A cant order issued
by the sentencing court restoring the right, RCW 9.92.064 c) A final order of discharge i ssued by the indeterminate
sentence review board, RCW 9.96.050; or d) A certificate ofrestoration issued by the gov erne, RCW 9.96.020
Voting before the right is restored is a lass C felony, RCW 92A 84.660. 

Defendant' s signature: 

JUDGMENT AND SENTENCE ( 15) 

Felony) (712007) Page of
Office of Prosecuting Attorney
930 Thcoma Avenue S. Room 946

Thcoma, Washington 98402. 2171
Telephone: ( 2S3) 798-7400



2

3

4

5

1 t:
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

08- 1- 02972-9

CERTTh1CATT OF CLERK

CAUSE NUMBER of this case: 08-1- 02972-9

1, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and correct copy of the Judgment and
Sentence in the above -entitled action now on record in this office. 

WITNESS my hand and seal of the said Superior Court affixed this date: 

Clerk of said County end State, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

SUZANNE TRIMBLE
Count Reporter

imam -au AND SENTENCE (JS) 
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APPENDIX " G" - CONDITIONS FOR SSOSA SENTENCE

The defendant shall attend and complete sexual deviancy treatment with: 

i\ N."-J‘kka

1. The defendant shall follow all rules set. forth by the treatment provider, 
2. The defendant shall submit to quarterly polygraph examinations to monitor compliance with

treatment conditioni4

3. The defendant shall submit to periodic plethysmograph examinations; 

4. The defendant ahall nct pause pornography, which shall be defined by the treatment provider. 
5. 

II. The defendant shall not have any contact with the victim(s) or any minor child
without prior written authorization from the treatment provider and community corrections office'). The

defendant shall not frequent establishments where minor children are likely,° be preset such as school

playgrounds, pants, roller skating rinks, video arcades, S:. c x rd ! V l - Fl ice) S

III. The defendant's living atrangernenta shall be approved in advance by the community corrections office'. 

IV. The defendant shall work at Department of Corrections approved education ar employment

V. The defendant shall not conanine alcohoL

VI. The defendant shall not consume controlled substances except pursuant to lawfully issued prescriptions. 

VII. The defender shall remain within geographical boundaries prescribed by the community corrections
officer. 

VIII. App ! ! Jp

APPENDIX 0
Office of Prosecuting Attorney
930 7hcoma Avenue S. Room 946

Tacoma, Washington 98402- 2171

Tekphone: (253) 798-7400
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IDENTIFICATION OF DEFENDANT

SID Na WA24583921

Gino SID take fingerprint card for State Patrol) 

s . 4vus .... z_. 

08- I- 0297 2-9

Date of Birth 1 1/ 1 6} 661. f 9 c. 

FBI Na 996452WC1 Local ID Na PC30302897

PCN Na 539490893 Other

Alias name, 83N, DOB; 

Race: Ethnicity: Sex: 

1 Aaian/Pacific [ ] Black/African- [ X] Caucasian [ ] Hispanic ( X] Male

Islander American

1 Native American [ ] Other: : 

FINGERPRINTS

X] Non- [ 1 Female

Hispanic

Left four fingers taken s nLnitisiiecusly Left Thumb

u 
Right Thumb Right four fingers taken simultaneously

I attest that I saw the same defendant who appeared in court on this document affix his or her fingerprints and

signature thereto Clerk of the Cart, D uty Clerk, • Dated: lickkg

DEFENDANT'S SIGNATURE: v;, 

DEFENDANT' 3 ADDRESS: 

JUDGMENT AND SENTENCE (J3) 
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ORRSS 02. 27- 12

SUPERIOR COURT OF WASBNG{TON FOR PIERCE

STATE OF WASHINGTON, 

vs. 

JOSEPH LEIF WOLF, 

Plaintiff, 

Dofendimt. 

ORDER REVOKING sEvCFPEB 2 7 2012

IBIS MATTER cow on regularly fbr hearing before the above entided court on the pmt of

GRANT E BLINN, Deputy Prosecuting Attorney for Piece County, Washington, fbr an order revolting
sentence heretofbe granted the above named defendant on Jn)y 24, 2009, purnumt to defended's plea of

guilty to/trial conviction for the charge(a) ofRAPE OF A CIDLD IN THE FIRST DEGREE; RAPE OF A

CI DIN THE FIST DEGREE, the defendant appcarn% in person and being represented by
IB unit- 

5 £ , def edant's attorney, and the State of Washington being represented by
1(6,1,7. a4t444 14 , Deputy Prosecuting Attorney fbr Pierce County, Washington, the court

having erandned the files and records herein, having read said petilon, and hearing testimony in support
ther+eoffdefendant having 1lprdated to the violation(s), and it appeedng therefrom that the defendant has, 

by velars acts and deeds, violated the terms and cabana of said sentence and the court beim in all
things duly advised, Now, Therefore, 

IT IS HEREBY ORDERED, ADJUDGED and DECREED that the suspended standard range

smtenwa be revoked pursuant to BCW 9.94A.670 and 9.94A.505, and the defendant committed to the
Department ofCorrect ions fbr a period of / / . ? months. mi.- Ceivvrs

pid...Thc Defendant is additionally sentenced to a term ora#3 year(s) com romity 
see Appendix F attached halite and incorporated by reference. Cr „ 944- - t'i N1 k

v5a.. Q s9

IT IS FURTHER ORDERED: 

24"-~ A4,-, 4 ee.,;( 4; 447, Si

OYI

rL-rY4`5  , t g : CV $f 1, n.4> C
oy"""", -- 2.1q//f-L - 3ybArtar

roc „ G- " 2 -- 

ORDER Rai OK NO SENt1MCE 4
Ord dtavooldrg3otadot

fi

1

Office of Prosecuting Attorney
9110 Tacoasa Avenue 8. Room 946
Tacoma, Was higton 98402-2171
Tblephent ( 253) 7984400
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DOC 16373839 08- 1 429724

DONE IN OPEN COURT this day af6 t. - 70

WINEDWINED IN THE PRESENCE OF THE DEFEND

Presented by: 

E. Bi NN ` 47
Deputy Prosecuting .A , , ., ey
WEB #255-79  

L11

ti PRk

ORDER REVOKING SENTENCE 2 • 
Ordtt Revoldnggo3tdot

OIHce of Prosecuting Attorney
930 Mumma Ammo S. Room 946
Tacoma, Washington 984023171
Thlophonos (253) 798-7400
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APPENDIX " F" 

The def actthaving beat cedtothe Department of Corrections fora: 
sex offense

sedan violent offense

assault in the second degree

any crime where dia dehada g or an accomplice wag earned with a deadlywed
any felony under 69.50 and 69.52 committed after Zu1y 1, 1988 is also sentenced to one (1) year
tam ofcommunity placement on there conditions: 

The offender shall resat to anal be available for contact with the assigned community corrections officer as directed: 

The offender shall work at Deptatment of Correction' approved education, employment, and/or carranundly ' mica

The offender shell not conswne controlled substances except pursuant to lawfully issued prescriptions: 

An offender in carnrrurnity oustady shall not unlawfully possess conzroile d nebatancesl

The offender shall pay canmramity please rt fees as determined by DOC: 

The residence location end living arrangements are subject to the prior approval of the department ofcorrections
during the period of community placement. 

The offender shall a(lbrnit to affirmative ads necessary to monitor compliance with court orders as required by
DOC. 

The Coat may also order any of the following apedal conditions: 

1° ir} 

PPI DIX
appendidt

The offender shall remain wither or outside of; a specified geographical boundary: 
to- GC° 

The offender shall not have direct ear indirect with the victim Vhe crime or a apecified
class of

individuals: . 61-4 Li/, 4 j' 7, 76 -.44f10/60; 

The offender shall participate in crime-r+elsted treat mt or counseling sevicei

The offender abaft not consume alcohol - 

The residence location and living dentsof a sex offender shall be subject to the prior
approval of the department of coir bong or

The offender shall comply with any crhz related prohibitions

TAYc dam/ 

d Cd ikr/ 

Office orProsecuting Attorney
930 Tacoma Avenue 8. Roam 946
Iheoma, Weehtngtan 98402. 2171
114epbone:( 233) 798-7400
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E -FILED

IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

May 23 2014 11: 55 AM

KEVIN STOCK

COUNTY CLERK

NO: 08- 1- 02972-9

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

No. 43448 -2 -IISTATE OF WASHINGTON, 

Respondent, 

v. 

JOSEPH WOLF, 

MANDATE

Pierce County Cause No. 
08- 1- 02972- 9

The State of Washington to: The Superior Court of the State of Washington

in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington, 
Division I1, filed on December 31, 2013 became the decision terminating review of this court of
the above entitled case on April 2, 2014. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion. Costs have been awarded in the following amount: 

Judgment Creditor: State of Washington - $6. 43

Judgment Creditor: A.I.D.F. - $ 3, 57321

Judgment Debtor: Joseph Wolf - $3, 579.64

IN TESTIMONY WHEREOF, I have hereunto set
my hand and f x d the seal of said Court at
Tacoma, this day of April, 2014. 

Cler of the Courtof . peals, 

State of Washington, ) iv. II
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State of Washington, Respondent v. Joseph Wolf, Appellant
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Hon. Elizabeth Martin

Maureen Marie Cyr

Washington Appellate Project
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Seattle, WA, 98101- 3635

maureen@washapp.org

Melody M Crick
Pierce County Prosecuting Attorney
930 Tacoma Ave S Rm 946
Tacoma, WA, 98402- 217I
mcrick@co.pierce.wa.us
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR PIERCE COUNTY

STATE OF WASHINGTON, 

Plaintif7', 

v. 

JOSEPH WOLF, 

Defendant. 

Superior Court No. 08- 1- 02972-9

MOTION AND DECLARATION

FOR ORDER AUTHORIZING THE

DEFENDANT TO SEEK REVIEW

AT PUBLIC EXPENSE AND

PROVIDING FOR APPOINTMENT

OF ATTORNEY ON APPEAL

A, MOTION

COMES NOW the defendant and moves the Court for an order allowing the

defendant to seek review at public expense and providing far appointment ofattorney

on appeal. This motion is based on RAP 2, 2( a)( 1) and is supported by the following

declaration. 

DATED this 7 day of FEBRUARY, 2012, 

M K QU EY, WSB 14496

orney for Defendant

MOTION AND DECLARATION FOR

ORDER AUTHORIZING THE DEFENDANT TO
SEEK REVIEW AT PUBUC EXPENSE AND
PROVIDING FOR APPOINTMENT
OF ATTORNEY ON APPEAL

Department of Assigned Counsel

949 Mnrkot Stroet, Suite 334

Tacoma, Washington 98402- 3696

Telephone: ( 253) 798- 6062



7.) That I have approximately $ -' t in checking account( s), 

rin savings account(s), and $ 0 in cash.); 

8.) Thal I 411211, arried ( if so, my spouse's name and address is: 

9.) That the following persons are dependent on me for their support: 

NAME RELATIONSHIP AGE

t., QtiC

10.) That I have the following substantial debts or expenses: 

NAME

1' 04' 6

AMOUNT OWED MONTHLY PAYMENT

11.) That I am personally receiving public assistance from the following

sources ( or was until 1 was incarcerated): 

AGENCY OR PROGRAM AMOUNT OF ASSISTANCE

MOTION AND DECLARATION FOR
ORDER AUTHORIZING THE DEFENDANT TO
SEEK REVIEW AT.PUBLIO EXPENSE AND
PROVIDING FOR APPOINTMENT

OF ATTORNEY ON APPEAL

Depnrhuent of Assigned Comsat

949 Market Street, Suite 334

Tacoma, Washington 98402-3696

Talephone: ( 253) 798- 6062



18.) That the foregoing is a true and correct statement of my financial

position to the best of my knowledge and belief. 

For the foregoing reasons, I request the Court to authorize me to seek review

at public expense, including, but not limited to, all filing fees, attorney's fees, 

preparation ofbriefs, and preparation ofverbatim report ofproceedings as set forth in

the accompanying order of indigency, and.the preparation ofnecessary clerk's papers. 

I declare under penalty of perjury under the laws of the State of Washington

that the foregoing is true and correct. 

2012

SIGNED in P C , Washington this 2-7 day of FEBRUARY, 

Signature

J c.A)&l/ 
Printed lame

MOTION AND DECLARATION FOR
ORDER AUTHORIZING THE DEFENDANT TO
SEEK REVIEW AT PUBLIC EXPENSE AND
PROVIDING FOR APPOINTMENT
OF ATTORNEY ON APPEAL

Departm nt of A signed Counsel
949 Market Street, Suite 334

Tacoma, Washington 98402-3696
Telephone: ( 253) 798- 6062
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i' IERCtE CO '' EY, clerk

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, 

Plaintiff, 

v. 

JOSEPH WOLF, 

Defendant. 

NO. 08- 1- 02972- 9

ORDER AUTHORIZING APPEAL IN
FORMA PAUPERIS AND
APPOINTMENT OF COUNSEL

THIS MATTER having come before the undersigned Judge of the above -entitled

Court. Upon motion of the defendant and the Court having considered the declaration in

support of the motion, and being fully advised, now, therefore. 

IT IS ORDERED

1. That the defendant is unable by reason of poverty to pay for any of the

expenses of appellate review. 

2. That the defendant cannot contribute anything toward the costs of
Room 94

appellate review. COPY RECEI
1. `,' 33

3. That the filing fee is waived. 

PIERCE COUN
PROSECUTING4. That the statement of the facts shall be prepared at public expense and ATI

ORDER AUTHORIZING APPEAL - 1
Gordon & Saunders

1111 Third Avenue, Suite 2220
Seattle, Washington 98101

Tel. 206.340.6034/ Fax. 206. 682. 3746

IED

IY

ORNEY



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

shall contain a verbatim report of the following proceedings, all of which

are necessary for review of assignments of error. 

x) Pre- trial Hearing
Date( s)/ Court Reporter(s): 

10/ 09/2008; Plea Date

Judge: Lisa Worswick

Trial

Date( s)/ Court Reporter(s): 
N/A

x) Sentencing Hearings
Date( s)/ Court Reporter(s): 

11/ 14/ 2008; Sentencing w/PSI
Judge: Lisa Worswick

x) Hearing on Probation Revocations Motions
Date( s)/ Court Reporter(s): 

7- 24-2009;: Preliminary HearingSOSSA..Review, 1, 141-2009 SOS'SA.Review

2- 12- 2010;..'SOSSA Review, 2- 24 2010. Prelim Llrg; '342;201 O. :Review
2010'; SOSSA Review; 9/ 10/ 2010, Prelim Hrg, 3- 1. 1- 201.1,. SOSSA Review I3r=g
4- 28- 2011., Prelirninary-:Hearing. 7/ 20/ 20.1. 1 SOSSA Review, 10-28 201.;1. SOSSA
Review:Hg;.l 27- 2012,':SSOSA Review;_2- 8' 2012; Mtir H g : 2/ 9/ 201:2, Bench
Warrant issued; 2/24/ 2012, SOSSA Hrg. 

x) Other

Date( s)/ Court Reporter(s): 

4-27-2012, Motion to Reconsider

Judge: Elizabeth Martin

5. That the copy of the above record shall be provided to the defendant' s

counsel and the prosecuting attorney for their joint use. 

6. That the preparation of the Clerk' s papers shall be at public expense. 

7. That the costs of reproduction of appellant' s briefs shall be at public

expense. 

8. That Kimberly N. Gordon is allowed to withdraw as counsel effective

ORDER AUTHORIZING APPEAL - 2
Gordon & Saunders
1111 Third Avenue, Suite 2220

Seattle, Washington 98101

Tel. 206. 340.6034/ Fax. 206.682.3746
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18

19

20

21

22

23

24

25

26

upon the appointment of new counsel by the clerk of the Division II Court

of Appeals.' Payment for expenses of this appointment and assignment

procedures are authorized under contract with the office of the

Administrator for the Courts. 

9. Co -Defendants, if any, are listed below by case name and superior court

cause number. 

10. That counsel on appeal, or his representative is authorized ta "love the, 

clerk' s file from the Clerk' s office for one day for the purpose of

reproducing clerk' s papers and designation the record on appeal. 

DATED this day of May 2012. 

ented b

ELIZABETH MARTIN

County Superior Court

IMBE . GORDON, WSBA #25401

GORDON & SAUNDERS, PLLC
1111

3rd

Ave Ste 2220
Seattle, WA 98101
206) 340- 6034

Fax: (206) 682- 3746

i Mark Quigley signed NOA and previously withdrew on February 27, 2012
Gordon & Saunders

1111 Third Avenue, Suite 2220

Seattle, Washington 98101

Tel. 206.340.6034/ Fax. 206.682. 3746

ORDER AUTHORIZING APPEAL - 3
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2013 DEC 31 Ali 9: 16

STATE OF WASH11HG T ON

13Y

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, 

v. 

JOSEPH LIEF WOLF, 

DIVISION II

Respondent, 

Appellant. 

No. 43448-2-11

UNPUBLISHED OPINION

MAxA, J. — Joseph Wolf appeals an order revoking his special sex offender sentencing

alternative ( SSOSA), claiming that he was denied due process, his counsel was ineffective, and

the trial court abused its discretion in ordering revocation. We affirm because Wolf requested

the procedure he now challenges and he did receive due process, his counsel' s request for an

immediate hearing represented a legitimate strategy decision and therefore was not ineffective, 

and the trial court had a reasonable basis for its revocation order. 

FACTS

On October 9, 2008, Wolf pleaded guilty to two counts of first degree child rape. 

Following the terms of the plea agreement, the sentencing court imposed 131. 9 months of
confinement with 119. 9 months suspended on the primary condition that Wolf successfully

complete a three-year outpatient sex offender treatment program.' 

1 RCW 9.94A.670, the SSOSA statute, authorizes the trial court to suspend a first time offender' s
sentence if he is amenable to treatment. . 



No. 43448- 2- 11

Wolf violated his SSOSA conditions several times. On July 24, 2009, the trial court

found a violation for having contact with minors. On November 13, 2009, the trial court found a

violation for leaving Pierce County. On March 12, 2010, the trial court found a violation for

viewing pornography. On July 20, 2011, the trial court found seven violations: being terminated

from treatment, having an unauthorized romantic relationship, having unauthorized use of the

Internet, consuming the synthetic marijuana drug Spice, consuming marijuana, being untruthful

to his treatment provider and community corrections officer (CCO), and failing to make

satisfactory progress in treatment. At the July 20 hearing the trial court indicated that it was

giving Wolf one last chance. 

On February 9, 2012, the Washington State Department of Corrections (DOC) filed a

notice of another infraction with the superior court. Wolf appeared for hearing on February 24. 

At the time of the hearing, the State had not filed a petition for revocation. There was some

initial confusion as to whether the matter was scheduled for a review hearing or a revocation

hearing. However, Wolf was aware of the violations and stipulated that he had consumed
methamphetamine and Spice. He also stipulated to the fact pattern supporting the third alleged

violation that he was dishonest with his treatment provider. Wolf knew that the State was

seeking revocation. 

Despite the absence of a written revocation petition, Wolf' s counsel wanted to hold the

revocation hearing immediately. In his initial remarks to the court, defense counsel noted, " I

would normally require that we have a petition filed before we proceed Time is of the

essence, from my perspective and I think Mr. Wolf' s perspective, if the Court were to follow the
recommendations that we' re going to propose. I don' t want to delay this matter." Report of

Proceedings (RP) ( Feb. 24, 2012) at 5. When the trial court asked defense counsel again to

2
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explain why he was willing to proceed without the State having first filed a petition, defense

counsel stated: 

He' s stipulating to all three violations, in essence. [ The prosecutor] is going to

file a petition that alleges what she just told the Court. The third violation is that
he was dishonest with his treatment provider, He' s stipulated to facts that I think
are sufficient for you to make whatever finding you want. 

State' s going to recommend revocation, prison ten years. [ Wolfs CCO], I

believe, is going to recommend 30 days as a sanction. With all due respect, Pm
going to ask you give him 18 days. The reason I picked that figure is he will be
out on Sunday night and able to get back into schooling. I' ve submitted
documents. I know [ his CCO] has submitted documents to the Court. So I' m
prepared to proceed. I know that you were, perhaps, caught off guard this was
going to go forward as a revocation hearing. 

I can tell you from my perspective, again, time is of the essence. If we were to set
this over even a week, which normally would be my preference and I would give
the prosecutor a chance to file the petition, but I already know what the
allegations are or are going to be. He' s going to lose schooling, if we set this over
even one week. He'll still maintain his housing and treatment, but he' s going to
get removed from school. [ The attorney for TeamChild] can speak to that in more
detail than I can, but that' s why I would like to proceed today. I think all of the
information that I can possibly get I have gotten and given to the Court. 

RP ( Feb. 24, 2012) at 11- 12. 

The trial court decided to proceed with the revocation hearing and then heard argument

from the prosecutor, defense counsel, the community corrections officer, and the attorney

representing TeamChild. The trial court then found the three alleged violations and revoked

Wolfs SSOSA. 

The State filed a revocation petition three days later on February 27. The petition

contained the same information that had been presented at the hearing. Through new counsel, 

Wolf filed a motion for reconsideration. The trial court conducted a full hearing on Wolf' s

motion. After the hearing, the trial court denied the motion. Wolf appeals. 

3



No. 43448- 2-1I

ANALYSIS

A. DUE PROCESS

Because the revocation of a suspended sentence is not a criminal proceeding, a defendant

is entitled only to minimal due process rights in a revocation proceeding. State v. Dahl, 139
Wn.2d 678, 683,- 990 P.2d 396 ( 1999). This minimal due process for an offender facing

revocation of a SSOSA requires ( 1) written notice of the claimed violations, (2) disclosure of the

evidence against the offender, (3) an opportunity to be heard, (4) the right to confront and cross- 

examine witnesses, ( 5) a neutral and detached hearing body, and (6) a statement by the court of

the evidence relied on and the reasons for the revocation. Dahl, 139 Wn.2d at 683 (citing

Morrissey v. Brewer, 408 U.S. 471, 92 S. Ct. 2593, 33 L. Ed. 2d 484 ( 1972)). 

Wolf argues that he was denied even minimal due process at his revocation hearing

because ( 1) he did not get written notification of theclaimed violations, (2) the trial court based

its revocation decision on hearsay evidence, ( 3) the trial court found the violations based on

defense counsel' s stipulation to unverified facts and on a improper legal conclusion, (4) de novo

review of the record shows the denial of minimal due process, and ( 5) the order reflects the lack

of due process. However, Wolf waived his first four arguments. The record reflects that Wolf

requested the trial court' s procedure. Wolf urged the court to proceed without a written . 

revocation petition. He did not object to the presentation of hearsay evidence. He stipulated to

the alleged violations. 

In State v. Robinson, 120 Wn. App. 294, 299-300, 85 P. 3d 376 (2004), the defendant

claimed due process violations because of lack of notice, the State' s use of hearsay, and the trial

court' s failure to make a written statement of the evidence it relied on. Division One of this

court refused to consider the notice and hearsay claims because Robinson did not object at the

4
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trial court. Robinson, 120 Wn. App. at 299- 300. And it found that the trial court' s failure to

state the evidence it relied on was not fatal because the record was sufficient to determine the

trial court' s reasons. Robinson, 120 Wn. App. at 300- 01. Robinson controls here. 

Further, Wolf did receive due process following the trial court' s initial decision. The trial

court conducted a full hearing on Wolfs motion for reconsideration. Wolf cannot claim that he

did not have an opportunity to be heard. 

As to his fifth claim, Wolf faults the trial court' s written order because ( 1) it states that

the matter came on for a regular hearing when, in fact, it had been noted as a review hearing not

a revocation hearing and ( 2) it states that the trial court had read the petition when, in fact, the

petition did not exist at that time. He argues that this court should void the order because it

contains false statements. 

The record reflects that the trial court was surprised that the parties wanted a revocation

hearing because the docket reflected that a review hearing was scheduled. The trial court stated: 

If the three of you are willing to proceed with this as a revocation hearing, with
the petition being filed after the fact, I' m willing to proceed. I want you to know

that' s not what was noted in front of me. This simply is report on a violation as
far as I can tell. 

RP ( Feb. 24, 2012) at 11- 12. After Wolf explained that time was of the essence and he did not

want to wait, the trial court agreed to proceed with a revocation hearing. We fail to see any basis

for voiding the revocation order because it says it came on for a regular hearing. 

We also are not persuaded that because the boilerplate order states that the trial court

considered the petition before the hearing there is a basis to void the order. The trial court had

made its decision after reading the CCO violation report, listening to Wolf' s stipulations, and

considering the recommendations of the prosecutor, Wolf s CCO and Wolf. We agree with the

5
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State that under these circumstances not striking the boilerplate language was a scrivener' s error, 

not a due process violation. The remedy for clerical or scrivener' s errors in judgment and

sentence forms is remand to the trial court for correction. In re Pers. Restraint ofMayer, 128

Wn. App, 694, 701- 02, 117 P.3d 353 ( 2005) ( citing CrR 7. 8( a)); see RAP 7.2( e). Here, though, 

Wolf does not seek that form of relief and so we do not remand. Wolfs due process claims fail. 

B. INEFFECTIVE ASSISTANCE OF COUNSEL

Wolf claims that counsel' s performance at the revocation hearing denied him his right to

effective assistance of counsel because ( 1) defense counsel' s conduct was not objectively

reasonable and ( 2) it is likely that the court would have imposed confinement rather than

revocation had defense counsel protected Wolf s due process rights. We disagree. 

This court reviews claims of ineffective assistance of counsel de novo. State v. Sutherby, 

165 Wn.2d 870, 883, 204 P. 3d 916 (2009): To prevail on an ineffective assistance of counsel

claim, the defendant must show both that ( 1) defense counsel' s representation was " deficient" 

and ( 2) the deficient representation prejudiced the defendant. Strickland v. Washington, 466 U. S. 

668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 ( 1984); State v. Grier, 171 Wn.2d 17, 32- 33, 246

P. 3d 1260 ( 2011). Representation is deficient if, after considering all the circumstances, it falls

below an objective standard of reasonableness. Grier, 171 Wn.2d at 33. Prejudice exists if there

is a reasonable probability that except for counsel' s errors, the result of the proceeding would

have differed. Grier, 171 Wn.2d at 34. 

This court gives great deference to trial counsel' s performance and begins its analysis

with a strong presumption that counsel was reasonable. Grier, 171 Wn.2d at 33. A claim that

trial counsel provided ineffective assistance does not survive if trial counsel' s conduct can be

characterized as legitimate trial strategy or tactic. Grier, 171 Wn.2d at 33. To rebut the strong

6
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presumption that counsel' s performance was effective, " the defendant bears the burden of

establishing the absence of any `conceivable legitimate tactic explaining counsel' s

performance.' " Grier, 171 Wn.2d at 42 (emphasis omitted) ( quoting State v. Reichenbach, 153

Wn.2d 126, 130, 101 P. 3d 80 ( 2004)). 

We find neither prong satisfied here. The trial court and the parties were intimately

aware of the facts. Including the plea and sentencing, there were 16 hearings over a three -and - 

one -half year period. Defense counsel represented Wolf in all but the motion for

reconsideration. Over that course of time, defense counsel kept Wolf in the SSOSA program in

spite of Wolfs repeated violations of the sentencing conditions. Everyone agreed that Wolf had

a low risk of reoffense and that his best chance of success was in a community-based treatment

program. Wolf suffered from mental disorders, substance abuse addiction, and a troubling

family history. The trial court had articulated that Wolfs greatest chance of success was

education and praised Wolf for completing his general educational development certification and

being an honors student in college. 

Defense counsel' s urgency in resolving the revocation threat was to keep Wolf in school. 

Emphasizing school appears to be an attempt to focus the trial court' s attention on that positive

aspect of Wolf' s life. This was a reasonable tactic in that the trial court in prior hearings had

shown a willingness to allow Wolf' s team of therapists and advocates to work toward making

Wolf successful. Further, given Wolfs multiple prior violations, stipulating to current violations

and pleading for mercy was a reasonable strategy. 

We also do not find prejudice. The trial court ultimately decided that a SSOSA was

inappropriate for Wolf because his issues were so complex. The trial court was intimately

familiar with this case, having held all of the review hearings since June 2011 and having

7
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presided over the July 2011 revocation hearing in which a new team approach to Wolf' s issues

resulted. At the revocation hearing, defense counsel made an impassioned plea for leniency, yet

the trial court decided that Wolfjust simply was not an appropriate candidate for a SSOSA. 

There is no indication that the trial court' s decision would have been different if the revocation

hearing procedure would have been different. Further, Wolf obtained new counsel for the

motion for reconsideration, presented new evidence to the trial court, and again pleaded for an

approach different than revocation. Again, the trial court denied the motion. There seems little

or no likelihood that the result would have differed had defense counsel demanded a full hearing

at the outset. Wolf's ineffective assistance of counsel claim fails. 

C. REVOCATION DECISION

Wolf claims that the trial court abused its discretion in revoking his SSOSA because it (1) 

did so without even providing minimal due process, ( 2) relied solely on hearsay evidence, and

3) denied his motion for reconsideration when it had revoked his SSOSA without observing

minimal due process. 

We review a trial court' s decision to revoke a SSOSA for an abuse of discretion. State v. 

Miller, 159 Wn. App. 911, 918, 247 P. 3d 457 ( 2011). A trial court abuses its discretion when its

ruling is manifestly unreasonable or is based on untenable grounds or reasons. Miller, 159 Wn. 

App. at 918. A decision based on an error of law may constitute an abuse of discretion. Miller, 

159 Wn. App. at 918. A trial court may revoke a SSOSA " at any time where there is sufficient

proof to reasonably satisfy a trial court that the defendant has violated a condition of the

suspended sentence or has failed to make satisfactory progress in treatment."' Miller, 159 Wn. 

App. at 917- 18 ( citing State v. McCormick, 166 Wn.2d 689, 705, 213 P. 3d 32 ( 2009)). 

8



No. 43448- 2- 11

Wolf contends that the trial court' s decision to hold the revocation hearing without

respecting Wolf' s minimal due process rights was a legal error and thus an abuse of. discretion. 

We disagree. The trial court relied on the parties' assent to hold the hearing and only after

offering to have a hearing at a later date and having defense counsel insist on having the hearing

that day did it agree to do so. It is clear that Wolf knew about the alleged violations, stipulated to

two of them, and stipulated to the facts surrounding the third. In that posture, there was no need

for an evidentiary hearing as to the fact of the violations. And the trial court' s reliance on

hearsay was both invited and appropriate under the circumstances presented here. 

As to the actual decision to revoke rather than consider other alternatives, the trial court' s

reasons were sound, based on its history with Wolf. As we noted above, the trial court had had a

full evidentiary hearing seven months before and then only hesitantly gave Wolf another chance

because of the complexity of issues affecting him. The trial court did not violate Wolf' s minimal

due process rights and thus did not abuse its discretion. 

The trial court also did not abuse its discretion in denying the motion for reconsideration. 

After hearing from Wolf' s new counsel and his CCO, the attorney for TeamChild, and a

representative from the Post -Prison Education Project House, the trial court did reassess its

decision to revoke. But the court concluded: 

You've asked me to reconsider based on a new plan and a plan that, I
think, is probably the best possible plan that could be put together, but the truth is
that [ Wolf] has been given extraordinary support and opportunity that I have not
seen in any other SSOSA candidate that has been in front of me, and despite
everything that he was given, he still has not been able to succeed. 

I think [ his CCO] kind of struck a chord there, is that given the complexity of the
substance abuse and mental health issues, he' s not supervisable by [DOC]... . 

It' s that he has had extraordinary resources that were devoted to him. 
He still hasn' t been able to succeed. Perhaps the mistake that was made was mine

9
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in giving him the opportunity in July, when we knew at that time that he had
substance abuse issues. 

RP ( Apr. 27, 2012) at 52- 54. Wolf fails to show that this well -reasoned approach was an abuse

of discretion. 

We affirm. 

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.. 

We concur: 

JOHANSON, A.C.J. 

iv; U
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06- 1- 02972 9 42910061 OAC 07- 15- 14

STATE OF WASHINGTON, 

Plaintiff

v. 

JOSEPH WOLF, 

Defendant. 

IN THE SUPERIOR COURT

OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY

NO. 08- 1- 02972- 9

Court ofAppeals No. 43448-2

ORDER ADDING APPELLATE COSTS

TO JUDGMENT AND SENTENCE

THIS MA.11ER coming on regularly for hearing before the above entitled court on the

Motion of Jared Ausserer, Deputy Prosecuting Attorney for Pierce County, Washington, for

an order adding appellate costs to the Judgment and Sentence; and the court being in all things

duly advised, Now, Therefore, 

IT I5 HEREBY ORDERED, ADJUDGED AND DECREED that appellate costs in the

amount of $3, 579.64 shall be added to the legal financial obligations listed in
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the Judgment and Sentence to be paid by the defendant. All other terms and conditions of the

original Judgment and Sentence shall remain in full force and effect as if set forth in full

herein. 

DONE TN OPEN COURT this day of.- , 2014. 

Presented by: 

Deputy Prosecutin Attorney
WSB # 

Approved as to Form by: 

Attorney for Defendant
WSB# 
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JUDGE

FRANK E. CUTHBERTSON

Office of Prosecuting Atturnm
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402- 2171

Telephone: ( 253) 798. 7400
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IN THE SUPERIOR COURT FOR PIERCE COUNTY WASHINGTON

State of Washington, 

vs. 

JOSEPH LEIF WOLF

Plaintiff

Defendant

No 08- 1- 02972-9

SCHEDULING ORDER

IT IS HEREBY ORDERED that: 

1. The following court dates are set for the defendant: 

Hearing Type Date & Time Judge/Room

MOTION -APPELLATE COSTS Friday, Jul 11, 2014 1: 30 PM CDPJ 260

2. The defendant shall be present at these hearings and report to the courtroom indicated at

930 Tacoma Avenue South, County -City Building, Tacoma, Washington, 98402

3. [, DAC; Defendant will be represented by Department of Assigned Counsel. 

Q Retained Attorney; Defendant will hire their own attomey or, if indigent, be Screened ( interviewed) for
Department of Assigned Counsel Appointment. 

DATED: 06/ 17/ 14

Copy Received: 

SEE ORIGINAL

JOSEPH LEIF WOLF, Defendant

SEE ORIGINAL

KIMBERLY NOEL GORDON

Attorney for Defendant/Bar #25401

08- 1- 02972-9

SupCriminalS cheduIingOrda r.Jrxml

Ordered By: 

SEE ORIGINAL

JUDGE/ COMMISSIONER

SEE ORIGINAL

JARED AUSSERER

Prosecuting Attomey/Bar #32719

DEFENSE ATTORNEY COPY Page 1 of 1
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13. 40. 160. Disposition order—Court' s action..., West's RCWA 13. 40. 160

West' s RCWA 13. 40.160
West's Revised Code of Washington Annotated Currentness

Title 13. Juvenile Courts and Juvenile Offenders ( Refs & Annos) 

Chapter 13. 40. Juvenile Justice Act of 1977 ( Refs & Annos) 

13.40.160. Disposition order—Court's action prescribed—Disposition outside standard

range—Right of appeal—Special sex offender disposition alternative

1) The standard range disposition for a juvenile adjudicated of an offense is determined according to RCW 13. 40.0357. 

a) When the court sentences an offender to a local sanction as provided in RCW 13. 40.0357 option A, the court shall impose

a determinate disposition within the standard ranges, except as provided in subsection ( 2), ( 3), ( 4), ( 5), or (6) of this section. 

The disposition may be comprised of one or more local sanctions. 

b) When the court sentences an offender to a standard range as provided in RCW 13. 40.0357 option A that includes a term

of confinement exceeding thirty days, commitment shall be to the department for the standard range of confinement, except
as provided in subsection ( 2), ( 3), ( 4), ( 5), or (6) of this section. 

2) If the court concludes, and enters reasons for its conclusion, that disposition within the standard range would effectuate a

manifest injustice the court shall impose a disposition outside the standard range, as indicated in option D of RCW

13. 40.0357. The court' s finding of manifest injustice shall be supported by clear and convincing evidence. 

A disposition outside the standard range shall be determinate and shall be comprised of confinement or community
supervision, or a combination thereof. When a judge finds a manifest injustice and imposes a sentence of confinement

exceeding thirty days, the court shall sentence the juvenile to a maximum term, and the provisions of RCW 13. 40. 030( 2) 
shall be used to determine the range. A disposition outside the standard range is appealable under RCW 13. 40.230 by the
state or the respondent. A disposition within the standard range is not appealable under RCW 13. 40. 230. 

3) When a juvenile offender is found to have committed a sex offense, other than a sex offense that is also a serious violent

offense as defined by RCW 9.94A.030, and has no history of a prior sex offense, the court, on its own motion or the motion
of the state or the respondent, may order an examination to determine whether the respondent is amenable to treatment. 

The report of the examination shall include at a minimum the following: The respondent' s version of the facts and the official
version of the facts, the respondent' s offense history, an assessment of problems in addition to alleged deviant behaviors, the
respondent' s social, educational, and employment situation, and other evaluation measures used. The report shall set forth the

sources of the evaluator' s information. 

The examiner shall assess and report regarding the respondent' s amenability to treatment and relative risk to the community. 
A proposed treatment plan shall be provided and shall include, at a minimum: 

a)( i) Frequency and type of contact between the offender and therapist; 

ii) Specific issues to be addressed in the treatment and description of planned treatment modalities; 

WestlawNext' © 2015 Thomson Reuters. No claim to original U. S. Government Works. 1



13. 40. 160. Disposition order—Court' s action..., West' s RCWA 13.40. 160

iii) Monitoring plans, including any requirements regarding living conditions, lifestyle requirements, and monitoring by
family members, legal guardians, or others; 

iv) Anticipated length of treatment; and

v) Recommended crime -related prohibitions. 

The court on its own motion may order, or on a motion by the state shall order, a second examination regarding the
offender' s amenability to treatment. The evaluator shall be selected by the party making the motion. The defendant shall pay
the cost of any second examination ordered unless the court finds the defendant to be indigent in which case the state shall
pay the cost. 

After receipt of reports of the examination, the court shall then consider whether the offender and the community will benefit
from use of this special sex offender disposition alternative and consider the victim' s opinion whether the offender should

receive a treatment disposition under this section. If the court determines that this special sex offender disposition alternative

is appropriate, then the court shall impose a determinate disposition within the standard range for the offense, or if the court

concludes, and enters reasons for its conclusions, that such disposition would cause a manifest injustice, the court shall

impose a disposition under option D, and the court may suspend the execution of the disposition and place the offender on
community supervision for at least two years. As a condition of the suspended disposition, the court may impose the
conditions of community supervision and other conditions, including up to thirty days of confinement and requirements that
the offender do any one or more of the following: 

b)( i) Devote time to a specific education, employment, or occupation; 

ii) Undergo available outpatient sex offender treatment for up to two years, or inpatient sex offender treatment not to exceed
the standard range of confinement for that offense. A community mental health center may not be used for such treatment
unless it has an appropriate program designed for sex offender treatment. The respondent shall not change sex offender

treatment providers or treatment conditions without first notifying the prosecutor, the probation counselor, and the court, and
shall not change providers without court approval after a hearing if the prosecutor or probation counselor object to the
change; 

iii) Remain within prescribed geographical boundaries and notify the court or the probation counselor prior to any change in
the offender' s address, educational program, or employment; 

iv) Report to the prosecutor and the probation counselor prior to any change in a sex offender treatment provider. This
change shall have prior approval by the court; 

v) Report as directed to the court and a probation counselor; 

vi) Pay all court- ordered legal financial obligations, perform community restitution, or any combination thereof; 

vii) Make restitution to the victim for the cost of any counseling reasonably related to the offense; 

viii) Comply with the conditions of any court- ordered probation bond; or

WestlawNext' © 2015 Thomson Reuters. No claim to original U. S. Government Works. 2



13.40. 160. Disposition order—Court' s action..., West' s RCWA 13. 40. 160

ix) The court shall order that the offender shall not attend the public or approved private elementary, middle, or high school
attended by the victim or the victim' s siblings. The parents or legal guardians of the offender are responsible for
transportation or other costs associated with the offender' s change of school that would otherwise be paid by the school
district. The court shall send notice of the disposition and restriction on attending the same school as the victim or victim' s
siblings to the public or approved private school the juvenile will attend, if known, or if unknown, to the approved private

schools and the public school district board of directors of the district in which the juvenile resides or intends to reside. This

notice must be sent at the earliest possible date but not later than ten calendar days after entry of the disposition. 

The sex offender treatment provider shall submit quarterly reports on the respondent' s progress in treatment to the court and
the parties. The reports shall reference the treatment plan and include at a minimum the following: Dates of attendance, 
respondent' s compliance with requirements, treatment activities, the respondent' s relative progress in treatment, and any
other material specified by the court at the time of the disposition. 

At the time of the disposition, the court may set treatment review hearings as the court considers appropriate. 

Except as provided in this subsection ( 3), after July 1, 1991, examinations and treatment ordered pursuant to this subsection
shall only be conducted by certified sex offender treatment providers or certified affiliate sex offender treatment providers
under chapter 18. 155 RCW. A sex offender therapist who examines or treats a juvenile sex offender pursuant to this

subsection does not have to be certified by the department of health pursuant to chapter 18. 155 RCW if the court finds that: 
A) The offender has already moved to another state or plans to move to another state for reasons other than circumventing

the certification requirements; ( B) no certified sex offender treatment providers or certified affiliate sex offender treatment

providers are available for treatment within a reasonable geographical distance of the offender' s home; and ( C) the evaluation

and treatment plan comply with this subsection ( 3) and the rules adopted by the department of health. 

If the offender violates any condition of the disposition or the court finds that the respondent is failing to make satisfactory
progress in treatment, the court may revoke the suspension and order execution of the disposition or the court may impose a
penalty of up to thirty days' confinement for violating conditions of the disposition. The court may order both execution of
the disposition and up to thirty days' confinement for the violation of the conditions of the disposition. The court shall give
credit for any confinement time previously served if that confinement was for the offense for which the suspension is being
revoked. 

For purposes of this section, " victim" means any person who has sustained emotional, psychological, physical, or financial
injury to person or property as a direct result of the crime charged. " Victim" may also include a known parent or guardian of
a victim who is a minor child unless the parent or guardian is the perpetrator of the offense. 

A disposition entered under this subsection ( 3) is not appealable under RCW 13. 40.230. 

4) If the juvenile offender is subject to a standard range disposition of local sanctions or 15 to 36 weeks of confinement and

has not committed an A- or B+ offense, the court may impose the disposition alternative under RCW 13. 40. 165. 

5) If a juvenile is subject to a commitment of 15 to 65 weeks of confinement, the court may impose the disposition
altemative under RCW 13. 40. 167. 

6) When the offender is subject to a standard range commitment of 15 to 36 weeks and is ineligible for a suspended

disposition alternative, a manifest injustice disposition below the standard range, special sex offender disposition alternative, 

chemical dependency disposition alternative, or mental health disposition alternative, the court in a county with a pilot
program under * RCW 13. 40. 169 may impose the disposition alternative under * RCW 13. 40. 169. 

WesttawNext- © 2015 Thomson Reuters. No claim to original U. S. Government Works. 3



13. 40. 160. Disposition order—Court' s action..., West' s RCWA 13. 40. 160

7) RCW 13. 40. 193 shall govern the disposition of any juvenile adjudicated of possessing a firearm in violation of RCW
9. 41. 040( 2)( a)( iii) or any crime in which a special finding is entered that the juvenile was armed with a firearm. 

8) RCW 13. 40.308 shall govern the disposition of any juvenile adjudicated of theft of a motor vehicle as defined under
RCW 9A.56. 065, possession of a stolen motor vehicle as defined under RCW 9A.56.068, taking a motor vehicle without
permission in the first degree under RCW 9A.56.070, and taking a motor vehicle without permission in the second degree
under RCW 9A.56. 075. 

9) Whenever a juvenile offender is entitled to credit for time spent in detention prior to a dispositional order, the

dispositional order shall specifically state the number of days of credit for time served. 

10) Except as provided under subsection ( 3), ( 4), ( 5), or ( 6) of this section, or option B of RCW 13. 40.0357, or RCW

13. 40. 127, the court shall not suspend or defer the imposition or the execution of the disposition. 

11) In no case shall the term of confinement imposed by the court at disposition exceed that to which an adult could be
subjected for the same offense. 

CREDIT( S) 

2007 c 199 § 14, eff. July 22, 2007. Prior: 2004 c 120 § 4, eff. July 1, 2004; 2004 c 38 § 11, eff. July 1, 2004; prior: 2003 c
378 § 3, eff. July 27, 2003; 2003 c 53 § 99, eff. July 1, 2004; 2002 c 175 § 22; 1999 c 91 § 2; prior: 1997 c 338 § 25; 1997 c

265 § 1; 1995 c 395 § 7; 1994 sp. s. c 7 § 523; 1992 c 45 § 6; 1990 c 3 § 302; 1989 c 407 § 4; 1983 c 191 § 8; 1981 c 299 § 

13; 1979 c 155 § 68; 1977 ex. s. c 291 § 70.] 

Current with all 2007 legislation

End of Document © 2015 Thomson Reuters. No claim to original U. S. Government Works. 
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9. 94A.670. Special sex offender sentencing alternative, West' s RCWA 9. 94A.670

West' s RCWA 9. 94A.670
West' s Revised Code of Washington Annotated Currentness

Title 9. Crimes and Punishments ( Refs & Annos) 

Chapter 9. 94A. Sentencing Reform Act of 1981 ( Refs & Annos) 

9. 94A.670. Special sex offender sentencing alternative

1) Unless the context clearly requires otherwise, the definitions in this subsection apply to this section only. 

a) " Sex offender treatment provider" or " treatment provider" means a certified sex offender treatment provider or a certified

affiliate sex offender treatment provider as defined in RCW 18. 155. 020. 

b) " Substantial bodily harm" means bodily injury that involves a temporary but substantial disfigurement, or that causes a
temporary but substantial loss or impairment of the function of any body part or organ, or that causes a fracture of any body
part or organ. 

c) " Victim" means any person who has sustained emotional, psychological, physical, or financial injury to person or
property as a result of the crime charged. " Victim" also means a parent or guardian of a victim who is a minor child unless

the parent or guardian is the perpetrator of the offense. 

2) An offender is eligible for the special sex offender sentencing alternative if: 

a) The offender has been convicted of a sex offense other than a violation of RCW 9A.44.050 or a sex offense that is also a

serious violent offense. If the conviction results from a guilty plea, the offender must, as part of his or her plea of guilty, 
voluntarily and affirmatively admit he or she committed all of the elements of the crime to which the offender is pleading
guilty. This alternative is not available to offenders who plead guilty to the offense charged under North Carolina v. Alford, 
400 U.S. 25, 91 S. Ct. 160, 27 L.Ed. 2d 162 ( 1970) and State v. Newton, 87 Wash. 2d 363, 552 P. 2d 682 ( 1976); 

b) The offender has no prior convictions for a sex offense as defined in RCW 9.94A.030 or any other felony sex offenses in
this or any other state; 

c) The offender has no prior adult convictions for a violent offense that was committed within five years of the date the

current offense was committed; 

d) The offense did not result in substantial bodily harm to the victim; 

e) The offender had an established relationship with, or connection to, the victim such that the sole connection with the
victim was not the commission of the crime; and

f) The offender' s standard sentence range for the offense includes the possibility of confinement for less than eleven years. 

3) If the court finds the offender is eligible for this alternative, the court, on its own motion or the motion of the state or the

offender, may order an examination to determine whether the offender is amenable to treatment. 

WestlawNext' © 2015 Thomson Reuters. No claim to original U. S. Government Works. 1



9. 94A.670. Special sex offender sentencing alternative, West' s RCWA 9. 94A.670

a) The report of the examination shall include at a minimum the following: 

i) The offender' s version of the facts and the official version of the facts; 

ii) The offender' s offense history; 

iii) An assessment of problems in addition to alleged deviant behaviors; 

iv) The offender' s social and employment situation; and

v) Other evaluation measures used. 

The report shall set forth the sources of the examiner' s information. 

b) The examiner shall assess and report regarding the offender' s amenability to treatment and relative risk to the community. 
A proposed treatment plan shall be provided and shall include, at a minimum: 

i) Frequency and type of contact between offender and therapist; 

ii) Specific issues to be addressed in the treatment and description of planned treatment modalities; 

iii) Monitoring plans, including any requirements regarding living conditions, lifestyle requirements, and monitoring by
family members and others; 

iv) Anticipated length of treatment; and

v) Recommended crime -related prohibitions and affirmative conditions, which must include, to the extent known, an

identification of specific activities or behaviors that are precursors to the offender' s offense cycle, including, but not limited
to, activities or behaviors such as viewing or listening to pornography or use of alcohol or controlled substances. 

c) The court on its own motion may order, or on a motion by the state shall order, a second examination regarding the
offender' s amenability to treatment. The examiner shall be selected by the party making the motion. The offender shall pay
the cost of any second examination ordered unless the court finds the defendant to be indigent in which case the state shall
pay the cost. 

4) After receipt of the reports, the court shall consider whether the offender and the community will benefit from use of this
alternative, consider whether the alternative is too lenient in light of the extent and circumstances of the offense, consider

whether the offender has victims in addition to the victim of the offense, consider whether the offender is amenable to

treatment, consider the risk the offender would present to the community, to the victim, or to persons of similar age and
circumstances as the victim, and consider the victim' s opinion whether the offender should receive a treatment disposition

under this section. The court shall give great weight to the victim' s opinion whether the offender should receive a treatment

disposition under this section. If the sentence imposed is contrary to the victim' s opinion, the court shall enter written
findings stating its reasons for imposing the treatment disposition. The fact that the offender admits to his or her offense does
not, by itself, constitute amenability to treatment. If the court determines that this alternative is appropriate, the court shall

WesttawNext' © 2015 Thomson Reuters. No claim to original U. S. Government Works. 2



9. 94A.670. Special sex offender sentencing alternative, West' s RCWA 9. 94A.670

then impose a sentence or, pursuant to RCW 9.94A.712, a minimum term of sentence, within the standard sentence range. If

the sentence imposed is less than eleven years of confinement, the court may suspend the execution of the sentence and
impose the following conditions of suspension: 

a) The court shall order the offender to serve a term of confinement of up to twelve months or the maximum term within the
standard range, whichever is less. The court may order the offender to serve a term of confinement greater than twelve
months or the maximum term within the standard range based on the presence of an aggravating circumstance listed in RCW
9. 94A. 535( 3). In no case shall the term of confinement exceed the statutory maximum sentence for the offense. The court
may order the offender to serve all or part of his or her term of confinement in partial confinement. An offender sentenced to
a term of confinement under this subsection is not eligible for earned release under RCW 9. 92. 151 or 9. 94A.728. 

b) The court shall place the offender on community custody for the length of the suspended sentence, the length of the
maximum term imposed pursuant to RCW 9. 94A.712, or three years, whichever is greater, and require the offender to

comply with any conditions imposed by the department under RCW 9. 94A.720. 

c) The court shall order treatment for any period up to five years in duration. The court, in its discretion, shall order
outpatient sex offender treatment or inpatient sex offender treatment, if available. A community mental health center may not
be used for such treatment unless it has an appropriate program designed for sex offender treatment. The offender shall not

change sex offender treatment providers or treatment conditions without first notifying the prosecutor, the community
corrections officer, and the court. If any party or the court objects to a proposed change, the offender shall not change
providers or conditions without court approval after a hearing. 

d) As conditions of the suspended sentence, the court shall impose specific prohibitions and affirmative conditions relating
to the known precursor activities or behaviors identified in the proposed treatment plan under subsection ( 3)( b)( v) of this

section or identified in an annual review under subsection ( 7)( b) of this section. 

5) As conditions of the suspended sentence, the court may impose one or more of the following: 

a) Crime -related prohibitions; 

b) Require the offender to devote time to a specific employment or occupation; 

c) Require the offender to remain within prescribed geographical boundaries and notify the court or the community
corrections officer prior to any change in the offender' s address or employment; 

d) Require the offender to report as directed to the court and a community corrections officer; 

e) Require the offender to pay all court-ordered legal financial obligations as provided in RCW 9. 94A.030; 

f) Require the offender to perform community restitution work; or

g) Require the offender to reimburse the victim for the cost of any counseling required as a result of the offender' s crime. 

6) At the time of sentencing, the court shall set a treatment termination hearing for three months prior to the anticipated date
for completion of treatment. 

WestiawNext' © 2015 Thomson Reuters. No claim to original U. S. Government Works. 3



9. 94A.670. Special sex offender sentencing alternative, West' s RCWA 9. 94A.670

7)( a) The sex offender treatment provider shall submit quarterly reports on the offender' s progress in treatment to the court
and the parties. The report shall reference the treatment plan and include at a minimum the following: Dates of attendance, 
offender' s compliance with requirements, treatment activities, the offender' s relative progress in treatment, and any other
material specified by the court at sentencing. 

b) The court shall conduct a hearing on the offender' s progress in treatment at least once a year. At least fourteen days prior
to the hearing, notice of the hearing shall be given to the victim. The victim shall be given the opportunity to make statements
to the court regarding the offender' s supervision and treatment. At the hearing, the court may modify conditions of
community custody including, but not limited to, crime -related prohibitions and affirmative conditions relating to activities
and behaviors identified as part of, or relating to precursor activities and behaviors in, the offender' s offense cycle or revoke
the suspended sentence. 

8) At least fourteen days prior to the treatment termination hearing, notice of the hearing shall be given to the victim. The
victim shall be given the opportunity to make statements to the court regarding the offender' s supervision and treatment. 
Prior to the treatment termination hearing, the treatment provider and community corrections officer shall submit written
reports to the court and parties regarding the offender' s compliance with treatment and monitoring requirements, and
recommendations regarding termination from treatment, including proposed community custody conditions. The court may
order an evaluation regarding the advisability of termination from treatment by a sex offender treatment provider who may
not be the same person who treated the offender under subsection ( 4) of this section or any person who employs, is employed
by, or shares profits with the person who treated the offender under subsection ( 4) of this section unless the court has entered
written findings that such evaluation is in the best interest of the victim and that a successful evaluation of the offender would

otherwise be impractical. The offender shall pay the cost of the evaluation. At the treatment termination hearing the court
may: ( a) Modify conditions of community custody, and either ( b) terminate treatment, or ( c) extend treatment in two- year
increments for up to the remaining period of community custody. 

9)( a) If a violation of conditions other than a second violation of the prohibitions or affirmative conditions relating to
precursor behaviors or activities imposed under subsection ( 4)( d) or ( 7)( b) of this section occurs during community custody, 
the department shall either impose sanctions as provided for in RCW 9.94A.737( 2)( a) or refer the violation to the court and

recommend revocation of the suspended sentence as provided for in subsections ( 6) and ( 8) of this section. 

b) If a second violation of the prohibitions or affirmative conditions relating to precursor behaviors or activities imposed
under subsection ( 4)( d) or ( 7)( b) of this section occurs during community custody, the department shall refer the violation to
the court and recommend revocation of the suspended sentence as provided in subsection ( 10) of this section. 

10) The court may revoke the suspended sentence at any time during the period of community custody and order execution
of the sentence if: (a) The offender violates the conditions of the suspended sentence, or (b) the court finds that the offender is

failing to make satisfactory progress in treatment. All confinement time served during the period of community custody shall
be credited to the offender if the suspended sentence is revoked. 

1 1) The offender' s sex offender treatment provider may not be the same person who examined the offender under subsection
3) of this section or any person who employs, is employed by, or shares profits with the person who examined the offender

under subsection ( 3) of this section, unless the court has entered written findings that such treatment is in the best interests of

the victim and that successful treatment of the offender would otherwise be impractical. Examinations and treatment ordered

pursuant to this subsection shall only be conducted by certified sex offender treatment providers or certified affiliate sex
offender treatment providers under chapter 18. 155 RCW unless the court finds that: 

a) The offender has already moved to another state or plans to move to another state for reasons other than circumventing the
certification requirements; or
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9. 94A.670. Special sex offender sentencing alternative, West' s RCWA 9. 94A.670

b)( i) No certified sex offender treatment providers or certified affiliate sex offender treatment providers are available for

treatment within a reasonable geographical distance of the offender' s home; and

ii) The evaluation and treatment plan comply with this section and the rules adopted by the department of health. 

12) If the offender is less than eighteen years of age when the charge is filed, the state shall pay for the cost of initial
evaluation and treatment. 

CREDIT( S) 

2006 c 133 § 1, eff. June 7, 2006. Prior: 2004 c 176 § 4, eff. July 1, 2005; 2004 c 38 § 9, eff. July 1, 2004; 2002 c 175 § 11; 

2001 2nd sp. s. c 12 § 316; 2000 c 28 § 20.] 

Current with all 2007 legislation

End of Document © 2015 Thomson Reuters. No claim to original U. S. Government Works. 
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U.S. Department of Justice

Office of Justice Programs

Office of Juvenile Justice and Delinquency Prevention

Juvenile Offenders and Victims: 

National

Report Series Bulletin

This bulletin is part of the

Juvenile Offenders and

Victims National Report Series. 

The National Report offers a

comprehensive statistical

overview of the problems of

juvenile crime, violence, and

victimization and the response

of the juvenile justice system. 

During each interim year, the
bulletins in the National

Report Series provide access

to the latest information on

juvenile arrests, court cases, 

juveniles in custody, and
other topics of interest. Each

bulletin in the series high- 

lights selected topics at the

forefront ofjuvenile justice

policymaking, giving readers

focused access to statistics

on some of the most critical

issues. Together, the National

Report and this series provide

a baseline of facts for juvenile

justice professionals, policy- 
makers, the media, and con- 

cerned citizens. 

OjJDP

September 2011

lln J v iflles as

Adilte o An Analyels o

State Tfransfella
and

iieportn 1) 

Patrick Griffin, Sean Addie, Benjamin Adams, and Kathy Firestine

A Message From OJJDP

In the 1980s and 1990s, legislatures in nearly every state expanded transfer laws that
allowed or required the prosecution of juveniles in adult criminal courts. The impact of

these historic changes is difficult to assess inasmuch as there are no national data sets that

track youth who have been tried and sentenced in the criminal justice system. Moreover, 

state data are hard to find and even more difficult to assess accurately. 

In addition to providing the latest overview of state transfer laws and practices, this bulletin
comprehensively examines available state -level data on juveniles adjudicated in the criminal
justice system. In documenting state reporting practices regarding the criminal processing
of youth and identifying critical information gaps, it represents an important step forward in
understanding the impact of state transfer laws. 

Currently, only 13 states publicly report the total number of their transfers, and even fewer
report offense profiles, demographic characteristics, or details regarding processing and

sentencing. Although nearly 14, 000 transfers can be derived from available 2007 sources, 
data from 29 states are missing from that total. 

To obtain the critical information that policymakers, planners, and other concerned citizens

need to assess the impact of expanded transfer laws, we must extend our knowledge of the

prosecution of juveniles in criminal courts. The information provided in these pages and

the processes used to attain it will help inform the focus and design of additional federally
sponsored research to that end. 

Jeff Slowikowski

Acting Administrator



All states set boundaries where childhood ends and

adult criminal responsibility begins
Transfer laws alter the

usual jurisdictional age

boundaries for

exceptional cases

State juvenile courts with delinquency ju- 
risdiction handle cases in which " juve- 

niles" are accused of acts that would be

crimes if " adults" committed them. Gen- 

erally, these terms are defined solely by
age. In most states, youth accused of vio- 

lating the law before turning 18 years old
come under the original jurisdiction of the

juvenile courts, whereas those accused of

violating the law on or after their 18th
birthdays have their cases processed in

criminal courts. Some states draw the ju- 

venile/ adult line at the 17th birthday, and

a few draw it at the 16th birthday. 

However, all states have transfer laws

that allow or require criminal prosecution

of some young offenders, even though

they fall on the juvenile side of the juris- 
dictional age line. 

Transfer laws are not new, but legislative

changes in recent decades have greatly
expanded their scope. As a result, the

transfer " exception" has become a far

more prominent feature of the nation' s

response to youthful offending. 

Most states have

multiple transfer

mechanisms

Transfer laws vary considerably from

state to state, particularly in terms of flex- 

ibility and breadth of coverage, but all fall
into three basic categories: 

Judicial waiver laws allow juvenile

courts to waive jurisdiction on a case- 

by- case basis, opening the way for
criminal prosecution. A case that is

subject to waiver is filed originally in

juvenile court but may be transferred

with a judge' s approval, based on

articulated standards, following a for- 
mal hearing. Even though all states set
minimum thresholds and prescribe

standards for waiver, the waiver deci- 

sion is usually at the discretion of the
judge. However, some states make

waiver presumptive in certain classes

of cases, and some even specify cir- 

cumstances under which waiver is

mandatory. 

Prosecutorial discretion or concurrent

jurisdiction laws define a class of

cases that may be brought in either

juvenile or criminal court. No hearing
is held to determine which court is

appropriate, and there may be no for- 

mal standards for deciding between
them. The decision is entrusted entire- 

ly to the prosecutor. 

Statutory exclusion laws grant crimi- 
nal courts exclusive jurisdiction over

certain classes of cases involving
juvenile -age offenders. If a case falls

within a statutory exclusion category, 

it must be filed originally in criminal
court. 

All states have at least one of the above

kinds of transfer law. In addition, many

have one or more of the following: 

Once adult/always adult" laws are a

special form of exclusion requiring

criminal prosecution of any juvenile

who has been criminally prosecuted in

the past— usually without regard to
the seriousness of the current offense. 

Reverse waiver laws allow juveniles

whose cases are in criminal court to

petition to have them transferred to

juvenile court. 

Blended sentencing laws may either
provide juvenile courts with criminal

sentencing options ( juvenile blended

sentencing) or allow criminal courts to

impose juvenile dispositions ( criminal

blended sentencing). 

Nearly all states give
courts discretion to

waive jurisdiction over

individual cases

A total of 45 states have laws designating

some category of cases in which waiver

of jurisdiction may be considered, gener- 

ally on the prosecutor's motion, and

granted on a discretionary basis. This is
the oldest and still the most common

form of transfer law, although most

states have other, less traditional forms

as well. 

Discretionary waiver statutes prescribe
broad standards to be applied, factors

to be considered, and procedures to be

followed in waiver decisionmaking and
require that prosecutors bear the burden

of proving that waiver is appropriate. Al- 

though waiver standards and evidentiary

factors vary from state to state, most take
into account both the nature of the al- 

leged crime and the individual youth' s

age, maturity, history, and rehabilitative
prospects. 

In addition, most states set a minimum

threshold for waiver eligibility: generally a

minimum age and a specified type or

level of offense, and sometimes a suffi- 

ciently serious record of previous delin- 

quency. Waiver thresholds are often quite
low, however. In a few states— such as

Alaska, Kansas, and Washington— prose- 

cutors may ask the court to waive virtual- 

ly any juvenile delinquency case. As a
practical matter, however, even in these

states, waivers are likely to be relatively

rare. Nationally, the proportion of juvenile
cases in which prosecutors seek waiver is

not known, but waiver is granted in less

than 1% of petitioned delinquency cases. 
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Most states have multiple ways to impose adult

Judicial waiver

sanctions on offenders of juvenile

Prosecutorial Statutory Reverse

discretion exclusion waiver

age

Once an adult

A

Blended sentencing

State Discretionary Presumptive Mandatory always an adult Juvenile Criminal

Number of states 45 15 15 15

D

0

0

0

29 24

0

0

0

0

34

0

0

14 18

0

Alabama D

Alaska 0 0
I

Arizona f] 

0

0

0

0

Arkansas 0

0 0

0i

California 0

Colorado 0 0

Connecticut 0

Delaware 0 0

Dist. Of Columbia 0 0 0

0

0

0

0

0

0

0

0

0

0

0

Florida 0

Georgia 0 0

Hawaii 0

0 0

Idaho 0

Illinois 0 0 0

Indiana 0 0

0

0

D

w 0

0 00

Iowa IR

Kansas 0 E

Kentucky 0 0

0 0

0

0 0

Louisiana 0 0

Maine 0 0

Maryland 0

0 0

0 0

0

0

Massachusetts

Michigan 0

Minnesota

0

w

IS

IN

0

Mississippi 0

Missouri 0

Montana 0

0 0

0

0

0

0

Nebraska

Nevada 0 0

New Hampshire

0 0 0

New Jersey 0 0 0

New Mexico

New York

0

0 0

0

North Carolina 0 0

North Dakota 000

Ohio E 0

0

0

Oklahoma 0

Oregon 0

Pennsylvania 0 0

0 0

0

0

0

0

0

0

0

0

0

Rhode Island 0 E 0

South Carolina El0

South Dakota 0 0

0

w

0

Tennessee 0

Texas 0

Utah 0 0 0

0 0

0

0

0

0

0

Vermont 0 0 0

0

El0

0

0

Virginia 0

Washington 0

0

West Virginia 0 0

Wisconsin 0

Wyoming 0

Note: Table information is as of the end of the 2009 legislative session. 

0 0

0

0
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Most states allow juvenile court judges to waive jurisdiction over

certain cases and transfer them to criminal court

Any Certain Certain Certain Certain
criminal Certain Capital person property drug weapon

State offense felonies crimes Murder offenses offenses offenses offenses

Alabama 14

Alaska NS i

Arizona NS 7
Arkansas 14 14 14 14 14

California 16

Colorado 12 12 12

Delaware NS
1

Dist. of Columbia 16 15 NS

Florida 14

Georgia 15 13 13

Hawaii 14 NS

Idaho 14 NS NS NS NS NS

Illinois 13

Indiana 14 10 16

Iowa 14

Kansas 10

Kentucky 14 14

Louisiana 14 14

Maine NS

Maryland 15 NS

Michigan 14

Minnesota 14

Mississippi 13

Missouri 12

Nevada 14 14

New Hampshire 15 13 13

New Jersey 14 14 14 14 14 14

North Carolina 13

North Dakota 16 14

Ohio 14

Oklahoma NS

Oregon 15 NS NS 15

Pennsylvania 14

Rhode Island NS 16 NS

South Carolina 16 14 NS NS 14 14

South Dakota NS

Tennessee 16 NS NS

Texas 14 14 14

Utah 14

Vermont 10 10 10

Virginia 14

Washington NS

West Virginia NS NS NS NS NS

Wisconsin 15 14 14 14 14 14

Wyoming 13

Notes: An entry in the column below an offense category means that there is at least one offense in that cat- 
egory for which a juvenile may be waived from juvenile court to criminal court. The number indicates the
youngest possible age at which a juvenile accused of an offense in that category may be waived. " NS" 
means no age restriction is specified for an offense in that category. Table information is as of the end of the
2009 legislative session. 

In presumptive waiver

cases, the burden of

proof shifts to the

juvenile

In 15 states, presumptive waiver laws de- 

fine a category of cases in which waiver
from juvenile to criminal court is pre- 

sumed appropriate. Statutes in these

states leave the decision in the hands of a

judge but weight it in favor of transfer. A

juvenile who meets age, offense, or other

statutory thresholds for presumptive
waiver must present evidence rebutting

the presumption, or the court will grant

waiver and the case will be tried in crimi- 

nal court. 

State laws may require
juvenile court judges to

waive jurisdiction in

certain cases

Fifteen states require juvenile courts to

waive jurisdiction over cases that meet

specified age/ offense or prior record crite- 

ria. Cases subject to mandatory waiver are
initiated in juvenile court, but the court

has no other role than to confirm that the

statutory requirements for mandatory
waiver are met. 

Functionally, a mandatory waiver law re- 

sembles a statutory exclusion, removing a

designated category of cases from juve- 
nile court jurisdiction. However, the juve- 

nile court may retain power to make

necessary orders relating to appointment

of counsel, detention, and other prelimi- 

nary matters. 

Nonjudicial transfer

cases bypass juvenile

courts altogether

Only 15 states now rely solely on tradi- 

tional hearing -based, judicially controlled
forms of transfer: Connecticut, Hawaii, 

Kansas, Kentucky, Maine, Missouri, New

Hampshire, New Jersey, North Carolina, 
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North Dakota, Ohio, Rhode Island, Ten- 

nessee, Texas, and West Virginia. In these

states, all cases against juvenile -age of- 

fenders ( except those who have already

been criminally prosecuted once) begin in

juvenile court and must be literally trans- 

ferred, by individual court order, to courts
with criminal jurisdiction. 

In all other states, cases against some ac- 

cused juveniles are filed directly in crimi- 
nal court. Youth subject to direct criminal

filing in these states may nevertheless be
entitled to make an individualized case for

juvenile handling at " reverse waiver" hear- 
ings before criminal court judges. Not all

states allow this, however, and others do

not allow it in some categories of cases. 

Prosecutors' discretion

to opt for criminal

handling is often
unfettered

Laws in 15 states designate some cate- 

gory of cases in which both juvenile and
criminal courts have jurisdiction, so pros- 

ecutors may choose to file in either one
court or the other. The choice is consid- 

ered to be within the prosecutor' s execu- 

tive discretion, comparable with the

charging decision. 

In fact, prosecutorial discretion laws are

usually silent regarding standards, proto- 

cols, or appropriate considerations for

decisionmaking. Even in those few states
where statutes provide some general

guidance to prosecutors, or at least re- 

quire them to develop their own decision- 

making guidelines, there is no hearing, no

evidentiary record, and no opportunity for
defendants to test ( or even to know) the

basis for a prosecutor's decision to pro- 

ceed in criminal court. As a result, it is

possible that prosecutorial discretion laws

in some places operate like statutory ex- 

clusions, sweeping whole categories into
criminal court with little or no individual- 

ized consideration. 

Some states designate circumstances in which the burden of proof in a

waiver hearing is shifted to the juvenile
Any Certain Certain Certain Certain

criminal Certain Capital person property drug weapon

State offense felonies crimes Murder offenses offenses offenses offenses

Alaska NS

California 14 14 14 14 14

Colorado* 12 12 12

Dist. Of Columbiat 15 15 15 15

Illinois 15 15

Kansast 14 14 14 14

Maine NS NS

Minnesota 16

Nevadat 14 14

New Hampshire 15 15 15 15

New Jersey 14 14 14 14 14 14

North Dakota 14 14 14 14

Pennsylvania 14 14

Rhode Island* NS

Utah 16 16 16 16 16

In Colorado and Rhode Island, the presumption is applied against juveniles with certain kinds of histories. 

t In the, District of Columbia, Kansas, and Nevada, the presumption applies to any offense committed with a
firearm. 

Notes: An entry in the column below an offense category means that there is at least one offense in that
category for which a juvenile is presumed to be an appropriate candidate for waiver to criminal court. The
number indicates the youngest possible age at which a juvenile accused of an offense in that category is
subject to the presumption. " NS" means no age restriction is attached to the presumption for an offense in

that category. Table information is as of the end of,the 2009 legislative session. 

In some states, waiver is mandatory once the juvenile court judge
determines that certain statutory criteria have been met

Certain Certain Certain Certain

Certain Capital person property drug weapon

State felonies crimes Murder offenses offenses offenses offenses

Connecticut 14 14 14

Delaware 15 NS NS 16 16

Georgia 14 14 15

Illinois 15

Indiana NS 16

Kentucky 14

Louisiana 15 15

New Jersey 16 16 16 16 16 16

North Carolina 13

North Dakota 14 14 14

Ohio 14 14 16 16

Rhode Island 17 17
v _ J — __ ____ 

South Carolina 14

Virginia 14 14

West Virginia 14 14 14 14

Notes: An entry in the column below an offense category means that there is at least one offense in that
category for which waiver to criminal court is mandatory. The number indicates the youngest possible age
at which a juvenile accused of an offense in that category is subject to mandatory waiver. " NS" means no
age restriction is specified for an offense in that category. Table information is as of the end of the 2009 leg- 
islative session. 
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Statutory exclusion laws
restrict juvenile courts' 

delinquency jurisdiction
A total of 29 states have statutes that sim- 

ply exclude some juvenile -age offenders
from the jurisdiction of their juvenile

courts, generally by defining the term

child" for delinquency purposes to leave
out youth who meet certain age/ offense or

prior record criteria. Because such youth

cannot by definition be " delinquent chil- 

dren," their cases are handled entirely in
criminal court. 

Many states make no distinction between

minors and adults in enforcing traffic, 

boating, hunting, fishing and similar laws

and ordinances— and may process all vio- 

lations in criminal courts. Statutory exclu- 
sion laws are different, however, in that

they make special exceptions for offend- 

ing behavior that would otherwise be the

responsibility of juvenile delinquency
courts. 

Murder is the offense most commonly

singled out by statutory exclusion laws. In
Massachusetts, Minnesota, and New Mex- 

ico, exclusion laws apply only to accused
murderers. In all other states with exclu- 

sion statutes, murder is included along
with other serious or violent felonies. 

Some states exclude less serious offens- 

es, especially where older juveniles or

those with serious delinquency histories
are involved. Montana law excludes

17- year- olds accused of a wide range of

offenses, including attempted burglary, at- 

tempted arson, and attempted drug pos- 
session. Mississippi excludes all felonies

that 17- year-olds commit as well as

armed felonies that juveniles 13 or older

commit. Utah excludes all felonies com- 

mitted by 16 -year- olds who have already

been securely confined once, and Arizona

excludes all felonies committed by those

as young as 15, provided they have previ- 
ously been disposed as juveniles more

than once for felony -level offenses. 

Some states allow prosecutors to file certain categories of cases in

juvenile or criminal court

Any Certain Certain Certain Certain

criminal Certain Capital person property drug weapon

State offense felonies crimes Murder offenses offenses offenses offenses

Arizona 14

Delaware 15

Florida 16 NS 16 16

Georgia 13 13

Idaho 14 14 14 14

Illinois 15 13 15 15

Indiana 16 16 16 16 16

Arkansas 16 14 14 14

New Mexico 15

New York 13 13 14 14

California 14 14 14 14 14 14

Colorado 14 14 14 14

Dist. of Columbia 16 16 16

Florida 16 16 NS 14 14 14 14

Georgia NS

Louisiana 15 15 15 15

Michigan • 14 14 14 14 14

Montana 12 12 16 16 16

Nebraska 16 NS

Oklahoma 16 15 15 15 16 15

Vermont 16

Virginia 14 14

Wyoming 13 14 14 14 14

Notes: An entry in the column below an offense category means that there is at least one offense in that category
that is subject to criminal prosecution at the option of the prosecutor. The number indicates the youngest possible

age at which a juvenile accused of an offense in that category is subject to criminal prosecution. " NS" means no age
restriction is specified for an offense in that category. Table information is as of the end of the 2009 legislative ses- 
sion. 

Many states exclude certain serious offenses from juvenile court
jurisdiction

Any Certain Certain Certain Certain

criminal Certain Capital person property drug weapon

State offense felonies crimes Murder offenses offenses offenses offenses

Alabama 16 16 16

Alaska 16 16

Arizona 15 15 15

California 14 14

Delaware 15

Florida 16 NS 16 16

Georgia 13 13

Idaho 14 14 14 14

Illinois 15 13 15 15

Indiana 16 16 16 16 16

Iowa 16 16 16

Louisiana 15 15

Maryland 14 16 16 16

Massachusetts 14

Minnesota 16

Mississippi 13 13

Montana 17 17 17 17 17

Nevada 16* NS NS 16

New Mexico 15

New York 13 13 14 14

Oklahoma 13

Oregon 15 15

Pennsylvania NS 15

South Carolina 16 j
South Dakota 16

Utah 16 16

Vermont 14 14 14

Washington 16 16 16

Wisconsin 10 10

In Nevada; the exclusion applies to any juvenile with a previous felony adjudication, regardless of the current
offense charged, if the current offense involves the use or threatened use of a firearm. 

Notes: An entry in the column below an offense category means that there is at least one offense in that category
that is excluded from juvenile court jurisdiction. The number indicates the youngest possible age at which a juvenile

accused of an offense in that category is subject to exclusion. " NS" means no age restriction is specified for an
offense in that category. Table information is as of the end of the 2009 legislative session. 
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In most states, criminal

prosecution renders a

juvenile an " adult" 

forever

There is a special form of " automatic" 

transfer in 34 states for juveniles who

have previously been prosecuted as

adults. Most of these " once adult/always

adult" laws are comprehensive, mandating

criminal handling of all posttransfer of- 
fenses. However, Maryland, Michigan, 

Minnesota, and Texas have laws that apply

only to posttransfer felonies, whereas
Iowa, California, and Oregon require that

the juveniles involved be at least 16. 

Generally, once adult/ always adult laws

apply only to juveniles who were convict- 

ed of the offenses for which they were

originally transferred. However, this is not

necessary in all states, at least if the origi- 

nal transfer was based on an individual- 

ized judicial determination. 

Many states give courts
special flexibility in
handling youth subject
to transfer

Even states with automatic or prosecutor - 

controlled transfer laws often have com- 

pensating mechanisms that introduce
some form of individualized judicial con- 

sideration into the process. 

The most straightforward of these correc- 

tive mechanisms is the reverse waiver. A

total of 24 states have reverse waiver

laws, which allow juveniles whose cases

are filed in criminal court to petition to

have them removed to juvenile court, ei- 

ther for trial or disposition. Criminal court

judges deciding reverse waiver motions

usually consult the same kinds of stan- 
dards and weigh the same factors as their

juvenile court counterparts in discretion- 

ary waiver proceedings— but the burden

of proof may be shifted to the juvenile as

Some states give juvenile courts power to impose criminal sanctions in
certain categories of cases

Any Certain Certain Certain Certain

criminal Certain Capital person property drug weapon

State offense felonies crimes Murder offenses offenses offenses offenses

Alaska 16

Arkansas 14 NS 14 14 j
Colorado NS NS

Connecticut 14 NS

Illinois 13

Kansas 10

Massachusetts 14 14 14

Michigan NS NS NS NS NS

Minnesota 14

Montana 12 NS NS NS NS NS

New Mexico 14 14 14 14

Ohio 10 10

Rhode Island NS

Texas NS NS NS NS

Notes: An entry in the column below an offense category means that there is at least one offense in that category
for which a juvenile may receive a blended sentence in juvenile court. The number indicates the youngest possible
age at which a juvenile committing an offense in that category is subject to blended sentencing. " NS" indicates that, 
in at least one of the offense restrictions indicated, no minimum age is specified. Table information is as of the end

of the 2009 legislative session. 

the moving party. Moreover, even in states
that have a reverse waiver option, it is not

necessarily afforded to all transferred
youth: 10 states with reverse waiver laws

explicitly limit its availability. 

Blended sentencing laws are also designed
to provide a measure of individualization

and flexibility in cases subject to transfer. 

Laws in 18 states authorize their criminal

courts, in sentencing juveniles who have
been tried and convicted as adults, to im- 

pose juvenile dispositions rather than

criminal ones under some circumstances. 

Such " criminal blended sentencing" stat- 
utes can function somewhat like reverse

waiver laws, returning transferred juve- 
niles on an individual basis to the juvenile

correctional system for treatment and re- 

habilitation. However, they often require
that a transferred juvenile receive a sus- 

pended criminal sentence, over and above

any juvenile disposition. In any case, here

again, criminal blended sentencing is

commonly authorized only for a subset of

those youth who are criminally convicted. 

Juvenile blended sentencing laws in 14

states are sometimes seen as providing a

last chance" alternative for youth who

would otherwise be transferred. A youth

subject to the most common form of ju- 

venile blended sentencing is tried in juve- 
nile court and given a juvenile disposition

but in combination with a suspended

criminal sentence. Although this may be

preferable to straight criminal handling, 
the practical effects of juvenile blended

sentencing statutes are not well under- 

stood. Because juvenile blended sentenc- 

ing thresholds are actually lower than
transfer thresholds in most states, there is

a possibility that such laws, instead of

providing a mitigating alternative to trans- 

fer, are instead being used for an " in- 
between" category of cases that would
not otherwise have been transferred at all. 
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State transfer laws changed radically in the closing
decades of the 20th century
Before 1970, transfer in

most states was court- 

ordered on a case-by- 
case basis

Laws allowing juvenile courts to waive ju- 

risdiction over individual youth, sending
hard cases" to criminal courts for adult

prosecution, could be found in some of

the earliest juvenile codes and have al- 

ways been relatively common. Most states

had enacted such judicial waiver laws by

the 1950s, and they had become nearly

universal by the 1970s. 

For the most part, these laws left transfer

decisions to the discretion of juvenile

court judges. Laws that made transfer

automatic" for certain categories— either

by mandating waiver or by requiring that

some charges be filed initially in criminal

court— were rare and tended to apply only

to rare offenses such as murder or capital

crimes. Before 1970, only eight states had
such laws. 

Laws giving prosecutors the option to
charge some juveniles in criminal court

were even rarer. Only two states— Florida

and Georgia— had prosecutorial discretion

laws before 1970. 

States adopted new

transfer mechanisms in

the 1970s and 1980s

During the next two decades, automatic
and prosecutor -controlled forms of trans- 

fer proliferated steadily. In the 1970s
alone, five states enacted new prosecuto- 

rial discretion laws, and seven more

states adopted some form of automatic

transfer. 

By the mid- 1980s, nearly all states had ju- 
dicial waiver laws, 20 states had automat- 

ic transfer laws, and 7 states had

prosecutorial discretion laws. 

Automatic" transfer laws proliferated in the decades after 1970 ... 

1985: 

2000: 

tripm

4111417A. 

0 "Automatic" 
transfer laws (8) 

0 "Automatic" 
transfer laws (20) 

DC

1 "Automatic" - 
transfer laws (38) 

DC

Sources: Pre -1970 and 1985 maps adapted from Feld' s The Juvenile Court Meets the Principle of the Offense: 

Legislative Changes to Juvenile Waiver Statutes and Hutzler' s Juveniles as Criminals: 1980 Statutes Analysis. 
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as did prosecutorial discretion laws

Pre -1970: 

Sam
YellPIS

I1411irtgi
4117
0 Prosecutorial

discretion laws (2) 

1985: 

2000: 

Prosecutorial

discretion laws (7) 

CI Prosecutorial' 
discretion laws (15) 

DC

Sources: Pre -1970 and 1985 maps adapted from Feld' s The Juvenile Court Meets the Principle of the Offense: 

Legislative Changes to Juvenile Waiver Statutes and Hutzler' s Juveniles as Criminals: 1980 Statutes Analysis. 

The surge in youth

violence that peaked in

1994 helped shape

current transfer laws

State transfer laws in their current form are

largely the product of a period of intense

legislative activity that began in the latter
half of the 1980s and continued through

the end of the 1990s. Prompted in part

by public concern and media focus on
the rise in violent youth crime that began

in 1987 and peaked in 1994, legislatures

in nearly every state revised or rewrote
their laws to lower thresholds and broad- 

en eligibility for transfer, shift transfer

decisionmaking authority from judges to
prosecutors, and replace individualized

discretion with automatic and categorical

mechanisms. 

Between 1986 and the end of the 1990s, 

the number of states with automatic

transfer laws jumped from 20 to 38, and

the number with prosecutorial discretion

laws rose from 7 to 15. Moreover, many
states that had automatic or prosecutor - 

controlled transfer statutes expanded their

coverage in such a way as to change their
essential character. In Pennsylvania, for

example, an exclusion law had been on

the books since 1933— but had applied

only to cases of murder. Amendments
that took effect in 1996 transformed what

had been a narrow and rarely used safety

valve into a broad exclusion covering a

long list of violent offenses. 

In recent years, transfer

laws have changed little

Transfer law changes since 2000 have

been minor by comparison. No major new
expansion has occurred. On the other

hand, states have shown little tendency to
reverse or even reconsider the expanded

transfer laws already in place. Despite the

steady decline in juvenile crime and vio- 
lence rates since 1994, there has as yet

been no discernible pendulum swing away
from transfer. 

September 201 1 9



For every 1, 000 petitioned delinquency cases, about

9 are judicially waived to criminal court
Juvenile court data

provide a detailed

picture of waiver in

the U.S. 

Each year juvenile courts provide detailed

delinquency case processing data to the
National Juvenile Court Data Archive that

the National Center for Juvenile Justice

maintains. Using this information, NCJJ
generates annual estimates of the number

and characteristics of cases that juvenile

court judges waive to criminal court in the

nation as a whole. In 2007, using data

contributed by more than 2, 200 juvenile
courts with jurisdiction over 81% of the

nation' s juvenile population, juvenile

courts are estimated to have waived juris- 

diction in about 8, 500 cases— less than

1% of the total petitioned delinquency
caseload. 

Nearly half of all cases judicially waived to
criminal court in 2007 involved a person

offense as the most serious charge. Youth

whose cases were waived were over- 

whelmingly males and tended to be older
teens. Although a substantial proportion

37%) of waivers involved black youth, ra- 

cial disparity in the use of judicial waiver
has diminished. In 1994, juvenile courts

waived cases involving black youth at 1. 5

times the rate at which cases involving

white youth were waived. By 2007, the

disparity was reduced to 1. 1 times the
white rate. 

The use of judicial

waiver has declined

steeply since 1994

The number of judicially waived cases hit
a historic peak in 1994— when about

13, 100 cases were waived— and has

fallen 35% since that year. There are two

sets of causes that might account for this

trend: 

The likelihood of judicial waiver among petitioned delinquency cases
was lower in 2007 than in 1994 for all offense categories and demo- 

araahic arouos

Offense/ demographic

Total cases waived

Most serious offense

Person

Property

Drugs

Public order

Gender

Male

Female

Age at referral

15 or younger

16 or older

Race/ ethnicity
White

Black

Profile of judicially waived
delinquency cases

1994 2007

Percentage of petitioned cases

judicially waived to criminal court
1994 2007

13, 100

100% 

42

37

12

9

8, 500

100% 

48

27

13

11

13, 100 8, 500

2. 6% 

1. 1

2. 1

0. 6

1. 7% 

0. 7

1. 0

0. 3

100% 100% 

95 90 1. 7 1. 1

5 10 0. 4 0. 4

100% 100% 

13 12 0. 3 0. 2

87 88 3. 0 1. 7

100% 100% 

53 59 1. 2 0. 9

44 37 1. 8 1. 0

Note: These data on cases judicially waived from juvenile court to criminal court do not include cases filed
directly in criminal court via other transfer mechanisms. 

Source: Authors' analysis of Puzzanchera et al.' s Juvenile Court Statistics 2007. 

Decreases in juvenile violent crime

reduced the need for waiver. Juvenile

arrests for most crimes, and particu- 

larly for Violent Index offenses, have

fallen almost every year since 1994. 

Because judicial waiver has historically

served as a mechanism for removing
serious and violent offenders from a

juvenile system that was seen as ill- 

equipped to accommodate them, a

reduction in serious and violent crime

should naturally result in some reduc- 
tion in the volume of waivers. 

New transfer mechanisms displaced

waiver. The nationwide proliferation

and expansion of nontraditional trans- 

fer mechanisms also may have con- 
tributed to the reduction in waivers. 

In states with prosecutorial discretion

or statutory exclusion laws, cases

involving juvenile -age offenders can

originate in criminal courts, bypassing

the juvenile courts altogether. During
the 1990s, law revisions in most states

exposed more youth to these forms of

transfer. Because these new laws were

generally operating already by the mid- 
1990s, many juveniles who would pre- 

viously have been candidates for waiv- 
er were subject to nonwaiver transfer

instead. Overall transfer volume after

1994 could have stayed the same— or

even continued to rise— even as waiver

volume declined. 

It is probable that both of these causes

were at work and that declining waiver
numbers reflect both overall juvenile

crime trends and the diminished impor- 

tance of judicial waiver relative to other

transfer mechanisms. 
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Juvenile arrest and judicial waiver trends for serious violent offenses had similar patterns over the past two

decades

Number of arrests

160, 000

140,000

120,000

100,000

80, 000

60,000

40,000

20,000

Juvenile Violent Crime Index arrests

0

1985 1987 1989 1991 1993 1995 1997 1999 2001 2003 2005 2007

Number of cases
5, 000

4, 500

4, 000

3, 500

3,000

2, 500

2, 000

1, 500
Judicially waived Violent Crime Index cases

1, 000

500

0

1985 1987 1989 1991 1993 1995 1997 1999 2001 2003 2005 2007

The Violent Crime Index includes the offenses of murder and nonnegligent manslaughter, forcible rape, robbery, and aggravated assault. 

III! From the mid- 1980s to the peak in 1994, the number of juvenile arrests for Violent Crime Index offenses nearly doubled and then declined substantially through
2004 ( down 39%). This decade- long decline was followed by an 11% increase over the next 2 years, and then a 4% decline between 2006 and 2007. 

Similarly, the number of cases judicially waived for Violent Crime Index offenses tripled between 1988 and 1994 and then declined 57% through 2003. Between
2003 and 2007, the number of cases waived increased 47%. 

Sources: Authors' analyses of FBI unpublished reports for 1980 through 1997, the FBI' s Crime in the United States reports for 1998 through 2007, and Sickmund et al.' s Easy
Access to Juvenile Court Statistics 2007. 
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National information on juvenile cases filed directly
in criminal court is fragmentary
No national data set

tracks cases that bypass

juvenile courts

No data source exists that is comparable

to the National Juvenile Court Data Ar- 

chive for nonwaiver cases— those in

which juveniles are processed in criminal

court as a result of statutory exclusions or

prosecutors' discretionary choices. Be- 

cause they are filed in criminal court like
other cases, involve defendants who are

adults" at least for criminal handling pur- 
poses, and represent an insignificant pro- 

portion of the criminal justice system' s

overall caseload, juvenile cases originating

in criminal court can be very difficult to

isolate statistically. Legal, definitional, and

reporting variations from state to state
also make it hard to aggregate what infor- 

mation is available. Although several fed- 

erally sponsored criminal processing data
collection efforts have shed some light on

cases involving juvenile -age offenders, to
date none has been designed to yield reli- 

able national estimates of the overall vol- 

ume and characteristics of these cases. 

As a result, at the national level, a big part

of the picture of transfer is missing. 

BJS research provides

glimpses of transfer

case characteristics

Available national statistics on criminal

processing of juveniles come primarily
from a handful of large- scale data gather- 

ing efforts that the federal Bureau of Jus- 
tice Statistics ( BJS) sponsors. Both the

State Court Processing Statistics ( SCPS) 
program and the National Judicial Report- 

ing Program ( NJRP) periodically collect

detailed information on felony cases in
state criminal courts. Special analyses of

data from both programs have yielded in- 

formation on the relatively small subset of

felony cases that involve youth. The BJS- 

sponsored National Survey of Prosecutors
NSP) has likewise been used to collect

basic information on criminal prosecution

of juveniles in the states. 

The SCPS collects demographic, offense, 

processing, and sentencing information

on felony defendants from a sample of 40
large urban jurisdictions that are repre- 

sentative of the nation' s 75 largest coun- 

ties. For the 1998 SCPS, BJS used an

oversampling technique to capture suffi- 

cient information on criminally processed
juveniles to support a special analysis of

this subgroup. Although it did not pro- 
duce a sample that was representative of

the nation as a whole— and so cannot tell

us about juveniles charged in criminal

court with misdemeanors rather than felo- 

nies, or those processed outside the

nation' s 75 largest counties— the study
did provide useful insight into urban

transfer cases in which serious offenses

are alleged: 

Volume. About 7, 100 juveniles were

criminally processed for felonies in the

40 sampled counties during 1998. 

Transfer mechanism. Less than a

quarter of the cases reached criminal

court via judicial waiver. More com- 

mon were exclusion cases ( 42%) and

prosecutorial direct files ( 35%). 

Charges. The most serious charge at

arrest in about half of the cases was

either robbery ( 31%) or assault ( 21%). 

The next most common charges were

drug trafficking ( 11%) and burglary ( 8%). 

Demographics. Defendants were over- 

whelmingly male ( 96%) and predomi- 

nantly black ( 62%). 

The NJRP collects information on felony
sentences in state courts. The 1996 NJRP

collected data from 344 counties, generat- 

ing a subsample of juvenile -age felony

cases that, while not statistically represen- 
tative of all transferred juveniles, was

Targe enough to enable researchers to ex- 

plore ways in which juvenile cases dif- 

fered from those of other convicted

felons. 

Compared with adult felons, the special

analysis found, transferred juveniles were

more likely than their adult counterparts
to be male ( 96% versus 84%) and black

55% versus 45%). Juveniles were more

likely than adults to have a person offense
as their most serious offense at convic- 

tion ( 53% versus 17%) and far less likely
to have a drug offense ( 11% versus 37%). 

The majority of juvenile felony
defendants in the 75 largest

counties reached criminal court

through nonjudicial transfer

Percentage of

juvenile felony
Demographic defendants

Volume 7, 100

Transfer mechanism 100. 0% 

Judicial waiver 23. 7

Prosecutor direct file 34. 7

Statutory exclusion 41. 6

Most serious charge 100. 0% 

Violent offense 63. 5

Property offense 17. 7

Drug offense 15. 1

Public order offense 3. 5

Gender 100. 0% 

Male 95. 8

Female 4. 2

Race 100. 0% 

White 19. 9

Black 62. 2

Other 1. 8

Hispanic 16. 2

Source: Authors' adaptation of Rainville and

Smith' s Juvenile Felony Defendants in Criminal
Courts: Survey of 40 Counties, 1998. 
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Most prosecutors' 

offices report trying
juveniles as adults

The NSP is a regular BJS- sponsored sur- 

vey of chief prosecutors who try felony
cases in state courts of general jurisdic- 

tion. Its primary purpose is to collect

basic information on office staffing, fund- 

ing, caseloads, etc., but several recent
surveys have asked respondents whether

their offices proceeded against juveniles

in criminal court and, if so, how many
such cases were prosecuted in the 12

months preceding the survey. The 2005

NSP, which was a survey of a nationally
representative sample of 310 prosecutors, 

found that about two- thirds of prosecu- 

tors' offices tried juveniles in criminal

court. On the basis of the 2005 respons- 

es, it was estimated that about 23, 000

juvenile cases had been criminally prose- 

cuted nationwide during the 12 months

preceding the survey. 

Although the NSP information is useful as

a starting point in assessing the criminal

processing of youth, it must be handled
with a certain amount of caution. Respon- 

dents were asked to give either the actual

number of criminally prosecuted juvenile

cases over the preceding 12 -month period
or their best estimates, but there is no

way of knowing the basis for any esti- 
mates provided. In any case, the informa- 

tion elicited gives only an aggregate case
total and does not contribute to under- 

standing the characteristics or processing

of those cases. 

Transferred juvenile felons were far more likely than adult felons to be
convicted of violent offenses

Demographic

Most serious felony charge
Violent offense

Property offense
Drug offense
Weapons offense

Other offense

Gender

Male

Female

Race

White

Black

Other

Transferred

juvenile felons

100% 

53

27

11

3

6

100% 

96

4

100% 

43

55

2

Adult felons

100% 

17

30

37

3

14

100% 

84

16

100% 

53% 

45

2

Source: Authors' adaptation of Levin, Langan, and Brown's State Court Sentencing of Convicted felons, 1996. 

A new is JS survey will help fill information gaps
on criminal processing of juveniles nationally

BJS recently awarded a new national

survey effort to Westat and subcontrac- 
tor, the National Center for Juvenile

Justice, with the goal of generating ac- 

curate and reliable case processing sta- 

tistics for juveniles charged as adults. 

The Survey of Juveniles Charged as
Adults in Criminal Courts will be the

first effort of its kind that focuses sole- 

ly on generating national data on youth

in criminal court; it is likely to contrib- 
ute substantially to the knowledge re- 

garding the criminal processing of

youth. Drawing from a sample of felony
and misdemeanor cases filed against

youth in criminal courts who were

younger than 18— including both trans- 

fer cases and cases involving youth
who are considered adults under their

states' jurisdictional age Taws— the sur- 

vey will gather information on offender
demographics and offense histories, ar- 

rest and arraignment charges, transfer

mechanisms, and case processing and

disposition. 
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Most states do not track and account for all of their

juvenile transfer cases

The Transfer Data

Project documented

state transfer reporting
practices

In the absence of any one data source that
would make it possible to arrive at an ac- 

curate estimate of the number of juvenile - 

age offenders prosecuted in criminal

courts nationwide, it is necessary to look

instead to a variety of state sources. Un- 

fortunately, information from these scat- 

tered sources is fragmentary, hard to find, 
and harder to analyze. 

In an effort to document reliable sources

of state -level data on juvenile transfers, 

identify crucial gaps in available informa- 
tion on transferred youth and, if possible, 

fill in the national data picture on transfer, 

NCJJ conducted a Transfer Data Project in

2009. The project, a component of the

OJJDP- funded National Juvenile Justice

Data Analysis Project, began with a struc- 

tured search for any published or online

reports that official sources regularly is- 
sued within the 1995- 2009 time frame

and containing any state -level statistics on
criminal prosecution of juveniles. Follow- 

ing this initial search, project staff con- 

ducted a snowball survey of likely data

keepers in individual states, including
contributors to the National Juvenile Court

Data Archive, asking for further informa- 
tion, clarification, and leads. In all, 63

officials were contacted via e- mail and

telephone followups, including representa- 
tives of state juvenile justice agencies, 

state judicial administrative offices, state

prosecutors' agencies, and state statistical

analysis centers. Most state respondents

referred NCJJ staff to published reports

containing pertinent statistics, redirected

queries to other state officials, or con- 

firmed that the information sought was

not collected at the state level. However, 

officials in nine states were able to supply

NCJJ directly with transfer numbers that
resided in state information systems or

had otherwise been collected at the state

level but were not made available in public

reports. 

These data were analyzed along with
state -published statistics on transfer, 

yielding the most complete picture cur- 

rently available of juvenile transfer and

transfer -reporting practice in the states. 

In addition to being summarized in this

report, project findings regarding state

transfer and reporting practice will be

incorporated into the online summary of
state transfer laws found on OJJDP's

Statistical Briefing Book Web site, http:// 

ojjdp.gov/ojstatbb/ structure_process/ 

faqs. asp. 

Only 13 states publicly
report all transfers

From the information that the Transfer

Data Project assembled, it appears that

only a small minority of states currently

track and report comprehensive informa- 

tion regarding criminal prosecutions of ju- 

veniles. Indeed, only 13 states were

identified as publicly reporting even the

total number of their transfers, including
cases of juveniles who reach criminal

courts as a result of statutory exclusions

or prosecutors' discretionary choices as
well as judicial waiver decisions. States

that publish information on the offense

profiles or demo -graphic characteristics of

these youth, or provide details regarding

their processing or sentencing, are even

rarer. 

With respect to their reporting of the

number of transfers only, states fall into
four categories: 

Publicly report all transfers ( 13
states). A few of these states report

only a bare annual total— the number

of criminally prosecuted youth, the

number of criminal cases involving
youth, or both— but most report

something more, such as age, race, or

gender information on transferred

youth, how they reached criminal
court, what their offenses were, or how

their cases were resolved. 

Publicly report some but not all trans- 

fers ( 10 states). Commonly, these
states report the number of cases that

are sent to criminal court, following
waiver proceedings in juvenile court, 

but not the number that are filed

directly in criminal court. 

Contribute data to the National

Juvenile Court Data Archive but do

not otherwise report transfers ( 14

states). States that contribute annual

juvenile case processing data to the
Archive that NCJJ maintains are, in

effect, reporting information on judi- 

cially waived cases, although not to the

public. NCJJ uses these data to pre- 

pare national waiver estimates but

does not publish individual state waiv- 

er totals. Accordingly, Archive report- 

ing does not help the field and mem- 
bers of the public understand how

individual states' waiver laws are oper- 

ating in practice. 

Do not report transfers at all ( 14

states). These states do not contribute

data on waived cases to the Archive, 

and NCJJ was unable to locate any
other official reports containing their

waiver and/ or transfer totals. However, 

officials in five of these states respond- 

ed to NCJJ' s information requests by
sharing recent data on transfer cases

which suggests that they already
collect the pertinent information at the

state level or, at least, are capable of

collecting it. 
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About half of the states publicly report at least some information
regarding criminal prosecutions of juveniles

Contribute to the
National Juvenile

Publicly report Court Data Archive

Publicly report some but not but do not otherwise Do not report

State all transfers all transfers report transfers transfers at all

Number of states 13 10 14 14

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

District of Columbia

Florida

Georgia

Hawaii

Idaho

Illinois

Indiana

Iowa

Kansas

Kentucky
Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey
New Mexico

New York

North Carolina

North Dakota

Ohio

IN

a

Oklahoma

Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

Note: Table information is as of 2009. 

States are more likely to
track judicial waiver

cases than other kinds

of transfers

Relatively speaking, states do a better job

of tracking cases that originate in juvenile
court and are transferred to criminal court

on an individualized basis. Transfer cases

that bypass juvenile courts altogether are

more commonly " lost" in states' general

criminal processing statistics: 

Of the 46 states that have judicial

waiver laws, 20 publicly report annual
waiver totals and 13 more report waiv- 

ers to the National Juvenile Court Data

Archive. 

By contrast, of the 29 states with stat- 

utory exclusion laws requiring criminal

prosecution of some juveniles, only 2

publicly report the total number of
excluded cases, and 5 others report a

combined total of all criminally prose- 

cuted cases, without specifying the

transfer mechanism employed. 

Of the 15 states that have prosecutorial

discretion laws, only 1 publicly reports
the total number of cases filed in crim- 

inal court at prosecutors' discretion, 

and 4 others report an undifferentiated

total of all criminally prosecuted cases. 

The scarcity of information on cases in- 

volving youth prosecuted under exclusion

and prosecutorial discretion laws presents

a serious problem for those wishing to
assess the workings, effectiveness, and

overall impact of these laws. Even the few

states that provide a count of excluded or

direct -filed cases seldom report the kind

of demographic, offense, sentencing, and

other detail that is needed to inform judg- 

ments about whether laws entrusting
transfer decisions to prosecutors rather

than judges are being applied fairly and

consistently. It is not clear whether these

laws are targeting the most serious of- 

fenders and resulting in the kinds of sanc- 
tions lawmakers intended. And if these
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laws are operating as intended in one

state, are they doing so in all the states

that rely on such provisions? 

The absence of information on cases

transferred at prosecutors' discretion is

particularly troubling. Some prosecutorial

discretion laws are very broadly written. 
For example, in Nebraska and Vermont— 

neither of which currently publish annual

transfer statistics— any youth who is at

least 16 may be prosecuted as an adult at
the prosecutor' s option, regardless of the

offense alleged. However, even states that

limit prosecutors' discretionary authority

to cases involving serious offenses do not

thereby eliminate the possibility of unfair

or inappropriate use of the authority. 

Because statutory exclusion laws apply

automatically to all juveniles who come

within their provisions, they present less
danger of inconsistent, unfair, or inappro- 

priate enforcement. However, even appar- 

ently neutral laws may, in practice, fall

more heavily on certain groups. Again, 

many exclusion laws apply to very broadly

defined categories— all felony -grade
offenses, for example, or all offenses in

high- volume categories like assaults, rob- 

beries, burglaries, and drug offenses— 

that may, in practice, cover a variety of

actual crime scenarios, from the very seri- 
ous to the relatively trivial. Whether or not

exclusion laws are working as intended— 
increasing the likelihood of prosecution, 

conviction, incarceration, and long sen- 
tences, and serving as a deterrent— is a
question of fact that cannot be answered

without more information than is general- 

ly available at present. Additional data are
also needed to determine whether exclu- 

sion laws ( 1) impact certain groups more

than others, ( 2) impact large numbers of

youth whose offense profiles may be less

serious than those originally envisioned, 

or ( 3) work differently from one state to
another. 

Few states publicly report data on cases transferred by statutory
exclusion or prosecutorial discretion

Reports Reports Reports Reports

Has judicial judicial Has prose- statutory Has statutory

judicial waiver to waiver to cutorial discretion statutory exclusion
State waiver public Archive discretion to public exclusion to public

Number of states 46 20 28 15 5 29 7

Alabama

Alaska

Arizona

Arkansas

California

Colorado IN

Connecticut
i

Delaware

District of Columbia 1

Florida 1

Georgia 1 1

Hawaii 1

Idaho

Illinois

Indiana

Iowa 1

Kansas

Kentucky
Louisiana

Maine

Maryland

Massachusetts

Michigan 1

Minnesota 1 1

Mississippi

Missouri

Montana

Nebraska

Nevada IN

New Hampshire 1

New Jersey
New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma IN

Oregon 1

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee

Texas 1

Utah 1

Vermont

Virginia

Washington

West Virainia

Wisconsin  

Wyoming  

Partial reporting ( not all jurisdictions). 

Ie Combined total of transfer mechanisms ( not separated out). 

Note: Table information is as of 2009. 
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There are wide variations in the ways states
document juvenile transfers

Only a few states report
significant details about

transfer cases

The Transfer Data Project' s search for offi- 

cial state data on youth prosecuted as

adults uncovered a broad range of ap- 

proaches to reporting on transfers, partic- 

ularly in terms of the completeness and

level of detail of the information reported. 

Arizona, California, and Florida can be re- 

garded as exemplary states when it

comes to collecting and regularly report- 

ing detailed statistics on juveniles tried as

adults. Although they do not report exact- 

ly the same things in the same ways, they
do provide the field and the public with

most of the basic information needed to

assess the workings and impact of their

juvenile transfer laws. Most other states— 

even among those that regularly track and

report their annual juvenile transfer to- 

tals— report far fewer details regarding
those cases. 

Although there is no one " right" way to
report information on juvenile transfer

cases, reasonably complete documenta- 
tion could be expected to cover each of

the following general categories: 

Total volume. As noted previously, 

only 13 states report the total number
of cases in which juvenile -age offend- 

ers are prosecuted in criminal court, 

the total number of juveniles prosecut- 

ed, or both. 

Pathways. Of these 13 states, 5 pro- 

vide information showing how transfer
cases reached the criminal system— 

whether by way of judicial waiver, 

prosecutors' discretionary decisions, 

or as a result of statutory exclusions. 

In six others, judicial waiver was the

only transfer mechanism available. 

Demographics. Eight of the 13 states

provide age, race/ ethnicity, gender, or

other demographic information on

criminally prosecuted youth. 

Offenses. Only three of these states
provide information on the offenses for

which youth were transferred. 

Processing outcomes. Only one of
these states— California— reports

information on criminal court handling
and disposition of transfer cases. 

Available data show

dramatic differences in

states' transfer rates

Although the national picture is far from

complete, rough comparisons among the

subset of states that do track total trans- 

fers make it clear that there are striking

variations in individual states' propensity

to try juveniles as adults, even when dif- 
ferences in juvenile population sizes are

taken into account. 

Some state -to -state differences in per

capita transfer rates are undoubtedly

linked to differences in jurisdictional age

boundaries. The lowest transfer rates

among the 13 full -reporting states tend to
be found in the states that set lower age

boundaries for criminal court jurisdiction

Michigan, Missouri, North Carolina, and

Texas). In these states, 17- year-olds ( or in

the case of North Carolina, 16- and

17- year- olds) must be taken out of the

mix: They cannot be " transferred" for

criminal prosecution because they are al- 

ready within the original jurisdiction of the
criminal courts. That leaves a transfer - 

eligible population that is younger and

statistically less likely to be involved in se- 

rious offending. ( Of course, if one were

simply measuring the extent to which

states criminally prosecute youth who are

younger than 18, these states' rates would

be among the highest.) 

Differences in state transfer rates may

also be explained, in part, by broad differ- 

ences in the way transfer mechanisms

Offense and processing information on transfers is rarely reported
Processing

State Total volume Pathways Demographics Offenses outcomes

Number of states 13 11 8 3 1

Arizona

California

Florida

Kansas

Michigan

Missouri

Montana

North Carolina

Ohio

Oregon

Tennessee

Texas

asWashington  

Waiver -only states. 

Note: Table information is as of 2009. 
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work. In the six reporting states ( Kansas, 
Missouri, North Carolina, Ohio, Tennes- 

see, and Texas) that have only judicial

waiver laws— even including those in
which some waivers are mandated— aver- 

age transfer rates are generally lower than

those in the remaining seven states, 

which have statutory exclusion laws, 
prosecutorial discretion laws, or both. 

However, it can be difficult to account for

state transfer rate variations on the basis

of legal structures alone. For instance, 

Tennessee appears to transfer juveniles

far more often than Kansas ( although

both are waiver -only states) and, if any- 

thing, Tennessee law imposes more re- 
strictions on the juvenile court's power to

waive jurisdiction. 

Average annual transfer rate,* 2003- 2008: 

Florida

Oregon

Arizona

Tennessee

Montana

Kansas

Washington

Missouri

California

Ohio

Michigan

Texas

North Carolina

164. 7

95. 6

83. 7

42. 6

41. 6

25. 3

21. 2

20. 9

20. 6

20. 4

12. 4

8. 6

7. 1

Cases per 100,000 juveniles ages 10 to upper age of

juvenile court jurisdiction. 

Notes: Table is intended for rough comparison only. 
Unit of count varies from state to state. Some states

report by fiscal year, some by calendar year. Transfer
volume was unavailable for Montana in 2005, 2006, 

and 2008 and for Washington in 2008. 

Detailed transfer

reporting in some
states makes indepth

comparison possible

Because they document their juvenile

transfers more thoroughly than other

states, data from Arizona, California, and

Florida provide a considerably more nu- 
anced picture of transfer in practice. Even

though all three are populous " sunbelt" 

states with large urban centers, significant

crime, and a broadly similar array of
transfer laws, official reports from the

three states make clear that they have

markedly different approaches to transfer. 

Overall rates. The three states differ dra- 

matically in their per capita transfer

rates— with Florida being the clear outlier. 
Over the period from 2003 through 2008, 

Florida transferred youth at about twice

the rate of Arizona and about eight times

the rate of California. ( In fact, Florida's

rate was about five times the average

transfer rate in the other 12 states that

publicly reported total transfers during
this period.) One part of the explanation is

undoubtedly Florida's expansive prosecu- 
torial discretion law, which permits prose- 

cutors to opt for criminal handling of, 

among others, all 16- and 17- year-olds

accused of felonies. ( Only Nebraska
and Vermont give prosecutors more

discretionary authority.) However, both
Arizona and California prosecutors also

have broad prosecutorial discretion provi- 

sions, suggesting that aggressive use of

prosecutorial discretion in Florida may be
a factor as well. 

Transfer pathways. Although Florida has

an extremely broad and flexible judicial

waiver provision— authorizing waiver for

any offense, providing the juvenile was at

least 14 at the time of commission— judi- 

cial waiver is a relatively insignificant

transfer mechanism there, accounting for

only about 4% of total transfers from

2003 to 2008. In Arizona, 14% of trans- 

fers came by way of waiver, but waivers

steadily declined over that period, both in
absolute terms and as a proportion of

total transfers. 

In California, by contrast, about 40% 
of transfers from 2003 to 2008 were

California reports detailed case -processing outcomes for transferred youth

Adult

dispositions

2003- 2008) 

4, 604

Convictions

3, 407

74%) 

Acquitted

23

0. 5%) 

Dismissal/ 

diversion

1, 112

24%) 

Prison/ Youth

Authority sentence
1, 455

43%) 

Probation

296

9%) 

Probation with jail

1, 136

33%) 

Certified to

juvenile court

62

1%) 

Jail

68

2%) 

Other/ not reported

110

3%) 

Source: Authors' analyses of California Office of the Attorney General reports available online. 
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waivers. California prosecutors may make

a motion for "fitness hearings" for any
16- or 17 -year-old, regardless of the of- 

fense alleged, and for younger offenders

accused of more serious offenses. More- 

over, where youth are accused of serious

offenses or have serious prior records, 

they may be presumed to be unfit for ju- 

venile court handling and must affirma- 

tively prove otherwise. Perhaps because

this shifting of the burden of proof makes

the fitness hearing route easier for prose- 

cutors, it is frequently used and is fre- 

quently successful: 71% of all fitness

hearings from 2003 to 2008 resulted in

remand to criminal court. 

Demographics. In 2008, a majority of

transfers involved youth who were at least

age 17 in Florida ( 65%), Arizona ( 55%), 

and California ( 56%), but the racial and

ethnic mix was quite different. In Florida, 

most transferred youth in 2008 were

black ( 54%), whereas whites ( 29%) and

Hispanics ( 12%) were considerably un- 

derrepresented. By contrast, transfers

were predominantly Hispanic in Arizona
57%) and California ( 56%). 

Offenses. In all three states, the vast ma- 

jority of transfers involved felonies rather
than misdemeanors. In 2008, 98% of re- 

ported transfers in Arizona, 89% in Cali- 

fornia, and 94% in Florida involved

felonies, but transfer offenses in the three

states differed substantially. In Florida, 

only 44% of reported 2008 transfers in- 

volved person offenses, whereas 31% 

involved property offenses and 11% in- 

volved drug offenses. Transfers were far

more likely to involve person offenses in
Arizona ( 60%) and California ( 65%). 

Transfers for property offenses were less
common in those states ( 25% in Arizona, 

15% in California), as were transfers for

drug offenses ( 6% in Arizona, 4% in Cali- 

fornia). 

Case outcomes. As noted above, no com- 

parison is possible among the three states
with regard to the crucial issue of what

happens to transferred youth— only Cali- 

fornia reports processing outcomes in
transfer cases. However, because pro- 

cessing outcome information on transfer

cases is so rare, it is worth noting that, 
over the period from 2003 through 2008, 

about three- quarters of cases involving ju- 
veniles disposed in California' s criminal

courts resulted in convictions. Following
conviction, youth were sentenced to some

form of incarceration ( in a prison, jail, or

California Youth Authority facility) in al- 
most 8 of 10 cases. 
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Nearly 14,000 transfers can be accounted for in
2007—but most states are missing from that total
The size of the gaps in

available transfer data

can be broadly estimated

On the basis of juvenile court case pro- 

cessing data reported to the National
Juvenile Court Data Archive, 8, 500 judicial

waivers are estimated to have occurred

nationwide in 2007. The six states that

track and report all of their nonjudicial

transfers as well— Arizona, California, 

Florida, Michigan, Oregon, and Washing- 
ton— reported an additional 5, 096 non - 

judicial transfer cases in 2007. Unpublished

state -level information that Idaho provided

to the Transfer Data Project contributed

some 20 additional nonjudicial transfers

to the 2007 total of 13, 616. 

A great deal is missing from this total, 

however— including nonjudicial transfers

in the 29 other states that have statutory
exclusion or prosecutorial discretion laws

but do not publish statistics on criminal

prosecution of juveniles and were not able

to provide the Transfer Data Project with

data from which 2007 totals could be de- 

rived. These 29 states fall into three basic

groups. 

States with extremely narrow nonjudicial
transfer laws. In five of these states, 

transfer by means other than judicial

waiver must be a very rare event. Massa- 
chusetts, Minnesota, and New Mexico

have statutory exclusion provisions, but

they apply only to juveniles accused of
homicide. Utah has an exclusion law that, 

apart from homicide cases, covers only

felonies that inmates in secure custody
commit. Wisconsin' s exclusion applies

only to homicides and cases involving as- 
saults committed against corrections, 

probation, and parole personnel. Even

without knowing more, the authors can
predict that the contribution to the na- 

tion' s nonjudicial transfer total from these

five states would be insignificant. 

States with extremely broad nonjudicial
transfer laws. At the other extreme, laws

in two states— Nebraska and Vermont— 

authorize criminal prosecution of any 16 - 
or 17 -year-old youth, at the prosecutor's

option, regardless of the offense alleged. 

In a third state— Wyoming— prosecutors

have discretion to prosecute all misde- 

meanants in criminal court, as long as

they are at least 13 years old. Laws of this

exceptionally broad type are likely to gen- 
erate large numbers of transfer cases, 

even though the states involved are not

populous ones. In fact, criminal court data

from Vermont, analyzed by NCJJ as part
of a one- time study for that state' s Agency

for Human Services, found nearly 1, 000
cases in which 16- and 17 -year- old Ver- 

mont youth were handled as adults in a

single year— a contribution to the nation' s

transfer total that would be comparable to

California' s published total in a typical

year. 

Other states. In the remaining 21 states, 
nonjudicial transfer provisions are much

broader in scope than those in the first

group but not so broad as those in the
second. Youth are subject to nonjudicial

transfer in these states for a range of of- 

fenses or offense types, all far more com- 

mon than homicide. Nevertheless, they

must meet some minimum threshold of

offense seriousness. Some states within

this middle group list specific offenses

qualifying for nonjudicial transfer. In oth- 
ers, nonjudicial transfer laws do not mere- 

ly apply to named offenses but also to

felony offenses generally, or at least to fel- 
onies of a particular grade or grades. 

Among states that do not track and report nonjudicial transfers, the
number unaccounted for depends on the scope of each state' s laws

Nonjudicial transfer Nonjudicial Nonjudicial transfer Prosecutorial

only for extremely transfer for for all felonies or discretion limited

State rare offenses listed offenses range of felonies solely by age
Number of states 5 16 5 3

Alabama  
Alaska  
Arkansas

Colorado 1
Delaware  
Dist. Of Columbia  

Georgia  
Illinois  
Indiana
Iowa 1
Louisiana  

Maryland  
Massachusetts  

Minnesota  

Mississippi

Montana  
Nebraska

Nevada  

New Mexico  

New York 1
Oklahoma  
Pennsylvania  

South Carolina
South Dakota
Utah  

Vermont

1

Virginia  

Wisconsin  

Wyoming
Note: Table information is as of the end of the 2009 legislative session. 
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Jurisdictional age laws may " transfer" as many as
175,000 additional youth to criminal court

In 13 states, youth

become criminally
responsible before their

18th birthdays

Although it is important to have an idea of

the number and characteristics of juve- 

niles who are prosecuted as adults under

state transfer laws, it should be remem- 

bered that most criminal prosecutions in- 

volving youth younger than 18 occur in

states that limit the delinquency jurisdic- 
tion of their juvenile courts so as to ex- 

clude all 17- year-olds— or even all

16- year-olds— accused of crimes. States

have always been free to define the re- 

spective jurisdictions of their juvenile and

criminal courts. Nothing compels them to
draw the line between " juvenile" and

adult" at the 18th birthday; in fact, there

are 13 states that hold youth criminally

responsible beginning with the 16th or

Upper age of original juvenile
court jurisdiction, 2007

Age State

15 Connecticut,* New York, North

Carolina

16 Georgia, Illinois,** Louisiana, 

Massachusetts, Michigan, Missouri, 

New Hampshire, South Carolina, 

Texas, Wisconsin

17 Alabama, Alaska, Arizona, 

Arkansas, California, Colorado, 

Delaware, District of Columbia, 

Florida, Hawaii, Idaho, Indiana, 

Iowa, Kansas, Kentucky, Maine, 
Maryland, Minnesota, Mississippi, 

Montana, Nebraska, Nevada, 

New Jersey, New Mexico, North
Dakota, Ohio, Oklahoma, Oregon, 

Pennsylvania, Rhode Island, South

Dakota, Tennessee, Utah, Vermont, 

Virginia, Washington, West Virginia, 

Wyoming

Upper age of original jurisdiction is being
raised from 15 to 17: the transition will be

complete by 2012. 
Upper age rose from 16 to 17 for those

accused of misdemeanors only, effective 2010. 

17th birthday. The number of youth
younger than 18 prosecuted as adults in

these states— not as exceptions, but as a

matter of routine— can only be estimated. 

But it almost certainly dwarfs the number
that reach criminal courts as a result of

transfer laws in the nation as a whole. 

A total of 2. 2 million

youth younger than 18

are subject to routine

criminal processing

The authors do not know the number of

youth prosecuted as adults in states that

set the age of adult responsibility for

crime at 16 or 17 for many of the same

reasons that they do not know the num- 
ber of youth prosecuted as adults under

transfer laws. However, rough estimates

are possible, based on population data

and what is known about the offending
behavior of 16- and 17 -year- old youth. 

In 2007, there were a total of 2. 2 million

16- and 17- year-olds who were consid- 

ered criminally responsible " adults" under

the jurisdictional age laws of the states in

which they resided. If one applies age- 

specific national delinquency case rates

the number of delinquency referrals per

1, 000 juveniles) to this population group

and assume that they would have been
referred to criminal court at the same

rates that 16- and 17- year-olds are re- 

ferred to juvenile courts in other states

then as many as 247, 000 offenders
younger than age 18 would have been re- 

ferred to the criminal courts in 2007. 

To determine the number of youth who

are actually criminally prosecuted in the

13 states, delinquency case rates may be

less pertinent than delinquency petition
rates— that is, the age- specific rates at

which youth are formally processed in

rather than merely referred to) juvenile

court. On the basis of age- specific delin- 

quency petition rates, one would expect

about 145, 000 youth younger than 18 to

have been criminally prosecuted in the 13
states in 2007. 

It is possible to refine this rough estimate

somewhat further. To account for the fact

that different groups are formally pro- 
cessed in court at different rates, one can

control not only for age but also for sex
and race. If one applies age-, sex-, and

race -specific petition rates to the popula- 

tion involved, an estimated 159, 000 youth

who were younger than 18 were prosecut- 

ed in criminal courts in the 13 states in

2007. 

One can also take population density into
account. The estimation procedure that

NCJJ used to produce national data on ju- 

venile court processing characteristics

uses the county as the unit of aggrega- 
tion. As part of the multiple -imputation

and weighting process, all U. S. counties
are placed into one of four strata on the

basis of the size of their youth population, 

and specific rates are developed for age/ 

race groups within each of the strata. If

we apply similar age-, race-, and strata - 

specific petition rates to this population, 

we arrive at an estimate of 175,000 cases

involving 16- or 17- year-olds tried in
criminal court in the 13 states in 2007. 

It should be noted again, however, that all

of these estimates are based on an as- 

sumption that is at least questionable: that

juvenile and criminal courts would re- 

spond in the same way to similar offend- 

ing behavior. In fact, it is possible that
some conduct that would be considered

serious enough to merit referral to and

formal processing in juvenile court— such

as vandalism, trespassing, minor thefts, 
and low- level public order offenses— 

would not receive similar handling in
criminal court. 
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Juveniles in most states can be jailed while awaiting
trial in criminal court

Contact with adult

inmates is sometimes

but not always restricted

Depending on state law, local practice, 
and such factors as the age of the ac- 

cused, juveniles who are confined while

awaiting criminal trial may be held in juve- 
nile detention facilities or adult jails. 

A total of 48 states authorize jailing of ju- 

veniles who are awaiting trial in criminal

court. In 14 of these states, use of adult

jails rather than juvenile detention facili- 

ties for pretrial holding of transferred ju- 
veniles is mandated, at least in some

circumstances; in the rest, the use of jails

is allowed but not required. Sometimes a

special court order or finding is required

for jail holding, and sometimes a minimum
age. For example, California requires a

finding that a youth' s pretrial detention in

an ordinary juvenile facility would endan- 
ger the public or other juvenile detainees. 

In Illinois, a juvenile must be at least 15 to

be held in jail, and a court must specifical- 

ly order it. New Jersey requires a special
hearing, comparable to a transfer hearing, 

before jail holding may be ordered. On the
other hand, some states, such as Idaho

and Tennessee, generally mandate use of
jails for pretrial confinement when juve- 

niles are processed as adults but empow- 

er courts to order the use of juvenile

detention centers in individual cases. 

Laws in 18 of the states that allow jail

holding of juveniles specify that they
must be kept from contact with adult jail

inmates. Transferred youth in most states

may also be held in juvenile detention fa- 

cilities, either routinely or pursuant to

court orders in individual cases. 

Most states allow but do not require transferred youth to be held

pretrial in adult jails rather than juvenile detention centers

Jailing of Minimum age, Use of jails
transferred youth special condition, mandated Youth—adult

allowed pending or court order under some separation

State criminal trial required circumstances required

Number of states 48 15 14 18

Alabama

Alaska

Arizona 1

Arkansas

California IN

Colorado

Connecticut

Delaware

District of Columbia

Florida II

Georgia

Hawaii

Idaho

Illinois

Indiana

Iowa

Kansas

Kentucky
Louisiana

Maine 1

Maryland 1

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska 1 1

Nevada

New Hampshire

New Jersey
New Mexico

New York 1

North Carolina

North Dakota

Ohio

Oklahoma 1

Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee

Texas 1

Utah 1

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

Note: New Mexico and Washington provisions apply only to previously convicted juveniles. Table information is as
of the end of the 2009 legislative session. 
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A 2009 survey found
that more than 7,000

youth who were younger

than 18 were in jails

Federal data collections shed some light

on state approaches to pretrial holding
of transferred youth. The BJS- sponsored

Annual Survey of Jails ( ASJ) provides a

one -day snapshot of the population con- 

fined in jails nationwide. According to the
most recent ASJ, at midyear 2009 the na- 

tion' s jails held a total of 7, 220 inmates

who were younger than 18, including
5,847 who had been tried or were await- 

ing trial as adults— less than 1% of the

total jail population. 

However, this cannot be considered an

exact count of " transferred juveniles" in

jail because many of these inmates who
were younger than 18 were held in states

where ordinary criminal court jurisdiction
begins at age 16 or 17. Moreover, the

total does not take account of inmates

who were accused of offenses committed

while younger than 18 but were already

older than 18 by the time of the survey. 

The Census of Juveniles in Residential

Placement ( CJRP) provides a one -day
population count of the nation' s juvenile

facilities, including those normally used

for detaining youth pending trial in the
juvenile system. The most recent CJRP

found that, as of the 2007 census date, 

a total of 1, 101 individuals being held in
juvenile residential facilities nationwide

were awaiting proceedings in criminal
court, in addition to 303 who were await- 

ing transfer hearings. Taken together, 
these youth made up about 1. 6% of the

residents of the nation' s juvenile facilities. 

Between 2005 and 2009, an average of 5, 700 juveniles were held as adults

in local jails— less than 1% of all inmates

Number of juveniles

7, 000

6, 000

Juveniles held as adult inmates in local jails

5, 000 - 

4, 000 - 

3, 000

2, 000 -- 

1, 000 - 

2005 2006 2007 2008 2009

Note: Authors' adaptation of Minton' s Jail Inmates at Midyear 2009— Statistical Tables, Prison and Jai/ Inmates at

Midyear. 

Federal law prohibiting
holding of juveniles with
adults does not apply to
transferred juveniles

The Juvenile Justice and Delinquency
Prevention ( JJDP) Act of 1974, as

amended, generally requires, as a

condition of federal funding for state
juvenile justice systems, that juvenile

delinquents and status offenders not

be confined in jails or other facilities

in which they have contact with' in- 
carcerated adults who have been

convicted or are awaiting trial on

criminal charges. However, regula- 

tions interpreting the JJDP Act pro- 

vide that juveniles who are being
tried as adults for felonies or have

been criminally convicted of felonies

may be held in adult facilities without

violating this " sight and sound sepa- 
ration" mandate. Juveniles who have

been transferred to the jurisdiction of

a criminal court may also be con- 
fined with other juveniles in juvenile

facilities without running afoul of the
JJDP Act mandate. However, once

these youth reach the state' s maxi- 

mum age of extended juvenile juris- 

diction, they must be separated from
the juvenile population. 

The proposed Juvenile Justice and

Delinquency Prevention Reauthoriza- 
tion Act of 2009, currently pending
before Congress, would eliminate the

special exception that permits jail

holding of transferred juveniles while

they await proceedings in criminal
court. Effective 3 years from the en- 

actment of the Reauthorization Act, 

the sight and sound separation man- 

date would apply to such youth. They
could not be jailed with adults unless

a court of competent jurisdiction, 

after considering a number of indi- 
vidualized factors, had determined

that the interests of justice

required it. 
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Convicted juveniles do not always receive harsher

sanctions in the adult system

Sentencing and
correctional handling of
transferred youth vary
from state to state

There are few national sources of informa- 

tion regarding what happens to youth

once they are transferred to criminal

courts. Even the most basic question— 

whether convicted youth are sanctioned

more severely in the adult system than

they would have been in the juvenile sys- 
tem— is difficult to answer, as various

studies focusing on individual jurisdic- 
tions have yielded inconsistent results. 

On the one hand, most studies have con- 

cluded that criminal processing of these

youth is more likely to result in incarcera- 
tion and that periods of incarceration that

criminal courts impose tend to be longer. 

However, a few have found no such differ- 

ences in sentencing severity. In any case, 

it is likely that juvenile -criminal sentencing
differences are largest in states that crimi- 

nally prosecute only the most serious
juvenile offenders. In states with transfer

laws that apply to a broader range of less
serious offenses, one would expect the

adult system to regard transferred youth

more lightly— and perhaps more lightly
than the juvenile system would. 

Special analyses of data from the State

Court Processing Statistics Program
SCPS) and the National Judicial Report- 

ing Program ( NJRP) have shed some light

on the ways in which criminal sentencing
of transferred juvenile felons compares

with dispositions of nontransferred youth

on the one hand, and with sentencing of
adult criminals on the other. In the first

comparison, data on juvenile felony defen- 
dants from the 1990, 1992, and 1994

SCPS sample were contrasted with data

on youth formally processed in the juve- 
nile courts of the same large urban juris- 

dictions. Overall, 68% of the transferred

youth received sentences involving incar- 

ceration in jail or prison, whereas only
40% of the nontransferred youth received

dispositions involving placement in juve- 
nile correctional facilities. Of those con- 

victed in criminal court of violent offenses, 

79% were sentenced to incarceration, 

whereas only 44% of those adjudicated

delinquent for violent offenses received

juvenile dispositions involving placement. 
Similar criminal -juvenile differences were

found in sanctions received by property
offenders ( 57% incarcerated in the crimi- 

nal system versus 35% in the juvenile

system), drug offenders ( 50% versus

41%), and public order offenders ( 60% 

versus 46%). 

A separate issue is whether, by reason of
their age, juveniles in criminal court re- 

ceive more lenient sentencing treatment
than adult defendants. Analyses of 1996

NJRP data and 1998 SCPS data, compar- 

ing sentences that transferred juvenile fel- 
ons received with sentences that adult

felony defendants received, found no such

consistent pattern of age -based leniency. 
Both studies found that transferred juve- 

niles convicted of violent felonies were

about as likely as adults to be sentenced
to some form of incarceration. At least in

the NJRP sample, juveniles convicted of

property and weapons offenses were con- 

siderably more likely to be incarcerated

than adult property and weapons offend- 

ers. Moreover, even though the NJRP

analysis showed that transferred juveniles

were sentenced to shorter maximum pris- 

on terms than were adults for sexual

assault, burglary, and drug offense con- 

victions, they received longer prison
terms than adults did for murder and

weapons offense convictions. 

Among felony defendants
transferred juveniles

prison terms

Offense/ 

convicted of property and weapons offenses, 

were far more likely than adults to be sentenced to

Profile of felony Mean maximum sentence

sentence imposed length ( in months) 

defendant Total Prison Jail Probation Prison Jail Probation

All offenses

Transferred juveniles 100% 60% 19% 21% 91 6 44

Adults 100 37 23 40 59 6 38

Violent offenses

Transferred juveniles 100 75 9 15 118 8 55

Adults 100 78 5 17 101 7 46

Property offenses
Transferred juveniles 100 46 27 27 39 6 43

Adults 100 18 28 54 46 6 38

Drug offenses
Transferred juveniles 100 31 36 33 30 6 29

Adults 100 34 28 38 47 6 39

Weapons offenses' 

Transferred juveniles 100 55 20 25 48 6 26

Adults 100 39 17 44 42 5 31
Other offenses

Transferred juveniles 100 37 43 20 48 6 33

Adults 100 22 37 41 41 6 36

Source: Authors' adaptation of Levin, Langan, and Brown' s State Court Sentencing of Convicted Felons, 1996. 
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Convicted youth may
sometimes serve part of

their sentences in

juvenile facilities

States take a variety of correctional ap- 
proaches with criminally convicted youth

who receive sentences of incarceration, 

including straight incarceration in adult fa- 
cilities with no distinction between minor

and adult inmates, segregated incarcera- 

tion in special facilities for underage of- 

fenders, and graduated incarceration that

begins in juvenile facilities and is followed

by later transfer to adult ones. According
to juvenile correctional agencies respond- 

ing to a 2008 survey that the Council of
Juvenile Correctional Administrators con- 

ducted, in about two- thirds of states, 

juveniles who have been convicted and

sentenced to incarceration by criminal

courts may serve some portion of their

sentences in juvenile correctional

facilities. 

Several states set a statutory minimum

age— typically 16— for commitment to an

adult correctional facility. In Delaware, for
example, a youth younger than 16 who

has been sentenced to a term of impris- 

onment must be held initially by the
state' s Division of Youth Rehabilitation

Services and then transferred to the

state' s Department of Corrections upon

reaching his or her 16th birthday. 

The 2007 Census of Juveniles in Residen- 

tial Placement counted a total of 761 in- 

mates in juvenile residential facilities who

had been convicted in criminal court and, 

presumably, were either serving their

sentences or awaiting transfer to adult
facilities. 

State prisons, the bulk

of them in the South, 

held more than 2, 700

juveniles in 2009

At mid -year 2009, the National Prisoner

Statistics Program, which collects one - 

day snapshot information on state prison
inmates, counted a total of 2, 778 inmates

younger than age 18 in state prisons

nationwide. About 46% of these inmates

were held in prisons in southern states. 

Although many of these youth were un- 

doubtedly convicted following prosecution
under state transfer laws, more than half

were held in states where ordinary crimi- 
nal court jurisdiction begins at age 16 or

17 rather than 18. 

Half of inmates younger than 18 held in state prisons come from states

with a younger age of criminal responsibility

More than 100 ( 10) 

EI 50 to 100 ( 7) 
15to50( 11) 

O 5 to 15 ( 7) 
O Less than 5 ( 15) 

State Inmates* State Inmates* State Inmates* 

U. S. total 2, 778 Upper age 17 1, 368 Montana 1

Alabama 118 Nebraska 21

Upper age 15 737 Alaska 7 Nevada 118

Connecticut 332 Arizona 157 New Jersey 21

New York 190 Arkansas 17 New Mexico 3

North Carolina 215 California 0 North Dakota 0

Colorado 79 Ohio 86

Upper age 16 673 Delaware 28 Oklahoma 19

Georgia 99 Florida 393 Oregon 13

Illinois 106 Hawaii 2 Pennsylvania 61

Louisiana 15 Idaho 0 Rhode Island 1

Massachusetts 8 Indiana 54 South Dakota 1

Michigan 132 Iowa 13 Tennessee 22

Missouri 31 Kansas 5 Utah 6

New Hampshire 0 Kentucky 0 Vermont 4

South Carolina 89 Maine 0 Virginia 16

Texas 156 Maryland 58 Washington 2

Wisconsin 37 Minnesota 13 West Virginia 0

Mississippi 28 Wyoming 1

Reported number of inmates younger than age 18 held in custody in state prisons, 2009. 

Source: Authors' adaptation of West' s Prison Inmates at Midyear 2009— Statistical Tables, Prison and Jail

Inmates at Midyear. 
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Transfer laws generally have not been shown to
deter crime

Some research suggests

that transfer may
increase subsequent

offending

Given the many practical ways in which

state transfer laws vary in their scope and
operation, blanket statements about their

effects should be read with caution. How- 

ever, insofar as these laws are intended to

deter youth crime generally, or to deter or
reduce further criminal behavior on the

part of youth subjected to transfer, re- 

search over several decades has generally
failed to establish their effectiveness. 

Research on the general deterrence ef- 

fects of transfer laws— their tendency to
discourage the commission of offenses

subject to transfer and criminal prosecu- 

tion— has not produced entirely consis- 
tent results. Most studies have not found

reductions in juvenile crime rates that can

be linked to transfer laws. One multistate

analysis by Levitt concluded that there
could be a moderate general deterrent ef- 

fect, and studies based on interviews with

juveniles, conducted by Redding and Full- 

er and by Glassner and others, suggest
the possibility that transfer laws could

deter crime if sufficiently publicized. How- 
ever, the weight of the evidence suggests

that state transfer laws have little or no

tendency to deter would- be juvenile crimi- 
nals. Possible explanations include juve- 

niles' general ignorance of transfer laws, 

tendency to discount or ignore risks in

decisionmaking, and lack of impulse
control. 

A separate body of research, comparing

postprocessing outcomes for criminally

prosecuted youth with those of youth

handled in the juvenile system, has

uncovered what appear to be counter - 

deterrent effects of transfer laws. Six

large- scale studies summarized by Red- 

ding— employing a range of different
methodologies and measures of offend- 

ing, and focusing on a variety of jurisdic- 
tions, populations, and types of transfer

laws— have all found greater overall recid- 

ivism rates among juveniles who were

prosecuted as adults than among matched

youth who were retained in the juvenile

system. Criminally prosecuted youth were

also generally found to have recidivated

sooner and more frequently. Poor out- 
comes like these could be attributable to a

variety of causes, including the direct and
indirect effects of criminal conviction on

the life chances of transferred youth, the

lack of access to rehabilitative resources

in the adult corrections system, and the

hazards of association with older criminal

mentors." 

However, some critics have raised the

possibility that the observed greater reof- 

fending on the part of transferred youth is

simply a consequence of group differenc- 
es between transferred and nontransferred

youth— not an effect of transfer but a

selection bias" that could not be correct- 

ed for, given the limited information and

statistical controls available to research- 

ers. ( See, for example, Meyers' study
The Recidivism of Violent Youths in Ju- 

venile and Adult Court: A Consideration of

Selection Bias.") 

The studies finding that transfer had
counterdeterrent effects did not all agree

in finding these effects for all offense
types— leaving open the possibility that

criminal prosecution may work for some

kinds of young offenders and not work for

others. In fact, a 2010 comparison, by
Schubert and others, of rearrest outcomes

for transferred and nontransferred youth

found that, whereas transfer appeared to

have no effect on rearrest rates for the

sample as a whole, transferred person of- 

fenders had lower rearrest rates than their

nontransferred counterparts. 

Although transfer laws in general have not

been shown to work ( that is, improve

public safety by reducing serious crime
through specific or general deterrence), it

is not clear whether this conclusion ap- 

plies to all transfer laws equally because

the key studies have been conducted in

only a handful of states. Again, it should

be remembered that transfer laws vary

considerably, and their effects are unlikely

to be uniform. It may be that some trans- 

fer provisions— targeting certain offenses

or resulting in certain sanctions— are more

effective in deterring crime than others. 

The data gathered under BJS' s new Sur- 

vey of Juveniles Charged in Adult Criminal

Courts should significantly contribute to

our understanding of the national impact
of state transfer mechanisms but is un- 

likely to support state -level analyses. 

Better state -level data are necessary to
support the state -specific research that is

clearly needed to shed light on the impact
and workings of each state's transfer

laws. 
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Potential for Change: Public Attitudes and Policy Preferences
for Juvenile Justice Systems Reform
Executive Summary

A Center for Children's Law and Policy Report

Introduction

New polling data on Americans' attitudes about youth, race and crime reveal strong support for
juvenile justice reforms that focus on rehabilitating youthful offenders rather than locking them up in
adult prisons. The public also believes that African American and poor youth receive less favorable
treatment than those who are white or middle class. 

The poll was commissioned by the Center for Children' s Law and Policy as part of the John D. and
Catherine T. MacArthur Foundation' s Models for Change juvenile justice reform initiative, which
supports juvenile justice reform in Illinois, Pennsylvania, Louisiana and Washington state. Prior to
the poll, focus groups on the issues were held in Chicago, Pittsburgh, Baton Rouge and Seattle. The
poll included oversampling in the four Models for Change states to determine attitudes by the public
there. 

Survey findings include: 

The public recognizes the potential of young people to change. Nearly nine out of 10 ( 89 percent) 
of those surveyed agreed that "almost all youth who commit crimes have the potential to
change," and more than seven out of 10 agreed that " incarcerating youth offenders without
rehabilitation is the same as giving up on them." 

The public supports redirecting government funds from incarceration to counseling, education and
job training programs for youth offenders. Eight out of 10 favor reallocating state government
money from incarceration to programs that provide help and skills to enable youth to become
productive citizens. 

The public views the provision of treatment and services as more effective ways of rehabilitat- 
ing youth than incarceration. Majorities saw schooling, job training, mental health treatment, 
counseling and follow- up services for youth once they leave the juvenile justice system
to help them go back to school or find a job as " very effective" ways to rehabilitate young
people. Less than 15 percent of those surveyed thought that incarcerating juveniles was a
very effective" way to rehabilitate youth. 



The public favors keeping nonviolent juveniles in small. residential facilities in their own communities
rather than in large distant institutions. More than three- quarters of the public favors juvenile jus- 
tice policies that keep nonviolent youth in small facilities in their own communities, and six in
10 favor community supervision for nonviolent youth. Eight out of 10 favor keeping these youth
in small residential facilities rather than in large institutions. 

The public believes the juvenile justice system treats low- income youth, African American youth and
Hispanic youth unfairly. Almost two- thirds of respondents said that poor youth receive worse treatment
than middle- class youth who get arrested for the same offense. A majority think that African Ameri- 
can youth receive worse treatment than white youth who get arrested for the same offense. 
More than seven out of 10 favor funding programs that help Hispanic youth who get in trouble
with the law overcome the language barriers they face in the juvenile justice system. 

1. The public recognizes the potential of young people to change. 

The juvenile justice system in the United States began a century ago in Chicago with the enlightened

goal of providing individualized treatment, supervision and services to troubled and at -risk youth. In the
1990s, attitudes changed. A temporary rise in violent juvenile crime and a few spectacular cases fueled
political calls for more punitive approaches: a shift away from rehabilitation and toward the implemen- 
tation of harsher sanctions, reduced confidentiality of juvenile proceedings and increased incarceration
of young people. 

Today, the fallacies that drove the wave of punitive poli- 
cies are being challenged and the space for new ideas to
flourish is growing. A number of factors— falling crime
rates, state budget crises, rigorous demonstrations of

what works" and new research on brain development in
adolescents— are encouraging policymakers to reconsider
the wisdom of " get -tough" policies. There is a large reservoir of public support that policymakers can

draw upon to help shift the juvenile justice system back to the principles on which it was founded. 

The public believes that almost all young people who commit crimes have the potential to change. 

Nearly nine out of 10 people nationally (89 percent) agreed with the statement that "almost all youth
who commit crimes are capable of positive growth and have the potential to change for the better." 
In the Models for Change states, more than eight out of 10 agreed with the statement. Similarly, more
than eight out of 10 disagreed with the statement that "there is not much you can do to change youth
who commit crimes." More than three out of four agreed that " incarcerating youth offenders without
rehabilitation is the same as giving up on them." 

The system seetns to ignore the potential any

child may have. The way the system seems to
be set up, they seern to be written off rather
than helping there become productive society
members. 1 think they keep throwing these kids
away."— Focus group respondent Chicago
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Nearly nine out of 10 agreed that " almost all youth

100% 4 who commit crimes have the potential for change." 
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Agree Disagree

Please tell me if you agree or disagree with each of the following statements. ( Do you
agree or disagree? Is that strongly or somewhat agree/ disagree?) Almost all youth who
commit crimes are capable of positive growth and have the potential to change for the
better. 
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More than seven out of 10 agreed that " incarcerating
youth offenders without rehabilitation is the same as

Agree Disagree

Please tell me if you agree or disagree with each of the following statements. (Do you agree
or disagree? Is that strongly or somewhat agree/ disagree?) Incarcerating youth offenders
without rehabilitation is the same as giving up on them." 
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2. The public supports redirecting government funds from incarceration to counseling, education and job
training for youth offenders. 

In Illinois, Pennsylvania, Louisiana and Washington, the legislatures have enacted policies that discour- 

age incarcerating youth in large state facilities and encourage having more young people under commu- 
nity supervision or receiving services and treatment in their own communities. The public supports this
change in policy. 

A majority in the United States and in the four Models
for Change states strongly favor taking away some of the

money their state spends on incarcerating youth offenders
and spending it instead on programs for counseling, educa- 
tion and job training for youth offenders. Eight out 10 say
they strongly favor or somewhat favor this policy choice. 
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For nonviolent crimes, it would make more

sense to take the money, x amount of dollars
to keep an individual incarcerated for x amount
of time you could put that to programs

to prevent thern from being m jail to begin
with. "---Focus group respondent. Baton Rouge

Eight out of 10 favor reallocating stoney front incarceration
to programs for youthful offenders. 

Favor Oppose

Do you favor or oppose taking away some of the money your state government spends

on incarcerating youth offenders and spending it instead on programs for counseling, 
education and job training for youth offenders. Is that strongly or somewhat favor/ op- 
pose?" 

4



3. The public views the provision of treatment, services and community supervision as more effective
ways of rehabilitating youth than incarceration. 

Large majorities see providing treatment, services and
community supervision as more effective ways of reha- 

bilitating youth who commit crimes than punishment or

incarceration in either an adult or juvenile facility. 

If you' re just going to throw them in a place
where no one cares and nobody does anything, 
you' re just going to grow up an 18 -year-old kid
that still Inas nothing.'— Focus group respondent. 
Baton Rouge

A majority views family counseling, mental health treat- 

ment, vocational and job training and assistance with getting a high school education as " very ef- 
fective" ways to rehabilitate young people who commit crimes. In contrast, less than 15 percent see

incarcerating youth in either a juvenile or adult facility as being ' very effective" at rehabilitating youth
who commit crimes. 

One of the biggest challenges facing communities is the development of effective " aftercare" services
and plans for juveniles: the ability to connect juveniles leaving the system with the programs and servic- 
es they need to adjust and succeed. More than six in 10 of those surveyed nationally said that " provid- 
ing follow-up services once youth leave the juvenile justice system to help them go back to school or
get a job" was a " very effective" way to rehabilitate young people who commit crimes. 

Treatment, supervision and services were seen as " very effective" 
ways to rehabilitate youthful offenders. Less than 15 percent

thought that " locking them up" was " very effective." 

Helping Youth get a High School Education

Vocation Training and Job Skills

Aftercare Services

Mental Health Treatment

Family Counseling

Mentoring by an Adult

Community Service

Counseling by a Social Worker

Juvenile Facilities

Adult Facilities

0% 20% 40% 60% 80% 

Percent reporting " very effective" 

I am going to read you a list of things the juvenile justice system can do to help rehabilitate
youth who commit crimes. In your opinion, please tell me how effective each of the following is
in rehabilitating youth offenders: very effective, somewhat effective, not very effective, or not
at all effective way to rehabilitate youth who commit crimes?" 
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Similarly, when responses of "somewhat effective" and " very effective" are combined, most respon- 
dents believe that non -incarceration options are productive ways to rehabilitate youth. Across all ques- 

tion items, about nine out of 10 see mentoring, job training, mental health treatment and other non -in- 
carceration options as effective ways to rehabilitate youth who commit crimes. 

By contrast, six out of 10 survey participants see incarcerating youth in a juvenile facility as " some- 
what" or " very" effective. Few people think that incarcerating youth in adult jails and prisons is effec- 
tive: less than three out of 10 see them as effective ways to rehabilitate youth. 

More than eight out of 10 people said that providing community-based
services is a " somewhat" or "very" effective way to rehabilitate

youth, compared to six out of 10 or three out of 10 for incarcerating youth. 

Helping Youth get a High School Education

Vocation Training and Job Skills

Mentoring by an Adult

Mental Health Treatment

Aftercare Services

Family Counseling

Community Service

Counseling by a Social Worker

Juvenile Facilities

Adult Facilities
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Percent reporting " somewhat" or "very" effective

I am going to read you a list of things the juvenile justice system can do to help rehabili- 
tate youth who commit crimes. In your opinion, please tell me how effective each of the

following is in rehabilitating youth offenders: very effective, somewhat effective, not very
effective or not at all effective way to rehabilitate youth who commit crimes?" 

Putting them in prison without even a thought
to rehabilitation is pretty much the status quo

and is not accomplishing anything There' s a lot
more options than just giving them a DCN [De- 
partment of Corrections number] and forgetting
about them "— Focus group respondent, Baton Rouge

6

The problem is that t've are punishment -focused
rather than education-, rehab- and change- focused. 

The change l would make is to provide funding for
mentor and group -based education and rehabilita- 
tion. "--- Focus group respondent, Chicago



4. The public favors keeping nonviolent juveniles in small, residential facilities in their own communities
rather than in large distant institutions. 

Of all youth arrested each year, more than 90 percent are charged with nonviolent offenses. Of the

youth subsequently held either in detention or juvenile corrections facilities across the country, more
than six in 10 are held for nonviolent offenses' Illinois and Louisiana recently made policy changes to

increase the number of young people in " community -supervision," which generally involves keeping
nonviolent youth in their own homes under the close supervision of a caseworker or probation officer, 

where they are required to receive counseling services and attend school. 

To help move more nonviolent youth to places more likely to reduce their reoffending, several states
have embraced the " Missouri model" approach. In Missouri, young people were removed from large, 
distant state institutions and into small, " community-based" residential facilities that provide intensive
services. Three- fourths of those committed to state care in Missouri are placed in open environments, 

such as nonresidential treatment programs, group homes or other non -secure facilities. In open environ- 

ments, youth typically spend each weekday focused on both academics and counseling alongside 10 to
12 other youths who share a dormitory. Afterwards, residents participate in community service activi- 
ties, tutoring, and individual and family counseling. 2 Statistics from the Missouri Department Youth
Services found that in 2006, the recidivism rate was only 8.7 percent.' It is difficult to compare that fig- 
ure to other states' recidivism rates because states use different measurement practices.' In an effort

to overcome these measurement differences, the Virginia Department of Juvenile Justice conducted a

study in 2005 using the same definition of juvenile recidivism in 27 states.' The study showed that 55
percent of juveniles released from facilities in Florida, New York and Virginia were rearrested within

one year. Louisiana and Washington, D.C., have recently embraced the " Missouri model" approach. 

Wherever young people are in the juvenile justice system, the public wants them to be held account- 

able. Eight out of 10 say that they want a stronger focus on accountability and that the system is not
focused enough on " teaching youth who commit crimes to be accountable for their actions." However, 

the public supports keeping nonviolent offenders, who comprise the majority of youth who enter the
system and the majority of youth who are incarcerated, in community-based facilities or under commu- 
nity supervision. 

Sickmund, Melissa, T.J. Sladky and Wei Kang. 2005. Census of Juveniles in Residential Placement Databook. www.ojjdp. ncjrs. 
org/ ojstatbb/ cjrp/ 

Mendel, Richard A. 2001. Less Cost, More Safety: Guiding Lights for Reform in Juvenile Justice. Washington, D. C.: American
Youth Policy Forum. www.aecf.org/ upload/ PublicationFiles/ less% 20cost%20more% 20safety.pdf. 

Missouri Department of Social Services. 2006. Division of Youth Services Annual Report: Fiscal Year 2006. www.dss. mo.gov/ re/ 
pdf/ dys/ dysfy06.pdf. 

Snyder, Howard N. and Melissa Sickmund, 2006. Juvenile Offenders and Victims: 2006 National Report. Washington, D. C.: Office
of Juvenile Justice and Delinquency Prevention. http:// ojjdp.ncjrs.gov/ ojstatbb/ nr2006/ downloads/ NR2006. pdf
Virginia Department of Juvenile Justice. 2005. Juvenile recidivism in Virginia. DJJ Research Quarterly. Richmond, VA: VDJJ; 

cited in Snyder, Howard N. and Melissa Sickmund. 2006. Juvenile Offenders and Victims: 2006 National Report. Washington, D. C.: 
Office of Juvenile Justice and Delinquency Prevention. 
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Seventy- six percent strongly or somewhat favor " placing nonviolent youth in facilities located in their own
communities." Eight out of 10 say they favor placing nonviolent youth " in a residential facility that holds a
small number of youth" instead of incarcerating them in a large juvenile facility. Six out of 10 nationally say
that instead of incarceration in a Targe juvenile facility, they favor assigning a nonviolent youth " to live in their
own homes and receive counseling and other services under the close supervision of a caseworker." 
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The public favors keeping nonviolent juvenile offenders in
community-based facilities or under community

supervision. 

81% 

Community -Based
Facilities

Small Residential

Facilities

Community
Supervision

m Favor

Ea Oppose

Please tell me whether you favor or oppose each of the following proposals for dealing
with youth convicted of NONVIOLENT crimes. Is that strongly or somewhat favor/ oppose?" 

A majority of respondents favor community supervision over
incarceration for nonviolent juvenile offenders. 

Favor Oppose

Please tell me whether you favor or oppose each of the following proposals for deal- 
ing with youth convicted of NONVIOLENT crimes. (Do you favor or oppose this? Is that
strongly or somewhat favor/ oppose?) Instead of incarceration in a juvenile facility, assign- 
ing youth to live in their own homes and receive counseling and other services under the
close supervision of a caseworker." 
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6. The public believes the juvenile justice system treats low- income youth, African American youth and

Hispanic youth unfairly. 

It' s almost like that's the face they expect to
see. - Focus group participant. Baton Rouge

ve seen kids in white neighborhoods be

picked out just for being black. 1 think there' s
definitely an attitude. The attitude that cops
have towards them is they' re guilty for walking
down the street. "— Focus group respondent. Chicago

The public thinks that the system treats some youth— specifically, poor or low- income youth, and African
American and Hispanic youth— unfairly and that the juvenile justice system or " programs" should be devel- 
oped to help the system be more fair to youth of color. 

The public strongly believes that low- income youth receive worse treatment at the hands of the justice
system. Nearly two-thirds of people polled nationwide (65 percent to 34 percent), and the majority of those
surveyed in the Models for Change states think poor youth receive worse treatment than middle- income youth

arrested for the same offense. 
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Nearly two-thirds of respondents said that poor youth who get arrested
receive worse treatment by the justice system than middle- income youth
arrested for the same offense. Three percent said that poor youth receive

better treatment than middle- income youth. 

Worse Same or Better

In general, do you think a poor youth who gets arrested receives the same, better, or

worse treatment by the justice system than a middle- income youth who gets arrested for
the same offense?" 

About half of those polled said that "an African American youth who gets arrested receives worse treatment

by the justice system than a white youth who gets arrested for the same offense." In each of the Models for
Change states, a larger proportion of the public believe that African American youth receive worse treatment

rather than the " same" or " better" treatment. At a time when the justice system is just beginning to learn the
scale of Hispanic overrepresentation in the justice system, 47 percent of the public thought Hispanic youth

receive worse treatment compared with white youth, with 41 percent saying they thought Hispanics received
the same treatment as white youth. 
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About half of those polled said that African American youth who get

arrested receive worse treatment by the justice system than white
youth arrested for the same offense. Three percent said that African

American youth receive better treatment than white youth. 

53% 

Worse Same or Better

in general, do you think an African American youth who gets arrested receives the same, 

better, or worse treatment by the justice system than a white youth who gets arrested for
the same offense?" 

The public recognizes the language barriers that Hispanic youth face in the juvenile justice system. 

More than seven out of 10 nationally, and more than six out of 10 in the Models for Change states, think

we should fund more programs to help Hispanic youth who get in trouble with the law overcome the
language barriers they face in the juvenile justice system." In addition, six out of 10 respondents agreed

that "we should fund more programs that acknowledge and address the cultural backgrounds of His- 

panic youth who get in trouble with the law." 

80% 

70% 

60% 

50% 

40% 

30% 

20% 

IO% 

0% 

More than seven out of 10 think we should fund more programs

to help Hispanic youth who get in trouble with the law overcome
the language barriers they face in the juvenile justice system. 

Agree Disagree

Please tell me if you agree or disagree with the following statements. (Do you agree or
disagree? Is that strongly or somewhat agree/ disagree?) We should fund more programs to
help Hispanic youth who get in trouble with the law overcome language barriers they face
in the juvenile justice system." 
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Conclusion: The public is ready to support juvenile justice reform. 

The findings from the survey show that the public is ready to support juvenile justice reform. The public
sees rehabilitation, services, treatment and community supervision as more effective ways to curb

reoffending than incarceration in either juvenile or adult facilities. A majority of respondents support
moving juveniles out of Targe institutions and into community-based facilities or into community supervi- 
sion. And the public favors redirecting funds spent on incarceration to support these community- based
services. 

The public believes the juvenile justice system treats low- income youth, African American youth and
Hispanic youth unfairly. The public thinks that poor youth, African American youth and Hispanic youth
are more likely to receive worse treatment in the juvenile justice system than white youth charged with
the same offense. More than seven out of 10 think that the system should fund more programs that
help Hispanic youth overcome language barriers, and six out of 10 support measures to address their
cultural backgrounds when they are in the justice system. 

These results also show that Models for Change is implementing the kinds of reforms the public sup- 
ports in Illinois, Pennsylvania, Louisiana and Washington. While the nature of the work varies from state

to state, all are working toward reducing overrepresentation and racial and ethnic disparities, improving
the delivery of mental health services, expanding community- based alternatives to incarceration, in- 
creasing the number of youth receiving services that have been proven effective, keeping young people
out of adult facilities and helping young people return home after being in the juvenile justice system. 
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About the Poll and Methodology

As part of Models for Change, one of the initiative' s grantees -- the Center for Children' s Law and

Policy— asked a public opinion research firm to survey public attitudes on youth, crime, race and the
juvenile justice system. In the summer of 2007, Belden Russonello and Stewart (BRS) conducted eight

focus groups on the issues in Chicago, Pittsburgh, Baton Rouge and Seattle. Informed by the results
from the focus groups, BRS conducted a national survey in September 2007. 

Survey interviews were conducted September 17 to September 29 of 500 adults 18 years or older
nationwide and approximately 300 adults in the four Models for Change states. The national survey of
500 people had a margin of error of ± 4.4 percent, and the individual state surveys had a margin of error
of ± 5.7 percent. 

For more information, contact Mark Soler, Executive Director, Center for Children' s Law and Policy, at

msoler@cclp.org or (202) 637-0377 ext. 104. 

Models for Change is an effort to create successful and replicable models of juvenile justice system reform

through targeted investments in key states. With long- term funding and support from the John O. and
Catherine T. MacArthur Foundation, Models for Change seeks to accelerate progress toward a more

rational, fair, effective, and developmentally appropriate juvenile justice system. Four states - Illinois, 
Louisiana, Pennsylvania and Washington - have been selected as core Models for Change sites. Other

states participate in action networks targeting mental health and disproportionate minority contact in
juvenile justice systems. 

Contact information: 

Center for Children's Law and Policy
Mark Soler

1701 K Street, NW

Suite 600

Washington, DC 20006

Phone: (202) 637-0377

www.cclp.org

www.modelsforchange. net

Press inquiries on Models for Change: 
Jen Humke

The John D. and Catherine T. MacArthur Foundation

140 S. Dearborn Street, Chicago, IL 60603- 5285
312) 726- 8000

jhumke® macfound.org
www.macfound.org
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) 

Respondent, ) 

v. ) 

NICHOLAS PETER BLAZINA, ) 

Petitioner. ) En Banc

STATE OF WASHINGTON, ) 

Respondent, ) 

v. ) 

MAURICIO TERRENCE PAIGE -COL I'ER, ) Filed MAR 1 2 2015

Petitioner. ) 

No. 89028- 5

consol. w/No. 89109- 5) 

MADSEN, C. J.— At sentencing, judges ordered Nicholas Blazina and Mauricio

Paige -Colter to pay discretionary legal financial obligations ( LFOs) under RCW

10. 01. 160( 3). The records do not show that the trial judges considered either defendant' s

ability to pay before imposing the LFOs. Neither defendant objected at the time. For the

first time on appeal, however, both argued that a trial judge must make an individualized
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inquiry into a defendant' s ability to pay and that the judges' failure to make this inquiry

warranted resentencing. Citing RAP 2. 5, the Court of Appeals declined to reach the issue

because the defendants failed to object at sentencing and thus failed to preserve the issue

for appeal. 

Although a defendant has the obligation to properly preserve a claim of error, an

appellate court may use its discretion to reach unpreserved claims of error consistent with

RAP 2. 5. In this case, we hold that the Court of Appeals did not err in declining to reach

the merits. However, exercising our own RAP 2. 5 discretion, we reach the merits and

hold that a trial court has a statutory obligation to make an individualized inquiry into a

defendant' s current and future ability to pay before the court imposes LFOs. Because the

trial judges failed to make this inquiry, we remand to the trial courts for new sentence

hearings. 

FACTS

A. State v. Blazina

A jury convicted Blazina of one count of second degree assault, and the trial court

sentenced him to 20 months in prison. The State also recommended that the court impose

a $ 500 victim penalty assessment, $ 200 filing fee, $ 100 DNA (deoxyribonucleic acid) 

sample fee, $400 for the Pierce County Department of Assigned Counsel, and $ 2, 087. 87

in extradition costs. Blazina did not object, and the trial court accepted the State' s

recommendation. The trial court, however, did not examine Blazina' s ability to pay the

discretionary fees on the record. Instead, Blazina' s judgment and sentence included the

following boilerplate language: 

2



No. 89028- 5 ( consol. w/No. 89109- 5) 

2. 5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS The court

has considered the total amount owing, the defend[ ant]' s past, present
and future ability to pay legal financial obligations, including the
defendant' s financial resources and the likelihood that the defendant' s

status will change. The court finds that the defendant has the ability or
likely future ability to pay the legal financial obligations imposed
herein. RCW 9. 94A.753

Clerk' s Papers at 29. 

Blazina appealed and argued that the trial court erred when it found him able to

pay his LFOs. The Court of Appeals declined to consider this claim because Blazina " did

not object at his sentencing hearing to the finding of his current or likely future ability to

pay these obligations." State v. Blazina, 174 Wn. App. 906, 911, 301 P. 3d 492 ( 2013). 

We granted review. State v. Blazina, 178 Wn. App. 1010, 311 P. 3d 27 ( 2013). 

B. Slate v. Paige -Colter

The State charged Paige -Colter with one count of first degree assault and one

count of first degree unlawful possession of a firearm. A jury convicted Paige -Colter as

charged. The trial court imposed the State' s recommended 360 -month sentence of

confinement. The State also recommended that the court " impose ... standard legal

financial obligations, $ 500 crime victim penalty assessment, $ 200 filing fee, $ 100 fee for

the DNA sample, $ 1, 500 Department of Assigned Counsel recoupment ... [, and] 

restitution by later order." Paige -Colter Verbatim Report of Proceedings ( Paige -Colter

VRP) (Dec. 9, 2011) at 6. Paige -Colter made no objection. The trial court accepted the

State' s recommendation without examining Paige- Colter' s ability to pay these fees on the

record. Paige-Colter' s judgment and sentence included boilerplate language stating the

court considered his ability to pay the imposed legal fees. 

3
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Paige -Colter appealed and argued that the trial court erred when it imposed

discretionary LFOs without first making an individualized inquiry into his ability to pay. 

The Court of Appeals concluded that Paige -Colter waived these claims by not objecting

below. State v. Paige -Colter, noted at 175 Wn. App. 1010, 2013 WL 2444604, at * 1. 

We granted review on this issue and consolidated the case with Blazina. State v. Paige - 

Colter, 178 Wn.2d 1018, 312 P. 3d 650 ( 2013). 

ANALYSIS

A defendant who makes no objection to the imposition of discretionary LFOs at

sentencing is not automatically entitled to review.' It is well settled that an " appellate

court may refuse to review any claim of error which was not raised in the trial court." 

RAP 2. 5( a). This rule exists to give the trial court an opportunity to correct the error and

to give the opposing party an opportunity to respond. State v. Davis, 175 Wn.2d 287, 

344, 290 P. 3d 43 ( 2012), cert. denied, U.S. , 134 S. Ct. 62, 187 L. Ed. 2d 51

2013). The text of RAP 2. 5( a) clearly delineates three exceptions that allow an appeal as

a matter of right. See RAP 2. 5( a). 2

Blazina and Paige -Colter do not argue that one of the RAP 2. 5( a) exceptions

applies. Instead, they cite State v. Ford, 137 Wn.2d 472, 477- 78, 973 P.2d 452 ( 1999) 

1 The State argues that the issue is not ripe for review because the proper time to challenge the

imposition of an LFO arises when the State seeks to collect. Suppl. Br. of Resp' t (Blazina) at 5- 
6. We disagree. ' Three requirements compose a claim fit for judicial determination: if the

issues are primarily legal, do not require further factual development, and the challenged action
is final."' State v. Bahl, 164 Wn.2d 739, 751, 193 P. 3d 678 ( 2008) ( quoting First United
Methodist Church v. Hr'g Exam' r, 129 Wn.2d 238, 255- 56, 916 P. 2d 374 ( 1996)). A challenge

to the trial court' s entry of an LFO order under RCW 10. 01. 160( 3) satisfies all three conditions. 
2

By rule, " a party may raise the following claimed errors for the first time in the appellate court: 
1) lack of trial court jurisdiction, (2) failure to establish facts upon which relief can be granted, 

and ( 3) manifest error affecting a constitutional right." RAP 2. 5( a). 

4
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and argue that " it is well established that illegal or erroneous sentences may be

challenged for the first time on appeal," suggesting that they may challenge unpreserved

LFO errors on appeal as a matter of right. Suppl. Br. of Pet' r (Blazina) at 3. In State v. 

Jones, 182 Wn.2d 1, 338 P. 3d 278 ( 2014), a recent unanimous decision by this court, we

said that Ford held unpreserved sentencing errors " may be raised for the first time upon

appeal because sentencing can implicate fundamental principles of due process if the

sentence is based on information that is false, lacks a minimum indicia of reliability, or is

unsupported in the record." Jones, 182 Wn.2d at 6. However, we find the exception

created by Ford does not apply in this case. 

Unpreserved LFO errors do not command review as a matter of right under Ford

and its progeny. As stated in Ford and reiterated in our subsequent cases, concern about

sentence conformity motivated our decision to allow review of sentencing errors raised

for the first time on appeal. See Ford, 137 Wn.2d at 478. We did not want to "` permit[] 

widely varying sentences to stand for no reason other than the failure of counsel to

register a proper objection in the trial court."' Id. (quoting State v. Paine, 69 Wn. App. 

873, 884, 850 P. 2d 1369 ( 1993)). Errors in calculating offender scores and the

imposition of vague community custody requirements create this sort of sentencing error

and properly fall within this narrow category. See State v. Mendoza, 165 Wn.2d 913, 

919- 20, 205 P. 3d 113 ( 2009) ( prior convictions for sentencing range calculation); Ford, 

137 Wn.2d at 475- 78 ( classification of out of state convictions for offender score

calculation); State v. Bahl, 164 Wn.2d 739, 743- 45, 193 P. 3d 678 ( 2008) ( community

custody conditions of sentence). We thought it justifiable to review these challenges

5
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raised for the first time on appeal because the error, if permitted to stand, would create

inconsistent sentences for the same crime and because some defendants would receive

unjust punishment simply because his or her attorney failed to object. 

But allowing challenges to discretionary LFO orders would not promote

sentencing uniformity in the same way. The trial court must decide to impose LFOs and

must consider the defendant' s current or future ability to pay those LFOs based on the

particular facts of the defendant' s case. See RCW 10. 01, 160( 3). The legislature did not

intend LFO orders to be uniform among cases of similar crimes. Rather, it intended each

judge to conduct a case- by- case analysis and arrive at an LFO order appropriate to the

individual defendant' s circumstances. Though the statute mandates that a trial judge

consider the defendant' s ability to pay and, here, the trial judges erred by failing to

consider, this error will not taint sentencing for similar crimes in the future. The error is

unique to these defendants' circumstances, and the Court of Appeals properly exercised

its discretion to decline review. 

Although the Court of Appeals properly declined discretionary review, RAP 2. 5( a) 

governs the review of issues not raised in the trial court for all appellate courts, including

this one. While appellate courts normally decline to review issues raised for the first time

on appeal, see Roberson v. Perez, 156 Wn.2d 33, 39, 123 P. 3d 844 ( 2005), RAP 2. 5( a) 

grants appellate courts discretion to accept review of claimed errors not appealed as a

matter of right.
3

State v. Russell, 171 Wn.2d 118, 122, 249 P. 3d 604 ( 2011). Each

3
RAP 2. 5( a) states, " The appellate court may refuse to review any claim of error which was not

raised in the trial court." 
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appellate court must make its own decision to accept discretionary review. National and

local cries for reform ofbroken LFO systems demand that this court exercise its RAP

2. 5( a) discretion and reach the merits of this case. 

At a national level, organizations have chronicled problems associated with LFOs

imposed against indigent defendants. These problems include increased difficulty in

reentering society, the doubtful recoupment of money by the government, and inequities

in administration. In 2010, the American Civil Liberties Union issued a report that

chronicled the problems associated with LFOs in five states— including Washington— 

and recommended reforms to state and to local officials. AM. CIVIL LIBERTIES UNION, IN

FOR A PENNY: THE RISE OF AMERICA' S NEW DEBTORS' PRISONS ( 2010) ( ACLU), 

available at https:// www.aclu.org/ files/ assets/ InForAPenny_web.pdf. That same year, 

the Brennan Center for Justice at New York University School of Law published a report

outlining the problems with criminal debt, most notably the impediment it creates to

reentry and rehabilitation. ALICIA BANNON, MITALI NAGRECHA & REBEKAH DILLER, 

BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A BARRIER TO REENTRY (2010), 

available at http:// www.brennancenter.org/sites/ default/ files/ legacy

Fees% 20and%20Fines% 20FINAL.pdf. Two years later, the Brennan Center followed

up with "A Toolkit for Action" that proposed five specific reforms to combat the

problems caused by inequitable LFO systems. ROOPAL PATEL & MEGHNA PHILIP, 

BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A TOOLKIT FOR ACTION ( 2012), 

available at http:// www.brennancenter.org/ sites/ default/ files/ legacy/publications

Criminal%20Justice% 20Debt%20Background%20for%20web.pdf. As part of its second

7
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proposed reform, the Brennan Center advocated that courts must determine a person' s

ability to pay before the court imposes LFOs. Id. at 14. 

Washington has contributed its own voice to this national conversation. In 2008, 

the Washington State Minority and Justice Commission issued a report that assessed the

problems with the LFO system in Washington. KATHERINE A. BECKETT, ALEXES M. 

HARRIS & HEATHER EVANS, WASH. STATE MINORITY & JUSTICE COMM' N, THE

ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON

STATE (2008) ( WASH. STA 1' E MINORITY & JUSTICE COMM' N), available at

http:// www.courts.wa.gov/committee/pdf/2008LFO_report.pdf. This conversation

remains important to our state and to our court system. 

As amici4 and the above -referenced reports point out, Washington' s LFO system

carries problematic consequences. To begin with, LFOs accrue interest at a rate of 12

percent and may also accumulate collection fees when they are not paid on time. RCW

10. 82. 090( 1); Travis Stearns, Legal Financial Obligations: Fulfilling the Promise of

Gideon by Reducing the Burden, 11 SEATTLE J. SOC. JUST. 963, 967 (2013). Many

defendants cannot afford these high sums and either do not pay at all or contribute a small

amount every month. WASH. STATE MINORITY & JUSTICE COMM' N, supra, at 21. But on

average, a person who pays $25 per month toward their LFOs will owe the state more 10

years after conviction than they did when the LFOs were initially assessed. Id. at 22. 

4 This court received a joint amici curiae brief from the Washington Defender Association, the
American Civil Liberties Union of Washington, Columbia Legal Services, the Center for Justice, 

and the Washington Association of Criminal Defense Lawyers. 
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Consequently, indigent offenders owe higher LFO sums than their wealthier counterparts

because they cannot afford to pay, which allows interest to accumulate and to increase

the total amount that they owe. See id, at 21- 22. The inability to pay off the LFOs means

that courts retain jurisdiction over impoverished offenders long after they are released

from prison because the court maintains jurisdiction until they completely satisfy their

LFOs. Id. at 9- 11; RCW 9. 94A.760(4) (" For an offense committed on or after July 1, 

2000, the court shall retain jurisdiction over the offender, for purposes of the offender's

compliance with payment of the legal financial obligations, until the obligation is

completely satisfied, regardless of the statutory maximum for the crime."). The court' s

long- term involvement in defendants' lives inhibits reentry: legal or background checks

will show an active record in superior court for individuals who have not fully paid their

LFOs. ACLU, supra, at 68- 69. This active record can have serious negative

consequences on employment, on housing, and on finances. Id. at 69. LFO debt also

impacts credit ratings, making it more difficult to find secure housing. WASH. STATE

MINORITY & JUSTICE COMM' N, supra, at 43. All of these reentry difficulties increase the

chances of recidivism. Id. at 68. 

Moreover, the state cannot collect money from defendants who cannot pay, which

obviates one of the reasons for courts to impose LFOs. See RCW 9. 94A.030. For

example, for three quarters of the cases sentenced in the first two months of 2004, less

than 20 percent of LFOs had been paid three years after sentencing. WASH. STATE

MINORITY & JUSTICE COMM' N, supra, at 20. 

9
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Significant disparities also exist in the administration of LFOs in Washington. For

example, drug- related offenses, offenses resulting in trial, Latino defendants, and male

defendants all receive disproportionately high LFO penalties. Id. at 28- 29. Additionally, 

counties with smaller populations, higher violent crime rates, and smaller proportions of

their budget spent on law and justice assess higher LFO penalties than other Washington

counties. Id. 

Blazina and Paige -Colter argue that, in order to impose discretionary LFOs under

RCW 10. 01. 160( 3), the sentencing judge must consider the defendant' s individual

financial circumstances and snake an individualized inquiry into the defendant' s current

and future ability to pay. Suppl. Br. of Pet' r (Blazina) at 8. They also argue that the

record must reflect this inquiry. We agree. By statute, "[ t]he court shall not order a

defendant to pay costs unless the defendant is or will be able to pay them." RCW

10. 01. 160( 3) ( emphasis added). To determine the amount and method for paying the

costs, " the court shall take account of the financial resources of the defendant and the

nature of the burden that payment of costs will impose." Id. (emphasis added). 

As a general rule, we treat the word " shall" as presumptively imperative— we

presume it creates a duty rather than confers discretion. State v. Bartholomew, 104

Wn.2d 844, 848, 710 P.2d 196 ( 1985). Here, the statute follows this general rule. 

Because the legislature used the word " may" 11 times and the word " shall" eight times in

RCW 10. 01. 160, we hold that the legislature intended the two words to have different

meanings, with " shall" being imperative. 

10
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Practically speaking, this imperative under RCW 10. 01. 160( 3) means that the

court must do more than sign a judgment and sentence with boilerplate language stating

that it engaged in the required inquiry. The record must reflect that the trial court made

an individualized inquiry into the defendant' s current and future ability to pay. Within

this inquiry, the court must also consider important factors, as amici suggest, such as

incarceration and a defendant' s other debts, including restitution, when determining a

defendant' s ability to pay. 

Courts should also look to the comment in court rule GR 34 for guidance. This

rule allows a person to obtain a waiver of filing fees and surcharges on the basis of

indigent status, and the comment to the rule lists ways that a person may prove indigent

status. GR 34. For example, under the rule, courts must find a person indigent if the

person establishes that he or she receives assistance from a needs -based, means -tested

assistance program, such as Social Security or food stamps. Id. (comment listing facts

that prove indigent status). In addition, courts must find a person indigent if his or her

household income falls below 125 percent of the federal poverty guideline. Id. Although

the ways to establish indigent status remain nonexhaustive, see id., if someone does meet

the GR 34 standard for indigency, courts should seriously question that person' s ability to

pay LFOs. 

CONCLUSION

At sentencing, judges ordered Blazina and Paige -Colter to pay LFOs under RCW

10. 01. 160( 3). The records, however, do not show that the trial judges considered either

defendant' s ability to pay before imposing the LFOs. The defendants did not object at

11
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sentencing. Instead, they raised the issue for the first time on appeal. Although appellate

courts will normally decline to hear unpreserved claims of error, we take this occasion to

emphasize the trial court' s obligation to consider the defendant' s ability to pay. 

We hold that RCW 10. 01. 160( 3) requires the record to reflect that the sentencing

judge made an individualized inquiry into the defendant' s current and future ability to

pay before the court imposes LFOs. This inquiry also requires the court to consider

important factors, such as incarceration and a defendant' s other debts, including

restitution, when determining a defendant' s ability to pay. Because the records in this

case do not show that the sentencing judges made this inquiry into either defendant' s

ability to pay, we remand the cases to the trial courts for new sentence hearings. 

12
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WE CONCUR: 
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No. 89028- 5

FAIRHURST, J. ( concurring in the result)— I agree with the majority that

RCW 10. 01. 160( 3) requires a sentencing judge to make an individualized

determination into a defendant' s current and future ability to pay before the court

imposes legal financial obligations (LFOs). I also agree that the trial judges in these

cases did not consider either defendant' s ability to pay before imposing LFOs. 

Because the error was unpreserved, I also agree that we must determine whether it

should be addressed for the first time on appeal. RAP 2. 5( a). 

I disagree with how the majority applies RAP 2. 5( a). RAP 2. 5( a) contains

three exceptions on which unpreserved errors can be raised for the first time on

appeal. While the majority does not indicate which of the three exceptions it is

applying to reach the merits, it is likely attempting to use RAP 2. 5( a)( 3), " manifest

error affecting a constitutional right."' However, the majority fails to apply the

three part test from State v. O' Hara, 167 Wn.2d 91, 98- 100, 217 P. 3d 756 ( 2009), 

that established what an appellant must demonstrate for an appellate court to reach

an unpreserved error under RAP 2. 5( a)( 3). 

The other two exceptions, "( 1) lack of trial court jurisdiction" and "( 2) failure to establish

facts upon which relief can be granted," are not applicable. RAP 2. 5( a). 

1
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In O' Hara, we found that to meet RAP 2. 5( a)( 3) and raise an error for the first

time on appeal, an appellant must demonstrate the error is manifest and the error is

truly of constitutional dimension. Id. at 98. Next, if a court finds a manifest

constitutional error, it may still be subject to a harmless error analysis. Id. 

Here, the error is not constitutional in nature and thus the unpreserved error

cannot be reached under a RAP 2. 5( a)( 3) analysis. In analyzing the asserted

constitutional interest, we do not assume the alleged error is of constitutional

magnitude but instead look at the asserted claim and assess whether, if correct, it

implicates a constitutional interest as compared to another form of trial error. Id. 

The trial court judges in Blazina and Paige -Colter did not inquire into the

defendants' ability to pay LFOs, which violates RCW 10. 01. 160( 3). RCW

10. 01. 160( 3) provides: 

The court shall not order a defendant to pay costs unless the defendant
is or will be able to pay them. In determining the amount and method
of payment of costs, the court shall take account of the financial

resources of the defendant and the nature of the burden that payment of

costs will impose. 

Failing to determine a defendant' s ability to pay LFOs violates the statute but does

not implicate a constitutional right. 

Although the unpreserved error does not meet the RAP 2. 5( a)( 3) standard

from O' Hara, I would hold that this error can be reached by applying RAP 1. 2( a), 

2
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which states that the " rules will be liberally interpreted to promote justice and

facilitate the decision of cases on the merits." RAP 1. 2( a) is rarely used, but this is

an appropriate case for the court to exercise its discretion to reach the unpreserved

error because of the widespread problems, as stated in the majority, associated with

LFOs imposed against indigent defendants. Majority at 6. 

The consequences of the State' s LFO system are concerning, and addressing

where courts are falling short of the statute will promote justice. In State v. Aho, 137

Wn,2d 736, 740- 41, 975 P. 2d 512 ( 1999), we held that the supreme court " has the

authority to determine whether a matter is properly before the court, to perform those

acts which are proper to secure fair and orderly review, and to waive the rules of

appellate procedure when necessary ' to serve the ends of justice."' ( quoting RAP

1. 2( c)). I agree with the majority that RCW 10. 01. 160( 3) requires sentencing judges

to take a defendant' s individual financial circumstances into account and make an

individual determination into the defendant' s current and future ability to pay. In

order to ensure that indigent defendants are treated as the statute requires, we should

reach the unpreserved error. 

For the foregoing reasons, I concur in the result only. 
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