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I. Introduction

The Center for Environmental Law & Policy, American
Whitewater and North Cascades Conservation Council (collectively
“Appellants™) hereby submit their opening brief in their appeal of the
following decision of the Thurston County Superior Court: Center for
Environmental Law & Policy, et al. v. Ecology et al., No. 14-2-01438-
(Order Affirming Decision) (April 3, 2015) (Clerk’s Papers (“CP™) at 139-
41).

This case presents a fundamental question of statutory
interpretation regarding the Washington Department of Ecology’s
(*Ecology’s™) obligation to answer affirmatively four questions prior to
granting an entity the right to use Washington water. Washington courts
have reiterated time and again the importance of Ecology’s mandatory
duty to “look before you leap” when determining whether to grant an
appropriation of the precious water resources that belong to the public. In
this case, the Pollution Control Hearings Board (*PCHB”) erroneously
upheld Ecology’s decision to approve a permanent water right in spite of
the undisputed fact that a study, that is legally required but has not been
done, is needed to determine whether issuance of the water right will be
detrimental to the public interest. For the reasons set forth herein,

Appellants respectfully request that the Court set aside the Board’s



decision and remand for further proceedings in compliance with all
applicable law.

IL Assignments of Error

The trial court erred in affirming the PCHB’s affirmance of

Ecology’s decision issuing a Report of Examination (“ROE”) authorizing

Public Utility District No. | of Okanogan County (“the District™) the right

to use an additional 600 cubic feet per second (“cfs™) of water to generate

hydroelectric power at Enloe Dam on the Similkameen River.
ITII.  Issues Pertaining To Assignments of Error

A. Whether the PCHB erred in affirming Ecology’s issuance of the
Report of Examination (“ROE”) when it was without information
as to how the Project will affect the public interest.

B. Whether the PCHB erroneously interpreted the Water Code as
giving Ecology the discretion to approve a permanent water right
in lieu of a preliminary permit when additional information needs
to be gathered regarding the Project’s impact on the public interest.

C. Whether the PCHB erred by concluding that the ROE did not need
to be conditioned on compliance with the Similkameen River

instream flow rule.



IV.  Statement of the Case
A. The Similkameen River & the Enloe Hydroelectric Project

The Similkameen River runs about 122 miles from its headwaters
in British Columbia to the Okanogan River, near Oroville, Washington.
CP at 533. In 1904, the 315 foot-long, 54-foot high concrete Enloe Dam
was constructed on the Similkameen River at river mile 8.8, three and half
miles east of Orovilie. Id. The PUD has owned Enloe Dam since 1945,
but ceased generating power from it in 1958. /d. at 54.

Just 350 feet downriver from Enloe Dam are natural waterfalls
known as Similkameen Falls. /d. Since 1958, the Simiikameen River has
flowed naturally over both Enloe Dam and Similkameen Falls producing
“an aesthetically pleasing waterfall effect.”” Id at 21. Natural flows over
Enloe Dam and Similkameen Falls typically range from about 500 to
7,000 cfs. Id at 54. Typical dry season (July-October) median flows
range from 514 cfs in August to 764 cfs in September. /d

Pursuant to the Water Resources Act of 1971, RCW 90.54, and the
Minimum Water Flows and Levels Act of 1967, RCW 90.22, Ecology
adopted a minimum flow rule for the Similkameen River in 1976. WAC
173-549-020(2); CP at 54. The minimum flow varies seasonally and
ranges between 400 cfs in September and January-February, and 3400 cfs

in May and June. Id



The PUD currently seeks to generate hydroelectric power from
Enloe Dam by installing a new powerhouse adjacent to the river, and
diverting up to 1,600 cfs from the Simitkameen River at the Dam (the
“Project™). CP at 54. Water would be discharged back to the river below
Similkameen Falls. /d. The Project will thus create a de-watered “bypass
reach,” that would dewater Similkameen Falls, the extent to which will
depend upon how much flow is required to pass through the bypass reach.
Id.
B. The 401 Certification & PCHB Decision

As required by section 401 of the federal Clean Water Act
(*CWA™), the PUD applied to Ecology for certification that its Project
would comply with state water quality standards, commonly called a “401
Certification.” 33 U.S.C. § 1341(a)(1). Ecology’s 401 Certification,
issued in 2012, set forth a “minimum flow regime in the bypass reach of
10 cfs year round and 30 cfs for mid-July to mid-September(.] otherwise
known as the 10/30 flows . . . .” Cir. for Envtl. Law & Policy et al. v.
Ecology. et al., PCHB No. 12-082 (Findings of Fact, Conclusions of Law
& Final Order (as amended upon reconsideration)) (Aug. 30, 2013)
(hereinafter “401 Certification Decision™) at 9:16-17. The 10/30 instream
flow requirement constitutes approximately a 90-99% reduction in the

current flows over Enloe Dam and Similkameen Falls. In a separate



proceeding, Appellants challenged the 401 Certification on the grounds
that the 10/30 instream flow requirement did not comply with
Washington’s water quality standards that protect aesthetic and
recreational values of rivers. 401 Certification Decision at 1.

After a hearing on the merits, the Board found that the 10/30 cfs
minimum flow requirement was deficient for lack of adequate analysis, as
required by Washington’s water quality laws. Id. at 32:13-15.
Specifically:

The Board finds the Appellants met their burden that
the aesthetic flow analysis was not sufficiently
completed to make a final determination of the flows
that will be protective of the aesthetic values.! The
evidence is not sufficient to make a finding as to the
flows that would protect aesthetic values without
impairing the quality of the water for the fishery
resource, which the Board finds would occur if the
Project caused shallow flows over the bedrock shelves.
Therefore, the § 401 Certification is deficient in this
regard without further conditions.

401 Certification Decision at 32:11-16. After considering the evidence
presented at the hearing, the Board concluded:

[T]here is not sufficient evidence to make a finding that

the 10/30 flows meet the water quality standards for

aesthetic values even when balancing these with the
protecting of the fisheries. The professional judgment

' The Board found that the water flowing over the dam and the Falls provides aesthetic
values, which the Board direcied Ecology to consider in determining whether there is
reasonable assurance that the Project operations will meet water quality standards for
protected designated and beneficiat uses of the River, as required by state and federal
water quality laws. /d. at 26:1-5,



on aesthetic flows should be based on evidence
depicting flow levels, either actual or simulated.

Id at31:16-19.

To ascertain what flows would comply with state and federal water
quality laws, the Board added a condition to the 401 Certification directing
Ecology to develop an aesthetic flow monitoring program that “shall
provide for management and control of alternative flows in the bypass
reach that will provide opportunities for review, monitoring and analysis
of either actual minimum flows or development and review of simulated
flows.” Id at 34:5-7. Therefore. minimum flows in the bypass reach that
comply with state and federal water quality standards will not be known
for up to three years after Project operations begin, or until a simulated
study is undertaken. /Id. at 34:15 (“The program shall be for a period of
time that provides Ecology with sufficient data and information to review
actual flow levels or simulated flows.”). It is undisputed that neither the
PUD nor Ecology has undertaken the required aesthetic flow analysis,
using simulated or actual flows, or determined what modified flows would
meet all applicable water quality standards and the requirements of the

401 Certification Decision. CP at 56.



C. The Water Right & PCHB Decision on Appeal,

On August 6, 2013, Ecology issued Repori of Examination
(*ROE”)* No. 54-35342 granting the PUD the right to use an additional
600 cfs to produce hydropower at Enloe Dam.> CP at 56. The ROE,
which has a 2010 priority date, acknowledged that the water right is
consumptive within the bypass reach. Jd. The original ROE was
conditioned on the very same 10/30 cfs instream flow requirement that the
Board found to be unsupported in its 401 Certification decision and
directed the PUD to “comply with Ecology’s 401 Water Quality
Certification [for the Enloe Project] and any subsequent updates.” CP at
56-57.

The ROE states that the “bypass flows under the 401 Water
Quality Certification are designed to protect the aesthetic values of water
lowing over the falls.” Jd As part of its “public welfare analysis,”
Ecology cited unnamed studies and documents submitted by the PUD
during the FERC license application process. I/d. In the 401 Certification
Decision, however, the Board found that these studies “did not address the
aesthetics of the flow of the River over the Dam or the Falis.” 401

Certification Decision at 14:5-6; see also Id. at 13:4-5 (finding that the

* Ecology's approval is set forth in a Report of Examination or ROE, which describes the
factual findings for the subsequently issued water right permit.

* The PUD also owns two pre-existing water rights for the hydroelectric project that are
not subject to this appeal. CP at 56.



“PUD did not conduct an aesthetic flow study that analyzes actual flows
because flows cannot be manipulated under existing conditions™); /d. at
11:17-19 (finding that the PUD conducted recreational studies “but did not
study the aesthetics of the water flowing over the Dam or Falls and the
impact of the operation of the Project with no flows over the Dam and
Falls for most of the year.”).

Despite the lack of actual data on how the final Project would
affect aesthetic flows, or of any independent analysis of the purported
social and economic benefits of the Project, Ecology found that issuing a
permanent water right for the Project was not detrimental to the public
welfare, stating:

Given that this project will produce valuable electrical

energy and will do so in a sustainable manner, that the

impacts on the bypass reach are reduced from those under
previous project scenarios, that minimum instream flows
necessary to protect the aesthetic and instream resources in

the bypass reach will be a required condition of project

operation, and that any negative impacts are further

mitigated by the downstream discharge channel, there is no

basis on which to determine that this project will be

detrimental to the public welfare.

CP at 57-58. Because it is currently unknown how much flow the PUD
will be required to put into the bypass reach and not run through the

turbines, it is unknown how much “valuable electrical energy” will be

generated by this Project.



On September 6, 2013, Appellants filed a notice of appeal asking
the Board to find the ROE invalid and in violation of the law. CP at 38.
The parties filed cross-motions for summary judgment on all issues. /d.
On June 24, 2014, the Board issued its decision granting summary
Judgment for the PUD and Ecology on all issues, modifving the ROE to
include the same language in the water right as it required for the 401
Certification, requiring future study of aesthetic flows, but upholding the
ROE in all other respects. CP at 19-43.
D. Thurston County Superior Court Decision

On July 24, 2014, Appellants filed a Petition for Review of the
PCHB’s decision in Thurston County Superior Court. CP at 5-14. On
April 3, 20135, after briefing and oral argument, Thurston County Superior
Court Judge Gary R. Tabor issued a ruling from the bench upholding the
PCHB'’s decision on the grounds that the decision was not arbitrary and
capricious. CP at 154. The court concluded:

The issue that they were to rule on is whether or not this

was in the public interest. Their finding that by definition

the study that would be accomplished as ordered in 401

would be in the public interest, and | see no reason to

disagree with that. | don’t know what the ouicome is going

to be as to particular aspects of that decision, but it is clear

that that decision is already binding from the standpoint of

the 401 ruling authorized it, and so as to that particular

study, the outcome is for the purpose of making the right
decisions about competing interests.



Id. The court also found Ecology’s decision to deviate from the minimum
instream flows was acceptable:

I guess I'll just say that | agree that subsection five of that

[WAC 173-549-020] seems to say that flows can be

tailored for a specific project, and | believe that’s part of

the process that’s going to be ongoing here, and I believe

that’s legally appropriate.
Id. at 156. The court did not rule on the issue of whether Ecology was
required to issue a preliminary or temporary permit for the Project in light
of the fact that additional information is needed to ascertain legally
compliant instream flows in the bypass reach. Specifically on that issue
the court stated:

I don’t believe in so ruling that I need to go back and go

into detail about whether or not a preliminary permit would

have been appropriate. Pl just indicate that there could

have been a preliminary permit. That’s allowed by law.

But I'm not putting myself in anybody’s place to say it had

to be or it can’t be, but I'm not faced with that particular

thing here today so ['m not ruling on that.

Id. at 157. The court entered an order affirming the PCHB’s decision for

the reasons set forth in his ruling from the bench. CP at 145-147.

V. STANDARD OF REVIEW

This court has jurisdiction over this matter pursuant to the
Washingion Administrative Procedures Act (“APA™), RCW 34.05.526 and
Washington Rule of Appellate Procedure (“RAP™) 2.2(a)(1). This court

reviews legal issues and the trial court’s conclusions of law de novo, based
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on the record before the PCHB. Sunnyside Valley Irrigation Dist. v.
Dickie, 149 Wn.2d 873, 879-80, 73 P.3d 369 (2003); City of Union Gap v.
Dep't of Ecology, 148 Wn. App. 519, 525, 195 P.3d 580 (2008). The APA
authorizes relief if the agency’s order is outside the statutory authority or
Jurisdiction of the agency, if the agency erroneously interprets or applies
the law, or if the order is arbitrary and capricious. RCW 34.05.570(3).
Appellants bear the burden of proving that an agency order is invalid.
RCW 34.05.570(1)(a).

In reviewing Ecology’s ROE, the PCHB was required to interpret
and apply the statute governing issuance of new water rights, RCW
90.03.290, as well as RCW 90.54, RCW 90.22, and WAC 173-549-020,
the statutes and regulation authorizing the instream flow rule that
establishes a senior instream water right for the Similkameen River.

Under the “etror of law” standard, this Court may substitute its judgment
for that of the agency. R.D. Merrill v. Pollution Controf Hrgs. Bd., 137
Wn.2d 118, 142-43, 969 P.2d 458 (1999). When the inquiry demands
construction of a statute, review is de novo. Port of Seattle v. Pollution
Control Hrgs. Bd., 151 Wn.2d 568, 587, 90 P.3d 659 (2004); Motley-
Motley v. Ecology, 127 Wn. App. 62, 71-71, 110 P.3d 812 (2005). Absent
ambiguity, the Court does not defer to an agency’s interpretation of a

statute. Friends of Columbia Gorge, Inc. v. WA Forest Practices Appeals



Bd.. 129 Wn. App. 35.47-48, 118 P.3d 354 (2005). An “agency’s
interpretation [of its own regulations] does not bind [the court], and
‘deference to an agency is inappropriate where the agency’s interpretation
conflicts with a statutory mandate.”” Puget Soundkeeper Alliance et al. v.
WA Pollution Control Hearings Bd.,  Wn. App. .  P3d___.
2015 WL 4540664 (WA Ct. App. July 28, 2015) (quoting Dep 't of Labor
& Indus. v. Granger, 159 Wn.2d 752, 764, 153 P.3d 839, (2007)).
Administrative action is arbitrary and capricious if it is willful,
unreasoned, and taken without regard to the attending facts and
circumstances. Dept. of Ecology v. Theodoratus, 135 Wn.2d 582, 598,
957 P.2d 1241, (1998); Skokomish Indian Tribe v. Fitzsimmons, 97 Wn.
App. 84, 92-94, 982 P.2d 1179 (1999).

Because the decision appealed is a summary judgment order, there
are no findings of fact. The court must therefore overlay the APA standard
of review with the summary judgment standard. This court evaluates facts
in the record de novo and the law in light of the error of law standard, also
de novo. Skagit County v. Skagit Hill Recycling, Inc., 162 Wn. App. 308,
317-18, 253 P.3d 1135 (2011) (citing Verizon Northwest. Inc. v. Wash.

Emp’t Sec. Dept.. 164 Wn.2d 909, 916, 194 P.3d 255 (2008)).

S12 -



VI.  Argument

A. The PCHB Erred In Assuming The ROE Was Not
Detrimental To The Public Interest.

The PCHB erred in finding that the PUD’s water right complied with
the public interest and public welfare requirements that comprise part of the
“four tests” for which affirmative findings are required before a water right
may issue. RCW 90.03.290. In a classic example of putting the cart before
the horse, Ecology issued the ROE before having the information before it
to make the determination that there would be no detriment to the public
interest.  The PCHB erroneously interpreted and applied the law by
affirming issuance of the PUD’s water right, and in concluding that Ecology
has the discretion to assume that there will be no detriment to the public
interest in the face of incomplete information.

It is black letter law that, when processing a water right application,
Ecology must make four affirmative findings before it may authorize a right
to use water. Ecology must find that (1) water is (physically) available; (2)

the use is beneficial; (3) senior water rights will not be impaired;“ and (4)

* As discussed in Section VLE, infra, the requirement to prevent impairment of existing
water rights includes preventing impairment of legally protected instream flow rights.
RCW 90.03.247.



the new use will not be detrimental to the public welfare.> RCW 90.03.290.
Lummi Nation v. State of Washington, 170 Wn.2d 247, 252-53, 241 P.3d
1220 (2011); Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 79,
11 P.3d 726 (2000); Theodoratus, 135 Wn.2d at 590-91; Hillis v. Dept. of
Ecologv, 131 Wn.2d 373, 384, 932 P.2d 139 (1997); Stempel v. Dept. of
Water Resources, 82 Wn.2d 109, 115, 508 P.2d 166 (1973). Hubbard v.
Dept. of Ecology, 86 Wn. App. 119, 124, 936 P.2d 27 (1997). When
issuing a water right for power purposes, as here, Ecology must *hav[e] in
mind the highest feasible use of the waters belonging to the public” when
determining “whether the proposed development is likely to prove
detrimental to the public interesi.” RCW 90.03.290(1) and (3).

In affirming Ecology’s approval of a water right’ the Board
recognized, as it had to, that affirmative findings on the four tests are
required before a water right permit is issued. CP at 32 (citing Postema, 142
Wn.2d at 79). The PCHB agreed with Appellants that aesthetic values of
the Similkameen River are to be protected under the water code through the

public interest tests. CP at 33 (citing RCW 90.54.020(3)a)) (“the

5 As discussed in Section V1.D, infra. although Ecology is not statutorily authorized to
grant a water permit when one or more of the four tests are not satisfied, the agency does
have discretion to issue a preliminary permit, in lieu of a denial, under those
circumstances. RCW 90.03.290(2)(a).

® Ecology's approval is set forth in a Report of Examination or ROE, which describes the
factual findings for the subsequently issued water right permit. See CP at 56-57. The
ROE is the final agency action appealed in this matter.

.14 -



legislature declared that the preservation of aesthetic values is a declared
beneficial use of water and as a matter of public policy must be considered
in the allocation and management of the waters of the state.”). The Board
also acknowledged that the ROE contained insufficient information to
support affirmative findings on the public interest tests for the Enloe water
right. CP at 34 (“Ecology still needs additional information to make a
public interest determination in relation to the PUD water right.”™).
Notwithstanding these critical and undisputed facts, the Board

erroneously interpreted and applied the law in holding that Ecology’s
discretion to issue a water right, in the face of incomplete information, is
essentially without limit. Specifically, the Board stated:

this is not a case in which available information

shows that the applicant cannot meet some aspect

of the four-part test for a water right. Rather, the

Board concluded [in the 401 Certification decision]

thai some additional assessment is needed to

finalize the appropriate level of aesthetically

protective flows on the Similkameen River in the

area of the project. However, in approving and

conditioning the §401 Certification, the Board also

provided Ecology a basis upon which to conclude

that there was no “detriment to public welfare™ as

required by the four-part test of RCW 90.03.290.
CP at 37-38. Appellants submit that the PCHB’s assumption that there will

be no detriment to the public interest, based on a vet-to-be-completed

aesthetic flow studv, is not a sufficient basis justifying issuance of a



permanent right to use water. Because Ecology must make an affirmative
finding that the proposed withdrawal will not (as opposed to “may not”™) be
detrimental to the public interest, the agency’s decision cannot be based
upon a study that has not been done.

The Board’s ruling is based on the erroncous and unsupported
assumption that the 401 Certification process will result in a final instream
flow that will not be detrimental to the public interest. CP at 37-38. At this
point, it is unknown whether there is a flow that simultaneously satisfies the
aesthetic, recreation and fisheries flow requirements that must be protected
under state water quality laws. See, e.g., CP at 38 (“Higher flows for
aesthetic purposes may conflict with flows necessary to protect the fishery
resource in the Similkameen River.”). It is possible that the aesthetic flow
study could result in a flow that is so high it renders the project uneconomic
and thus unacceptable to the PUD. In fact, the mandated flows need not be
much greater than 10/30 cfs to make that happen. In the 401 Certification
Decision the PCHB found that “aesthetic flows above 100 cfs were not
considered because they would ‘economically challenge the project.”” 401
Certification Decision at 14:20-21. As another alternative, the study could
result in an aesthetic flow that is so low that it would be deemed detrimental
to the public interest because it would significantly degrade the aesthetic and

recreational values of Similkameen Falls. The PCHB ignored these
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potential outcomes and their practical consequences, and instead arbitrarily
assumed only one side of the equation, i.e., that the aesthetic flow study may
affirm the 10/30 flows and that “higher flows for aesthetic purposes may
conflict with flows necessary to protect the fishery resource in the
Similkameen River.”). CP at 38. But it is equally plausible that the study
will show that the 10/30 flows do not protect aesthetic and recreational
values and that greater flows in the bypass reach are required. Thus it is
contrary to law for the Board to assume as a matter of law that that there will
be no detriment to the public interest in this case when it is undisputed that
additional information is needed to make the public interest determination.

B. Ecology Does Not Have Discretion To Approve A Water Right
On The Basis Of Incomp!ete Information

The Board erred in ruling that Ecology has discretion to approve a
water right when information on one of the four factors is incomplete. The
statutory language is clear that affirmatively answering the four questions in
the statute are non-discretionary prerequisites for a water right in
Washington:

The department shall make and file as part of the
record in the matter, written findings of fact
concerning all things investigated, and if it shall
find that there is water available for appropriation
for a beneficial use, and the appropriation thereof
as proposed in the application will not impair

existing rights or be detrimental to the public
welfare, it shail issue a permit . .. .”
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RCW 90.03.290(3) (emphasis added); see aiso Black Star Ranch v.
Ecology, PCHB No. 87-197 (Final Findings of Fact, Conclusions of Law &
Order) (Feb. 19, 1988) (emphasis added) at 11 (“RCW 90.03.290 requires
the issuance of a permit only if DOE can answer affirmatively concerning all
the statutory criteria.”); see also Wash. State Coal. jfor the Homeless v.
DSHS, 133 Wn.2d 894, 907-08, 949 P.2d 1291 (1997) (“the word “shall’ . . .
imposes a mandatory duty . . . .”) (citations omitted). There are good
reasons for the four mandatory findings, embedded in the history and
principles of the prior appropriation doctrine. As the Board recognizes, it is
important to prevent problems in advance when dealing with the
appropriation of a finite water resource.®

The Board’s legal conclusion that Ecology has “discretion” to issue
the water right in this case misapplies the law and erroneously gives
discretion to Ecology when the legislature declined to do so. The cases cited

by the Board stand for the unremarkable principle that Ecology has

discretion to deny permits (for faiture to meet the four tests) or limit

” Copies of the PCHB decisions cited herein are attached to this Brief as Appendix A.

¥ CP at 35 (citing Black Star Ranch Neighborhood Assn v. Ecology, PCHB No. 87-19 (Final
Findings of Fact, Conclusions of Law & Order) (Feb. 19, 1988) (“The water codes are
designed to prevent new appropriators from buying into this kind of trouble. Otherwise the
permit system would have no function. All uses could simply be regulated on the basis of
priority. Where there wasn't enough water to go around, those who guessed wrong would
just have to suffer the consequences. The permit system is intended, to the extent possible,
to head off such problems before they occur. In large measure, the state water agency’s
function is prevention. not enforcement.”).
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previously issued permits. In Ecology v. Theodoratus, the court
acknowledged Ecology’s discretion to amend and add conditions to an
existing permit in order to conform that permit to new legal requirements.
135 Wn.2d at 597. However, Theodoratus also clarified the limits of
Ecology’s discretionary authority, i.e., that it is must be exercised to
“comply with all relevant statutes.” Id. at 597. It goes without saying that
the mandatory four-part test set forth in RCW 90.03.290(3) is a “relevant
statute” that demands compliance. Nothing in Theodoratus supports the
notion that Ecology may waive or defer the four-part findings, or that
Ecology has the discretion to issue a water right when it is without
information to make the mandatory public interest finding.

Similarly, Schuh v. Ecology, cited in Theodoratus and by the Board,
involved Ecology’s discretion to deny the transfer of an existing right when
the denial conformed to the statute governing transfers of groundwater
permits. 100 Wn.2d 180, 185-86, 667 P.2d 64 (1983). In Schuh, Ecology
concluded that approval of the transfer would not meet all statutory
requirements, concluding inter alia that it would be detrimental to the public
interest. /d. at 186. Again, the court stated that the approval of an
amendment to a water right permit is a discretionary act, but acknowledged
the bounds of Ecology’s discretion, i.e., Ecology’s discretion cannot be

“exercised in a manner which was manifestly unreasonable or exercised on
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untenable grounds or for untenable reasons.” /d. Failing to follow the
mandatory language of RCW 90.03.290 clearly fits that bill.

In this case, the PCHB erroneously extends Ecology’s
discretionary authority above and beyond what the law allows. The Board
discussed two of its own decisions, Black Star Ranch Neighborhood Assn. v.
Ecology,’ and Squaxin Island Tribe v. Ecology,!® 10 support its conclusion
that Ecology has discretion to base its public interest finding on a yet-to-be
complete study. However, the Board erroneously interpreted and applied
both of these cases in violation of the law. See Pierce Cty. Sheriff v. Civil
Service Comm’n of Pierce Cty., 98 Wn.2d 690, 694, 658 P.2d 648 (1983)
{(“An agency’s violation of the rules which govern its exercise of discretion
is certainly contrary to law and, just as the right to be free from arbitrary and
capricious action, the right to have the agency abide by the rules to which it
is subject is also fundamental.”).

In Black Star, the PCHB affirmed Ecology’s decision to deny a
water right permit for failure to meet each element of the four-part test. In
that case, Ecology was engaged in a “focused study of the groundwater
aquifers underlying the Black Rock area,” and “began deferring permit

decisions in the study area, awaiting the results of the study.” PCHB No.

® PCHB No. 87-19 (Final Findings of Fact, Conclusions of Law & Order) (Feb. 19,
1988).
' PCHB No. 05-137 (Modified Findings of Fact, Conclusions of Law & Order) (Nov. 20,
2006),



87-19 at 5. The study was not complete by the time of the hearing, so “DOE
was not able to conciude that water was available for appropriation in most
of the study area.”!! Id at 7.

Contrary to the Board’s interpretation, Black Star does not support
Ecology’s discretion to assume a finding on the four-part test when
information is incomplete. CP at 35. Rather, Black Star stands for the
principle that when Ecology is faced with a situation in which “incomplete
information prevents answering” the statutory questions, “the appropriate
response is to deny the permit, and hold that in these circumstances the
proposed use ‘threatens to prove detrimental to the public interest.”” Black
Star, PCHB No. 87-19 at 11, 13 (“Again, the lack of information brings into
play the public interest criterion as grounds for denial.”). Similarly here, the
lack of information on how instream flows in the bypass reach will affect
aesthetic and recreational values and the fishery resource demands denial of
the permit.'

The Board’s reliance on the Squaxin Island Tribe case for the

proposition that it “is consistent with the determination that this is a

"' The only reason DOE processed the application was because in a prior appeal “the
judge requested DOE to process the application and the agency agreed. Were it not for
this agreement, DOE would have continued to hold the application in a pending status
until the study provided the answers needed to act on it knowledgeably.” /d at 9. There
is no assertion in this case of any similar agreement requiring action on the water rights
permit.

** Alternatively. Ecology could have issued a preliminary permit. See Section D, infra.
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discretionary decision for Ecology™ is baffling. CP at 35. In Squaxin Island
Tribe, as in Black Star, the PCHB vacated a water right because it failed to
meet each element of the four-part test. Squaxin Island Tribe v. Ecology.
PCHB No. 05-137 (Modified Findings of Fact, Conclusions of Law &
Order) (Nov. 20, 2006). Specifically, the Board found “that the proposed
withdrawals violate the public interest portion of the four-part test contained
in RCW 90.03.290” because the reduction in stream flow by the proposed
appropriation would negatively affect fish. /d. at 49.

Nothing in the Squaxin Island Tribe decision supports the Board’s
conclusion “that this is a discretionary decision for Ecology.” CP at 35. In
fact, the word “discretion” does not even appear in the Squaxin Island
opinion. Squaxin Island Tribe actually contradicis the Board’s ruling and
supports Appellants’ argument that Ecology cannot make a wvalid,
affirmative public interest finding without understanding how the Project
will affect instream flows in the bypass reach. In Squaxin Island Tribe, the
Board acknowledged that information was lacking as to how the proposed
groundwater withdrawals would affect adjacent surface waters. Squaxin
Island Tribe, PCHB No. 05-137 at 54. Specifically, the Board noted that
“[w]ithout this information, it is difficult to see how Ecology can meet its
obligations to protect fish and other environmental values under RCW

90.54.020(3).” Id. Furthermore, the Board recognized that “it is preferable
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to have questions regarding potential impacts answered before a project is
allowed to proceed rather than to try and address issues that emerge after the
fact.”" Id at 57. Similarly here, the PCHB has held that an aesthetic flow
study is required; and that study is needed in order to make a determination
on whether the water right will be detrimental to the public interest.

In sum, none of the cases cited by the Board support the proposition
that Ecology has discretion to issue a water right when it does not have all of
the information it needs to make an affirmative finding on one of the
elements of the four-part test. Indeed, Ecology has a statutory duty to reject
a proposed withdrawal if any of the criteria set forth in the four-part test
cannot be answered in the affirmative. RCW 90.03.290(3); Postema, 142
Wn.2d at 95 (emphasis added) (“where a proposed withdrawal would reduce
the flow in surface waters closed to further appropriations, denial is required
because water is unavailable and withdrawal would be detrimental to the
public welfare.”). Therefore, while cases have held that Ecology has the
discretion to approve water right permits as a general principle, Schuh, 100
Wn.2d at 186, the case law is clear that there are bounds to Ecology’s
exercise of discretion in this context. Ecology can only issue a permit afrer

it obtains all information necessarv to make the four affirmative findings

Y In its Summary Judgment Order, the Board erroneously states that it deleted this
quotation emphasizing the need to find answers to questions before allowing water
withdrawals in its modified decision issued on November 20, 2006. CP at 35. However.
this quotation appears in both the October 16 and November 20 decisions.
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required by law. RCW 90.03.290; Lummi Indian Nation, 170 Wn.2d at 252-
53; Squaxin Island Tribe, PCHB No. 05-137 at 42 (emphasis added) (“Each
of the four parts is a separate determination that must be met before a new
water right can issue.”). Similarly, Ecology is obligated to reject an
application if it cannot make any of the four mandatory determinations.
Stempel, 82 Wn.2d at 115 (discussing the duty to reject an application if
Ecology finds the appropriation to “be to the detriment of the public welfare
.« . .7}, Hubbard, 86 Wn. App. at 124 (emphasis added (“Ecology must
reject an application and refuse to issue a permit if . . . withdrawal will
detrimentally affect public welfare.”).

C. Adaptive Management Cannot Be Used As A Substitute For The
Four Mandatory Findings

The Board may not substitute the 401 Certification’s adaptive
management process for explicit, affirmative findings on the four tests. The
requirement to protect aesthetic flows found in RCW 90.54.020(3)(a)
applies to both water rights and water quality permits. Stempel, 82 Wn.2d at
[17-119 (finding that RCW 90.54 applies in the water right context and that
“the department is obligated . . . to consider the total environmental and
ecological factors to the fullest in deciding major matters.”). However,
water rights and §401 Certifications are distinct permits, with different

purposes, and are issued pursuant to different statutory authority and
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standards. These distinctions highlight the flaws in the Board’s decision to
base its public interest findings on the outcome of the 401 Certification
adaptive management process.

A 401 Certification is authorized under the federal Clean Water Act,
33 US.C. § 1341, and state Water Pollution Control Act, RCW 90.48.260,
and is issued pursuant to the legal standard that there be “reasonable
assurance that the activity will be conducted in a manner that will not violate
applicable water quality standards.” 40 C.F.R. § 121.2(a)(3); Port of
Seattle, 151 Wn.2d at 571. Water rights, on the other hand, are issued under
the Water Code. RCW 90.03.290(1) requires Ecology to “investigate,
determine, and find whether the proposed development is likely to prove
detrimental to the public interest, having in mind the highest feasible use of
the waters belonging to the public.”

A 401 Certification necessarily expires with the project or the
associated federal permit. In this case, the federal license for the Enloe
project will expire in fifty years. CP at 69. A water right, on the other hand,
is a real property-based usufruct that exists in perpetuity and potentially can
be transferred to other users. Theodoratus, 135 Wn.2d at 593 (“A vested
water right is perpetual, operating to the exclusion of subsequent
claimants.”). Therefore, this case presents the very real risk of having a

permanent water right conditioned on instream flows contained in a 401
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Certification that not only are currently unknown and will go away, but may
not have been designed to protect the “highest feasible use of the waters
belonging to the public.” RCW 90.03.290(1).

The Board’s legal error in hitching the water right to the 401
Certification wagon is made more apparent when comparing the different
legal standards applicable to each permit. The “reasonable assurance™ legal
standard presents a lower bar than the more onerous standards for issuance
of a water right. Reasonable assurance means “[s]Jomething more than a
probability; mere speculation is not sufficient.” Port of Seattie, 151 Wn.2d
at 571. Therefore, it makes sense that “reasonable assurance™ can be
achieved using an adaptive management process that leaves compliance to
future actions, because compliance only requires that “something is
reasonably certain to occur.”™ See, e.g., id. at 676.

Not so with water rights. The Board correctly analyzed the role of
adaptive management in the water right process when it reviewed its prior
decisions involving saltwater intrusion into groundwater.'* CP at 34. There,
adaptive management conditions were added to water right permits to

address potential problems that may occur in the future, not as a means to

¥ See Citizens for a Sensible Development v. Ecology, PCHB No. 90-134 (Final Findings
of Fact, Conclusions of Law, and Order, May 22, 1991): Bucklin Hill Neighborhood Assn
v. Ecology, PCHB No. 88-177 (Final Findings of Fact, Conclusions of Law, and Order,
June 26, 1989); Wilber: v. Ecology, PCHB No. 82-193 (Final Findings of Fact,
Conclusions of Law, and Order, August 4, 1983).
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avoid or defer making any of the four required affirmative findings. As the
Board noted, adaptive management may not substitute for the mandatory
four-part affirmative findings, and did not do so in the salt water intrusion
cases. CP at 34.

Yet that is exactly what the Board ordered here. The Board erred in
approving the permit’s reliance on a future study to answer questions that
the statute requires be answered before the permit may issue. How flows in
the bypass reach will affect the public interest is currently unknown. What
is known is that a legally-required study has yet to be completed to ascertain
what quantity (if any)} of flow will ensure protection of aesthetic,
recreational and fishery values of the Similkameen River, and thereby avoid
detriment to the public interest. Given these undisputed facts, Ecology does
not have the discretion to issue a permanent and perpetual water right
relying upon the use of adaptive management contained in the 401
Certification. Rather, as discussed in Section VI.D below, Ecology only has
the discretion to deny the application or to issue a preliminary water permit
to preserve the PUD’s interest in its application while the necessary
investigations go forward. Because the Board erroneously concluded that
Ecology has the discretion to issue a permanent new water right “when
information is incomplete on an aspect of the four-part test,” the Board's

order is outside of statutory authority. CP at 37; RCW 34.05.570(3)(b).



D. When Faced With Incomplete Information, Ecology’s Discretion
Is Limited To Denying The Permit Or Issuing A Preliminary
Permit.

The Water Code explicitly provides an alternative solution, which
the PCHB disregarded, for the Enloe Project scenario. The general rule,
discussed above, is that if Ecology is unable to make an affirmative finding
on any element of the four-part test, Ecology is required to deny the permit
application. Postema, 142 Wn.2d at 95. However, when a water right
application does not provide sufficient information, but that information is
capable of being gathered, Ecology “may issue a preliminary permit, for a
period of not to exceed three years, requiring the applicant to make such
surveys, investigations, studies, and progress reports, as in the opinion of the
department may be necessary.” RCW 90.03.290(2)(a); Postema, 142 Wn.2d
at 110-122 (discussing use of preliminary permits when information was
insufficient to determine impacts of proposed water rights on instream
flows), Squaxin Island Tribe v. Ecology, PCHB No. 05-137 at 2-3 (“The
Board’s conclusion that [two of the four tests are not met) does not preclude
Ecology from issuing a preliminary permit to allow Miller to further assess
the actual affect [sic] of groundwater withdrawals on the Woodiand Creek
basin.”).

As discussed above, Ecology was without information to determine

whether the withdrawal would be detrimental to the public interest, because



it is unknown what instream flows will be required to flow over the
waterfalls in the bypass reach to preserve aesthetic values. CP at 34 (“In the
§401 appeal, the Board found that additional monitoring and analysis of
actual minimum flows or review of simulated flows is necessary to assess
the proper protection of aesthetic values, as balanced against the quality of
the water for the fishery resource.”). As such, Ecology’s discretion was
limited by statute and precedent to either deny the permit because it could
not make the affirmative four findings (RCW 90.03.290) or issue a
preliminary permit (RCW 90.03.290(2)(a)). The Board's fundamental legal
error in this case was its conclusion that, in the face of uncertainty about
whether a water right application meets the four tests, Ecology may go
ahead and issue a water right. CP at 37 (“[t]he decision whether to issue a
preliminary permit in lieu of a permanent new water right, when information
is incomplete on an aspect of a four-part test, is still a choice that remains
within Ecology’s discretion.”).

Appellants do not contend that Ecology is required to use its
preliminary permit authority. The choice to issue a preliminary permit is, by
the terms of the statute, discretionary.'> However, when the information to

make an affirmative finding on one of the four tests is lacking, a preliminary

Y State ex rel. Beck v. Carter, 2 Wn. App. 974, 977, 471 P.2d 127 (1970) (“The generat
rule of statutory construction has long been that the word *may’ when used in a statute or
ordinance is permissive and operates to confer discretion.”).



permit is the only mechanism for the permit application to move forward.
Postema, 142 Wn.2d at 115. The legislature anticipated the type of scenario
presented in this case, and adopted a reasonable solution that the Board is
without legal authority to disregard.

E. The ROE Violates The Similkameen River Minimum Instream
Flow Rule.

The Board erred in finding that the ROE did not violate the
Similkameen River minimum flow requirements in WAC 173-549-020, as
authorized by RCW 90.54. The ROE, which authorizes a diversion of 600
cfs out of the river, has a priority date of June 8, 2010, thirty-four vears
junior to the 1976 priority date of the instream flow rule. CP at 70. The
Similkameen River instream flow is a water right that may not be impaired
by later issued water rights.'® RCW 90.03.247; Swinomish Indian Tribal
Cmity v. Dept. of Ecology, 178 Wn.2d 571, 593, 311 P.3d 6 (2013) (“[A]
minimum flow or level cannot impair existing water rights and a later
application for a water permit cannot be approved if the water right sought
would impair the minimum flow or level.”). The Similkameen River rule

specifically requires that the minimum flows will apply to later-issued

' See Hubbard, 86 Wash. App. at 125 (“the minimum instream flow established in 1976
for the Okanogan River, WAC 173-549-020(2), has priority over subsequent water rights
appropriators . . . ."); /d. ("[A]ny permit for beneficial use of surface waters must be
conditioned to protect the minimum levels established by code for each river basin.™).



consumptive water rights.'”” WAC 173-549-020(4), -027(2). Yet, the ROE
does not condition the PUD’s water right on the Similkameen River
instream flows as required by law; but rather invokes (improperly) the
exception within the rule for hydropower projects.

The Board authorized divergence from the instream flows on the
theory that the PUD’s water right qualified under an exemption to the
automatic application of the rule’s instream flows:

(5) Projects that would reduce the flow in a
portion of a stream's length (e.g. hydroelectric
projects that bypass a portion of a stream) will be
considered consumptive only with respect to the
affected portion of the stream. Such projects will
be subject to insiream flows as specified by the
department. These flows may be those established
in WAC 173-549-020 or, when appropriate, may
be flows specifically tailored to that particular
project and stream reach. When studies are
required to determine such reach- and project-
specific flow requirements, the department may
require the project proponent to conduct such
studies.

WAC 173-549-020(5); CP at 39-42.
Ecology contended, and the Board agreed, that the 10/30 cfs instream

flow condition set forth in the ROE (subject to revision by the aesthetic flow

" The “legislative intent” of Washington's instream flow program is described in
Swinomish, where the Court recognized that “the Water Resources Act of 1971, discussed
below, explicitly contemplates the value of instream resources for future populations:
‘Adequate water supplies are essential to meet the needs of the state's growing population
and economy. At the same time instream resources and values must be preserved and
protected 5o that future generations can continue 10 enjoy them.”™ 178 Wn.2d at 587 (citing
RCW 90.54.010(1){a)).
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study) was “specifically tailored” to the particular project and stream reach
impacted by Enloe Dam. Jd The Board found that “Ecology acted
consistent with its authority and discretion under WAC 173-349-020 to
apply the 10/30 flows as site-specific flows to the Enloe Dam Project . . . .*
CP at 39. However, the Board’s ruling on this point is consistent neither
with its prior 401 Certification decision, nor with governing law, for two
reasons.

1. The Exception In WAC 173-549-020(5) Must Be Narrowly
Construed.

First, the exception in subsection (5) should have been, but was not,
narrowly construed. As a general rule, “exceptions to statutory provisions
are narrowly construed in order 1o give effect to legislative intent underlying
the general provisions.” R.D. Merrili Co., 137 Wn.2d at 140; see also
Swinomish Indian Tribal Comty, 178 Wn.2d at 582-85. In R.D. Merrill, the
Court applied the “narrow construction” standard to interpret exceptions to
the general “use it or lose it” rule for Washington water rights. In
Swinomish, the Court similarly uvtilized this standard to evaluate the Skagit
River instream flow rule, finding that a statutory exemption to instream
flows (known as the “overriding considerations of the public interest” or
OCPI exception), must be narrowly construed when used as a basis for

creating out-of-stream reserves. 178 Wn.2d at 588.



Here, the applicable general rule is that instream flows adopted by
rute have priority over later issued water rights. RCW 90.03.247 (emphasis
added) (“[w]henever an application for a permit to make beneficial use of
public waters is approved relating to a stream or other water body for which
minimum flows or levels have been adopted and are in effect at the time of
approval, the permit shall be conditioned to protect the levels or flows.™).
This general rule reflects the legislaiure’s mandate that “[t]he quality of the
natural environment shall be protected and, where possible, enhanced as
follows: (a) Perennial rivers and sireams of the state shall be retained with
base flows necessary to provide for preservation of wildlife, fish, scenic,
aesthetic and other environmental values, and navigational values.” RCW
90.54.020(3)(a) (emphasis added). The general rule is also reflected in two
separate subsections of the Similkameen instream flow rule. See WAC
173.549.020(4) (“Future consumptive water right permits hereafter issued
for diversion of surface water from the . . . Similkameen River shall be
expressly subject to minimum instream flows established in WAC 173-549-
020 (1) through (3) ... .") and WAC 173.549.027(2) (“All future permits to
appropriate water from . . . the Similkameen River . . . shall be subject to the
required flows at all downstream control stations as established in WAC

173-549-020.7).



The only statutory exception to the general- rule is as follows:
*Withdrawals of water which would conflict therewith shall be authorized
only in those situations where it is clear that overriding considerations of the
public interest will be served”'® RCW 90.54.020(3)a). In the
Similkameen Instream Flow Rule, however, Ecology created another
administrative exception to the general rule. WAC 173.549.020(5). As an
exception to the state and local instream flow program, subsection (35)
necessarily derives from, and is constrained by, the OCPI exception. As
such, it must be narrowly construed because it operates to alter the priority-
protected rule-based instream flows for projects such as Enloe Dam.
Swinomish Indian Tribal Comty, 178 Wn.2d at 588. This exemption from
fulfilling the public and state interest in the instream values of the
Simitkameen River provides an extraordinary benefit for water users such as
the PUD, and the terms of the exception must be strictly followed.

The Board did not consider or even acknowledge the “narrow
construction™ standard.  Rather, the Board misconstrued Appellants’
arguments regarding Swinomish, finding that case applied only to rule
amendments explicitly adopted under the OCPI exception. CP at 41-42. In

so ruling, the Board committed legal error in neglecting to narrowly

'® The Washington Supreme Court has stressed that this “OCPI” exception is to be
narrowly construed, and that economic benefits alone do not provide sufficient reason to
invoke the exception. See Swinomish Indian Tribal Community v. Ecology, 178 Wn.2d at
600.



construe the subsection (5) exemption and by failing to acknowledge that
Ecology may not administratively expand the narrow applicability of the
statutory OCPI exception in RCW 90.54,020(3)(a). By ruling that Ecology
had unfettered discretion to rely on a future site-specific study to deviate
from the rule’s mandatory minimum flow regime, the PCHB erroneously
interpreted and applied the law. CP at 42.

2. [Ecology Has Not “Specifically Tailored” Flows To Satisfy The
Instream Flow Exemption,

Second, the vet-to-be-completed aesthetic flow study ordered by the
Board does not satisfy the plain language of the exception that requires
“specifically tailored” flows to substitute for the rule-based instream flows.
Ecology’s authority to create a site-specific flow as an alternative to a rule-
based flow is not unlimited. The rule calls for Ecology to “specifically
tailor” an alternative flow, which implies that there must be some basis to
justify the alternative flow."

Moreover, the exception cannot be read in isolation. It is a basic
tenet of statutory construction that courts do not read a statute, or defer to an

agency’s reading of a statute, in a way that renders other provisions

meaningless or superfluous. Srone v. Chelan Cty. Sheriff's Dep’t, 110

' Webster's Third New International Dictionary (1986) defines the verb “tailor” to mean
“to make or adapt to suit a special need or purpose.” See WA Srate Coal for the
Homeless, 133 Wn.2d at 905 (“In the absence of a specific statutory definition, words
used in a statute are given their ordinary meaning.”).



Wn.2d 806, 810, 756 P.2d 736 (1988). Reducing the rule-based instream
flow from the natural annual range of between 400 and 3400 cfs, to 10 or 30
cfs, ie., a 90-99% reduction in instream flows, is a potentially radical
reduction in the regulatory instream flow regime—to the point of virtually
de-watering this stretch of the river.

The purpose of the Similkameen River instream flow regime is to
retain “base flows necessary to provide for preservation of wildlife, fish,
scenic, aesthetic and other environmental values, and navigational values.”
WAC 173-549-015 (quoting RCW 90.54.020(3)(a)). By enacting the
instream flow rule, Ecology has already found that the flows required by the
rule are the base flows needed to protect instream values. The rule
contemplates accommodation of both instream and out-of-stream uses. /d
But Ecology’s exclusive reliance on flows that have been deemed in need of
further study by the Board was not a “specific tailoring” to the project and
stream reach. The rule explicitly contemplates a situation in which “studies
are required to determine such reach- and project-specific flow
requirements.”  WAC 173-549-020(5).  Ecology does not have the
discretion to ignore this language in light of the Board’s prior ruling that a
study is required in order “to determine such reach- and project-specific
flow requiremenis.” Id.; see also RCW 90.54.020(3)(a) (*Withdrawals of

water which would conflict [with necessary base flows] shall be authorized



only in those situations where it is clear that overriding considerations of the
public interest will be served.”).

By deviating from the minimum instream flows set by rule without
the scientific study the Board held was legally required, Ecology has
effectively prioritized hydroelectric development over instream flows, a
result that is impermissible. In Swinomish Indian Tribal Community, the
Washington Supreme Court stressed that the legislature has *continued to
recognize that retention of waters instream is as much a core principle of
state water use as the other goals, including economic well-being.” 178
Wn.2d at 594. For these reasons, the PCHB erred in holding that the PUD’s
water right qualified under the subsection (5) exception to the instream flow
regulation, let alone the statutory OCPI exception.

VIL REQUEST FOR RELIEF & CONCLUSION

The Appellants are entitled to relief in this matter pursuant to RCW
34.05.570(3) because the PCHB’s Order on Summary Judgment
erroneously interpreted and applied the law and is arbitraryv, capricious and
otherwise contrary to law. Appellants respectfully request that the Court
reverse the Superior Court’s Order, vacate and set aside the PCHB’s Order
on Motions for Summary Judgment and remand the matter for further
proceedings consistent with all applicable law. In addition, Appellants

respectfully request that the Court grant such other relief as this Court



deems appropriate. RCW 34.05.574.  Finally, Appellants request that
fees and costs be awarded pursuant to RCW 4.84.350 and other applicable

law,

Respectfully submitted this 11 day of September, 2015.

s/ Andrea K. Rodgers
Andrea K. Rodgers, WSBA #38683
Western Environmental Law Center
3026 NW Esplanade
Seattle, WA 98117
T: (206) 696-2851
Email: rodgers@westernlaw.org
Attorney for Appellants

s/ Dan J. Von Seggern
Dan J. Von Seggern, WSBA No. 39239
Center for Environmental Law & Policy
911 Western Avenue, Suite 305
Seattle, WA 98104
T: (206) 829-8299
Email: dvonseggern@celp.org
Attorney for Appellants
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BEFORE THE POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

BLACK STAR RANCH and WILLIAM
ECKERICH,

PCHB NO. 87-19
Appellant,

v.
FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND ORDER

STATE OF WASHINGTON, DEPARTMENT
OF ECQLOGY,

Respondent.

S Nt Wl Wl NP N Vil N® e s o m

THIS MATTER, an appeal of the denial of an Application to Withdraw
Groundwater by the State of Washington, Department of Ecology, came
for formal hearing before the Pollution Control Hearings Board,
Lawrence J. Faulkx (Presiding), Wick Dufford and Judith A. Bendor,
convened at Lacey, Washington, on February 4 and 5, 1988,

Appellants appeared by attorney Ted Roy of Roy & Pell. Respondent
Department of Ecoclogy appeared by V. Lee Okarma Rees, Assigtant
Attorney General. Reporter Julia Moysich, of Robert H. Lewis &
Associates recorded the proceedings.

Witnecses were sworh and testified. Exhibits were examined.
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Briefs were received and reviewed. From testimony heard, exhibits
examined, and argument the Board makes these
FINDINGS OF FACT
1
Respondent State of Washington, Department of Ecology ("DOE") is a
state agency charged with the allocation and regulation of surface and
groundwater usage within the state.
11
Appellant William Eckerich has an undivided half-interest in
Groundwater Application No. G4-284B83.
I1I
This matter concerns the denial of a permit to appellant's
subsequent purchaser in interest, Mr. Gene Gamache/Black Star Ranch,
also an appellant. Prior to the transfer of interest, appellant
Eckerich had had a permit to withdraw groundwater on this same
property. That permit was formally cancelled, after several
extensions, for failure to complete construction and place the water
to beneficial use.
Iv
Appellant Eckerich claims that (1) DOE has improperly denied
appellant Black Star a water righte permit, and that (2) DOE is

equitably estopped from denying appellant’'s right to have the permit.

FINAL PINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHE NO. 87-19 {(2)
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The land in question is located in Section 29 T12N R21E W.M., in
the Moxee/Black Rock Valley in Yakima County, Washington. This parcel
of land contains approximately 120 acres which are suitable for the
development of orchards. The property is located on the north flank
of Rattlesnake Ridge. It slopes generally north and east with a south
property line which roughly follows the 1700 Mean Sea level ({MSL).
The valley is arid, with average precipitation of 7-10 inches annual
rainfall.

VI

On September 15, 1977, wWilliam Eckerich applied to the state for a
permit to appropriate approximately 840 gallons per minute (gpm) of
public groundwater limited to 321 acre-feet per year for irrigation of
approximately 84 acres of orchard.

VIl

Construction of the well for this project was begun and completed
before the permit was issued. The well was drilled to a depth of 850
feet with a diameter of 10 inches. It was cased to a depth of 466
feet. The static water level in the well here was 399 feet below land
surface on February 13, 1978, the date of completion.

On August 8, 1978, Permit No. G4~25503 was granted. Neither the
permit nor the Report of Examination concerning the well specified a

casing requirement. The permit specified October 1, 1979 as a

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 87~19 (3)
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completion date for construction of the project, involving
installation of pumping equipment, mainline and sprinkler system in
addition to well construction. Water was to be put to full beneficial
use by October 1, 1980.
VIII

On November 20, 1979, DOE granted appellant a one-year extension
for completion of the project to October 1, 19806. On October 9, 1980,
DOE granted appellant another one-year extension to October 1, 1981.
Sometime in 1981, appellant decided that he would not develop the
property but rather would try to sell it. On October 7, 1981, after
receiving another regquest for extension, DOE sent a certified request
for a firm commitment to complete construction of the authorized
project by October 1, 1982. On October 12, 1981, Mr. Eckerich
confirmed a telephone conversation with DOE that he understood unless
progress was evidenced during that year, no further extensions would
be granted. ©On October 21, 1981, DOE granted appellant what was
clearly identified as a final one-year extension, to complete
construction by October 1, 1982,

IX

Toward the end of this last extension period, Eckerich asked for
yet another extension, asserting tht he had a buyer for the property
who wculd complete the project. On October 1!, 1982, DOE advised

Eckerich that he had 30 days to provide an executed earnest money

FINAL FIKDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NC. 87-19 (4)
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agreement and assignment. Failing to receive same, DQE, by letter
dated December 21, 1982, gave Eckerich a final deadline of January 17,
1983, Eckerich made no effort to show cause why the permit should not
be cancelled, and on March 25, 19832, an order of cancellatioﬁ'was
entered. Eckerich did not appeal this action.
X

Development of the groundwater rescurce in the Black Rock area
accelerated in the late 60's through the mid-70's, leading to concerns
at DOE that real and proposed demands on the system were approaching
the safe yield level., With the filing of large applications in 1979,
DOE increased its investigative effort about the resocurce, and
thereafter, approved new withdrawals, only with great caution.

Between 19681 and 1983, DOE's regional geologist compared
measurements on 91 wells, most in the Black Rock area. ©n February
22, 1983, in a meporandum directed to management, the DOE geclogist
stated his findings of a trend showing groundwater decline in the
area, citing five specific wells. That memorandum triggered the
beginning of a focused study of the groundwater aquifers underlying
the Black Rock area.

DOE then began deferring permit decisions in the study area,
awaiting the results of the study. The decision to hold applications
{except theose in specific locales where sufficient information was

available) occurred after the decision had been made to cancel

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. B7-19 (5]
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Eckerich's permit, but before it had been formally entered. Eckerich
was not specifically contacted by DOE and advised of the new policy of
holding most permit applications,

X1

The study area is bounded on the north by Yakima Ridge and on the
south by Rattlesnake Ridge. The area is approximately 17 miles from
east to west and encompasses approximately 140 square miles. The
dominant topographic features are the east-west trending anticlines
and the eastward extension of the Moxee Valley lying between the two
ridges. 'The Hog Ranch anticline was identified as the easterly
boundary. The western boundary has been placed approximately three
miles west of the Roza Canal.

The study area boundaries have functioned as a bright line withi
which DOE exercised extreme caution in reviewing water rights
applicaticns. One aspect of the study was to better lcocate the
suspected geologic boundaries, and to understand the effect of these
boundaries on the grouncdwater flow systen,

XII

The aguifer system underlying the Black Rock area is a complex
cne. In general, the geologic sequence is as follows. Beginning at
land surface is the Ellensburg formation. Next is a series of basalt
flows and minor sedimentary interbeds known as the Saddle Mountaius,

The third major unit is the Wanapum Basalt series, The oldest and

FINAL FINDINGS OF FACT,
CONCLUSIONS OPF LAW AND ORDER
PCHB NO. 87-19 {6)
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deepest series is the Grande Ronde group. From data available, it
appears that these aquifiers are at least partially separated
hydrologically from each other. However, the inter-relationships of
aguifiers from place to place is not yet fully understood. '
X111
DOE's study involves the collection of water level and water use
data within the area of interest. DOE has, since 1983, taken regular
spring—fall water level measurements throughout the area and has
attempted to quantify annual water use and estimate aquifer recharge.
They have worked to identify geologic features forming hydrologic
boundaries, c¢onducting pump tests and temperature logging.
X1V
By the time of the hearing in this case, DOE study was still not
complete. The agency was able to identify groundwater flow
directions, secure further evidence of a trend of groundwater decline
and determine the approximate hydrologic boundaries. DOE was not able
to conclude that water was available for appropriation in most of the
study area.
XV
Cn approximately May 1, 1984, Mr. Eckerich sold his property to
Gene Gamache, Black Star Ranch, as irrigated property.
On June 25, 1984, Gamache applied (Groundwater Application No.

GA-28483) to DOE for a permit to withdraw 650 gpmn of groundwater from

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCEB NO. 87-19 (7)
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the existing well. Gamache had previously contacted DOE and found
that no permit existed for his acreage.

DOE discussed with Mr. Gamache the general status of grogndwater
availability in the study area and the adminstratjve constraints
affecting permit processing because of a lack of data. On August 8,
1984, Mr. Gamache caused a pumped test to be conducted. The results
did not allow DOE to conclude that the well was outside the study
area. Current hydrogeologic data confirms that the well penetrates an
aquifer within the Black Rock area.

XVI

Since the hold has been in existence, three permits have been
issued by DOE even though the projecte were inside the study area.
These permits were granted because of their location in the scuthwes:
area, based on site-specific considerations. There were no
demonstrated ground water level declines in that immediate area. DOE
also determined that the Roza Canal provided rescharge to the three
wells which were drilled only into the upper sedimentary layer
(Ellensburg).

The Eckerich/Gamache well lies close to the lineament, which
constitutes the southwest boundary of the area with the largest
observed water declines. There does not appear to be recharge from a

surface water body such as the Roza Canal.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. B7-19 (8)
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XVIili
Prior to the appeal to this Board, Mr. Eckerich brought a mandamus
action in Superior Court of Yakima County t¢ compel DOE to act on the
Black Star application. Although that Writ of Mandamus was éismissea,
the judge requested DOE to process the application and the agency

agreed. Were it not for this agreement, DOE would have continued to

hold the application in a pending statue until the study provided the

answers needed to act on it knowledgeably.
XVI11i

On December 30, 1986, DOE issued a Report of Examination calling
for denial of Groundwater Application No. G4-28483. At that time
there were 14 applications for permits to withdraw groundwater within
the Black Rock area. The Gamache/Eckerich application was 8th in
priority on this list.

The Report of Examination, after extensive discussion of the
ongoing study, set forth explicitly the following conclusions:

a. Water is npot available for appropriation.

b. The proposed withdrawal is potentially detrimental
to existing rights.

¢. Issuing a permit would be detrimental to the public
interest.

d. The proposed irrigation project would be a
beneficial use of water if a permit could be
authorized.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 87-19 (9) -
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DOE has made no determination of whether the proposed withdrawal
of public groundwater would be beyond the capacity of the underground
formation to yield the water applied for within a reascnable or
feasible pumping lift,

XIX

Any Finding of Fact which is deemed a Conclusion of Law is hereby
adopted as such.

From these Findings the Board comes to these

CONCLUSIONS OF LAW
I
The Board has jurisdiction over this appeal.
1)

Subject to existing rights, all waters within the state belong t
the public. RCW 90.03,010. This principle was extended to
groundwater through RCW 90.44.020. Applications for permits for
appreopriation of underground water are subject tc the same evaluation
criteria as apply to surface water appropriations.

II1

Chapter 90.44 RCW deals with the regulation of public
groundwaters. RCW 90.44.020. The application procedure for the
appropriation of public groundwater is defined in RCW 90.44.060. We
conclude that appellants have followed the proper application

procedure,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 87-19 (10}
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1v
RCW 90.03,2%0, made applicable by RCW 90.44.060, requires DOE to
investigate applications and file written findings concerning its
investigations. A permit shall be issued: 1

« « + if it shall find that there is water
available for appropriation for a beneficial
use, and the appropriation thereof as proposed
in the application will not impair existing
rights or be detrimental to the public welfare

. . *

But where there is no unappropriated water in
the proposed source of supply., or where the
proposed use conflicts with existing rights,
or threatens to prove detrimental to the
puklic interegt . . ., it shall be the duty of
the department to reject such application and
refuse to issue the permit asked for.

v

RCW 90.03.290 requires the issuance of a permit only if DOE can
answer affirmatively concerning all the statutory criteria. The duty
to reject an application appears to arise upon answering about any of
these same criteria in the negative. The problem of this case is what
to do when incomplete information prevents answering the water
availability and impairment of existing rights questions either way.

We conclude that, under the facts here, the appropriate response
ig to deny the perait, and hold that in these circumstances the

proposed use "threatens to prove detrimental to the public interest.”

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND CORDER
PCHE MO. B7-19 {11)
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Detriment to the public interest is threatened because in tl
current state of knowledge in the Black Rock area the risks appea
high that development of the proposed project will cause hardship
to other water users and to the permittee - to others because in &
situation of declining water levels their rights may be interfered
with: to the permittee because the solution to an interference prot
is te shut him off, thus threatening the loss of his investment.

The water codes are designed to prevent new appropriators from
buying into this kind of trouble. Otherwise the permit system woulc
have no function. All uses could simply be regulated on the basis o
priority. Where there wasn't enough water to go around, those .ao
quessed wrong would just have to suffer the consequences. The permit
system is intended, to the extent possible, to head off such problens
before they occur. In large measure, the state water agency's
function is prevention, not enforcement.

DOE's task invariably involves a degree of prediction using data
that is not totally complete. It is a delicate task to determine whe
there is encugh information to allow decisions which minimize
perceived risks. The choice essentially is a matter of discretion.
We see nothing inappropriate in the agency's exercise of discretion

here. See, Schuh v. Department of Ecology, 100 Wn.2d 180, 667 P.2d 6
(1983}).

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 87-19 {12)
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Vi1l

RCW 90.44.070 prohibits DOE from issuing a groundwater permit for
the development or withdrawal of public
groundwater beyond the capacity of the ..
underground bed or formation in the given
basin, district or locality to yield such
water within a reasonable or feasible pumping
lift. . . . The department shall have the
power to determine whether granting any such
permit will injure or damage any vested or
existing rights or rights under prior permits.

Thie formulation is the statutory explanation of what impairment
of existing rights means in the groundwater context. The rights of
senior appropriators include a right to a well depth no deeper than is
reasonable. If a junior appropriation forces a senior right holder to
significantly deepen his well, the senior right may have suffered
impairment. See WAC 173-150-000, 050, 060,

Exceeding the reasonable or feasible pump lift pravides an
additional reason for denying the permit. However, when this 1lift
distance has not been determined by the department, the result is not
that the permit must be granted. Again, the lack of information
brings into play the public interest criterion as grounds for denial.
Reasonable and feasible pump lifts for the specific aquifers in the

Black Rock area are among the things the study data will permit the

Department to establish.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHE NO, 87-19 {13)



L M

(5]

10
1i
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

VIII

Appellant argues that DOE's use of an "administrative hold",

absent rule making under RCW 90.54.050, is illegal.

That section provides in part:

In connection with the programs provided for in RCW
90.54.040{1), whenever it appears necessary to the

director in carrying out the policy of this chapter
the department may rule adopted pursuant to chapter

34.04 RCW:

{2) When sufficient information and data are
lacking to allow for the making of sound decisions,

withdraw various waters of the state fronm

additional appropriations until such data and

information are available.

This provision 1s by its terms discretionary.

(Emphasis added).

Moreover, such

withdrawals may be appropriate only in connection with formal

broad-based water resource planning under RCW 90.54.040(1).

IX

Appellant argues that DOE should be estopped to deny the permit

at 1ssue because Eckerich would not have allowed his prior permit to

be cancelled if DOE had told him about the policy of holding future

permit applications.

Appellant apparently conceeds that no speaking agent of the

agency misled Eckerich by an affirmative statement.

Rather he asserts

that the estoppel arises from the agency's silence when it had a duty

to speak.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDBER
PCHB NO. B7-19
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X

There are three preregquisites to the creation of an equitable
estoppel:

1. An admission, statement or act inconsistent with th; claim
afterwards asserted;

2. Action by the other party on the faith of such admission,
statement or act; and

3. Injury to such other party resulting from allowing the first

party to contradict or repudiate such admission, statement or act.

Leibergesell v. Evans, 93 Wn.2nd 881, 868, 889, 613 P.2d 1170 (1980).

X1
The doctrine of equitable estoppel must be strictly applied, and
should not be enforced unless each element is substantiated.

Btouffer-Bowman, Inc. v. Webber, 1B Wn.2d 416, 428, 139 P.2d 717

{1943). In addition, use of eguitable estoppel against the state
acting in its governmental capacity is not favored and requires every
element to be proved by clear cogent and convincing evidence. Pioneer

National Insurance Co. v. State, 3% Wn. App. 758, 760-761, 696 P,2d

996 (1985).
XI1I
In order to establish even the first element of equitable
estoppel, appellant must prove that DOE made gome type of admission,
statement, or act inconsistent with later denial of a permit to Black

Star Ranch, Inc.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 87-19 (15)
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An estoppel will not lie, based on silence, in the absence of a

duty to disclose that which is claimed as the bases for the estoppel.

Pacific National Bank v. Richmond, 12 wWn. App. 592, 597, 530 P.24 718
(1975). '

We have no authority for the proposition that DOE had a duty to
speak in this situation other than appellant's assertion that this is
s0. We decline to find such a duty under these facts,

Eckerich was in contact with DOE during the period preceeding the
cancellation of his permit. He knew, or should have known, that the
cancellation decision ccould be appealed. He declined to do so because
he thought he could simply get another permit. The evidence doesg not
disclose that he had a reasonable basis for assuming the latter
proposition. Accordingly, DCE had no duty to disabuse him of the
notion.

Therefore, we conclude that the first prong of the test requiring
an admission, statement or act was not met, and that estoppel should
not be applied.

XIiI1

Moreover, estoppel will not be applied against a government where
application of that doctrine would interfere with the proper discharge
of its duties, or curtail the exercise of its police powers in another

similar situation., Pord v. Bellingham-Whatcem County DPistrict Board

of Health, 16 Wn. App. 709, 716, n.l, 558 P.2d 821 (1977}; citing

FINAL FINDINGS CF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO, 87-19 (le)
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Finch v, Matthews, 74 Wn.2d 161, 169, 443 P.2d B33 (1968). Estoppel

cannot serve as the "means of succeasfully avoiding the requirements
of legislation enacted for the protections of a public interest."

Scott Paper Co. v. Marcalus Manufacturing Co., Inc., 326 U.S. 249,

257, 66 §.Ct, 101, 105, 90 L.Ed. 47, 52 (1945).

In the instant case, the waters of the state belong to the
public. Rights must be acquired only by appropriation, by permit, and
not otherwise. Mr. Eckerich cannot invoke an estoppel argument as a
means of avoiding +ke applicatiodfgg;mal permit process. To grant
estoppel would harm the public for whose protection the water

resources statutes were enacted.

XIv

Any Conclusion of Law which should be a Finding of Fact is hereby

adopted as such.

From these Conclusions, the Bcard enters this

FINRAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 87-19 (17)
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ORDER
The denial of Water Rights Application No. G4-28483 is hereby
AFFPIRMED.

80 ORDERED.

DONE thia ZQ' day of February, 1988,

B TION CONTROL HEARINGS BOARD

/%Y ee-

@J_@N%;&:}{:{:Lding
(Vik B;@@:aﬁ

WICK DUFFPRP, Chalrman

Aedlrs

DITH A. BERDOR, Member

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. B7-1% 0.8}
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BEFORE THE POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

BUCKLIN HILL NEIGHEORHOOD
ASSOCIATION,

PCHB No. BB8-177
Appellant,

V.
FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND ORDER

STATE OF WASHINGTON, DEPARTMENT
CF ECOLOGY, and ISLAND
UTILITY COMPANY,

Respondents.

et Nt Tl Nt Vgl Vsl Vgt N Sl Vgt N gt Wt

This matter, the appeal of a decision by the Washingten State
Department of Ecology to approve a permit for the appropriation of
publiec grounéwater on south Bainbridge Island fcr community domestic
supply, came on for hearing at Winslow, Washington, on March 29, 1989,
and Seattle, Washington, on March 30, 1989, before the Pollution
Control Hearings Board, Wick Dufford, Presiding, Judith A, Bendor and

Harcld S. Zimmerman.
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Appellant Bucklin Hill Neighborhood Association appeared by Andy
Stahl, association representative, and Corrie J. Yackulic, attorney at
law. The Department of Ecology was represented by Peter R. Anderson,
Assistant Attorney General. Thomas A. Goeltz, attorney at law,
appeared for Island Utility Company. The proceedings were reported by
Marlene Falk of Likkel and Associates, Everett.

Witnesses were sworn and testified. Exhibits were admitted and
examined, Argument was heard. From the testireny, evidence and
contentions of the parties the Boaré makes these

FINDINGS CF FACT
I

This case concerns the approval of an application to withdraw
water from two deep wells at an aggregate maximum rate of 300 gallons
per minute, limited to 336 acre feet per year, for community domestice
supply within the service area of the Island Utility Company on
Bainbridge Island, Kitsap County, Washington.

II

Island Utility is a limited partnership formed in 1987 to serve
an 1100 to 1200 acre area, comprising uplands surrounding Blakely
Harbor in the southeast part of Bainbridge Island. The great majoraity
of the land in the service area (about 1000 acres) is owned by Port
Blakely Tree Farm Limited Partnership. Island Utility and PBTF are
affiliated limited partnerships. The same person is the president of
both.

FINAL FINDIRGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. BB-177 (2)
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ITI
PBTF is the successor to the Port Blakely Mill Company, a picneer
entity which opened a lumber mill on the island in the 1870's. The
PBTF holdings are what remains of a much larger acreage which the mill
company owned and used as its source for wood. The primary use of the
PBTF property in the past has been for the raising and cutting of
trees. Now the present management has determined that modern
conditicns making devoting the property to tree farming impractical.
Thus, PBTF is exploring development possibilities. The formation of
Island Utility and application for a permit to appropriate ground
water are steps in this process.
v
Bucklin Hill Neighborhcod Association is a citizen's group
concerned with the future development of south Bainbridge Island,
consisting of residents and property owners in the area.
v
In the past, the entire south end of Bainbridge Island has been
in short supply for water. Sources used have been from shallow dug
wells, small ponds, and ¢isterns catching water off roofs. In many
instances these sources have proven inadequate or unreliable.
At the time of hearing, seventeen homes along Seaborn Road on the
north shore of Port Blakely Harbor within the Island Utility service

all were being served by an antiquated system which diverted water

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND QORDER

PCHB Nc. 88~177 (3)
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from a pond behind an earthen dam. Monitoring of water in this
systen in recent years revealed high coliform counts and giardia is
thought to be present. This led to its inclusion on the county's
Trouble Water List - a listing of systems where building site
applications are disapproved owing to water supply problems. After
January 1987, residents on this system were either boiling their
drinking water or purchasing bottled water.i/

Ancther small water system with at least ten connections t¢o homes
gsouth of Port Blakely Harbor draws its water from a spring which
produces only two to three gallons per minute - enough to reliably
meet reguirementsgs of three homes. Bactericlogical analysis for thas
system over the past ten years reveals numerous violations of maximum
contaminant levels established by health authorities. Several
additional platted lots in this area cannot be built upon until water
supply difficulties are resclved.

vI
The extreme south end of Bainbridge Island is characterized

geologically by high bedrock, an unpromising area for the development

of significant groundwater production. To the north of Port Elakely

1/ Following the hearing herein, the facilities were completeéd for
service of these seventeen residences by the Island Utility system.
There being no dispute on the matter, the Board entered an Order ©n
interim Service on April 26, 1989, allowing Island Utility to commence
service to these homes limited to their reasonable needs.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. 88-177 (4)
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Harbor, however, conditions are more favorable, and several deep wells
have been successfully developed, notably at the Wyckoff plant site on
Eagle Harbor and the Fletcher Bay well on the west side of the island.

Prior to the formation of Island Utility, PBTF attempted without
success to find a source of water for their property from an off-site
source. In the fall of 1987, drilling was initiated within the Island
Utility service area at a site north of the hign bedrock zone on ©ld
Mill Road, roughly in between the Wyckcff and Fletcher Bay wells.

VIig

Two wells were constructed at the 0ld Mill Road site, referred to
as OMR well #1 (deep) and OMR well #2 {shallow)}. OMR $1 was
ultimately drilled to a depth of 1100 feet and cased down to 958 feet
below land surface. A water bearing zone was encountered at depths
between 873 and 935 feet and the casing was slotted in this interval
to allow water to enter the well. The water was under pressure and
rose up the bore hole to a static level 106 feet below the top of the
well, Land surface at the site is estimated to be about 130 feet
above sea level.

OMR 22, was drilled about 50 feet away from OMR #1 toc a depth of
160 feet, encountering a water zone at about 125 feet. 1Initial test

pumping of OMR #2 produced a measurable drawdown in a neighboring

shallow well.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. 88-177 (%)
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VIII

On May 5, 1988, Island Utility filed the application which is the
subject of the instant appeal. The application sought approval for
the appropriation of 400 gallons per minute from two deep wells to be
used continuously for ccmmunity domestic supply within the Island
Utility service area.

One of the wells identified is OMR #1. The other has vet to be
drilled, the application contemplating that it would be constructed at
some later time to accommodate system expansion.

Island Utility decidedé to not pursue use of the shallow well OMR
#2, and an application for appropriation from that source was
ultinmately cancelled.

IX

At the request of the Department of Ecology, Island Utility
provided information estimating population growth in 1ts service area
over a 25 year per:iod. Extrapclating from projections pade by
government sources, Island Utility, derived an estimate of 60-75 new
houses per year on average. Over 25 years this would equal 1500 to
1875 new residential services.

X

Ecology received numerous written protests of lIsland Utility's
application and held two public meetings on Bainbridge Island
concerning it, The application was supported by the Kitsap County
Health Department,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. 88~177 {6)
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Ecology's investigation of the matter included charting and
analyzing existing water well logs within one and one~half miles of
OMR #1 (115 wells), reviewing of available technical literature on
Bainbridge Island groundwater, analyzing logs ané pump test reports
prepared for OMR #1 and CMR $#2, and searching and reviewing water
right files and Department of Social and Health Services files con
water use in the general area.

XI

On Octcber 31. 1988, Ecology issued its Report of Examination on
the application, together with an Order approving the issuance of a
permltifor the appropriation of public groundwater at a maximum rate
of 300 gallons per minute instantaneously, limited to an annual
guantity of 336 acre feet for community domestic supply.

This approval was appealed to this Board by appellant Bucklin
Hill Neighborhood Association on November 29, 1988.

XII

Ecology's approval called for the imposition of permit
conditions, including the following:

(1] Instantaneous withdrawal from OMR well #1 shall not exceed

150 gpm. After the second deep well is completed, total

instantaneous withdrawal from both wells wlll not exceed

300 gpm, subject to reduction following proof examination.

[2] Annual quantities withdrawn from both wells shall not

exceed 336 acre-feet subject to further reduction
following proof examination.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. 88-177 (7)
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[5]

[6]

7]

[83

(9l

The second deep well when drilled will require an aquifer
test prior to productive use. The aquifer test shall be
under the supervision of a competent ground water
consultant and procedures shall conform with WRIS
Information Bulletin No. 30 (copy attached).

All water wells constructed within the state shall meet
the minimum standards for construction and maintenance as
provided under RCW 18.104 (Washington Water Well
Construction Act of 1971) and Chapter 173-160 WAC (Mainimunm
Standards for Construction and Maintenance of Water Wells).

Installation and maintenance of an access port as
described in Ground Water Bulletin No. 1 is required. An
air line and gauge may be installed in addition tc the
access port.

An approved measuring device shall be installed and
rmaintained in accordance with RCW 90.03.380, WAC
506~-64-020 through WAC 508-64-040 (Installation, operation
and maintenance requirements attached hereto).

Permittee or its successor{s) shall submit i1n writing to
the Department of Ecology, Northwest Regional Office,
Redmond, Washingtor, during the months of April and August
each year, the chloride concentration of the water pumped
and static water level (pump off) of the well authorized
by this permit. Depending con the results of this data
collection, the withdrawal of ground water under this
permit may be limited, or other appropriate action may be
reguired, by Department of Eccleogy order, te prevent
seawater intrusion into the subject aguifer.

Monitoring of static water level, pumping water level,
instantaneous discharge {(gpm) and total quantities pumped
shall be done on OMR well #1 {(deep) on a monthly basis,
This same monitoring shall be accomplished on the second
deep well when drilled. This date shall be sent to the
Department of Ecology within 30 days of collection.

OMR well 22 in the shallower aquifer, shall not be used as
a production point of withdrawal, but 1t shall be
maintalned as a zonitoring well. Permittee shall monitor
SWL in this well on a monthly basis and data shall be sent
to the Department of Ecclogy within 30 days of collection.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. 88-177 (8)
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f10] Nothing in the permit, when issued, shall be construed as
excusing the permittee from compliance with any applicable
federal, state, or local statutes, ordinances, or

regulations including those administered by state and

local agencies under Chapter 248-54 WAC, Public Water

Supplies and Chapter 248-56 WAC, Public Water System

Coordinat:ion Act.

[i1] A certificate of water right will not be issued until a
final investigation is made.
XIlI

Ecology's guantity limitations were made on the assumption that a
total instantaneous yield of 300 gallons per minute might be achieved
from two deep wells at the site. Of course, it is not anticipated
that this instantaneous rate would be used continuously. The 336 acre
feet annual limit would be reached by a continuous aggregate pumping
rate of only 208 gallons per minute. Thus, the annual quantity acts
as an additional limitation on withdrawals.

Ecology’'s guantitative allceation based on average consumption in
the area is C.5 acre feet per service. Therefore, the system approved
would only have the potential for serving 630 to 700 services.

Xiv

A 24-hour pump test was conducted at OMR $1 in April 1988, at 150
gallons per minute. During this period equilibrium was nct reached,
but the drawdown curve supported a prediction that full stabilization

would be reached after 10 days of pumping continuously at that rate.

kecovery of the well after pumping was complete.

FINAL FINDINGS OF FACT,
CONCLUSICONS QF LAW AND ORDER

PCHB No. 88-177 (9)
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A subsequent 168-hour puxp test was conducted in May, 1989. This
test demonstrated that the well could be pumped continuously for 7
days at 112 gallons per minute and have a resulting drawdown of neo
more than 94 feet. The results indicated either that at 112 gpm
equilibriurx had been reached at the 94 fcot drawdown, or, at worst,
that pumping for about two centuries at that rate would produce a
further drawdown of about 31 additional feet.2/

We are convinced that recharge was occuring during the pumping of
OMR #1.

We note that water has been withdrawn from the deep Fletcher Bay
well for over 10 years and from the Wyckoff site for at least 50 years
without declines in water levels.

We find that water is available at the Islané Utility site and
that the aquifer utilized can yield water within a reasonable pumping
lift. It was not demonstrated that water is not available 1in
gquantities approved by Ecology.

xXv

The producing wells within a2 mile and one-half of OMR #1 withdraw

from a relatively shallow agquifer zone. This zone is separated from

the deep zone from which Island Utility seeks to withdraw by a

2/ we include in our record both the report by Island Utility's
expert geohydrologist on this post-hearing test and the response,
thereto, by appellant's expert geohydrologist. We have considered
both submissions.

FINAI FINDINGS OF FACT,
CONCLUSIONS CF LAW AND ORDER

PCHB No. 88-177 (10}



W 0 ~3 o o B Ly e

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27

relatively impermeable layer of silt and clay. No evidence has shown
any effect from pumping OMR #1 (deep) on OMR #2 (shallow) although the
two are only 50 feet apart. We are not persuaded that pumping wells
in the deep zone will, more probably than not, relieve pressure and
cause downward leakage from the upper zone.

We find that the pumping of deep wells at the site in gquestion 1s
unlikely to adversely affect water rights in wells in the shallow
aquifer.

Furthermore, given the distance from the Wyckoff (l.6 miles) and
Fletcher Bay (2.5 miles) wells, we find that pumping from deep wells
at the site in question is unlikely to adversely affect existing deep
zone users. Indeed, although quite possible, it has not been
demonstrated that all these deep wells tap a single interconnected
aquifer.

XVI

Presently available data does not indicate a problem with
seawater intrusion on Bainbridge Island. We are not persuaded that
any data developed to date demonstrate a likelihood that the Island
Utility groundwater development, as approved, will induce sea water
intrusion.

XVIiI
Ecology in its decision-making process made no determination of

nonsignificance and prepared no environmental impact statement (EIS)

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

FCHB No. 88-177 (11)



W a =3 O v e W by

o= - (o= ba ha ~ [ ] [~} o et Pt — — ot - bt — -
-l [=)] [ L Cd L i) — o w o -} =] n L i L= = (o)

in relation to Island Utility's application. Ecology's position wa
and is that this application is exeppt from such State Environwmenta
Policy Act (SEPA) procedures, by virtue of WAC 197-11-800{4). That
subsection lists as a categorical exemption:

{4) water rights., The following appropriations of
water shall De exempt, the exemption covering not only
the permit to appropriate water, but also any
hydraulics permit, shoreline permit or building permit
required for a normal diversion or intake structure,
well and pumphouse reasonably necessary to accomplish
the exempted appropriation, and including any
activities relating to construction of a distribution
system solely for any exempted appropriation:

(a) Appropriations of fifty cubic feet per gecond
or less of surface water for irrigation purposes, when
done without a government subsgidy.

(b) Appropriations of one cubic foot per second
or less of surface water, or of 2,250 gallons per
minute or less of ground water, for any purpose.
(Emphasis added.)

XVIII

At the time of application for a ground water appropriation

1

permit, Island Utility and PBTF clearly had an idea of converting the

PBTF land holdings from forest to some sort of residential
development. However, beyond this generalized motion there were no
details.

The numbers on population growth submitted to Ecology represen
a mere calculation based on governmental statistical projections.

figures were not part of any plan of action.

FINAL PINDINGS OF FPAaCT,
CONCLUSIONS OF LAW ANLC ORDER

PCHB No. 88-177 (12)
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We find that when the application was filed, Island Utility and
PBTF had made no firm plans about what to do with the water it might
be able by diligence to appropriate, other than to serve the existing
homes and platted lots in the two small and inadequate water systems
north and scuth of Port Blakely Harbor - a total of perhaps 32
services.

XIX

Prior to Ecology's Report of Examination and Order in this case,
PBTF and Island Utility had still made no decisjions on the undeveloped
PBRBTF lands as to what kinds of densities of residential development to
pursue, where and how large open spaces should be, where commercial
property might be located, where housing might be built, where roads
might go, what sorts of additional infrastructure might be required.

A consultant prepared a drawing containing a configuration of his
own invention, created essentially on his ownh initiative. The drawing
did not represent even a concept plan upon which PBTF or Island
Utility had agreed or decided to advance as a proposal.

A number of marina ideas had been advanced but none had gotten
passed the discussion stage.

XX

After Ecology’s decision, PBTF received a preliminary report on

the suitability of 160 acres of land for on-site wastewater disposal.

Nct even this limited level of soils analysis had been performed for

FINAL FINDINGS CF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB No. 88-177 (13)



[ ]

L - - - B O -~ N~ T S "

10
11
12
13
14
15
16
17
18
18
20
21

23

24

23

27

the more than 800 remaining acres in PBTF's ownership. Not even
tentative decisions had been made before Ecology's decisien on the
type of sewage treatment to be selected or where any connounity
treatnent facilities might be located
XX1

In the month before the hearing before this Board, Kitsap County
commenced a Bainbridge Island Subarea Plan update, as a part of 1ts
ongoing land use planning effort. 1In response PBTF began to evaluate
development alternatives in order to be effectively involved in the
County's planning process. DNonetheless, at the time of hearing no
concrete plans had either been developed or presented to the County by
PBTF.

XXT11

We find that the decision of Ecology appealed from was made
before the environmental effects of any action beyond the
appropriation itself could be meaningfully evaluated.

XXIII

It was not proven that the appropriation is a segment of a
proposal involving related actions, some exempt and some not, or all
exempt but together having a probable significant adverse
environmental impact.

Moreover, we are persuaded that the approval of the appreopriation

undéer the circumstances was not action which limited the range of

FINAL FINDINGS OF FACT,
CONCLUSICNS OF LAW AND ORDER

PCHB No. 88-177 (14)
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reasonable alternatives for use of PBTF's land.
X1V

Any Conclusion of Law which is deemed a Finding of Fact is hereby
adopted as such.

From these Findings of Fact, the Board comes to these

CONCLUSIONS OF LAW
I
The Board has jurisdiction over these persons and these matters.
II

We conclude that the action of Ecology, approving this
groundwater appropriation with conditions, was categorically exempt
from the threshold determination and EIS requirements of SEPA, by
virtue of the water rights exeaption of WAC 197-11-800(4), quoted
above.

Categorical exemptions are subject to limitations contained in
WAC 197-11-305. Under the facts. however, we conclude that those
limitations do not apply in this case to remove the exemption.

ITI

We note particularly that, befores an action can fit within the
limitations on exemptions, the series of actions to which it is
related must be sufficiently in focus to constitute a "proposal®. WAC
197-11-305,

By virtue of WAC 197-11-055 a threshold determination and
environmental impact statement, if required, are to be prepared at the

FINAL FINDINGS QOF FACT,
CONCLUSIONS OF LAW AND ORDER

PCHB ¥No. 88-177 {15)
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point "when the principal features of a proposal and its environmental
impacts can be reasonably identified".

The definition of "proposal™ in WAC 197-11-784 states:

A proposal exists at that stage in the developmen