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L INTRODUCTION

This case involves an appeal from an order of the Jefferson County
Superior Court which granted summary judgment to Commissioner of
Public Lands Peter Goldmark, the Washington State Department of
Natural Resources (“DNR”), and the State of Washington (hereinafter
referred to collectively as V“the State”) over the validity of a conservation
easement between the State of Washington and the United States Navy for
portions of Hood Canal. This easement protects vital national security
interests lat Naval Base Kitsap, as well as the Hood Canal ecosystem and
the public’s use of Hood Canal for boating, fishing, geoduck harvesting
and ehellﬁsh aquiculture, among other uses.

‘Appellant Hood Canal Sand and Gravel, LLC (hereinafter referred
to as “HCSG”) is the proponent of a project known as pit to pier. HCSG,
as part of its project, seeks to put a nearly 1000-foot-long gravel loading
dock on state property in the location that is currently covered by the
easement with the Navy. HCSG’s project would directly interfere with the
Navy’s national security interests in protecting Naval Base Kitsap; would
jeopardize the Hood Canal ecosystem; and would prohibit the public from
using state-owned aquatic lands in the area of the proposed dock for the

entire length of time the dock exists.



At issue in this case is the scope of the State’s authority to
determine the best use of state-owned aquatic lands for the benefit of the
public. The superior court correctly determined that HCSG was not
entitled to its requested relief, that the State’s actions in granting the Hood
Canal easement to the Navy, including the fﬁr market value calculation
for that eaéement, were not arbitrary, capricious, or unlawful, and that the
State acted in compliance with RCW 79.36.355. The State therefore
respectfully requests that this Court affirm the superior court’s summary
judgment decision in its entirety.

IL COUNTERSTATEMENT OF THE ISSUES
1. Was the superior court correct as a matter of law that HCSG has no
priority or preference lease right to a lease on state bedlands under

WAC 332-30-122 and RCW 79.13.010, and that HCSG has no
right to construct a pier on state bedlands?

2. Was the superior court correct as a matter of law that
RCW 79.36.355 gives DNR the authority to enter into a bedlands
easement with the Navy?

3. Was the superior court correct as a matter of law that the U.S.

District Court’s conclusion that HCSG has no priority right to a
lease under RCW 79.130.010 is the law of the case?

4. Was the superior court correct in concluding as a matter of law that
HCSG is not entitled to review under the Uniform Declaratory
Judgments Act (UDJA), RCW 7.24?

5. Did the superior court properly exercise its discretion by declining
to issue a constitutional writ of certiorari and concluding that the
State’s actions, including the fair market value calculation for the
easement at issue, were not arbitrary, capricious, or unlawful?



6. Did the superior court properly exercise its discretion by declining
to issue a writ of mandamus for actions that were discretionary and
in compliance with state law?

7. Did the superior court properly decline as a matter of law to issue a
statutory writ of prohibition under RCW 7.16.290 and a statutory
writ of review under RCW 7.16.040?

8. Did the superior court properly exercise its discretion by denying
HCSG’s request for injunctive relief?

9. Did the superior court properly grant summary judgment to the
State on all issues?

III. COUNTERSTATEMENT OF THE CASE
A. Factual Background.

On September 4, 2012, the United States Navy filed an application
with DNR for a bedlands' easement over portions of Hood Canal near
Naval Base Kitsap.? The Navy’s purpose in requesting the proposed
easement was to limit uses incompatible with military operating areas and
the Navy’s mission in Hood Canal®> The Navy has military operating
areas and missions in Hood Canal that could be impaired or disrupted by
incompatible land uses or marine activities.* The easement would also

preserve critical habitat and natural resources.’

! Beds of navigable water are those lands lying waterward of and below the line of the
extreme low tide mark in navigable tidal waters. See RCW 79.105.060(2) (defining beds
of navigable water). “Bedlands” is used interchangeably with the term “beds of
navigable water.” WAC 332-30-106(9).

% CP at 609, 613-31.

’1d

‘Id

° CP at 508-12.



As the Navy stated to the District Court:

Naval Base Kitsap-Bangor . . . is one of two bases in the
nation to provide berthing and support services to the
Navy’s OHIO Class Ballistic Missile submarines, also
referred to as TRIDENT submarines . . . . To support the
TRIDENT program, the base also operates two Explosives
.Handling Wharfs (one of which is under construction) for
loading and handling ballistic missiles for the TRIDENT
submarine . . . . TRIDENT submarines are escorted
through Hood Canal by the Transit Protection System,
which consists of up to 9 vessels that provide security for
the submarines as they transit to the base. Hood Canal also
houses the Navy’s Dabob Bay Range Complex, which
provides a uniquely quiet and deep water environment for
research, development, testing, and evaluation of Navy
undersea warfare systems and vehicles, including an
underwater acoustic monitoring instrumented range . . .
Navy’s TRIDENT program and other defense missions rely
on the relatively undeveloped shoreline to maintain the
security and safety of these vital national security
assets . ... Navy’s Dabob Bay Range Complex depends on
the undeveloped and quiet underwater environment to
conduct training to support RDT&E of underwater systems
such as torpedoes, countermeasures, targets, and ship
systems that are likewise essential to national security.

On September 23, 2013, DNR Policy Unit Supervisor Cyrilla Cook
prepared an Environmental - Checklist under the State Environmental
Policy Act (SEPA) for the Navy’s easement application to DNR.7

Subsequently, DNR Aquatics Division Manager and SEPA Responsible

¢CPat 682 n.l.
" CP at 610, 644-54.



Ofﬁciél Kristin Swenddal issued a SEPA Lead Agency Determination and
Determination of Nonsignificance.®

On September 25, 2013, Dan Baskins from Thorndyke Resource
sent an email to DNR indicating that he had received the DNR SEPA
notification for the Navy’s propbsed easement and intended to submit
comments.”’ Mr. Baskins also submitted a letter on September 23, 2013, to
appraiser Victoria B. Adams, who was retained by DNR to determine the
fair market Value of the Navy’s easement.'’

On October 11, 2013, DNR SEPA Responsible Official Kristin
Swenddal issued a SEPA Notice of Final Determination for the Navy’s
proposed easement.'!

On May 15, 2013, DNR issued a press release regarding the
proposed easement with the Navy, stating that the easement “will . . .
provide new protections for sensitive marine ecosystems, safeguard public
access, and support the jobs that depend on the Navy’s continued presence
in the region.”"?

On June 21, 2013, DNR received an application from HCSG

requesting a lease over state-owned bedlands in the area of the proposed

8 CP at 610, 655-56.
°CP at 610, 657.

10 Cp at 610-11, 658-59.
1 CP at 611, 660-62.
2P at6l11, 663.



Navy easement.”> DNR did not receive an application from HCSG for
such a lease prior to June 21, 2013.1

On July 7, 2014, DNR execufed an Aquatic Lands Deed of
Restrictive Easement with the Navy.'* The easement “will not permit new
construction by the Navy, nor will it affect public access, privately owned
lands, recreational uses, or aquaculture or geoduck harvest.”*®

Prior to executing the Navy easement, DNR hired appraiser
Victoria B. Adams to prepare an appraisal to help determine fair market
value.!” The appraisal contained several diffgrent case studies, supporting
different bases for determining fair market value.”® On June 23, 2014,
after reviewing the appraisal prepared by Ms. Adams, the Navy submitted
to DNR an Offer to Purchase Restrictive Easement Over Bedlands
(Offer).”

In the Offer, the Navy ldescribéd the bases for concluding that

$720,000 was an appropriate calculation of fair market value for the

proposed easement.’’ The Navy stated that Case Study C provided the

B CP at 610.

14 Id .

5CP at611. A copy of the Navy easement is contained in the record at CP 548-73.
1 CP at 663.

7CP at 611. A copy of the Adams’ appraisal is contained in the record at CP 303-491.
18 ‘

1d
¥ CP at 611, 543-47.

2 CPat611..



most similar situation to the proposed easement.”’ DNR, in exercising its
discretion, agreed that Case Study C was an appropriate basis to est:cxblish
" fair market value, and accepted the Navy’s offer of $720,000 for the
easement.”” In addition, DNR considered the retained income potential
associated with the wild geoduck harvest program by allowing the Navy
easement.”

Under the easement, protections are provided for the sensitive
marine ecosystems of Hood Canal®*  Public access and use is
safeguarded, including the public’s right of navigation and recreation.”
Residential docks and mooring buoys are allowed, as is geoduck
harvesting and shellfish aquaculture.®® In addition, the Navy’s ability to
protect the vital national security interests of Naval Base Kitsap is
maintained.”’

B. Proceedings Below.
On August 4, 2014, HCSG filed suit against the State, as well as

Michael Brady, Ray Mabus, the Department of the Navy, and the United

21d.

21d

B Jd The State derives income from geoduck tracts through auctions of geoduck
harvest quotas. These auctions occur on a more or less semi-annual basis. CP at 385.

** CP at 663, 548-73. '

®1d '

26 Id

71d



States of America®® (herein after referred to collectively as “Federal
Defendants™), challenging the easement. HCSG filed nearly identical suits
challenging the easement in both the Jefferson County Superior Court, as
well as the U.S. District Court for the Western District of Washington.”

Federal Defendants sub‘sequently removed the Jefferson County
action to the District Court, and on August 27, 2014, the State moved to
have both the original federal action, as well as the removed action,
dismissed on the basis of the State’s Eleventh Amendment immuni‘r-y.30
The District Court granted this motion by order dated October 22, :2014.3 !
The District Court also dismissed with prejudice HCSG’s 42 U.S.C.
§§ 1983 and 1988 claims.*> The District Court remanded HCSG’s
remaihing claims against the State to Jefferson County Superior Court;
with instructions that HCSG file an amended complaint.*®

HCSG filed its amended complaint in the Jefferson County
Superior Court on November 21, 2014, and the State answered on

November 26, 2014.**

2 CP at 679-706.

29 Id

%% CP at 666-78.

31 Id

32 Id

*Id.

3% CP at 112-32 (HCSG’s Second Amended Complaint for Declaratory Judgment and

. Writs); 135-48. . :



Because HCSG recused Jefferson County Judge Keith Harper, the
parties requested that a visiting judge from Kitsap County be assigned to
hear this matter.”®> The Honorable Sally F. Olsen was subsequently
assigned.36

On February 12, 2015, Federal Defendants moved to dismiss
HCSG’s remaining claims in the District Court?” By order dated
April 13, '2015, Judge Benjamin Settle partially granted and partially
denied Federal Defendants’ request.*®

On April 2, 2015, HCSG filed a motion for partial summary
‘ jngment against the State in the superior court.® -In its motion, HCSG
requested: (1) a declaration under the Uniform Declaratory Judgments
Act that the Hood anal Navy easement was invalid and that DNR did not
comply with its statutory authority m granting the easement or
determining market value for that easement; (2) a writ of prohibition under
RCW 7.16.290; and (3) injunctive relief.*’

On April 20, 2015, the State filed its response and a countermotion

to HCSG’s motion.*! The State argued that HCSG failed to meet the legal

35 CP at 56.

36 CP at 744.

37 CP 679-706.
38 CP at 707-18.
3 CP at 153-87.
4 CP at 187.

41 CP at 574.



requirements for relief under the UDJA, for a writ of prohibition, or for
injunctive relief.*? The State further argued that HCSG’s sole avenue for
judicial review was under the superior court’s inherent authority to grant a
constitutional writ of certiorari, but that such a writ should not issue in this
case because HCSG could not make the requisite showing that the State’s
actions were arbitrary, capricious, or unlawful on their face.® HCSG
subsequently filed its reply on April 27, 2015.%
On May 1, 2015, a hearing was held before the Honorable Sally F.
" Olsen on the parties’ arguments.”” By order dated May 20, 2015, Judge
Olsen granted summary judgment in favor of the State on all issues.*
HCSG subsequently appealed this decision on June 3, 201 54
IV. SUMMARY OF ARGUMENT
Washington courts have long held that either party may be granted
summary judgment where there are no genuine issues of material fact in
dispute and one party demonstrates that it is entitled to judgment as a

matter of law. The State’s arguments in this case were in direct response

to the arguments and issues raised by HCSG in its motion and were based

42 CP at 574-601.

43 I d

“CPat722."

5 CP at 744.

% CP at 745-49 (Order Granting Summary Judgment to Defendants).
47 CP at 752.
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on the law and on undisputed material facts. The superior court correctly
concluded that the State was entitled to summary judgment on all issues.

DNR issuefl the Navy easement in strict compliance with its
authority under RCW 79.36.355. While HCSG disagrees with DNR’s
determination of fair market value, this determination was supported by
Case Study C of the agency’é appraisal and reflects the retained income
potential from the wild geoduck ﬁshery in Hood Canal. DNR’s
determination of market value was not arbitrary or capricious, and
HCSG’s disagreement with that determination does not serve as a basis to
reverse the trial court’s grant of summary ju&gment to the State.

HCSG does not have a right to construct a pier on state property,
nor does it have a right to obtain a lease to use state property. While
RCW 79.130.010 and WAC 332-30-122 give DNR the discretion to grant
a lease to an abutting property owner, it is not required to do so.

The trial court properly denied HCSG’s claims under the UDJA.
A declaratory judgment iunder the UDJA is not available where such a -
declaration will prejudice the rights of non-parties to the action, nor is it
available to challenge how an agency is applying or administering its
statutes. Because HCSG’s requested declaration would negatively impact
the Navy, and raises issues regarding DNR’s application and

administration of its statutes, the trial court correctly denied it.
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The trial court also appropriately declined to issue a writ of
prohibition under RCW 7.16.290, as such a writ is not available to
challenge discretionary actions-that are in compliance with state law.
Similarly, the trial court’s denial of HCSG’s request for a writ of
mandamus was alse appropriate.

The trial court properly concluded that the sole avenue for judicial
review in this matter is through the court’s inherent authority to issue a
constitutional writ of certiorari. ‘ Because the State’s issuance of the Navy
easement is not a judicial or quasi judicial action, it is not subject to
review under RCW 7.16.040. There is also no statutory appeal right that
exists for this decision.

The trial court did not abuse its discretion in declining to issue a
constitutional writ of certiorari because the State’s actions in issuing the
easement to the Navy, including its determination of fair market value,
were not arbitrary, capricious, or unlawful. The trial court also did not
abuse its discretion by declining to grant HCSG’s request for an
injunction.

HCSG has no property interest inJ state-owﬁed aquatic lands, and
the trial courf was correct when it granted summary judgment to the State
on all issues, including on HCSG’s quiet title and due process claims. The

State therefore respectfully requests that this Court affirm the trial court.
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V. STANDARD OF REVIEW

The appellate court reviews an order of summary judgment
de novo. Western Telepage, Inc. v. City of Tacoma Dep’t of Financing,
140 Wn.2d 599, 607, 998 P.2d 884 (2000). Summary judgment is
appropriate only if the pleadings, affidavits, depositions, and admissions
on file demonstrate the absence of any genuine issues of material fact and
that the moving party is entitled to judgment as a matter of law.
See CR 56(c). A material fact is one that affects the outcome of the
litigation under governing law, and “when reasonable miﬁds could reach
but one conclusion, questions of fact may be determined as a matter of
law.” Ruff'v. King County, 125 Wn.2d 697, 703-704, 887 P.2d 886 (1995)
(internal citations omitted). Additionally, statutory interpretation is a
question of law, which the appellate court reviews de novo. Western
Telepage, 140 Wn.2d at 607.

While the appellate court reviews the trial court’s legal conclusions
.de novo, the trial court’s denial of a constitutional writ is reviewed for an
abuse of discretion and will be reversed only if the trial court’s exercise of
its discretion was not based on tenable grounds. Gehr v. South Puget
Sound Cmty. Coll., 155 Wn. App. 527, 533, 223 P..3d 823 (2010).
Moreover, a trial court will not issue a ‘constitutional writ of certiorari as a

matter of right. Tt can be issued only where a plaintiff makes a showing that
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the agency acted in a manner that was arbitrary and capricious or illegal.
State Owned Forests v. Sutherland, 124 Wn. App. 400, 412, 101 P.3d 880,
rev. denied, 154 Wn.2d 1022 (2004).
| The trial court’s denial of injunctive relief is also reviewed for an
abuse of discretion. Bauman v. Turpen, 139 Wn. App. 78, 93, 160 P.3d
1050 (2007).
VI. ARGUMENT

A. The Superior Court Properly Exercised Its Discretion in
Granting Summary Judgment to the State.

The courts in this state have long held that either party may be
granted summary judgment where.there are no genuine issues of material
fact in dispute and one party demonstrates that they are entitled to
judgment as a matter of law. See Patriot Gen. Ins. Co. v. Gutierrez, 186
Wn. App. 103, 110, 344 P.3d 1277 (2015); Rubenser v. Felice, 58 Wn.2d
862, 866, 365 P.2d 320 (1961); Leland v. Frogge, 71 Wn.2d 197, 201, 427
P.2d 724 (1967); Impecoven v. Dep’t of Revenue, 120 Wn.2d 357, 365,
841 P.2d 752 (1992). As the court of appeals recently stated in Patriot
Gen. Ins. Co., “[w]hen, as here, the relevant facts are not in dispute, we
may order entry of summary judgment in favor of the nonmoving party.”48

See also Davis v. Cox, 183 Wn.2d 269, 281, 351 P.3d 862 (2015)

8 Patriot Gen. Ins. Co., 186 Wn. App. at 110.
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(“[sJummary judgment requires a legal certainty: the material facts must
be undisputed, and one side wins as a matter of law.”) (emphasis added).

1. HCSG Misrepresents the Arguments That It Presented
to the Superior Court.

HCSG misrepresents the scope of the arguments that it presented
to the trial court m an attempt to establish that it was prejudiced by the
trial court’s ruling. For example, HCSG asserts that it “did not claim in its
summary judgment motion that it has a priority right to a lease, and that
DNR is required to grant it a lease under RCW 79.130.010 and WAC 332-
30-122.”49 These assertions are not correct. HCSG repeatedly argued in
its motion for partial summary judgment that it had a “preferred leasing
right” under WAC 332-30-122;°° that DNR was required to accommodate
its water access needs;’’ that it had a priority right to a lease under
RCW 79.130.010;%2 and that “WAC 332-30-122 mandates that DNR give
a ‘preference lease right’ to HCSG . . . DNR failed to: provide HCSG
with a preferential right to lease the Abutting Property . . . >3 HCSG
raised arguments regarding its alleged “preference lease right” and the
superior court appropriately considered these arguments and ruled in the

State’s favor as a matter of law.

“° Br. of Appellant at 18 (emphasis in original).
0 CP at 174-75.

1P at 175.

52 CP at 174-75.

3 CP at 179.
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2.  The State’s Arguments Before the Superior Court Were
in Direct Response to the Issues and Arguments Raised
by HCSG.

HCSG further argues that the State raised ten new issues in its
response and countermotion, and that HCSG was prejudiced because it
only raised one issue, and was not given an adequate opportunity to
respond.>* These arguments are without merit. HCSG brought its motion
for partial summary judgment secking a declaratory judgment under
RCW 7.24.030 invalidating the easement,” a writ of prohibition under
RCW 7.16.290,56‘and a temporary injunction.”’” HCSG did not brief any
of the legal standards applicable to its requested relief until it filed its
reply.5 8 HCSG further challenged the State’s statutory authority to grant
the easement, as well as the fair market value calculation for the
easement.”” In response to HCSG’s arguments, the State set forth the
. legal standards applicable under the UDJA and for a statutory writ of
prohibitipn and injunctive relief.®’ The State further aésened as a matter

of law that the sole manner in which the superior court could review the

grant of easement, and the fair market value calculation for that easement,

** Br. of Appellant at 13.
3 CP at 187.

% 1d.

57 Id.

58 CP at 153-87, 722-37.
% CP 168-87.

€ CP 574-601.
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was under a constitutional writ of certiorari, but thé.t the trial court should
decline to issue such a writ because the State’s actions were not arbitrary,
capricious, or unlawful.®! The trial court agreed with the State, applied the
correct legal standards to evaluate HCSG’s motion, and granted relief as a
matter of law to the State.®
The State’s arguments were in direct response to the issues and
arguments raised by HCSG. Indeed, the trial court could not proceed to
determine whether or not HCSG was entitled to its requested relief without
first examining the other causes of action in its Complaint to determine
whether HCSG had any other adequate remedies at law.%
3. HCSG Was Not Prejudiced by the Superior Court’s
Procedure and the Superior Court Did Not Abuse Its
Discretion by Considering the State’s Motion.
HCSG was not prejudiced by the superior court’s procedure. The

State filed its response and countermotion on April 20, 2015, HCSG

filed its reply on April 27, 2015,% and the court heard oral argument on

61 Id

52 CP 745-49.

8 A writ of prohibition, declaratory relief under the UDJA, and injunctive relief are
mutually exclusive and will not be granted if a party has other adequate forms of relief at
law. See, e.g., Skagit Cnty. Public Hosp. Dist. No. 304 v. Skagit Cnty. Public Hosp. Dist.
No. 1, 177 Wn.2d 718, 722-723, 305 P.3d 1079 (2013); Stafne v. Snohomish County, 156
Wn. App. 667, 688, 234 P.3d 225 (2010); Kucera v. WSDOT, 140 Wn.2d 200, 209, 995
P.2d 63 (2000). By necessity, the trial court must look at a party’s other requested relief
before it can determine whether an extraordinary remedy, such as a writ of prohibition,
should issue.

* CP at 574.

% CPat 722.
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Mayl 1, 2015.% HCSG had ample opportunity to address the State’s legal
arguments, and should have been prepared to do so given the nature of the
relief HCSG was requesting from the court. While the State would have
been entitled to summary judgment as the nonmoving party, bringing a
countermotion as part of its response put HCSG on notice that the State
was agreeing that there were no genuine issues of material fact in dispute,
but disagreeing with HCSG’s view of the law.

HCSG’s reliance on Citizens Against Tolls (CAT) v. Murphy, 151
Wwn.2d 226, 88 P.3d 375 (2004), to support its position is misplaced. In
CAT v. Murphy, the moving party sought a motion to shorten time to file a
summary judgment.67 A hearing on the motion to shorten time was held
two days before the court orde;ed the moving party to file its summary
judgment. The nonmoving party was then given six days to file its
response to the summary judgment, with a hearing on the summary
judgment two days after its response was filed.®® The court granted
summary judgment to the moving party.(’9 On review, the Supreme Court
held that this abbreviated briefing schedule did not prejudice the
nonmoving party, and that it had adequate notice to respond, stating that |

“CAT [the nonmoving party] had more than five days to prepare” and had

% CP at 744.

7 CAT v. Murphy, 151 Wn.2d at 235.
68 Id

 Id at 235-36.

18



an opportunity to submit case authority and provide countervailing oral
~ argument.” sma: to the plaintiff in C47, HCSG had sufficient
opportunity to respond to the State’s arguments, and the trial court
properly ruled in favor of the State.

HCSG further misrepresents to this Court that DNR sought
summary judgment “without any affidavits or evidence””" and that “DNR
did not make reference to any such evidence to demonstrate the absence of
issues of fact.”’® This is incorrect. The State’s brief cited the undisputed
mateﬁal facts-on which the State’s arguments were based, including the
- Declaration of DNR Policy Unit Supervisor Cyrilla Cook and exhibits, as
well as HCSG’s declarations' and exhibits.”? The trial court considered the
State’s evidence, as well as all of the evidence and briefing submitted by
HCSG, which included the appraisal that DNR used to establish fair
market value for the Navy easement.”’

An appellate court “will overturn a discretionary ruling only for a
manifest abuse of discretion.” CAT v. Murphy, 151 Wn.2d at 236. The
trial court properly determined that the State’s legal arguments rested upon

undisputed material facts. The trial court did not abuse its discretion by

™ Id at237-38.

"' Br. of Appellant at 17.

2 Br. of Appellant at 15.

” CP at 574-601.

™ CP at 745-49. The appraisal is included in the record at CP 303-491.
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considering the State’s motion, and correctly ruled in the State’s favor as a
matter of law on all issues.

B. The State’s Actions in Granting the Navy Easement Were in
Compliance With the Law.

In granting the Navy easement, DNR complied with the
requirements of RCW 79.36.355, and DNR’s determination of fair market
value was not arbitrary or capricious. HCSG ignores thé plain language of
RCW 79.36.355, incorrectly cites 2003 legislative history to support its
interpretation of the 2004 statutory amendments that broadened DNR’s
authority under RCW 79.36.355, and improperly seeks to substitute its
judgment of fair market value for that of DNR. The superior court was
correct as a matter of law that DNR’s actions complied with
RCW 79.36.355, and were not arbitrary, capricious, or unlawful
Moreover, the superior c?ourt correctly concluded that HCSG has ﬁo right
to construct a pier on state property, nor does it have a “priority right” to
an easement. These issues are addressed in detail below.

1. Background of the State’s Ownership of Its Aquatic
Lands.

Upon entry into the Union, the State of Washington obtained title

to the beds of its navigable waters under the equal footing doctrine.”

™ The equal footing doctrine means that “States entering the Union after 1789 did so on
an ‘equal footing’ with the original States and so have similar ownership over these



Indeed the states, upon entry into the Union, “became themselves
sovereign; and in that character hold the absolute right to all their
navigable waters and the soils under them for their own common use,
subject only to the rights since surrendered By the Constitution to the
general government.” Idaho v. Coeur d’Alene Tribe, 521 US. 261, 283,
117 S. Ct. 2028, 138 L. Ed. 2d 438 (1997) (quoting Martin v; Waddell’s
Lessee, 41 U.S. 367, 16 Pet. 367, 10 L. Ed. 997 (1842)). The state’s
sovereignty and ownership right is declared in the State Constitution,
where Washington “asserts its ownership to the beds and shores of all
navigable waters in the state up to and including the line of ordinary high
tide, in the waters where the tide ebbs and flows, and up to and including
the line of ordinary high water within the banks of all navigable rivers and
lakes.”’®

2. HCSG Has No Right to Construct a Pier on the State’s
Bedlands.

Despite its assertions to the contrary, HCSG argued before the trial
court that it has a right to lease the state’s bedlands for its pier.”’ The trial
court properly concluded as a matter of law that HCSG has no such rights.

While HCSG argues that such a conclusion was erroneous because it

‘sovereign lands.”” Coeur d’Alene Tribe, 521 U.S. at 283 (quoting Lessee of Pollard v.
Hagan, 44 U.S. 212, 228-29, 3 How. 212, 11 L. Ed. 565 (1845)).

7 Wash. Const. art. XVII, § 1.

7 CP at 178-79.
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required additional facts, this is simpiy not the case. HCSG cannot point
to any law or facts that give it a property right to construct a pier on state
property.”® Accordingly, the trial court correctly awarded summary
judgment to the State on this issue. |
Since statehood, private entities have attempted to assert rights to
'the beds of the state’s navigable waters that they simply do not have. In
1891, in an argument remarkably similar to HCSG’s in the i)resent matter,
the owner of property abutting state-owned bedlands filed suit seeking an
injunction and asserting “a right to wharf out opposite to his upland, a
-right of ferriage, a right of unobstructed access to the navigable water in
front of him . . . and that all of these rights are property, and are ‘vested
rights.”” Eisenbach v. Hatfield, 2 Wn. 236, 245, 26 P. 539 (Wash. 1891).
The Eisenbach court soundly rejected these arguments, holding that “a
riparian proprietor . . . has no rights, as against the State or its grantees, to
extend wharves in front of his land below [the] high-water mark.” Id at
542. The court concluded that “riparian proprietors on the shore of the

' navigable waters of the state have no special or peculiar rights therein as

™ 1t is worth noting that The Navy easement is within a Shoreline of Statewide
Significance  under  the Shoreline Management  Act = (SMA). See
RCW 90.58.030Q2)D)(ii)(C). Under this designation, the following uses are given
preference in the SMA: (1) uses which recognize and protect statewide interest over
local interest; (2) uses that preserve the natural character of the shoreline; (3) uses that
result in long-term over short-term benefit; (4) uses that protect the resources and ecology
of the shoreline; (5) uses that increase public access to publicly owned areas of the
shorelines; and (6) uses that increase recreational opportunities for the public in the
shoreline. See RCW 90.58.020. The Navy easement promotes these policies.
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an incident to their estate. To hold otherwise would be to deny the power
of the State to deal with its own property as it may deem best for the
public good.” Id. at 543-544.

Subsequent to Eisenbach, other parties have attempted to assert a
right of access to the beds of navigable waters based upon ownership of
abutting riparian lands. The courts have rejected these arguments. In
Harris v. Hylebos Indus., Inc., 81 Wn.2d 770, 505 P.2d 457 (1973), an

| uplands owner initiated an action claiming that it was entitled to cross
tidelands at high tide to reach the navigable waterway. In rejecting this
argument, the Harris court cited with favor the U.S. Supreme Court’s
decision in Port of Seattle v. Oregon & Washington RR, 255 U.S. 56, 67,
41 S. Ct. 2371 (1921), that:

It appears, therefore, that the law of Washington does not

recognize, as appurtenant to upland, tideland or shore land

in its natural condition, rights of any sort beyond the

boundaries of the property. A right of access to the

navigable channel over intervening land, above or below

low water, must arise from a grant by the owner of the

intervening property.

Harris, 81 Wn.2d at 779. HCSG has no such right.

a. HCSG Does Not Have a Priority Right to a Lease
Under RCW 79.130.010 or WAC 332-30-122.

Under RCW 79.130.010(1), DNR “may lease to the abutting

tidelands or shorelands owner or lessee, the beds of navigable waters[,]”
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but it is not required to do so.” Indeed, HCSG has twice argued before
the U.S. District Court that RCW 79.130.010 gives it the right to lease the
state’s bedlands, and its arguments were rejected both times.% Recently,
the U.S. District Court stated that “While [DNR] may’ lease the beds of
navigable waters to abutting shoreland owners under RCW 79.130.010,
the Department is not required to do so . . . . The Court’s prior ruling is

the law of the case.”®

Since the present matter was before the superior
court on remand from the U.S. District Court, the District Court’s prior
ruling is also the law of this case.?? See State v. Harrison, 148 Wn.2d 550,
562, 61 P.3d 1104 (2003) (law of the case refers to the bindihg'effect of
determinations made by an appelléte court on further proceedings in the
trial court on remand, and serves to avoid indefinite relitigation of the
same issue).

WAC 332-30-122(1) does not give HCSG a right to a lease and

does not require DNR. to accommodate its water access. WAC 332-30-

122(1)(a)(ii)-(iii) provides that:

 RCW 79.130.010(1) (emphasis added).

89 CP at 668-78, 707-18.

81 CP at 711 (emphasis added).

82 CP at 666-78. While HCSG argues that the parties to this prior federal action were
different, this is not correct. Br. of Appellant at 48. The decision dismissing the State
from the federal suits was in an action between HCSG, the State, and the Federal
Defendants. CP at 668-70. This is the decision in which the federal court first held that
HCSG has no priority rights to state bedlands, which is the law of the case. CP at 676.
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(ii) The beds of navigable waters may be leased to the
owner or lessee of the abutting tideland or shoreland. This
preference lease right is limited to the area between the
landward boundary of the beds and the -3 fathom contour,
or 200 feet waterward, whichever is closer to shore.
However, the distance from shore may be less in locations
where it is necessary to protect the navigational rights of
the public.

(iii) When proposing to lease aquatic lands to someone
other than the abutting property owner, that owner shall be
notified of the intention to lease the area. When not adverse
to the public's ownership, the abutting owner's water access
needs may be reasonably accommodated.

- WAC 332-30-122(1)(a)(ii)~(iii) (emphasis added).

First, as with the language of RCW 79.130.010, WAC 332-30-
122(1)(a)(ii)-(iii) does not require that DNR grant an abutting owner a
lease. Indeed, the rule states that the beds of navigabie waters “may be
leased” to an abutting owner, but it does not require them to be.

Second, consistent with the holdings of Eisembach and Harris,
WAC 332-30-122(1)(a)(ii)-(iii) does not require that DNR accommodate
an abutting owner’s water access needs. Under the unambiguous language
of the rule, such needs “may be reasonably accommodated,” but DNR is
not required to do so.

Third, the “preference lease right” referred to in this rule does not
establish any requirement that DNR issue a lease, or give a right of first

refusal for a lease, to an abutting owner, and as such is not a “preference
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right” at all. The only requirement contained within this rule is that DNR
provide an abutting owner with notice when proposing to grant a “lease”
to someone other than the abutting 6wner. WAC 332-30-122(1)(a)(ii). In
this case, the Navy easement is not a lease, it is an easement, and HCSG
did receive notice almost a year before DNR entered into the easement
with the Navy.®

Moreover, if WAC 332-30-122(1)(a)(ii)-(iii) was intended to
create the “preference right” that HCSG has repeatedly claimed, the rule
would have used the term “shall” instead of “may.” For example, under
RCW 79.130.040, a bedlands lessee with an existing lease has a
preference right to renew that lease. As RCW 79.130.040 states, ‘;[a]t the
expiration of any lease issued under the provisions of this chapter, the
lessee or the lessee’s successors or assigns, shé.ll have a preference right to
re-lease all or part of the area covered by the original lease if the
department deems it to be in the best interest of the state to re-lease the
area.”  (Emphasis added.) See also RCW 79.125.410.  Unlike
RCW 79.130.040, WAC 332-30-122(1)(a)(ii)-(iii) uses the discretionary

term “may,” not “shall,” and accordingly creates no such preference right.

8 See CP at 610-11, 657-59.

26



b. This Court’s Decision in Echo Bay Is Controlling
Precedent in This Case.

Throughout this case, HCSG has repeatedly cited this Court’s
decision in Echo Bay v." DNR, 139 Wn. App. 321, 160 P.3d 1083 (2007),
but has ignored key aspects of that case’s holding that control the present

8 In Echo Bay, an abutting owner challenged a DNR decision to

matter.
grant a lease for a herring net pen on the grounds that, under RCW
79.130.010, DNR only had the authority to lease state bedlands to the
abutting owner, and that RCW 79.130.010 acted as a “blanket ban on
leasing navigable bedlands to non-adjacent tideland owners or Jessees.”®
At issue in Echo Bay was the relationship between RCW 79.130.010,
RCW 79.135.110(1), and RCW 79.135.120. The latter two statutes
allowed DNR to grant an aquacﬁlture lease to “any person.”86

In rejecting the plaintiff’s argument, the Echo Bay court stated that
“Echo Bay produces no evidence that the legislature intends
RCW 79.130.010 to protect landowners’ interests, and nothing in the
statutory language implies such intent. That statute merely authorizes

DNR to lease bedlands; it does not protect landowners’ rights.”®’ The

Echo Bay court went on to state that RCW 79.135.110(1) was an

% Br. of Appellant at 35-6. CP at 182-83.
8 Echo Bay, 139 Wn. App. at 325-26.

% Jd at 328.

%7 I1d_ at 329 (empbasis added).
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“independent grant[] of authority” from RCW 79.130.010, and that
RCW 79.135.110(1) allowed DNR to grant a lease to “any person” for the
purposes of shellﬁsh cultivation and aquaculture.®® This language is
similar to DNR’s easeﬁnent authority under RCW 79.36.355.
3.  RCW 79.36.355 Gives DNR the Broad Authority to
Grant Easements Over State-Owned Aquatic Land to
“Any Person” When “Not Otherwise Provided in Law.”
Uncier RCW 79.36.355, DNR may grant to “any person” “such
easements and rights in public lands, not otherWise provided in law, as the
applicant applying therefor may acquire in privately owned lands.”
(Emphasis added.) Similar to the language of RCW 79.135.110, which
was at issue in Echo Bay, RCW 79.36.355 is an independent grant of
authority from RCW 79.130.010 and gives DNR the ability to grant to
“any person” an easement over the state’s aquatic lands. This broad
authority allowed DNR to grant the easement to the Navy that is at issue in
this case. |
The breadth of DNR’s authority under RCW 79.36.355 is apparent
when looking at the definitions under RCW 79.02.010, as well as the
legislative history of RCW 79.36.355. Under RCW 79.02.010(11),
“Public lands” is defined to specifically include “aquatic lands,” and

“aquatic lands” are “all state-owned tidelands, shorelands, harbor areas,

% Id at328.
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and the beds of navigable waters as defined in RCW 79.105.060 that are
administered by the de:partment.”89 The term “person” specifically
includes an “agency of a federal, state, or local governmental unit,
however designated.”®  Under these definitions, it is clear that
RCW 79.36.355 gives DNR the authqrity to grant a bedlands easement to
the Navy, as the term “public lands” in the statute includes “aquatic
lands,” and as the Navy is an agency of the federal government.

HCSG argues that kCW 79.36.355 does not operate as a “catchall”
and that, unless DNR’s easement authority is expressly provided under
- one of the statutes HCSG cites, then DNR is prohibited from granting a
bedlands easement.”’ This argument ignores the plain language of
RCW 79.36.355 and would render that statute superfluous as, under
HCSG’s reasoning, DNR could never grant an easement over aquatic
lands under the authority of RCW 79.36.355. Statutes “must be construed
so that all the language is given effect and no portion is rendered
meaningless or superfluous.” Kilian v. Atkinson, 147 Wn.2d 16, 21, 50
- P.3d 638 (2002).
| Under its own terms, RCW 79.36.355 only applies to situations

“not otherwise provided in law.” This language, in addition to language

¥ RCW 79.02.010(1).
% RCW 79.02.010(10).
! Br. of Appellant at 28, 34.
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making RCW 79.36.355 apply to aquatic lands, was specifically added to
the statute in 2004 to broadén DNR’s authority to grant easements over the
state’s aquatic lands where such authority does not already exist elsewhere
in the aquatic lands statutes. These changes are apparent from the 2004
legislative history.

In 2004, the Legislature substantially modified RCW 79.36.355 to
broaden DNR’s authority to issue aquatic lands easements. thably, prior
to 2004, RCW 79.36.355 did not apply at all to aquatic lands.** Tt applied
only to “state lands,” a term which, by definition, excludes aquatic lands.”
In 2004, the term “pﬁblic lands” replaced “state lands” in the statute, and
the language “not otherwise provided in law” was added.”* Moreover, at -
that same time the term “public lands” was broadened to include “aquatic
lands.”® In case there is any doubt regarding legislative intent, the final
bill report for SHB 2321 states these changes were “[e]xpanding the
’ authority of the DNR to grant easement rights to aquatic lands and other
public lands, and not just state lands and state forest lands.”®® SHB 2321

passed the Legislature unanimously.”” As these changes occurred after the

%2 See Laws of 2004, § 218. For ease of reference, a copy of the House Final Bill Report
for SHB 2321 and a copy of Laws of 2004, § 201 and 218 are attached hereto as
Appendix A. These documents are also included in the record at CP 602-07.

% Laws of 2004, § 201.

> Laws of 2004, § 218.

% Laws of 2004, § 201.

% House Bill Report, SHB 2321.

7 1d.
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statutes upon which HCSG relies were last substantively modified, this
Court should give preference to the more recently enacted RCW
79.36.355. See -Echo Bay, 139 Wn. App. at 329. In addition, a more
general statute will trump a more specific statute where there is
“legislative intent that the more general statute controls.” Hallauer v.
Spectrum Prop., Inc., 143 Wn.2d 126, 146, 18 P.3d 540 (2001). Such
legislative intent is present in the legislative history of RCW 79.36.355.%%

4. DNR’s Determination of Fair Market Value Was Not
Arbitrary or Capricious.

Under RCW 79.36.355, DNR must receive “full market value™ for
any easement granted under the provisions of that statute. However, DNR
has the discretion to determine the adequacy of the value received, and
DNR’s exercise of that discretion was not arbitrary or capricious in
granting the Navy easement.

Prior to granting ’;he Navy easement, DNR hired appraiser
Victoria B. Adaﬁs to prepare an appraisal to help determine fair market
value.”® The appraisal contained several case studies, including: Case

Study A, Orcas Bay, San Juan County; Case Study B, Olson to NWI

% HCSG erroneously cites to the statutory intent for the 2003 amendments, and not the
2004 amendments which expanded DNR’s authority to grant aquatic lands easements
under RCW 79.36.355, to argue that DNR’s interpretation of this statute is incorrect. Br.
of Appellant at 37.

* CP at 611, 303-491.
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Tidelands Sale & Easement; and Case Study C, Crocket Lake Coastal

100

Lagoon.” In preparing her appraisal, Ms. Adams also stated that:

[it] is difficult, if not impossible to project the amount,
form and scale of commercial/industrial activity which,
absent the restrictive easement, would occur within the
shoreline of Dabob Bay and the Northwest side of Hood
Canal within the 55 year life of the easement . . . . The
point to be made here is, that absent a momentous and
unforeseen shift in the pace of development of the
Northwest Hood Canal shoreline, the opportunity costs to
the State, in the form of foregone revenues [from lease
payments], do not appear to be substantial. They are easily
overshadowed by the retained income potential associated
with the wild geoduck harvest program.'”!

After reviewing Ms. Adams’ appraisal, the Navy sent a letter to
DNR outlining its bases for concluding that $720,000 was an appropriate
calculation of fair market value for the proposed easement. The Navy
stated that Case Study C provided the most similar situation to the
proposed easement.'® DNR, in exercising its discretion, agreed with the
Navy that Case Study C from the appraisal was an appropriate basis to
establish fair market value and accepted the NaVy’s offer of $720,000 fort
the easement. Moreover, DNR also considered the retained income
potential associated with the wild geoduck harvest program by allowing

the Navy easement in arriving at the $720,000 fair market value ﬁgure.m3

1% CP at 303491.

11 CP at 376-77 (emphasis added).
12.CP at 611, 543-45.

13 CP at 611.
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While HCSG asseﬁs that DNR disregards the leasing revenue from
its proposed pier,104 this argument ignores the substantial geoduck revenue
the state will retain without HCSG’s pier on state property. For example,
page 81 of the Adams’ appraisal notes that “the stabilized estimate of
harvestable geoduck biomass for the tracts within Hood Canal is 450,000
pounds per year.”'®® The 20-year average for geoduck prices is $5.40 per
pound, with a spike of almost $12.00 per pound in 2010-2011."% Thisisa
significant revenue stream that is protected by the Navy easement.

An agency action is “arbitrary and capricious” when it is “willful
and unreasoning . . ., taken without regard to or consideration of the facts
and circumstances surrounding the action.” Gehr, 155 Wn. App. at 534.
When an agency decision is based on evidence, even if that evidence is
disputed, it is not arbitrary and capricious. Saldin Secs., Inc. v. Snohomish
County, 134 Wn.2d at 288, 297, 949 P.2d 370 (1998).

In establishing the fair market value for the easemeht, DNR
determined that Case Study C best fit the scenario at hand and factored in
the retained revenue potential from geoduck harvest that would occur as a
result of this easement. HCSG disagrees with DNR. choosing Case Study

C over the other case studies in the appraisal, and is attempting to

1% Br. of Appellant at 42.
‘% CP at 386.
106 Id
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substitute its opinion for that of DNR. This is not appropriate. HCSG’s
difference of opinion is not a sufficient basis to establish that DNR’s
actions were “arbitrary and capricious.” The trial court should therefore
be affirmed.'”’

5. The Provisions of RCW 79.70 and RCW 79.71 Do Not
Apply to the Navy Easement.

HCSG argues that DNR was bound by the provisidns of
RCW 79,70 and RCW 79.71 when issuing the Navy easement.'®
HoWever, the activities allowed under the Navy easement, such as
ensuring public access for boating and recreation, and the placement of
docks and mooring buoys, would not fit under the provisions of
RCW ’}9.70 and RCW 79.71. For example, under RCW 79.70.030(1)(a),
DNR woﬁld have to “[l]imit[] public access to natural area preserves
consistent with the purposes of this chapter.”  Similarly, under
RCW 79.71.070, DNR woﬁld need to develop a management plan
identifying the potential for “low-impact public and environmental
educational uses.” The Navy easement does not limit public access, nor

does it apply to low impact public and environmental educational uses.

7 HCSG also asserts that DNR violated the provisions of RCW 79.13.010 and
RCW 79.13.090 by not obtaining fair market value for the easement. Br. of Appellant at
40. However, RCW 79.13.010 and .090 do not apply to aquatic lands, they only apply to
“state lands,” which is a term that specifically excludes “aquatic lands” from its
definition. See RCW 79.02.010(14). Regardiess, DNR correctly determined the fair
market value for the Navy easement.

1% Br. of Appellant at 31-32.
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Because the activities allowed under the Navy easement are “not
otherwise provided” in any other provision of law, RCW 79.36.355
applies to the easement, and not RCW 79.70 or RCW 79.71.1%

6. HCSG Did Not Submit an Application to Use

State-Owned Aquatic Land to DNR in 2003. However,
This Fact Is Not Material for the Purposes of Summary
Judgment Because HCSG Has No Priority Right to a
Lease.

HCSG argues that it submitted an application to DNR in 2003 for
its proposed pit to pier project, and that it therefore had a priority right to
its lease. This is immaterial for two reasons. First, it is untrue. HCSG did
not submit an application to DNR to use state-owned aquatic lands until
June 21, 2013.11% Second, HCSG does not have a priority right to a lease,
and therefore any dispute over this fact is not material for the purposes of

summary judgment.

C. The Superior Court Properly Concluded That HCSG Was Not
Entitled to Declaratory Relief Under the UDJA.

The UDJA is codified under RCW 7.24 and contains specific

requirements that a party must meet before the superior court can issue a

1% The provisions of RCW 79.110 also do not apply to the Navy easement, as none of
the provisions of that chapter fit the activities allowed under the Navy easement.

10 To request permission for a use authorization, such as an easement or a lease, on
state-owned aquatic lands, a person must submit to DNR the “Attachment E” form,
which is part of the Joint Aquatic Resources Permit Application (JARPA). This
requirement to submit the “Attachment E” to DNR for a use authorization began at the
end of June 2012. Prior to June 2012, a separate and different application from the
JARPA form had to be submitted to DNR to apply for a use authorization for state-owned
aquatic land. Neither Thorndyke Resource, Hood Canal Sand and Gravel, nor their
predecessors, submitted this form to DNR for the area in question. CP at 610.
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declaratory judgment. Among these requirements, a party seeking a
declaratory judgment must join necessary and indispensable parties. See
"RCW 7.24.110. In the present matter, HCSG sought a declaratory ruling
which would invalidate the easement the State of Waéhington granted to

the United States.111

Under these circumstances, the superior court
correctly 'concluded that the Federal Defendants were indispensable, as
there was no way for the court to issue a declaration invalidating the Navy
easement without prejudicing the rights the Federal Defendants have in
that easement. Accordingly, the trial court properly concluded that it
could not grant HCSG’s requested relief under the UDJA.

1.  HCSG Is Required to Join the Federal Defendants as

Necessary and Indispensable Parties for the Court to
Proceed Under the UDJA.

Under RCW 7.24.110, when an action for declaratory relief is
brought under the UDJA, “all persons shall be made parties who have or
claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the
proceeding.” The joinder requirements of RCW 7.24.110 are mandatory
as “[tlhe trial court lacks jurisdiction if the neeessary parties are not

joined.” Treyz v. Pierce County, 118 Wn. App 458, 462, 76 P.3d 292

(2003).

U Cp at 187.
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In Bainbridge Citizens United v. DNR, 147 Wn. App. 365, 198
- P.3d 1033 (2008), a citizen’s group sought a declaration under the UDJA
that DNR had failed to enforce its own regulations by not ejecting alleged
trespassers on state-owned aquatic lands. Id. at 369. The citizens group
did not join as parties any of the alleged trespassers. Id. at 371. In
dismissing the UDJA action for failing to join the alleged trespassers, the
court of appeals stated that “a party seeking a declaratory judgment must
join ‘all persons . . . who have or claim any interest which would be
affected by the declaration.”” Id. at 372. A person is necessary and must
be joined in a UDJA action if:

(1) the trial court cannot make a complete determination of

the controversy without that party’s presence, (2) the

party’s ability to protect its interest in the subject matter of

the litigation would be impeded by a judgment in the case,

and (3) judgment in the case necessarily would affect the

party’s interest.
Id. See also Nw. Greyhound Kennel Ass'n Inc. v. State, 8 Wn. App. 314,
319, 506 P.2d 878 (1973) (licensees under Horse Racing Act were
‘indispensable parties, and failure to join them in the action “deprived the
court of jurisdiction to hear and decide the issues raised.”). Under the

requirements of RCW 7.24.110 and the three-part test of Bainbridge

Citizens United, the superior court correctly determined that it could not
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issue a declaratory order under the UDJA invalidating the easement
without prejudicing the rights of the Federal Defendants.'2

HCSG’s reliance on cases interpreting CR 19 to support its
position is misplaced.'”® The' requirements of CR 19 require some
equitable balancing in evaluating whether a party is “necessary” versus
“indispensable,” and an exercise of discretion in evaluating these
factors.''* In contrast, the joinder requirements of RCW 7.24.110 are a
statutory prerequisite to obtain review under the UDJA. Treyz
118 Wn. App. at 462. If those requirements are not met, the trial court
has no discretion to proceed under the UDJA. In this case, the superior
court’s dismissal of HCSG’s UDJA claims was appropriate.''®

HCSG’s reliance on Town of Ruston v. City of Tacoma, 90 Wn.
App. 75, 951 P.2d 805 (1998), is also misplaced. In Town of Ruston, the

court recognized that it was not necessary under RCW 7.24.110 to join

current and former lessees in a property dispute for the court to proceed

112 while HCSG asserts that summary judgment was an improper procedure to
determine whether or not Federal Defendants were necéssary and indispensable under
RCW 7.24.110 (Br. of Appellant at 20), using summary judgment to resolve a similar
threshold issue under RCW 7.24.110 was upheld in Bainbridge Citizens United. See
Bainbridge Citizens United, 147 Wn. App. at 371.

13 Br. of Appellant at 21.

14 See Gildon v. Simon Prop. Group, Inc., 158 Wn.2d 483, 493, 145 P.3d 1196 (2006)
(recognizing that an analysis under CR 19 requires a “balancing and factual inquiry” and
1s reviewed under an abuse of discretion standard).

115 HCSG also asserts that the Navy voluntarily removed itself from state court, and
thereby agreed that it did not have any interest in or rights that might be prejudiced by the
state court action. Br. of Appellant at 22. However, HCSG provides no legal support for
the proposition that the Navy’s assertion of its sovereign immunity would nevertheless
allow the trial court to proceed without the Navy under the UDJA.
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under the UDJA.'® In making this ruling, the court stated that “[a]lthough
the legal relationships betwéen these two entities and the municipalities
might change . . . such changes are speculative and secondary 1o the issue
at hand.” Town of Ruston, 90 Wn. App. at 82 (emphasis added).

Unlike the facts of Town of Ruston, HCSG in the present matter
sought a declaratory judgment to invalidate the Navy easement.''” The
impact this would have on the Navy was not speculative, and as such the
trial court correctly determined that it could not proceed under
RCW 7.24.110.

2. A Declaratory Judgment Is Not Available Under thé

UDJA to Determine Whether an Agency Is Properly
Applying or Administering a Statute.

While HCSG’s failure to join Federal Defendants is fatal to its
UDJA claims, such claims also fail because HCSG is seeking review of
how DNR is applying or administering state statutes and rules. The type
of review is not available under the UDJA.

The scope of review under the UDJA is set forth under
 RCW 7.24.020, which provides that:

A pe;son interested under a deed, will, - written contract or
other writings constituting a contract, or whose rights,
status or other legal relations are affected by a statute,

municipal ordinance, contract or franchise, may have
determined any question of construction or validity arising

16 Town of Ruston, 90 Wn. App. at 81-82.
U7 CP at 187.
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under the instrument, statute, ordinance, contract or
franchise and obtain a declaration of rights, status or other
legal relations thereunder.

The courts have found that this language precludes UDJA review of the
application or administration of a statute or rule.

In interpreting RCW 7.24.020, the Ba;’nbridge Citizens United
court recognized that “[d]eclaratory judgment actions are proper ‘to
determine the facial validity of an enactment, as distinguis;zed from its
~ application or administration.”” Bainbridge Citizens United, 147 Wn.
App. at 374 (emphasis added) (citing City of Federal Way v. King County,
62 Wn. App. 530, 535, 815 P.2d 790 (1991). Thé issue in Bainbridge
Citizens United was whether DNR properly applied or administered its
rules by not enforcing those rules in the manner that plaintiffs demanded.
Id at 375. Denying plaintiffs’ claims under the UDJA, the Bainbridge
Citizens United court stated that “[b]ecause United does not challenge the
reg\ﬂatioﬁs’ facial validity, a declaratory judgment is not an available
remedy under the power specifically enumerated in RCW 7.24.020.” Id.

' Like the plaintiffs in Bainbridge Citizens United, HCSG brought
this action under the UDJA to challenge how DNR is applying or
administering its statutes and rules, and is not challenging the facial
validity of any of the statutes under which DNR operates. HCSG simply

does not agree with DNR’s decision to grant an easement to the Navy
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under RCW 79.36.355 and is seeking a declaration invalidating that
decision.''® Such relief is not available under the UDJA, and accordingly
this Court should affirm the superior court’s dismissal of HCSG’s UDJA
claims.

D. The Superior Court Correctly Concluded That the Only

Avenue for Judicial Review in This Matter Is a Constitutional

Writ of Certiorari.

The Washington State Constitution vests superior courts with
inherent authority to review administrative decisions for illegal or manifestly
arbitrary and capricious acts.

There are three potential avenues of appeal from the

decision of an administrative agency. First, a specific

statute may authorize appeal . . . . Second, any party may

obtain review by a statutory writ of certiorari if the agency

is ‘exercising judicial functions’. RCW 7.16.040. Finally,

the courts have inherent constitutional power to review

‘illegal or manifestly arbitrary and capricious action

violative of fundamental rights.’
Pierce Cnty. Sheriff v. Civil Serv. Comm’n, 98 Wn.2d 690, 693, 658 P.2d
648 (1983) (internal citation omitted); see also Gehr, 155 Wn. App. at 533
(citing Wash. Const. art. IV, § 6).

Despite HCSG’s assertions,'!® the superior court was correct that

HCSG’s only avenue for judicial review in this matter is under the

superior court’s inherent authority to issue a constitutional writ of

"8 CP at 187, 737.
19 Br. of Appellant at 46.
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certiorari. In this case, there is no statutory appeal right available to review
DNR'’s decision to grant the Navy easement, 120 and as is discussed below, a
statutory writ of certioraﬁ, a statutory writ of prohibition, and a writ of
mandamus are not available. Accordingly, the only potential avenue for
review in this case is under the superior court’s inherent authority to issue a
writ of certiorari. However, because the State’s actions in granting the
easement were not arbitrary, capricious, or unlawful, the trial court did not
abuse its discretion in declining to issue such a wnt

1. The Superior Court Properly D\enied HCSG’s Request

for a Writ of Prohibition and a Writ of Mandamus.

HCSG requested that the trial court issue a writ of prohibition
under RCW 7.16.290, and also requested a writ of mandamus in its
Complaint."? ' A writ of prohibition is an extraordinary remedy and may
only be issued where “(1) a state actor is about to act in excess of its
jurisdiction and (2) the petitioner does not have a plain, speedy and
adequate legal remedy.” Brower v. Charles, 82 Wn. App. 53, 57, 914

P.2d 1202 (1996). A statutory writ of prohibition is only available where

a state actor is “clearly and inarguably acting in a matter where there is an

120 gince the easement at issue here involves neither a sale nor a lease of public lands, it
is not appealable under RCW 79.02.030. See Northlake Marine Works v. DNR, 134 Wn.
App. 272, 280-82, 138 P.3d 626 (2006).

21 CP at 187, 127.
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inherent, entire lack of jurisdiction . . ..” Barnes v. Thomas, 96 Wn.2d
316, 318, 635 P.2d 135 (1981) (emphasis added).

A statutory writ of prohibition is the counterpart to a writ of
mandamus. While the writ of mandamus seeks to compei the performance
of an act, a writ of prohibition arrests the proceedings of a board or person
acting in excess of their power. Winsor v. Bridges, 24 Wash. 540, 343, 64
P. 780 (1901). Neither a writ Qf prohibition, nor a writ of mandamus, will
issue “where the act to be performed is a discretionary act[,]” Ahmad- v.
Town of Springdale, 178 Wn. App. 333, 341-42, 314 P.3d 729 (2013), and
neither will issue “to compel a general course of conduct, only specific
acts.” County of Spokane v. Local #1553 American Fed'n of State, Cnty.,
& Mun. Emps., 76 Wn. App. 765, 769-70, 888 P.2d 735 (1995) (writ not
appropriate as it was not “directed at a specific act or limited to a specific
period of time.”). See also Walker v. Munro, 124 Wn.2d 402, 407-409,
879 P.2d 920 (1994) (“[i]t is hard to conceive of a more general mandate
than to order a state officer to adhere to the constitution.”).

In issuing the easement to the Navy, the State was not “clearly and
inarguably” acting in ‘excess of the law. The State was clearly acting
under the authority of RCW 79.36.355. In addition, the decision to grant
| an easement under RCW 79.36.355, or a lease under RCW 79.130.010, is

discretionary as is the State’s determination of fair market value under

43



RCW 79.36.355. Finally, HCSG seeks to prohibit the State’s ongoing

“cnforcement” of the easement.’** Under these circumstances, neither a

writ of prohibition nor a writ of mandamus is available. The superior

court properly declined to issue these writs, and this Court should affirm

that decision.

2.

The Superior Court Properly Declined to Issue a
Statutory Writ of Certiorari Under RCW 7.16.040
Because the State’s Actions In Granting the Navy
Easement Were Not Judicial or Quasi-Judicial.

The courts have established a four-part test to determine whether

an action is “judicial or quasi-judicial” for the purpose of issuing a Writ of

Review under RCW 7.16.040. That test is:

(1) whether the court could have been charged with the
duty at issue in the first instance; (2) whether the courts
have historically performed such duties; (3) whether the
action .. . involves application of existing law to past or
present facts for the purpose of declaring or enforcing
liability rather than a response to changing conditions
through the enactment of a new general law of prospective
application; and (4) whether the action more clearly
resembles the ordinary business of courts, as opposed to
those of legislators or administrators.

Raynes v. City of Leavenworth, 118 Wn.2d 237, 244-245, 821 P.2d 1204

(1992).

Under the Raynes test, the State’s granting the Navy an easement

over Hood Canal bedlands is' not a “judicial or quasi judicial act.”

122 CP at 187.



Granting such an easement is not a matter that a court typically could have
" been charged with, nor is it an act courts typically perfofm. The action
- more closely resembles the ordinary business of administrators, and while
HCSG  asserts that additiohal facts are needed to make this

123 «wwhen reasonable minds could reach but one conclusion,

determination,
questions of fact may be determined as a matter of law.” Ruff, 125 Wn.2d
at 704. Reasonable minds could not conclude that coﬁrts typically accept
applications for, and subseqﬁently issue, aquatic lands easements. The
supeﬁor court’s grant of summary judgment to the State on this issue

should be affirmed.

3. The Superior Court Did Not Abuse Its Discretion by
Declining to Issue a Constitutional Writ of Certiorari.

A trial court’s decision “to graﬁt or deny a common law writ of
certiorari lies entirely within the trial court’s discretion and [the appellate
court] will not disturb a trial court’s refusal to grant a writ if based on tenable
reasons.” Gehr, 155 Wn. App. at 533. A constitutional Writ of Certiorari is
an “extraordinary remedy” that is only available when there is no other
means of review of an agency decision, and it does not issue as of right.
-Saldin Secs., 134 Wn.2d at 293. It can be issued only where the plaintiff

makes a showing that the agency acted in a manner that was arbitrary and

. ' Br. of Appellant at 17-18.
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capricious or illegal. State Owned Forests, 124 Wn. App. at 412. An
agency’s discretion is particularly broad when it is acting in a propriefary
capacity. See City of Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679,
694, 699, 743 P.2d 793 (1987).

The scope of the court’s review is very narrow, and one who seeks to
demonstrate that an action should be reviewed under a writ has a heavy
bui&en. Pierce Cnty. Sheriff, 98 Wn.2d at 695. A court accepts review
under the writ only after a plaintiff alleges facts that, if verified, establish -that
the agency’s decision was arbitrary and capricious or illegal. Federal Way
Sch. Dist. v. Vinson, 172 Wn.2d 756, 769, 261 P.3d 145 (2011) (citations

omitted). This is analogous to making a prima facie showing."**

Arbitrary
and capricious means “willful and unreasoning action, taken without regard
to or consideration of the facts and circumstances surrounding the action.”
Gehr, 155 Wn. App. at 534. In this context, illegal action “does not equate .
with an error of law standard but instead refers to the agency’s authority to
perform an act” and “is restricted to an examination of Whethér the agency

has acted within its authority as defined by the constitution, statutes, and

regulations.” Id. Moreover, a court will not grant the writ if it appears the

124 Despite HCSG’s assertions that “DNR fully concedes, a determination by a court on
the issue of a writ of certiorari involves a full hearing and application of the facts” (Br. of
Appellant at 17), DNR makes no such concession. A writ of certiorari requires a prima
facie showing of illegal, arbitrary, or capricious actions. A court will not issue the writ
without such a showing.

46



challenged action did not violate the law. See Petroni v. Bd. of Directors,
127 Wn. App. 722, 113 P.3d 10 (2005). The State’s actions in this case .djd
not violate the law, were not arbitrary or capriéious, and the superior court
did not abuse its discretion in ruling for the State.

E. The Superior Court Properly Awarded the State Summary

Judgment on All Issues, Including HCSG’s Due Process and

Quiet Title Claims.

HCSG argues that the trial court committed error By awarding the
State summary judgrﬁent on all issues, including HCSG’s due process and
quiet title claims.!®® However, despite HCSG’s assertions on appeal, the
parties did brief the issue of whether or not HCSG has a preference or
priority right to construct a pier on or to obtain a lease over state
bedlands.!?® Thus, the issue of whether or not HCSG had a valid property
interest in state-owned aquatic land was before the trial court.

HCSG does not have any property interest in state-owned aquatic
lands, and accordingly cannot have a valid due process right or a sufficient
interest in state property to “quiet title” in that property. To have a valid

_substantive or procedural due process claim, “a plaintiff must first show
that the State deprived him of a constitutionally protected liberty | or
property interest.”” Johnson v. WDFW, 175 Wn. App. 765, 774 305 P.3d

1130 (2013). Similarly, a quiet title action requires that a person have “a

12 Br. of Appellant at 19-20.
126 P at 174-75, 178-79, 588-92.
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valid subsisting interest in real property, and a right to the possession
thereof . . .” Magart v. Fierce, 35 Wn. App. 264, 266, 666 P.2d 386 (1983)
(emphasis in original) (citing RCW 7.28.010).

In this case, HCSG’s alleged “property interest” was briefed before
the trial court,®” but even if it was not, this Court “may sustain a trial
court’s ruling on any correct ground, even if the trial court did not
consider it.” Bainbridge Citizens United, 147 Wn. App. at 371.'* HCSG
has no valid interest in stéte property supporting either a due process or
quiet title claim. The superior court’s dismissal of these issues should be
affirmed.

F. The Superior Court Did Not Abuse Its Discretion in Denying
HCSG’s Request for Injunctive Relief.

Motions for an injunction are addressed to the “sound discretion”
of the trial court. Wash. Fed’n of State Emps. Council 28, AFL-CIO v.
State, 99 Wn.2d 878, 887, 665 P.2d 1337 (1983). A trial court “abuses its
discretion if its ruling is manifestly unreasonable or it exercises discretion
‘on untenable grounds or for untenable reasons.” Bauman, 139 Wn. App.

at 93. To obtain injunctive relief, a party must show:

177 CP at 174-75, 178-79, 588-92.

12 1n ruling against HCSG on these same issues, the U.S. District Court also concluded
that “Hood Canal fails to show a property interest to which title may be quieted” and
“Hood Canal has failed to show a current property interest in the bedlands. The court
dismisses Hood Canal’s due process claims.” CP at 712-13.
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(1) that he has a clear legal or equitable right, (2) that he has a well
grounded fear of immediate invasion of that right, and (3) that the
acts complained of are either resulting in or will result in actual
and substantial injury to him.
Tyler Pipe Indus. v. Dep’t of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213
(1982).

The trial court exercises its disgretion to issue an injunction based
on the facts of the case and will not issue an injunction in a doubtful case.
Tyler Pipe, 96 Wn.2d at 793. If a party fails to demonstrate any one of the
Tyler Pipe factors, the court must deny the requested injunction. San Juan
County v. No New Gas Tax, 160 Wn.2d 141, 153, 157 P.3d 831 (2007).

The trial court did not abuse its discretion in denying HCSG’s
request for injunctive relief. HCSG failed to brief the standards entitling it
to an injunction before the trial court until its reply brief, and it still fails to

£1%  The trial court properly

establish its entitlement to such relie
exercised its discretion to deny HCSG’s injunctive relief, and this Court
should affirm that decision.
1
1
I

I

129 CP at 153-87, 736.
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VII. CONCLUSION
For the foregoing reasons, the State respectfully requests that this
Court affirm the trial court’s order granting summary judgment to the
State in its entirety. |
RESPECTFULLY SUBMITTED this 28th day of September,

2015.

ROBERT W. FERGUSON
Attorney General

EDWARD D. CALLOW

Assistant Attorney General

WSBA No. 30484

P.O. Box 40100

Olympia, WA 98504-0100

(360) 664-2854

Attorneys for State of Washington,
Department of Natural Resources,
and Commissioner of Public Lands
Peter Goldmark
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As Passed Legislature
Title: An act rélating to the clarification of certain definitions in Title 79 RCW and related pulific landsiamn:s.
- Brief Description: Clarifying the defintions of certain natural resources terms.
Sponsors: By House Commitice on Agriculture & Natural Resources {originaily spansored by Representatives
* Limville, Schoesler; Suap, Gxant and Pearson; by requcst of Commissionier of Public Lands). -

Bisef History:
Committee Activity:
Agriculture & Nafural Resom:cs. 1/14/04; 1727604 {DPS}.
“Floor Activity: -
Passed House; 2/12/04,96-0.
Senate Amended.
Passed Seniafe: 3/4/04,48-0.
House Concurred.
" Passed House: 3710704, 97-0.
Passed Leglslanm:. :

Brief Snmmary of Substitute Bill
Changcs certain 8efinitions in the Public Lands Act

HO'USE COMMITTEE ON AGRICULTURE & NATURAL RESOURCES

Majority Report: The suhsatu‘tehﬂlbe substitiied therefor and thssﬁhsuhm bill do pass. Signed by i2’
mémbers: Represéntatives Linville, Chair; Rockefeller, Vice Chair; Schoesler, Ranking Minerity Member;
Holmaquist, Assistant Ranking Minority Member; KnsuanmAsmstant RankmgM'montyMember Chandler,
Eickmeyer, Grant, Hunt, McDermott, Orcutt and Sump.

Staff: Jason Callahan (786-7117).

_Background:

The Depattinént of Natural R&sourtes (DNK) manages more than five million acres of state-owned land, which
s more than amy other state or ocal entity in Washington. Management authority and direction for the DNR is
Jocated in various sections of Title 79, the Public Lands Act. The scope and effect of those statutory directions
depend on the term used to describe stats land, The terms "staie lands,” "public lands,” "state forest lands ¥ and
“aquatic lands” are amongthetatmsthatcanbemedmdmczjbesta‘ne-cwnedland,andthey allhavcdxfferem
meanings.

The term "public Jands" i described as any lands of hieState of Washingtin, and includes state trust lands that

are not reserved for a specific use, aguatic lands, and those lands falling smder the defmition of "state lands.” The »

1épeh "state lasds” includes lands beld in trust for common schools or wmiversities, capitol building lands,
institntional lands, and all public lands exoept for aguatic lands, Not included in either definition are state fofest:
iandsandsomelmdshﬂdforaspemﬁcmnpose,suchasmnmlareaprcscrvas.landbanklmds,andnam-al '
TESOUITE CORSEIVAtion areas.

" Fixture§ attached to "state lands" ﬂ:atchmgctheva]ncofﬂmlandmdeﬁnedas "improvements.” This definition
oniyapphcsteﬂmsclmdsﬁlhngmderﬂ;edeﬁﬁonof"smzlands“anddoesnotmcludsﬁxunesmoﬂwr
pubhclands

Su-mmmy ofSnbshmteEﬂl
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Definitions . :

Certain definitions in the Public Lands Act are modified. The definition of "public lands" is expanded to include

all lands administered by the DNR. This definition includes aquatic lands, state forest lands, and state lands. By

not excluding any lands held for a specific purpese, this definition also encompasses holdings such as patural

" area preserves, Jand bank lands, and natural resource copservation areas. The definition of "state lands" is

expanded 1o include land banks and escheat donations. The definition of "improvements" is expanded to cover all

DNR-administered lands, and not just "state lands.”

Changing "state lands" to "public lands"

The term "state lands" is changed to "public lands™ in multiple sections, resnlting in a broadening of the effect of

the changed sections. This includes: ' o

- Expanding the authority to recall a lease, contraot, or deed to correct errors to all public lands, and not just state
lands; ‘ , : . .

« Expanding the requirement to void cértain legal transactions to all public lands, and not just state lands;

- Expanding the optional requirement that the DNR may comply with local zoning ordinances to all public lands,
and pot just state lands; ‘ o -

« Expanding the authority of the DNR to set rules or procedures governing the sale of valuable materials to
aquatic lands and other public lands, and not just state lands and state forest lands; and : :

Appropriation: None.
Fiscal Note: Not requested. )

Effective Date: The bill takes effect 90 days after adjournment of session in which bill is passed.

Testimony For: The current definitions in the Public Lands Act originated in 1927, and over time they have
changed. Today they can often cause difficulties and inconsistences. The definitions of "public lands" and "state
Jands" made sense in 1927, becanse they described the only two land types the DNR managed. That is no longer
true today. ' '
This bill will pot alter the trust responsibilities of the DNR, nor change the way prospecting is carried out on
DNR-managed land. : : : '
Testimony Against: None. -

Persons Testifying: Doug Sutherland, Commissioner of Public Lands.

Persons Signed In To Testify But Not Testifying: None.
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ISP

Ch.199 WASHINGTON LAWS, 2004

PART 2
TITLE 79 AMENDMENTS

' Sec.ZD'.L RCW 7902010 and 2003 ¢ 334 5 301 are éach amendcdhor&d
as follows:
The definitions in this section apply throughout this fitle unless the context
oﬂwrwzs&

clearly requits
(D% all state-owned tidelands, shorelands, harbor

- areas,andﬂ:e‘bdsofmgab]ewatxsasd&ﬁnedmchapter@90RCW{haIarc_

((aneged)) administered by the department.
2) "Bdard” means thié board of natoral resources. .
(3) "Commissiotier” ibéans the commissioner of public lands,

. {4) “Community and technical college forest Teserve lands® means lands ‘
managed undéer RCW 79.02.420,

(5) "Dppartmcnt meags :ha department ofnamml resources. -
p ek i ) “lmprovements”

RRES

means aaythmg consxdered a ﬁxnne in ]aw p{aced npo or attached to ((saek)) -
a_d____miby_memm that has changed the value of the lands or

anychxngmmﬂic;m:mousoondmon of the fixtures thait changes the valuc of
the lands.
) Landbank]mds"mnslands aoqmmdnnderRCW79 19,029.

(8) "Person™ means an. individwal, partnership, corporation, associafion,.
. organization, cooperafive, public or jhupicipal corpofation, or agency of a

fedm-ai, state, or local covernmental unit, however designated. -

(9?*’%13:%“ unanslandsofmestamof%shmgwn ((aﬁé-melades '

loh ‘,}) s:arc forcst Iands, and gguahclgs. '
(‘101 "State forest lands® means lands acqnued ;mdev RCW 79.2‘.‘?_310
79.22.040, and?Qllm__m_ -

{11), St i
"(’a)‘ichoﬁ:nds,ﬂm:s andshdd muustforthesnppoxtofthe cOtmToN
schools;
(b) Univesity Iands, thans, Intids held Totrost for umVetsxtypm‘pasm
{c) Agriciltiral ollege. lands, diat is, Jands held in trust for the vse and
support of agnculmral colleges; -

@ Scientific school lands, tlu?i is, lands hekl i trust for the establishment )

and maintenance of 4 scientific schoel;
(c)Normalschodlands,ﬂmtxs imdshcidmn'ustfofmiacnmma!schods
@) Capitod building lands, that is, fands bheld in trust for the porpose of
erecungp@lxcbﬁldingsalthesﬁ&captalforlmshﬂw,mﬁvgand
Judxmlpufposm; \
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'WASHINGTON LAWS, 2004 " Ch.199

(12) (( .' BRI O T It 5 Za ’ v ';- 5> "‘" _ S o S8 .' Sesys e et S
Jands.)) "Valnsble materials” means any product or material on the Jands, such as
forest products, forage or agricultural crops, stone, gravel, sand, peat, and all
other materials of valus except mineral, coal, petroleum, and gas as provided for
under chapter 79.14 RCW. ‘

Ser. 202. RCW 79.02.040 and 2003 ¢ 334 5 432 are each amended to read
as follows: '

The department may review and reconsider any. of its official acts relating to
((stste)) public lands until such time as a lease, contract, or deed shall have been
made, executed, 2nd finally issued, snd the department may recall any lease,
contract, or: deed issued for the purpose of correcting mistakes or errors, or
supplying omissions. .

Sec. 203, RCW 7902050 and 2003 c 334 s 365 are each amended to read
35 follows: S . ' '

(1) Any sate, transfer; or lease ((efstate-lands)) in which the purchaser,
transfer recipient, or lessez obtains the sale or lease by frand or
risrepresentation is void, and the contract of purchase or jease shal be of no

effect. In the event of frand, the contract, ransferred propesty, or lease mustbe .

surrendered to the department, but the purchases, transfer recipient, or lessee

may not be refunded any money paid on account of the surrendered contract,

transfer, or lease. ' . .

(K1) (2) In the event that a mistake is discavered in the sale or lease ((ef
state—lends)), or in the sale of valuable materials ((en—siste—iands)), the
. department may take action to correct the mistake in accordance with RCW

79.02.040Q if maintaining the corrected contract, transfer, or lease is in the. best
interests of the affected trust or trusts. ’ _

Sec. 204. RCW 79.02.160 and 2003 c.334 5.308 are each amended to read
as follows:

In case any person interested in any tract of land heretafore selected by the
territory of Washington or any officer, board, or agent thereof or by the state of
Washington or any officer, board, or agent thereof .or which may be hereafter '
selected by the state-of Washington or the department, in pursuaace (o any grant
of ((public)) Jands made by the United States to the territory or state of
Washington for anty purpose or upon any (rust whatever, the sclection of which.

: hasfaﬂedmbwnrejmd'wshﬂlfaﬂorshaﬂberajemﬂforanymson,.sban
request it, the department shall have the authority and power on: behslf of the
stafé to refinquish to the United States such tract of Jand. .

_ Sec.2085. RCW 79.02.280 and 2003 ¢ 334:s 377 are each amended to read

All contracts of puschass(()) or leases((;-of-state-lands)) issued by the
department shal be assignable in writing by the contract holder-or lessez and the
assignee shall be subject to and geverned by the provisions of law applicable o *.
the assignor and shall have the same rights in all respects as the orginal
purchaser, ar lessee, of the lands, pravided the assignment is approved by the

departmeat and eotered of record in its office. .

[785]
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mwrests of the state of Washmgton to do so, except that propeny purchased wnh
educational funds of held in trust for educational purposes shall be.sold only in
‘the sarie manpes gs 7ite {(pablie)) state lands ((ef he-state) ) .

(1) Where thie state. property ‘necessitating the: acquisition: of private prope:ty
interests for access purposes ‘under authority of this chapter is sold-orexchanged,
the. sequired property interests iay be sold or exchanged as ah appurtenance of
the state property when it is determined by the department that sale or exchange
of the state property and acquired property Ttsiestsas oie: parcel is in the best

A mtcres!s of the state:

" (2) ¥ the acquired priopérty interests are not sold or exchanged as provided
in subseciion (1) of this section, the department shall batify the ‘person or
persons. from whein thie property interest was acquired, stating that the ‘property
interests are tp be sold, and that the person or persons shall kave the right &
purchase the same-at the appraised price. The notice shall be given by registered
letier or'certified mail, mmwrecetlptraqumted, mailed o the:Jast known address
of the person of persons, 1f'he address of the person or persons 1s unknown, the

- potice shall ‘be published twice in an official newspaper of general circulation in.

theenuutywhaethelandsorapomn thigreof is. located. The second notice
shail be putilished not less than ten nor more than thirty days after the notice is
first published.- The person or pérsoms shall haye thirty days after receipt of the
mgxstemd Tem:rorﬁvcdaysaftcr the last date ofpublic;gon. a5.the case may be,
10 notify the department, if. writing, of their intent 10 pirchase the -offered
property interest: The. purchaser shall include with his or her nolice of intention.
o purchase, cash payment, certified chmk. or mopey order in an afount nat less
than one—dnrd of the appraised price. No instrument conveying property
interests shall issue’ from the depamnent until the full price of the property is
‘received by the departient. All costs of publication required under this section
shalt be added to the appraised price and coliectcd by &xr.dcpamnem tipon sale
of the property interests.
(3} If -the property ‘interests @re not soid or cmimngedasprowdcd in
‘subsectiotis {I)-and {2) of this section, the department shal! notfy the ewners of
Tand abutfing the property interests in the same manner a5 provided id siibsezfion
{2) of thi§ section and. their niotice -of intent to purchase shall be given in the
mannqrand in accordance with the same time limits as arc set forth in subsection
(@) of this séction. However, if more than one abutfing owner ngcs notice of
inteni to purchase the property interesis, the department shall apportion them in
relation 16 the lincal footage bordering. each side of the property interests to be
sold, and. appomon the: costs tor the interested purchasers n mlanun thereto.
. Forther, no sale is authorized by this section unless the department is satisfied
thit the amounts to be received from the several purchasers will equal or exceed
the appraised price of the entire parcei plus diy costs of publishing botices,

(4) X no sale or exchange is  consummated as provided in subsections {1)
through (3) of this section, the depantment shail sell the properties in the same
" manner as state lands are sold.
(5} Any disposal of property interests authorized by this chapter shall be
subjatz m any cxxsnng rights previously granted by the department.

- .57936355md2003c334$396mcachmendedtomd

asfouows.'
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The department may grant to any person such easements a:nd rights in ((state
., lends—or—stateforest)) public lands, not othepwise provided in law, as the

: +)). No grant shall be made under this section
unﬁlsuchnmcastheﬁxﬂmarkctvaluzofthcmonnmstgmnrzdtogethcr

v with -damages to all remaining property of the state' of Washington has been

ascertzined and safely secured to the state.

. Sec. 219, RCW 79.36.380 and 1982 Istexs c21s168areeachamnded
. to read as follows:

Evatygmnr,dwd,conveyance,conuaatopm'chaseorlmsemadesmce
((the-hftcenthr-day-of) June 15, 1911, or bereaftér made ta any persan, firm, or
corparation, for a right of way for a private rajlroad, skid road, canal, fiume,
watercourse, or other casement, Over Or across any ((steﬁe))m.;t_xﬁglandsforthe
purpose of, and to be used in, transporting and moving timber, minerals, stone,
sand, gravel, oz other valuable matertals of the land, shall be subject to the right

ofthcsmc, ar any grantee or lesser thereof, ormherpersonwhehasacqmred o

since ((ihe—ﬁfteea&%ey—eﬁ) June 13, 1911, or shall bereafter acquire, any lands
containing valusble materials contiguous. to, or in proximity to, such right of
way, af who ha 50 acquired or shall hereafter acquite such vahizble materials
s.mmed npon {(state)) public lands or rontiguons ;. of In proximity to,. such

of way, of baving such valuable materials transported or moved over sach
pnvate raifroad, skid road, flume, canal, watercourse, or other sasement, after
&emme;sorhasbeenputm operation, upon paying therefor just and
reasonable rates for transportation, or for the use of snch private raikoad, skid
road, flume, canal, watacomse,o:othermemem,mdnponeomplymgmth
just, reasonable and proper rules and regulations relating to such transportation
or use, which mates, rules, and regulations, shal]beundcrthe supervision and
‘control of the ufifities and transportation commission.

Sec. 220. RCW 79.36.390 and 1982 Ist ex.s. ¢ 21 5.169 are each amended
to read as follows:
Any person, firm, or corporation, having acquired such right of way or

easement since ((the-fiftcenth-day-of)) June 15, 1911, or hereafter acquiring such -

right of way or easement over any ((state)) public Iands for the purpose of

transporting or moving timber, mineral, stoné, sand, gravel, or other valuable

materials, and engaged in such business theréon, shall accord to the state, or any
grantee or lessee thereof; havmg since ((the-Sfeenth-day-of)) June 15, 1911,
acqun-ed. or bereafter acquiring, from the state, any ((state)) public lands
containing timber, minefal, stone, sand, gravel, or other valuable materials,

- configuous to or in pmnnntytosnch right of way or easement, or atry person,

firm, or corporation, having since (ehe—Sfteenth—day—of)) June 15, 1911,
acquired, or hereafter 2 acquiting, thcnmb:r mineral, stons, sand,gavel, of mher
vajushle materials npon any ((state) public lands configuous to or in proximity
1o the lands over which such right of way or eascment is operated, proper and
rezsonzble facilities and service for transporting and mowing such valuable

materials, under reasonable mies and regulations and upen payment of just and

reasonable charges therefor, or, if such right of way or other easemest is not then
in use, shall accord the use of such right of way or easement for transporting and
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