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I. INTRODUCTION

Kitsap County Consolidated Housing Authority, d/b/a Housing
Kitsap (“Housing Kitsap”) evicted Kimbra Henry-Levingston (“Kimbra”")
and her three young children from public housing without providing any
opportunity to cure an alleged lease violation and without issuing a notice
complying with Washington’s Unlawful Detainer Act, RCW 59.12.030.
Housing Kitsap argued, and the trial court agreed, that no unlawful
detainer notice was required under RCW 59.12.030(1) because Housing
Kitsap had “elected” not to renew Kimbra’s 12-month lease. However, the
lease and federal law governing public housing tenancies require that
Kimbra’s lease shall automatically renew for successive terms of twelve
months and has no expiration date. Because Kimbra’s lease automatically
renewed, the trial court should have ruled that Kimbra’s tenancy did not
terminate without notice at the end of a specified lease term within the
meaning of RCW 59.12.030(1). The trial court also erred by allowing
Housing Kitsap to substitute a federal public housing notice for a state law
notice in an unlawful detainer action in violation of State law, contrary to

Washington Supreme Court precedent. Housing Authority of Everett v.

' The Appellant is referred to throughout as “Kimbra” rather than “Ms. Henry-
Levingston” for ease of use and because her name changed from Kimbra Henry to
Kimbra Henry-Levingston during her tenancy.



Terry, 114 Wn. 2d 558, 789 P.2d 745 (1990). The trial court further erred
in not dismissing this action due to failure to provide a notice that
complies with RCW 59.12.030, which is required for the court to exercise
its jurisdiction in this special unlawful detainer proceeding.

II. ASSIGNMENTS OF ERROR

A. Assignments of Error.

1. The trial court erred in entering judgment and ordering the
issuance of a writ of restitution against the Appellant on April 8, 2015.

2. The trial court erred in concluding that the public housing
lease expired by its terms, that it did not automatically renew, and that the
tenancy terminated without notice at the end of a specified lease term
within the meaning of RCW 59.12.030(1).

3. The trial court erred in not dismissing this action due to
Respondent’s failure to provide an unlawful detainer notice as required
under RCW 59.12.030.

4, The trial court erred in not dismissing this action due to
Respondent’s failure to provide an opportunity to cure the alleged
violation of a lease covenant as required under RCW 59.12.030(4).

5. The trial court erred in adopting findings of Housing
Kitsap’s internal administrative public housing grievance hearing.

B. Issues Pertaining to Assignment of Error



1. Whether Housing Kitsap’s inclusion in its public housing
lease of a second exception to automatic renewal of the lease violates 42
U.S.C. § 1437d(1)(1) and 24 C.F.R. § 966.4(a)(2)(i). (Yes)

2 Whether Housing Kitsap’s inclusion in its public housing
lease of an unauthorized exception to automatic renewal of the lease in
violation of Federal law is an unreasonable term under 42 U.S.C. §
1437d(1)(2). (Yes)

3. Whether the unauthorized exception to automatic renewal
of the lease Housing Kitsap inserted in its public housing lease in violation
of Federal law is enforceable. (No)

4. Whether Kimbra’s lease did failed to automatically renew
due to noncompliance with community service requirements. (No)

5. Whether the lease automatically renewed for an additional
twelve months under Part I, Section II(a) of the lease. (Yes)

6. Whether the lease automatically renewed for an additional
twelve months under 42 U.S.C. 1437d(1)(1) and 24 C.F.R. § 966.4(2)(2)(1).
(Yes)

7. Whether the lease expired at the end of a specific term

within the meaning of RCW 59.12.030(1). (No)



8. Whether the court erred in concluding that Kimbra’s lease
expired by its terms on December 31, 2014, within the meaning of RCW
59.12.030(1). (Yes)

9. Whether the trial court had subject matter jurisdiction to
proceed with this unlawful detainer action under any provision of RCW
59.12.030. (No)

10. Whether Housing Kitsap’s failure to provide a notice under
RCW 59.12.030 prevents the trial court from having subject matter
jurisdiction to proceed with this unlawful detainer action. (Yes)

11. Whether Housing Kitsap was required to provide at least
one notice with an opportunity to cure alleged lease breaches before it
could terminate Kimbra’s lease and tenancy for noncompliance under
State law. (Yes)

12. Whether a federal termination of tenancy notice and a
federally-mandated internal Housing Authority grievance procedure can
be a substitute for compliance with unlawful detainer procedures and
proper notice under RCW 59.12.030 in an unlawful detainer action. (No)

IHI. STATEMENT OF THE CASE

Housing Kitsap® is a public housing authority that owns and

: Housing Kitsap is public corporation, established pursuant to the United States Housing
Act of 1937, as amended by the Housing and Community Development Act of 1974, 42



manages low income housing, including public housing, in Kitsap County.
Housing Kitsap owns and manages the Nollwood Apartments, a public
housing apartment complex with 48 apartments. RP 04/06/15, Vol. I, 73.
Like every other public housing authority that owns and manages public
housing, Housing Kitsap must operate its public housing units pursuant to
an annual contributions contract with the Department of Housing and
Urban Development (“HUD”), and in compliance with 42 U.S.C. §§ 1437
and HUD regulations including 24 C.F.R. § 960, 24 C.F.R. § 966 and 24
C.F.R. Part 5.

Kimbra and her three young sons became tenants at the Nollwood
Apartments in January 2014 after six years on Housing Kitsap’s public
housing waitlist. Ex. 5, CP 326-47; RP 04/06/15, Vol. 1I, 138; RP
04/06/15, Vol. I, 31. Kimbra executed her lease with Housing Kitsap on
January 10, 2014. Ex. 5, CP 326-47. The lease has an initial twelve-month
term that renews automatically for successive twelve month terms. Ex. 5,
CP 326-47. The lease provides that the amount of Kimbra’s monthly rent
was $26 per month and (as with all public housing tenants) was based on
her income. Ex. 5, CP 345.

Notice to Terminate Tenancy

U.S.C. §§1437 et seq. and regulations promulgated thereunder, and pursuant to the
Housing Authorities Law, Chapter 35.82 RCW.



On November 26, 2014, Housing Kitsap issued Kimbra a 30-Day
Notice to Terminate Tenancy (Notice of Adverse Action). Ex. 4, CP 320-
25. Stating that Kimbra’s tenancy would terminate effective December
31, 2014, the notice cited as grounds for termination three alleged
breaches of the lease that constitute “serious or repeated violations of the
material terms of the lease.” Ex. 4, CP 320-325. First, the notice alleged:
that Kimbra had permitted Gregory Levingston to reside in the apartment
since January 2014; that Kimbra married Mr. Levingston in May 2014
without notifying Housing Kitsap of the marriage; that Kimbra and Mr.
Levingston used Kimbra’s address on their marriage license; that Mr.
Levingston is a level 1 sex offender® and that he used Kimbra’s address as
his registered address with the Department of Corrections. Ex. 4, CP 320-
325.

Second, the notice alleged that Kimbra’s utility account with Puget
Sound Energy (“PSE”) was closed and sent to collections in June 2014,

that the account for Kimbra’s address was in the name of Gregory

* As a juvenile, Gregory Levingston was adjudicated guilty in 1992 of rape in the third
degree, which under Washington law is a Class C Felony (RCW 9A.44.060) and a “non-
violent offense” (RCW 9.94A.030(33) and (54)). RP 04/06/15, Vol. 1, 139, CP 238-43.
For persons convicted of Class C Felonies, the requirement to register can be removed by
meeting the requirement of spending 10 consecutive years in the community without
being convicted of a “disqualifying offence” and making application to the court. RCW
9A.44.140(3)) Federal law prohibits admission into public housing of any household that
includes any individual who is subject to a /ifetime registration requirement under a State
sex offender registration program. 42 USC § 13663; 24 CFR § 960.204(4).



Levingston and that the utility allowance payment Housing Kitsap paid to
PSE had been applied to Mr. Levingston’s account. Third, the notice
alleged that Kimbra’s sister Ryen and Ryen’s boyfriend had moved into
Kimbra’s apartment over the past weekend and had received mail at
Kimbra’s address.

The notice demanded that Kimbra surrender the premises by
December 31, 2014, or a suit for unlawful detainer would be commenced.
Ex. 4, CP 324. The notice provided no opportunity to cure the alleged
lease violations. Ex. 4, CP 320-325. The notice did not state (in the
language of RCW 59.12.030(4)) that in the alternative to surrendering
possession, Kimbra may perform the condition or covenant and thereby
save the lease from forfeiture. Ex. 4, CP 320-325. Prior to the November
26, 2014 notice, Housing Kitsap did not provide written or verbal notice
that Kimbra may be in violation of any lease term and never provided
Kimbra an opportunity to cure any alleged lease violation. RP 04/06/15,
Vol. I, 45-46.

After stating that “each of the above actions are serious and/or
repeated violations of a material term of your lease agreement and is
grounds for termination of your tenancy,” the notice recited several lease
provisions that are allegedly “applicable to violations above.” Ex. 4, CP

323. Following this recitation, the notice advised of rights required by



Federal law to be provided to public housing tenants including the right to
request an informal settlement of grievance in accordance with the
housing authority’s grievance policy. Ex. 4, CP 325. The notice did not
state that Kimbra had the right to be represented by an attorney or other
person during the grievance process. Ex. 4, CP 320-325. The notice stated
that a request for an informal conference must be received no later than
December 12, 2014. The notice did not allege that Kimbra violated any
community service requirements. Ex. 4, CP 320-325.

Public Housing Grievance Proceedings

Kimbra asked to grieve the termination and participated pro se in
an informal conference on December 5, 2014. Ex. 7, CP 358-59.
Following the informal conference, Housing Kitsap prepared a written
Informal Settlement Decision dated December 5, 2014, which upheld the
termination decision effective December 31, 2014, and advised Kimbra of
her right to request a formal hearing. Ex. 7, CP 358-59.

Kimbra submitted a written request for a formal grievance hearing
and represented herself pro se at a hearing on December 16, 2014. Ex. 3,
CP 316-319. The hearing officer, an employee of the Bremerton Housing
Authority, prepared a written hearing decision dated December 21, 2014,
upholding the termination and stating that Housing Kitsap “may proceed

with the termination of tenancy adhering to landlord/tenant law.” Ex. 3,



CP 316-319.

Unlawful Detainer Action: Commencement; Show Cause Hearing and
Motions to Dismss

Housing Kitsap filed this unlawful detainer action on January 9,
2015, and a show cause hearing was scheduled for January 23, 2015. CP
1-34; CP 38-39. After Kimbra obtained counsel and filed an Answer,
Affirmative Defenses and Motion to Dismiss, the hearing was continued
to January 30, 2015. CP 54-55; CP 43-52. During the show cause hearing,
Housing Kitsap abandoned its request for a pretrial writ of restitution and
agreed that the matter should be dismissed or set for trial. RP 1/30/15, 3.
Judge Kevin Hull declined to dismiss the action and told the parties to set
the matter for trial. RP 1/30/15, 3.

The trial was scheduled for February 23, 2015. CP 114. Both
parties submitted their trial briefs on Friday February 20, 2015. CP 115;
CP 186. When the case was called for trial on the morning of February 23,
2015, Kimbra’s attorney asked as a preliminary matter that the court hear
argument under CR 12(h)(3) on whether the court had subject matter
jurisdiction to proceed in this unlawful detainer action or should dismiss
the action. RP 02/23/2015, 3. After hearing oral argument from both
parties, Judge Hull acceded to Housing Kitsap’s request to reserve ruling

and allow additional briefing. RP 28, 02/23/2015; CP 211-17; CP 218-26.



Judge Hull denied the motion to dismiss on March 16, 2015 on the
ground that Housing Kitsap had a right, under the lease, to terminate the
lease and tenancy for noncompliance without providing any opportunity to
cure or notice under RCW 59.12.030. RP 03/16/15, 1-11. Citing Housing
Authority of Everett v. Terry as authority, Judge Hull ruled that Housing
Kitsap had three options in terminating Kimbra’s public housing lease and
tenancy: unlawful detainer; ejectment or administrative public housing
grievance procedure. RP 03/16/15, 7-8 He ruled that, having elected to
provide the grievance procedure, Housing Kitsap “can escape the intended
policy of the state legislature to provide the opportunity to cure.” RP
03/16/15, 9. He ruled that Housing Kitsap could proceed under RCW
59.12.030(1). RP 03/16/15, 5; CP 236-37.

Trial was rescheduled for April 6, 2015. CP 228. Judge Hull did
not sign an order denying the motion to dismiss until after trial had begun
on April 6,2015. RP 04/06/15, Vol. I & 1I; CP 236-37.

The trial resumed on April 6, 2015, with Judge Jennifer Forbes
presiding. RP 04/06/15, Vol. I & 1. Kimbra’s attorney again attempted to
argue that the Court lacked jurisdiction to proceed in this unlawful
detainer action, because the lease renewed automatically and did not
expire by its terms, and because Housing Kitsap did not serve any

unlawful detainer notice under RCW 59.12.030. RP 04/06/15, Vol. I, 6-8.

-10 -



Judge Forbes, however, refused to hear this argument believing she did
not have the authority to “overrule” Judge Hull. RP 04/06/15, Vol. I, 9.

Unlawful Detainer Action — Trial Testimony

During the trial, the Court heard testimony from three of Housing
Kitsap’s employees, Megan Hastings, Holly Hawes, and Bernard
Goldbeck, and from Kimbra and her mother Kim Michelotti. Housing
Kitsap’s Public Housing Specialist Megan Hastings testified that her
responsibilities include wait list maintenance, screening for admission,
leasing up an applicant to a tenant status, and processing re-certifications
and interim changes of circumstances. RP 04/06/15, Vol. I, 31. When she
met with Kimbra to go over the lease, Mr. Levingston was present and
was introduced as the father of Kimbra’s three children. RP 04/06/15, Vol.
I, 34-35. Ms. Hastings explained that Mr. Levingston was not screened
because Kimbra denied that he was going to be part of the household or
added to the lease. RP 04/06/15, Vol. I, 34. During this meeting, Kimbra
was in a wheelchair. RP 04/06/15, Vol. 1, 34.

Kimbra testified that during and after the time she moved into her
apartment, she needed assistance with activities of daily living and taking
care of her children because she was in a wheelchair. RP 04/06/15, Vol. I,
141. At the time, she was recovering from a broken leg and ankle. RP

04/06/15, Vol. 11, 141. She also testified that she had been diagnosed with

11 -



fibromyalgia, and her symptoms included fatigue, pain when touched,
confusion and forgetfulness. RP 04/06/15, Vol. 11, 141. The leg didn’t heal
properly, and she had an operation in July of 2014 which made it difficult
for her to care for her children, to clean and to drive. RP 04/06/15, Vol. II,
141. Kimbra testified that because of her health problems, it was necessary
for her to rely on help from others, including her parents, her sister Ryen,
some friends and from Mr. Levingston. RP 04/06/15, Vol. II, 141. She
testified that she had applied for disability benefits and was awaiting a
decision. RP 04/06/15, Vol. 11, 142.

On May 15, 2014, Kimbra Henry married the father of her three
children, Gregory Levingston. RP 04/06/15, Vol. I, 39, Vol. II, 139.
Although Kimbra did not report the marriage to Housing Kitsap, Ms.
Hastings heard about it, obtained a copy of the marriage certificate, and
learned that it listed Kimbra’s address as the address for both Kimbra and
Gregory. RP 04/06/15, Vol. I, 37-39. She contacted Kimbra and asked her
to bring Mr. Levingston with her to the recertification appointment. RP
04/06/15, Vol. I, 39. When Ms. Hastings confronted Kimbra about her
getting married but not listing Gregory’s name on her recertification
papers, Kimbra explained that that she believed there was no change of
household composition or income to report because Mr. Levingston did

not move in with her and the children and because he had no income. RP

-12 -



04/06/15, Vol. I, 40. Ms. Hastings testified that it was at the time of the
recertification appointment that she learned that Mr. Levingston was
required to register as a Level 1 sex offender, and that he had used
Kimbra’s address at the Nollwood Apartments as his own address when
registering with the Department of Corrections. RP 04/06/15, Vol. 1, 39.
Throughout the trial, and the earlier grievance process, Kimbra
maintained that Mr. Levingston never resided with her in the apartment or
kept his personal possessions on the premises. 04/06/15, Vol. II 153; Ex 3,
CP 317; Ex 7, CP 359. Her mother, Kim Michelotti, testified that she
visited often but did not see Mr. Levingston or his belongings in the
apartment. 04/06/15, Vol. II 155-56. Bernard Goldbeck, the Nollwood
Apartments maintenance man who resides on site, testified that he saw
Mr. Levingston around the apartment complex four to five days a week, at
various times of day or night, including on the basketball court and
coming out of Kimbra’s apartment. RP 04/06/15, Vol. I, 70. Mr. Goldbeck
also testified that Mr. Levingston came to his apartment two times to
request repairs and that he answered the door at Kimbra’s apartment on
several occasions when Mr. Goldbeck went to perform a work order. RP
04/06/15, Vol. 1, 70. Holly Hawes, Housing Kitsap’s Housing Manager for
Federal Programs, testified that as of August 18, 2014, Mr. Levingtson

was no longer registered to Kimbra’s address. RP 4/6/15, Vol. II 115.

-13 -



Kimbra testified that she did not give permission for Mr. Levingston to
use her address to register with the Department of Corrections and did not
learn that he had done so until she received the November 26, 2014 notice.
Although her rent was deeply subsidized under the public housing
program, Kimbra experienced serious financial difficulties when her
income was reduced to zero a few months after she moved in. RP
04/06/15, Vol. II, 142. She had been receiving financial assistance under
the Temporary Assistance for Needy Families (“TANF”) Program. RP
04/06/15, Vol. II, 142. However, TANF assistance is time-limited, and
Kimbra stopped receiving this assistance effective April 1, 2014. RP
04/06/15, Vol. 1, 51, Vol. 1I, 142. She informed Housing Kitsap of this
change in financial circumstances, and consequently her rental obligation
was reduced from $26 to $0 effective May 1, 2014. RP 04/06/15, Vol. I,
51. Another consequence of her reduced income was that Housing Kitsap
began paying $82.00 per month to PSE towards Kimbra’s utility bill under
public housing utility allowance rules. RP 04/06/15, Vol. L, 51, Vol. 1, 97.
Kimbra testified that she fell behind on her utility bill and received
a shut off notice from PSE. RP 04/06/15, Vol. II, 143. The $100 she
received in emergency assistance from a charitable organization was
insufficient to prevent the threatened shut off. RP 04/06/15, Vol. II, 142.

In order to protect her children from being without utilities, she closed her

-14 -



account with PSE in the name of Kimbra Henry in June 2014, and opened
a new PSE account under the name of Gregory Levingston and Kimbra
Levingston. RP 04/06/15, Vol. 11, 142. Kimbra testified that once she was
notified by the November 26, 2014 notice that what she did regarding the
utility account was a possible lease violation, she changed the utility
account to being solely in her name by the end of December 2014.

In November 2014, Kimbra allowed her younger sister, Ryen
Michelotti, to use her mailing address to receive important mail from the
Social Security Administration and DSHS because Ryen had no secure
mailbox. RP 4/6/15 Vol. II, 153. Ms. Hastings testified that when Kimbra
asked to add Ryen and Ryen’s boyfriend to the lease in November 2014,
she told Kimbra that they must first come into the office, fill out an
application and pass screening. 04/06/15, Vol. I, 40, 62. On November 17,
2014, Ryen submitted two letters dated November 14, 2014 and addressed
to Ryen at Kimbra’s address, one stating that she would receive a Social
Security card within two weeks and the other a DSHS award letter. RP
04/06/15, Vol. I, 65-66. Kimbra testified that Ryen and her boyfriend
stayed with her from approximately the 18th or 19t through the 30" of
November 2014, RP 4/6/15 Vol. II, 153. Ms. Hastings testified that
Housing Kitsap gave no consideration to this request because by then they

had learned of Kimbra’s marriage. 04/06/15, Vol. I, 66. Instead, an
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allegation that Ryen was an unauthorized occupant was added to the
grounds for termination in the notice to terminate that was already being
prepared. RP 04/06/15, Vol. I, 66. Kimbra denied that Ryen and her
boyfriend stayed at her apartment for more than the 14-days allowed by
the lease for guests. 04/06/15, Vol. II 153.

After Housing Kitsap presented its evidence and rested its case,
Kimbra’s attorney again moved for dismissal under CR 41(b)(3), CR
12(h)3), CR 12(b)(1) and CR 12(b)(6) on the ground that Housing Kitsap
had not shown the right to relief, because it cannot avail itself of the
Court’s unlawful detainer subject matter jurisdiction. RP 04/06/15, Vol. II,
135-36. Judge Forbes did not allow the argument and ruled against
dismissal again citing her lack of authority to “overrule” Judge Hull. RP
04/06/15, Vol. 11, 136. Testimony was concluded by the end of the day on
April 6, 2015, and Judge Forbes announced her factual findings orally. RP
04/06/15, Vol. 11, 186-89.

Judge Forbes announced her conclusions of law Wednesday April
8, 2015. CP 235; RP 04/08/15, 1-16. Judge Forbes ruled that because
Housing Kitsap “had opted to pursue, essentially, a federal process which
allowed for this informal and formal administrative review . . . there was
no cure opportunity, which is available under state law.” She further

concluded that because Judge Hull had determined that “the administrative
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hearing and the decision of the administrative hearing officer, finding that
there was a material violation of the lease, constituted, essentially, a
termination of the lease such that . . .it did not automatically renew.”

RP 04/08/15, 5.

Judge Forbes entered Findings, Conclusions, Judgment and Order
Granting Writ of Restitution on April 8, 2015. CP 276-280. Judge Forbes,
adopted the findings of the Housing Kitsap’s public housing grievance
hearing officer with the exception that she found that Housing Kitsap did
not prove that Kimbra allowed a third party (her sister) to use her address
for the purpose of applying for federal benefits. CP 278. Judge Forbes also
found that Kimbra had committed serious material breaches of her lease.
CP 278. Judge Forbes found that Mr. Levingston had resided at the
premises for more than fourteen days and that Kimbra had failed to pay
her utility bill for electricity supplied by PSE and that these were both
serious and material violations of her lease. CP 279. Judge Forbes did not
find that utilities were shut off to the unit. RP 04/08/15, 7-8. Judge Forbes
found (concluded) that Housing Kitsap terminated Kimbra’s lease under
federal law by giving notice and providing a grievance hearing. CP 279.
She further found that the decision of the hearing officer was supported by
substantial evidence, and was not arbitrary and capricious. CP 279. She

thus ruled that the lease did not renew and the lease and tenancy expired
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on December 31, 2014. CP 279. Judge Forbes refused to stay the writ or
set a bond amount, and Kimbra vacated the premises in compliance with
the court’s order. A judgment for attorney’s fees was entered in favor of
Housing Kitsap on April 24, 2015. CP 308-09.

Kimbra’s attorneys filed a timely motion for reconsideration under
CR 59(a)(1), (7), (8) and (9), seeking to vacate the judgment, quash the
writ, restore Kimbra to possession and enter judgment of dismissal in her
favor. CP 285-307. Judge Forbes entered an order on May 5, 2015,
denying the motion without a hearing. CP 312.

IV. ARGUMENT

A. The Trial Court Should Have Dismissed This Unlawful
Detainer Action.

The trial court should have dismissed this case because subject
matter jurisdiction in unlawful detainer actions must be predicated upon
one of the subsections of RCW 59.12.030. Housing Kitsap contended, and
the trial court agreed, that RCW 59.12.030(1) applies. But RCW
59.12.030(1) cannot apply because public housing leases do not expire by
their terms. Instead, the term of the lease is endless, renewing
automatically every twelve months. 42 U.S.C. § 1437d(1)(1); 24 C.F.R. §
966.4(a)(2)(1). The only lawful exception to automatic renewal,

noncompliance with community service requirements, did not apply and
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was not alleged or proved. 42 U.S.C. § 1437d(1)(1); 24 CF.R. §
966.4(a)(2)(ii). None of the other subsections of RCW 59.12.030 apply to
the facts of this case. It is undisputed that no unlawful detainer notice
under RCW 59.12.030 was ever served on Kimbra. It is undisputed that
Kimbra was never provided an opportunity to cure any of the alleged lease
violations.

1. Unlawful Detainer Aciions Must Be Predicated on
One of the Subsections of RCW 59.12.030

Subject matter jurisdiction in an unlawful detainer action is only
possible if one of the seven jurisdictional prerequisites set forth in RCW
59.12.030 is present. Turner v. White, 20 Wn.App. 290, 579 P.2d 410
(1978); Angelo Property Co., LP v. Hafiz, 167 Wn.App. 789 (2012).4
Because none of the subsections of RCW 59.12.030 apply to the facts of
this case and an unlawful detainer action must be predicated upon one of
the subsections of RCW 59.12.030, the trial court erred in not dismissing
this action.

2. Unlawful Detainer Jurisdiction is Limited, and

4 RCW 59.12.030 provides for five types of unlawful detainer notices and sets forth the
seven ways that a tenant can enter into the status of unlawful detainer: (1) holding over
after the expiration of a lease for a specified term ; (2) failing to vacate after a twenty day
notice to terminate a month to month tenancy; (3) failing to pay rent or vacate after a three
day notice; (4) failing to cure a lease violation or vacate after a ten day notice; (5) failing to
vacate after a three-day notice for waste, nuisance or unlawful business activities; (6) by
entering as a trespasser and failing to vacate after a three day notice; (7) by committing or
permitting gang-related activity at the premises.
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Landlords Must Stricily Complv  with the
Statutory Requirements.

Unlawful detainer actions are special expedited statutory
proceedings to determine the right of possession of real property between
a landlord and a tenant. Christensen v. Ellsworth, 162 Wash.2d 365, 372,
173 P.3d 228 (2007). They are summary in nature, in derogation of the
common law, and must be strictly construed in favor of the tenant.
Housing Authority v. Terry, 114 Wn.2d 558, 789 P.2d 489 (1990); Wilson v.
Daniels, 31 Wn.2d 633, 198 P.2d 496 (1948). If the landlord elects to take
advantage of the favorable expedited provisions of the unlawful detainer act,
rather than use an action in ejectment, the landlord must strictly comply with
its requirements. Terry, at 563-64. As expressed by a long line of Supreme
Court cases, “[ajny noncompliance with the statutory method of process
precludes the superior court from exercising subject matter jurisdiction over
the unlawful detainer proceeding.” Christensen v. Ellsworth, 162 Wn.2d
365,372, 173 P3d 228 (2007).

Service of a proper unlawful detainer notice under RCW 59.12.030,

when required, is a “jurisdictional condition precedent” to commencing an
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unlawful detainer action. Christensen, at 372, citing Terry, at 56465,
quoting, Sowers v. Lewis, 49 Wn.2d 891, 307 P.2d 1064 (1957).°

In an unlawful detainer action, the superior court sits as a special
statutory tribunal, limited to deciding the primary issue of right to
possession together with the statutorily designated incidents thereto, i.e.,
restitution and rent or damages. McCrae v. Way, 64 Wn.2d 544, 392 P.2d
827 (1964). It does not sit as a court of general civil jurisdiction with the
power to hear and determine other issues. Young v. Riley, 59 Wn.2d 50,
365 P.2d 769 (1961). If the right to possession of real property is not at

issue, or ceases to be at issue, there is no unlawful detainer jurisdiction.

> Recent appellate decisions from Divisions I and II disagree with earlier Supreme Court
language regarding the lack of unlawful detainer jurisdiction when there is a procedural
defect such as msufficient notice or an improper summons. In these recent cases the
appellate courts prefer to say that the superior court has jurisdiction to determine whether
an unlawful detainer action may go forward but if a landlord does not follow the statutory
unlawful detainer procedure, he cannot maintain an unlawful detainer action or avail
himself of the superior court’s jurisdiction. MHM & F, LLC v. Pryor, 168 Wn. App. 451,
461, 277 P.3d 62 (2012); Housing Authority of Seattle v. Bin, 163 Wash.App. 367, 376,
260 P.3d 900 (2011); Tacoma Rescue Mission v. Stewart, 155 Wn.App. 250, 254 n. 9,
228 P.3d 1289 (2010). A major concern of these courts appears to be the perceived
unfairness of a litigant raising the lack of subject matter jurisdiction for the first time on
appeal. See e.g., Pryor at 461. (A party “may not assert lack of subject matter
jurisdiction as an excuse for avoiding his responsibility to preserve error.”) Id. at 461.
Despite this evolving terminology, a court’s obligation to dismiss an unlawful detainer
action remains unaffected when a notice under RCW 59.12.030 is required and no such
notice has been provided. Moreover, in Angelo Property Co., LP v. Hafiz, 167 Wn.App.
789 (2012), Division II of the court of appeals appears to have reverted to more
traditional language regarding subject matter jurisdiction in unlawful detainer actions. In
Hafiz, the trial court exceeded its unlawful detainer jurisdiction when it considered a
constructive eviction counterclaim without first converting the unlawful detainer action
into an ordinary civil action for damages. I/
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Tuschoff v. Westover, 65 Wn.2d 69, 395 P.2d 630 (1964). An unlawful
detainer action may be converted into an ordinary civil action for
damages, but only after possession ceases to be an issue. Munden v.
Hazelrigg, 105 Wn.2d 39, 711 P.2d 295 (1985).

3. Kimbra’s Lease Did Not Expire at the End of a
Specified Term within the Meaning of RCW

59.12.030(1).

By bringing this unlawful detainer action under RCW

59.12.030(1), Housing Kitsap contends that the term of Kimbra’s lease
expired, and no unlawful detainer notice was required. The only reason for
attempting to bring this unlawful detainer action under RCW
59.12.030(1), rather than RCW 59.12.030(4), was to prevent Kimbra from
having any opportunity to cure the alleged lease violations described in the
November 26, 2014 termination notice. RCW 59.12.030(1) provides that:
A tenant of real property for a term less than life is guilty of
unlawful detainer . . . (1) When he or she holds over or
continues in possession . . . after the expiration of the term
for which it is let to him or her. When real property is
leased for a specified term or period by express or implied
contract, whether written or oral, the fenancy shall be
terminated without notice at the expiration of the
specified term or period; (Emphasis added.)

Kimbra’s public housing lease renews automatically and has no

specific expiration date. Because Kimbra’s lease automatically renewed
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for successive twelve-month terms, the term for which the property was let
did not expire at the end of a specified term within the meaning of RCW

59.12.030(1).

4. Federal Law Requires Public Housing Leases
That Automatically Renew and do not Expire.

Public housing tenancies do not expire by their terms. Under
federal law, public housing leases are initially for a twelve month term
that renews automatically. Automatic renewal is mandatory. 42 U.S.C.
§ 1437d(1)(1) (“Each public housing agency shall utilize leases which—
(1) have a term of 12 months and shall be automatically renewed for all
purposes . . .”)(Emphasis added.); 24 C.F.R. § 966.4(a)(2)(1) (“The lease
shall have a twelve month term. . . . [and] the lease term must be
automatically renewed for the same period.”)(Emphasis added.)

If a housing authority uses a lease that does not expressly state that
it automatically renews as required by Federal law, courts will apply the
missing term and hold that the public housing lease automatically renewed
by operation of federal law. See e.g. Geters v. Baytown Housing Authority,
430 S.W.3d 578 (2014); Kennedy v. Andover Place Apartments, 203
S.W.3d 495 (2006). The mere expiration of a lease term does not provide
good cause for failure to renew a lease. Geters, at 583. Federally-

subsidized landlords may not terminate or refuse to renew federally-
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subsidized housing solely because the term of the lease has expired.
Kennedy, at 497. RCW 59.12.030(1) cannot apply to the facts of this case
because public housing leases automatically renew. It cannot provide the
basis for Housing Kitsap to avail itself of the court’s jurisdiction in an
unlawful detainer action.

a. The Only Lawful Exception to Automatic

Renewal Does Not Applv and Was Not
Alleged or Proved.

The term of a public housing lease must automatically renew for
all purposes except non-compliance with community service
requirements. 42 U.S.C. § 1437d(1)(1); 24 C.F.R. § 966.4(a)(2). Public
housing authorities must not renew a public housing lease if the tenant is
in noncompliance with the community service requirements. 24 C.F.R. §
966.4(a)(2)(ii). For all other purposes, however, a public housing lease
term renews automatically and does not expire by its terms. 42 U.S.C. §
1437d(1)(1); 24 C.F.R. § 966.4(a)(2).

The trial court made no finding, and Housing Kitsap made no
allegation and presented no evidence, that Kimbra had failed to comply
with any community service requirements.

b. Housing Kitsap’s Attempted Inclusion of
an_Unauthorized Exception to Automatic

Renewal of the Lease Is Contrary to
Federal Law.
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Housing Kitsap’s attempted inclusion of an unauthorized exception
to automatic renewal of the lease term for an additional twelve months is
contrary to Federal law. 42 U.S.C. § 1437d(1)(1); 24 CF.R. §
966.4(a)(2)(1). Housing Kitsap inserted an unauthorized exception in Part
I, Section II(a) of the lease:

The initial term of the Lease shall be 12 months. . . . Unless

otherwise modified or terminated in accordance with

Section VII, or unless not renewed for noncompliance with

community service requirement, this Lease shall

automatically be renewed for successive terms of 12

months. Ex 5, CP 326.

Noncompliance with community service requirements is the only
exception to automatic renewal of the lease authorized by Federal law, and
Housing Kitsap cannot lawfully add other exceptions to automatic renewal
not recognized by Federal law.

HUD regulations distinguish between the obligation of public
housing authorities to use leases with a twelve-month lease term that
automatically renews (24 C.F.R. 966.4(a)(2)(i)) and the ability of the
housing authority to terminate the tenancy (24 C.F.R. 966.4(a)(2)(iii)) in
accordance with 24 C.F.R. 966.4(l) for serious or repeated violations of

6

the material terms of the lease.” A lease term that conflicts with a Federal

°24 C.F.R. § 966.4(a)(2) Lease term and renewal.
(i) The lease shall have a twelve month term. Except as provided in paragraph (a)(2)(ii)
of this section, the lease term must be automatically renewed for the same period.
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statute and a mandatory HUD regulation is per se an unreasonable term or
condition of the lease in violation of 42 U.S.C. 1437d(1)(2).

5. Proceeding in a Lawsuit to Eviet Kimbra
Without an Unlawful Detainer Notice Violates
Federal Law.

In addition to violating the requirement that public housing leases
automatically renew except for noncompliance with community service
requirements, a lease provision allowing a housing authority to proceed in
an eviction lawsuit against a public housing tenant without notice, as
permitted under RCW 59.12.030(1), violates 24 C.F.R § 966. Under 24
C.F.R § 966.6(d), housing authorities are prohibited from including in
their leases any provision allowing that the housing authority “may
institute suit without any notice . . . thus preventing the tenant from
defending against the lawsuit.” Under 24 C.F.R § 966.6(e), housing
authorities are prohibited from including in their leases any provision

allowing them “to evict the tenant . . . whenever the landlord determines

(i) The PHA may not renew the lease if the family has violated the requirement for
resident performance of community service or participation in an economic self-
sufficiency program in accordance with part 960, subpart F of this chapter.

(iii) At any time, the PHA may terminate the tenancy in accordance with § 966.4(1).

" Under 42 U.S.C. § 1437d(1)(2) “[e]ach public housing agency shall utilize leases
which—(2) do not contain unreasonable terms and conditions.”

-26 -



that a breach or default has occurred without notice to the tenant or any
determination by a court of the rights and liabilities of the parties.”
6. Kimbra’s Lease Did Not Expire on 12/31/14

Because She Was Not Provided a 12-Month
Term.

As discussed above, Federal law requires that public housing
authorities “shall utilize leases which — (1) have a term of 12 months.” 42
U.S.C. § 1437d(1); 24 C.F.R. § 966.4(a)(2)(1). Kimbra’s lease states that
“initial term of the Lease shall be 12 months.” CP 326. Part 11, 4 3 of the
lease provides that “the term of this lease shall be twelve calendar months,
renewed as stipulated in Part I of the lease.” CP 345. The initial term of
Kimbra’s lease was for a term less than twelve calendar months, from
January 10, 2014 until December 31, 2014. (CP 345) If the initial term is
construed to run for full twelve calendar months, then it would extend
from January 10, 2014 to January 10, 2015, the lease could not expire on
December 31, 2014, and the unlawful detainer action was commenced
prematurely by filing the Summons and Complaint on January 9, 2014.
Strict compliance with the provisions governing the time and manner of
bringing an unlawful detainer action is required. Community Investments
v. Safeway, 36 Wn.App. 34, 671 P.2d 289 (1983); Smith v. Seattle Camp
69, Woodmen of the World, 57 Wash. 556, 107 P. 372 (1910). If the action

is commenced even one day prematurely, the court lacks jurisdiction and
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the action must be dismissed. Id.; IBF, LLC. v. Heuft, 141 Wn.App. 624,
174 P.3d 95 (2007).

7. Housing Iitsap Cannot Maintain This Action
Under Any Subsection of RCW 59.12.030

For the reasons described above, Housing Kitsap cannot maintain
this action under RCW 59.12.030(1) or under any other subsection of
RCW 59.12.030. No unlawful detainer notice was served on Kimbra that
could serve as the jurisdictional prerequisite for an unlawful detainer
action,

Because the grounds for terminating Kimbra’s tenancy were alleged
lease violations, RCW 59.12.030(4) could have provided the jurisdictional
foundation for maintaining an unlawful detainer action against Kimbra.
However, the November 26, 2014 notice alleges that Kimbra failed to
keep or perform certain conditions or covenants of the lease, but failed to
provide a 10-day opportunity to cure as required to maintain an unlawful
detainer action under RCW 59.12.030(4). Housing Authority of Everett v.
Terry, 114 Wn.2d 558, 789 P.2d 489 (1990). It is undisputed that no
opportunity to cure any alleged breach of the lease was ever provided.

Housing Kitsap cannot lawfully maintain this action under any of
the subsections of RCW 59.12.030. Therefore, the trial court erred when it

denied Kimbra’s multiple requests for dismissal.
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B. The Trial Court Decision to Allow This Action to Proceed
Under RCW 59.12.030(1) Was Clearlv Erroneous.

In March 16, 2015, Judge Hull denied Kimbra’s motion to dismiss
and explained that in his view, under Housing Authority of Everett v Terry,
Housing Kitsap had three options: (1) take advantage of the expedited
unlawful detainer proceeding and provide an opportunity to cure; (2)
proceed with an action in ejectment; or (3) proceed with the federal public
housing grievance hearing. In Judge Hull’s reading of Terry, if a public
housing authority provides an administrative public housing grievance
hearing (as required by Federal law) to a tenant it seeks to evict, State law
procedural requirements for unlawful detainer need not be followed. RP
03/16/15, 8. According to Judge Hull, Housing Kitsap, having provided
Kimbra with a federal notice and the grievance process, “can escape the
intended policy of the state legislature to provide the opportunity to cure”
because “the law and the lease provide for such an election.” RP 03/16/15,
9. “Because the parties opted for the federal hearing, the opportunity to
cure was not necessary.” RP 03/16/15, 9. Judge Hull stated that

Housing Kitsap argues that the lease was terminated as of

December 31%, 2014, meaning it did not automatically

renew under its terms. The lease provides that it may be

terminated for material and repeated breaches of the lease

terms. That is what happened here. The Housing Kitsap

gave her the termination notice and proceeded to a federal

grievance hearing. The Bremerton Housing Authority
upheld the termination at the hearing. By upholding the
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termination, the lease ended on December 31%, 2014, and
therefore the Housing Kitsap proceeded to state action
under RCW 59.12.030(1), which requires no notice because
she was holding over after the termination and expiration of
the lease. By the terms of her lease and under federal law,
her lease was for an initial term of twelve months. That
term automatically renews unless she does not comply with
the community service requirements or the lease is
otherwise terminated in accordance with the terms of the
lease. Grounds for terminating the lease include repeated
and material breaches of the lease. RP 03/16/15, 4-5.

Judge Hull erred in concluding that Terry could be distinguished
because the parties went through an internal public housing grievance
hearing prior to bringing the unlawful detainer action. He said:

[Wihile Terry is certainly similar, there is one key

difference. Here the parties went through a federal

grievance hearing prior to bringing the unlawful detainer.

In Terry, the housing authority proceeded straight to an

unlawful detainer. The issue, as I see it, is whether the

outcome at the federal grievance hearing changes the
procedure for Housing Kitsap once the grievance hearing
upheld the termination. . . . The Housing Authority may

either proceed to a state unlawful detainer action or to an

administrative hearing, if one is permitted. RP 03/16/15, 6.

However, Judge Hull misinterpreted holding in Terry. He further
misapprehended the federally-mandated public housing grievance process
and its relationship with State law unlawful detainer process. He also erred
by conflating any lease termination for “serious or repeated violations of

the material terms of the lease” with a permitted exception to the

automatic renewal of the term of the lease. As explained above, the only
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permissible exception to automatic renewal is noncompliance with
community service requirements. But even if Housing Kitsap’s attempted
inclusion of a second exception to automatic renewal were lawful and
enforceable, it does not purport to permit non-renewal for any serious or
repeated violation of the lease.

Judge Forbes compounded Judge Hull’s error by refusing to
consider jurisdictional arguments on the mistaken assumption that she
lacked the power or authority to reconsider an interlocutory decision by
another Superior Court judge. All rulings of a trial court, including those
made by another judge, are subject to revision at any time before the entry

of judgment. In re Estate of Jones, 170 Wn.App. 594, 287 P.3d 610

(2012); U.S. v. Smith, 389 F.3d 944, 949 (9th Cir.2004). “Were it
otherwise, a trial judge would have no authority to reconsider a prior
ruling or correct a prior mistake, but would have to memorialize the
original ruling in a judgment in order for an appellate court to correct the
problem.” In re Estate of Jones, at 606.
1. The Requirement That Housing Authorities
Comply With Federal Law When Terminating a

Public Housing Tenancy Does Not Preempt State
Law Notice Requirements.

In Housing Authority of Everett v. Terry, 114 Wn. 2d 558, 789

P.2d 745 (1990), the unanimous Washington Supreme Court held that the
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requirement for federally-subsidized public housing authority to comply
with federal law in terminating tenancies does not preempt the state law
requirement to provide notice with an opportunity to cure an alleged
violation of a lease covenant when a housing authority alleges a lease
violation. “Congress may have intended to create its own notice provisions
for termination of leases, but, in leaving eviction proceedings to the states
for enforcement, Congress necessarily relied upon existing state
substantive law.” at 566. Substituting a federal notice for a state law
notice in direct violation of Supreme Court precedent is precisely what the
trial court allowed Housing Kitsap to do in this unlawful detainer action.
In Terry, the Housing Authority of Everett brought an unlawful
detainer action against Mr. Terry for “creating a threat to the health and
safety of other residents.” Id. at 560. The Housing Authority had received
twelve written complaints against Mr. Terry from other tenants. As a result
of a mental disability, Mr. Terry’s behavior was “often disagreeable and his
conduct has been, from time to time, unpleasant and intimidating.” The
worst of his “unpleasant and intimidating” behavior was directed at his
neighbor and included “verbal threats, physical intimidation and destruction
of property.” Id. at 560-61. On at least one occasion, Mr. Terry tried to run
down this neighbor with his car. Id. Although the neighbor obtained a series

civil protection orders against Mr. Terry, he repeatedly violated them. /d.
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The notice issued by the Housing Authority of Everett did not comply with
RCW 59.12.030(4) which requires a 10-day opportunity to comply with a
breached covenant in a lease. The trial court held that federal law preempts
state law notice requirements, and a notice without an opportunity to cure
was sufficient. Overruling the decision of the trial court, the Supreme Court
held that there is no federal preemption of Washington statutory unlawful
detainer notice requirements and that the failure to provide a notice with an
opportunity to cure deprived the trial court of unlawful detainer subject
matter jurisdiction because the jurisdictional condition precedent of proper
notice was not met. /d. at 564-65.

2. Without Having Provided Anv Notice with an

Opportunity to Cure, Housing Kitsap Cannot Maintain
This Action.

Because Kimbra’s lease and tenancy can only be terminated for
“serious or repeated violations of the material terms of the lease,” Housing
Kitsap must provide Kimbra with a 10-day notice to comply or vacate
under RCW 59.12.030(4) in order to avail itself of the court’s unlawful
detainer jurisdiction. Because none of the other subsections of RCW
59.12.030 apply, and because a breach of a lease covenant is alleged,
Housing Kitsap’s only available option to avail itself of the court’s
jurisdiction in an unlawful detainer action is RCW 59.12.030(4). Because

it failed to provide any notice with an opportunity to cure, Housing Kitsap
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cannot maintain this unlawful detainer action.

RCW 59.12.030(4) provides that

A tenant . . . is guilty of unlawful detainer . . . When he or
she continues in possession . . . after a neglect or failure to
keep or perform any other condition or covenant of the
lease or agreement under which the property is held . . . and
after notice in writing requiring in the alternative the
performance of such condition or covenant or the
surrender of the property . . . shall remain uncomplied with
for ten days after service thereof. Within ten days after the
service of such notice the tenant . .. may perform such

condition or covenant and thereby save the lease from
such forfeiture; (Emphasis added)

The jurisdictional condition precedent to the maintenance of an
unlawful detainer action for breach of a lease covenant is a ten-day written
notice requiring in the alternative the performance of the covenant or
surrender of the premises. Sowers v. Lewis, 49 Wn.2d 891, 895, 307 P.2d
1064 (1957); Woodward v. Blanchett, 36 Wn.2d 27, 216 P.2d 228 (1950).
When a landlord alleges a breach of a lease covenant, the proper unlawful
detainer notice is a ten-day notice to comply or vacate pursuant to RCW.
59.12.030(4). Housing Authority of Everett v. Terry, 114 Wn.2d 558, 789
P.2d 489 (1990). In order to obtain relief in an unlawful detainer action:
“There must exist a breach or breaches of the covenants of the lease; the
landlord must notify the tenant of the existence of such breach or
breaches, and give him ten days to correct them; the tenant must fail or

neglect to correct such breach or breaches.” Wilson v. Daniels, 31 Wn.2d
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633, 198 P.2d 496 (1948); See also Angelo Property Co., LP v. Hafiz, 167
Wn.App. 789 (2012).

Under Washington law, a tenant must be given at least one
opportunity to correct a breach of the lease before a landlord may resort to
forfeiture of the lease under the accelerated provisions of RCW 59.12.
Terry, at 568-69; Silva, at 734-35; Sullivan v. Purvis, 90 Wn. App. 456,
460, 966 P.2d 912 (1998). “The Legislature has provided for a tenant to
have at least one opportunity to correct a breach before forfeiture of the
lease under the accelerated restitution provisions of RCW. 59.12.” Terry,

114 Wn.2d at 568-69 (emphasis in original). “Prior to the commencement

of any action based upon the tenant's breach of a lease covenant, the tenant
must be given notice of an opportunity to perform the covenant and avoid
eviction.” Housing Authority v. Silva, 94 Wn. App. 731, 972 P.2d 952
(1999), citing RCW 59.12.030(3), RCW 59.12.030(4) and Terry.

A 30-day notice to vacate alleging repeated lease violations even
when preceded by numerous informal demands to comply with the lease is
insufficient to confer unlawful detainer jurisdiction where there has been
no written notice under R.C.W. 59.12.030(4) providing the tenant with the
alternative of performing the covenant or surrendering the premises.
Sullivan v. Purvis, 90 Wn. App. 456, 460, 966 P.2d 912 (1998). As stated

by the Court in Sullivan:
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The law on this issue is well settled. Jurisdiction is
statutory. A 10-day alternative to cure lease violations is a
jurisdictional condition precedent to an unlawful detainer
action for breach. Sowers v. Lewis, 49 Wn.2d 891, 895,
307 P.2d 1064 (1957). . . . In an action for unlawful
detainer based on a covenant breach, a notice that does not
give the tenant the alternative of performing the covenant
or surrendering the premises does not comply with the
provisions of the statute. And the court has no authority to
adjudicate the controversy. Sowers, 499 Wn.2d at 894, 307
P.2d 1064; Kelly v. Schorzman, 3 Wn.App. 908, 912-13,
478 P.2d 769 (1970).

Id. at 459. However, a 30-day notice to vacate alleging repeated lease
violations, multiple opportunities to cure the alleged lease violations and
avoid eviction, service of a number of 10-day comply or vacate notices
under RCW 59.12.030(4), and a failure to cure the lease violations after
notice may be sufficient. Housing Authority v. Silva, 94 Wn. App. 731,
972 P.2d 952 (1999).

It is undisputed that Kimbra was given no opportunity to cure and

no notice complying with any subsection of RCW 59.12.030.

3. Housing Kitsap Must Comply with Both State
Law and Federal Law in Terminating Kimbra’s
Public Housing Tenancy.

In order to terminate the tenancy of a conventional public housing
tenant, a housing authority must fully comply with the requirements of
both state and federal law. Terry, at 568-69. It is possible to satisfy the

requirements of RCW 59.12.030 and federal law notice requirements by
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drafting a termination notice that complies with both. /d. The Supreme
Court said there is no reason why a housing authority cannot prepare a
notice that complies with both the Federal and State law requirements, for
example, “simply by including within the federal notice the 10-day
opportunity to correct required by RCW 59.12.030(4).” Id. at 568. But
public housing authorities cannot substitute a federal notice for a state law
unlawful detainer notice. /d. at 563.

If a housing authority chooses not to combine the federal notice
with a state law notice, as suggested by the Supreme Court in Terry, it
apparently can issue separate state law and federal law notices so long as
the notices fully satisfies the requirements of both State and Federal law as
was done in Silva. Silva, at 734-35. Where applicable, landlords must also
comply with the requirements of local law before evicting a tenant. In
Silva, the Court of Appeals reversed the decision of the trial court on
grounds that Housing Authority had failed to comply with the Seattle Just
Cause ordinance requiring three or more ten-day notices to comply or
vacate within a twelve month period before commencing an unlawful
detainer action. /d. at 735-36.

Even if Housing Kitsap fully complied with the requirements of
Federal law by issuing an adequate Federal notice and providing a public

housing grievance hearing, it did not comply with the State law
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requirement of providing notice of and at least one opportunity to correct
an alleged breach of a lease covenant. Housing Kitsap failed to provide the
jurisdictional condition precedent of proper notice necessary to maintain
this unlawful detainer action. Like the Housing Authority of Everett in
Terry, Housing Kitsap failed to provide any notice with an opportunity to
cure the alleged breach of a lease covenant. Unlike the Housing Authority
of Seattle in Silva, Housing Kitsap did not provide several RCW
59.12.030(4) notices informing the tenant of alleged lease violations and

providing multiple opportunities to cure, before proceeding with a 30-day

notice.
4. Housing Kitsap Could Have Commenced This
Action in Ejectment Rather Than Unlawful
Detainer.

If Housing Kitsap did not wish to provide an opportunity to cure
under RCW 59.12.030(4) when it decided to terminate Kimbra’s tenancy
for alleged lease violations, it could have issued a federal notice to
terminate (as it did) and then commence an action in ejectment under
RCW 7.28. In Terry, the Supreme Court stated that the Housing Authority
of Everett could have brought its case against Mr. Terry as an action in
ejectment rather than claiming Federal preemption of RCW 59.12.030(4).
Terry, at 567. The Supreme Court extensively discussed this option of

using ejectment instead of unlawful detainer. Terry, at 566-67.
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(“Compliance with the federal notice requirements of 42 US.C. §
1437d(1)(3)(A) would permit a landlord to utilize the Washington cause of
action in ejectment under RCW 7.28, which does not have a 10-day
opportunity-to-correct requirement.”)

Washington law provides two alternative methods for landlords to
recover possession of real property from a tenant or other person
occupying the premises: a regular civil action in ejectment under RCW
7.28 or a special statutory unlawful detainer action under RCW 59.12.
Unlike unlawful detainer actions, actions in ejectment under RCW
7.28.010 et seq. are ordinary civil actions in which: (1) counterclaims can
be litigated; (2) there is sufficient time to conduct full discovery before the
court decides the right to possession; (3) a 20-day civil summons must be
used; (4) there is no statutory show cause procedure; (5) there is no right
to a trial within 30 days and no statutory right to precedence over other
civil actions on the court’s docket. 1C Kunsch, Wash. Prac. § 89 (4" Ed.
1977).

A plaintiff seeking to recover possession of real property must
elect whether to proceed by unlawful detainer or ejectment. Petch v.
Willman, 29 Wn.2d 136 (1947). The two forms of action are mutually

exclusive, and the plaintiff cannot, in the same action, proceed on both
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theories, but must choose between the two. 1C Kunsch, Wash. Prac. §
89.2, at 266 (4" Ed. 1977).

Having elected to use the unlawful detainer form of action,
Housing Kitsap must strictly comply with its requirements. See Terry. It
failed to strictly comply by failing to issue any unlawful detainer notice
under RCW 59.12.030 and by failing to provide any opportunity to cure the
alleged lease violations.

5. Public Housing Administrative  Grievance

Hearings Cannot Substitute for State Court
Eviction Procedures.

Public housing grievance hearings are a condition precedent to the
commencement of a State court eviction proceeding. They are not
intended to supersede or substitute for the eviction procedures of state law.
Cf Housing Authority of St. Louis County v. Lovejoy, 762 S.W.2d 843
(Mo.Ct.App.1988). The decision of the hearing officer has no precedential
effect. When a public housing tenant requests a grievance hearing, the
tenancy does not terminate until the hearing process has been completed.
24 CFR § 966.4(1)(3)(iv). If a public housing grievance hearing decision is
adverse to the tenant, it is not a final decision because the tenant has the
right to a “trial de novo or judicial review in any judicial proceedings,
which may thereafter be brought in the matter.” 24 CFR § 966.57(c). In

Lovejoy, the court compared the hearing decision in a public housing
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grievance hearing to a landlord’s decision not to renew the lease and held
that the tenant’s rights were unaffected by the findings in the hearing
decision. “The Housing Authority’s decision is simply a landlord’s
decision not to renew the lease. The legal rights of the parties remain
unadjudicated.” Id. at 846.

The trial court’s conclusion that Federally-mandated administrative
grievance hearings are a substitute for compliance with the jurisdictional
prerequisite of a proper notice under RCW 59.12.030 is erroneous. There
is no legal authority for the mistaken notion that that so long as a housing
authority complies with federal notice and grievance hearing
requirements, it does not have to comply with State law notice
requirements if it brings an unlawful detainer action. There is no credible
interpretation of the Supreme Court’s decision in Terry that would
authorize the use of a housing authority’s internal administrative public
housing grievance hearing as either a separate third eviction option (along
with unlawful detainer and ejectment) or as substitute for compliance with
the jurisdictional condition precedent of a proper notice under RCW
59.12.030 if an unlawful detainer action is elected.

6. This Action Cannot Be Distinguished from Terry

Based On Whether a Public Housing Grievance
Hearing was Provided.

The trial court erred when it distinguished this case from Terry on
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the basis that Kimbra was provided a public housing grievance whereas
Mr. Terry was not. Ordinarily, public housing tenants may be evicted in a
State court eviction proceeding only after a pre-eviction administrative
grievance hearing before a hearing officer or panel appointed by the PHA.
42 U.S.C. § 1437d(k); 24 CFR § 966. However, PHAs may bypass the
otherwise mandatory administrative grievance procedures and proceed
directly to the State court eviction procedure in certain types of eviction
cases involving “any activity that threatens the health, safety, or right to
peaceful enjoyment of the premises of other tenants or employees” or “any
violent or drug-related criminal activity on or off such premises,” or “any
activity resulting in a felony conviction.” 42 U.S.C. § 1437d(k).}

Unlike the allegations against Kimbra, the allegations against Mr.
Terry were grave enough to fit within the limited category of cases for

which a housing authority may bypass the public housing administrative

® The authority of PHAs to adopt lease and grievance policies that allow the omission of
administrative grievance hearings in these limited circumstances derives from HUD
making a “due process determination” that that a jurisdiction’s state court eviction
procedure “provides the basic elements of due process.” 42 U.S.C. §1437d(k). These
basic elements of due process, as set forth in Goldberg v. Kelly, 397 U.S. 254, 90 S.Ct.
1011 (1970), are defined in 24 CFR § 966.54(c). HUD’s initial “due process
determination” for Washington was subject to litigation. See, Yesler Terrace Community
Council et al. v. Cisneros, 37 F.3d 442 (9". Cir. 1994) (“Yesler Terrace 1”) and Yesler
Terrace Community Council et al. v. Cisneros, No. C96-1629C (“Yesler Terrace 11”).
The upshot of the litigation was that HUD issued HUD Circular 97-5 revising its due
process determination for Washington and providing that when a Washington housing
authority bypasses its grievance procedure where allowed, it cannot use the unlawful
detainer show cause procedure and may only use the unlawful detainer trial procedure.
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grievance hearing. The notice given to Mr. Terry informed him that the
notice was not subject to appeal under the grievance procedure. There is
nothing in Terry indicating that the Supreme Court would allow an
eviction based on allegations of breach of a lease covenant to be brought
under RCW 59.12.030(1) instead of RCW 59.12.030(4) if a grievance
hearing had been provided to him.

C. The Procedure Used by Housing Kitsap To Evict Kimbra Was
Neither Fair Nor Rational.

Public housing is housing of last resort for extremely vulnerable tenants and
is highly coveted. Kimbra waited six years on Housing Kitsap’s wait list
before she was able to obtain a housing subsidy that would allow her to have
her own apartment for her three children. RP 04/06/15, Vol. 11, 138. Courts
have long recognized that the consequences of evictions from public housing
are far more drastic than evictions from privately owned unsubsidized units
because in addition to suffering the loss of one’s home, tenants also lose their
federal subsidy and thus housing that is affordable. See e.g. McQueen v.
Druker, 317 F.Supp. 1122 (D. Mass. 1970), aff’d on other grounds,
McQueen v. Druker, 438 F.2d 781 (1st Cir. 1971).

Public housing tenants have a constitutionally-protected property

interest in the right to continued occupancy and subsidy that cannot be
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terminated without due process of law. Saxton v. Housing Authority of City
of Tacoma, 1 F.3d 881 (9th Cir. 1993). The actions of housing authorities
are state action within the meaning of the Fourteenth Amendment to the
United States Constitution. Housing Authority of King Co. v. Saylors, 19
Wn. App. 871, 578 P. 2d 76 (1978) (“The government as landlord is still the
government . . . unlike private landlords, it is subject to the requirements of
due process of law.” Id., quoting, Thorpe v. Housing Authority of Durham,
386 U.S. 670, 678, (1967) (Douglas, J., concurring), and Rudder v. United
States, 226 F.2d 51, 53 (1955)). For this reason, “[tjhose who manage
public housing must adhere to elementary standards of fairness.” Saylors, at
873.
Allowing Housing Kitsap to evict public housing tenants for lease violations
by “non-renewal” of their lease without first giving them an opportunity to
cure the alleged breach as required by Terry violates this elementary
standard of fairness. This procedure deprives tenants of a full opportunity to
defend an eviction using any legal or equitable defenses or setoffs arising out
of the tenancy. RCW 59.18.400.

The procedure used in this case by Housing Kitsap, and erroneously
approved by the trial court, also runs afoul of equal protection guarantees
under U.S. Const. Amend. XIV § 1 and Wash. Const. Art. 1, § 12. Public

housing tenants who received a notice of lease termination breach of a lease
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covenant in the middle of their 12-month lease could not be evicted under
RCW 59.12.030(1) because their leases would not “expire” until the end the
12-month period. However, tenants who receive a notice of lease
termination for the same conduct near the end of the 12-month term will be
told that their lease has expired, that it will not be renewed, and that they will
be evicted without notice or opportunity to cure under RCW 59.12.030(1).
This disparate and irrational treatment of similarly situated tenants violates
the constitutional guarantee of equal protection. It also creates a perverse and
unfair incentive for Housing Kitsap to delay giving notice of any lease
violation notice until the month preceding the expiration of 12-month term.
The irrationality of this scenario illustrates why Housing Kitsap’s actions in
this case are contrary to the previously briefed statutory and regulatory
requirements.

D. Attorney’s Fees

Appellant requests an award of costs and reasonable attorney’s

fees under RCW 59.18.290(2) and under Part I, Section XVI § (a)’ of the

’ Part 1, Section XVI1 q (a) of the lease provides:

“Part 1, Section XVI § (a) Attorney’s Fees. In the event of any dispute between the parties
arising out or in connection with this Agreement, the substantially prevailing party in any
action or proceeding to resolve the same shall be entitled to recover their costs and
expenses incurred, including reasonable attorney’s fees.”
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lease. A residential tenant who prevails in an unlawful detainer action can
be awarded costs of suit and reasonable attorney’s fees under RCW

59.18.290(2). Council House v. Hawk, 136 Wn. App. 153 (2006); Soper v.

Clibborn, 31 Wn. App. 767 (1982). Where the lease between landlord and
tenant provides for attorney fees and costs to the prevailing party, the
prevailing party in an unlawful detainer action is entitled to attorney fees
as a matter of law. Hall v. Feigenbaum, 178 Wn.App. 811, 827, 319 P.3d
61 (2014). Residential tenants who prevail in unlawful detainer actions
can be awarded reasonable attorney’s fees under an attorney fee clause in
the lease. Housing Authority of Seattle v. Bin, 163 Wn.App. 367, 260 P.3d
900 (2011).

Here, there is both a contractual basis under Part I, Section XVI
(a) of the lease and a statutory basis under RCW 59.18.290(2) for

awarding attorney’s fees to the prevailing party.
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E. Conclusion

The judgment of the trial court should be reversed. The trial
court’s Judgment should be vacated and the action dismissed. Kimbra
should be restored to possession. 1C Wash. Prac. 88.43; RAP 12.8.
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RCW 59.12.030: Unlawful detainer defined. http://app.leg. wa.gov/RCW/default.aspx?cite=59.12.030

1 of2

RCW 59.12.030

Unlawful detainer defined.

A tenant of real property for a term less than life is guilty of unlawful detainer either:

(1) When he or she holds over or continues in possession, in person or by subtenant, of the
property or any part thereof after the expiration of the term for which it is let to him or her. When
real property is leased for a specified term or period by express or implied contract, whether
written or oral, the tenancy shall be terminated without notice at the expiration of the specified
term or period;

(2) When he or she, having leased property for an indefinite time with monthly or other
periodic rent reserved, continues in possession thereof, in person or by subtenant, after the end
of any such month or period, when the landlord, more than twenty days prior to the end of such
month or period, has served notice (in manner in RCW §9.12.040 provided) requiring him or her
to quit the premises at the expiration of such month or period;

(3) When he or she continues in possession in person or by subtenant after a default in the
payment of rent, and after notice in writing requiring in the alternative the payment of the rent or
the surrender of the detained premises, served (in manner in RCW 59.12.040 provided) in behalf
of the person entitled to the rent upon the person owing it, has remained uncomplied with for the
period of three days after service thereof. The notice may be served at any time after the rent
becomes dug;

(4) When he or she continues in possession in person or by subtenant after a neglect or
failure to keep or perform any other condition or covenant of the lease or agreement under
which the property is held, including any covenant not to assign or sublet, than one for the
payment of rent, and after notice in writing requiring in the alternative the performance of such
condition or covenant or the surrender of the property, served (in manner in RCW 59.12.040
provided) upon him or her, and if there is a subtenant in actual possession of the premises, also
upon such subtenant, shall remain uncomplied with for ten days after service thereof. Within ten
days after the service of such notice the tenant, or any subtenant in actual occupation of the
premises, or any mortgagee of the term, or other person interested in its continuance, may
perform such condition or covenant and thereby save the lease from such forfeiture;

(5) When he or she commits or permits waste upon the demised premises, or when he or
she sets up or carries on thereon any unlawful business, or when he or she erects, suffers,
permits, or maintains on or about the premises any nuisance, and remains in possession after
the service (in manner in RCW 59.12.040 provided) upon him or her of three days' notice to quit;

(6) A person who, without the permission of the owner and without having color of title
thereto, enters upon land of another and who fails or refuses to remove therefrom after three
days' notice, in writing and served upon him or her in the manner provided in RCW §9.12.040.
Such person may also be subject to the criminal provisions of chapter 8A.52 RCW, or

(7) When he or she commits or permits any gang-related activity at the premises as
prohibited by RCW 59.18.130.

[1998 ¢ 276 § 6; 1983 ¢ 264 § 1; 1953 ¢ 106 § 1. Prior: 1905 ¢ 86 § 1; 1891 ¢ 96 § 3; 1890 p 73
§ 3: RRS § 812.]

NOTES:

Termination of month to month tenancy: RCW 59.04.020, 59.18.200.

1/25/2016 3:48 PM



RCW 59.12.030: Unlawful detainer defined. http://app.leg.wa.gov/RCW/default.aspx?cite=59.12.030

Unlawful detainer defined: RCW 59.16.010.
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Housing Authority of City of Everett v. Terry, 114 Wash.2d 558 (1990)

789 P.2d 745
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Housing Authority of City of Everett v. Terry, 114 Wash.2d 558 (1990)

789 P.2d 745

detainer case was reversed on appeal was
nonetheless not entitled to attorney fees under
statute allowing such fees to prevailing party in
eviction cases; reversal had not been based on
merits of case, but rather on landlord’s failure to
follow procedural steps for unlawful detainer
action. West’s RCWA 59.18.290(2).

8 Cases that cite this headnote

Attorneys and Law Firms

**746 *560 Evergreen Legal Services, Gregory D.
Provenzano, Everett, Robert S. Friedman, Kirkland, for
appellant.

Newton, Kight, Adams & Castleberry, Lorna S. Corrigan,
Everett, for respondent.

Opinion

SMITH, Judge.

Respondent Housing Authority of the City of Everett
brought an unlawful detainer action under our Landlord
and Tenant Act, Title 59 RCW, against Appellant Ray
Terry, a mentally handicapped person, for breach of a
lease covenant by creating a “threat to the health and
safety of other residents” of the housing complex. But
Respondent did not comply with the notice provisions of
RCW 59.12.030(4) which require a 10—day opportunity to
comply with a breached covenant in a lease. The trial
court ruled that federal law preempts the Washington
statutory notice requirements.

We hold that there is no federal preemption of the
statutory notice provisions and that there is no jurisdiction
without statutory notice. We reverse the trial court and
remand the case with instructions to dismiss the
complaint.

Appellant Ray Terry has lived in the same apartment in
the “Baker Heights” federally subsidized housing
complex since 1982. The unit is owned and operated by
Respondent Housing Authority of the City of Everett. Mr.
Terry is eligible for residence in the complex because, at
age 17, he suffered traumatic brain injury which left him
handicapped and with limited income.

The trial court, the Honorable Paul D. Hansen, found that

“[a]s a consequence of his injuries, [Ray Terry] is often
disagreeable and his conduct has been, from time to time,
unpleasant and intimidating.” Since 1984, most of
Appellant’s unpleasant and intimidating conduct has been
directed at his neighbor in the housing complex, Ms.
Bessie B. Neighbors. On at least one occasion, Mr. Terry
tried to run her down with his automobile, driving over
the lawn of *561 her sister’s home and coming to a stop
only one foot away from the porch on which she had
taken refuge. Numerous other incidents directed at Ms.
Neighbors **747 included “verbal threats, physical
intimidation and destruction of property.”

In June of 1988, Ms. Neighbors obtained the first of a
series of civil protection orders against Mr. Terry. He
repeatedly violated those. From June through October
1988, Ms. Neighbors filed approximately 12 written
complaints with the Housing Authority against Mr. Terry.
On October 19, 1988, the Housing Authority terminated
Mr. Terry’s lease for violation of the following covenant:

[Tenants agree to  clonduct
themselves ... in a manner which
will not disturb neighbor’s [sic]
peaceful enjoyment of their
accommodations and will be
conducive to maintaining the
development in a decent, safe, and
sanitary condition....

The Notice of Termination of Tenancy, served October
21, 1988, which demanded surrender of the premises by
October 31, 1988, did not provide for the statutory
10—day opportunity to comply with the breached covenant
required under RCW 59.12.030(4). It provided:

You are further notified that in that
your continued tenancy has created
a threat to the health and safety of
other residents, the Notice is not
subject to appeal pursuant to the
Housing Authority’s Grievance
Procedure.

On November 10, 1988, the Housing Authority filed an
Unlawful Detainer action pursuant to Chapter 59.12
RCW, based solely upon the October 21, 1988, notice
served on Mr. Terry. He raised an objection to subject
matter jurisdiction for lack of statutory notice, and filed a
motion for judgment on the pleadings. His motion was
denied by a Snohomish County Superior Court
Commissioner. A Motion for Revision of the
Commissioner’s Ruling was similarly denied by the
Honorable Daniel T. Kershner, Judge, who agreed with

WESTLAYW  © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2



Housing Authority of City of Everett v. Terry, 114 Wash.2d 558 (1990)

789 P.2d 745

the Housing Authority’s argument that federal law
preempted the notice requirements of RCW 59.12.030(4).

Appellant Terry also raised as an affirmative defense a
claim of discrimination based upon the Housing
Authority’s alleged failure to make a reasonable
accommodation for his handicap. He had sought a transfer
to alternative “Section *562 8” housing,' but was denied
the transfer by the Housing Authority. Respondent
maintained it was under no duty to accommodate a
tenant’s handicap.

Appellant Terry did not appeal the Superior Court’s
denial of his procedural motion, and proceeded to trial.
After a 2—day bench trial, the Honorable Paul D. Hansen
ruled in favor of the Housing Authority. Mr. Terry
appealed.

By Order dated November 22, 1989, the Court of
Appeals, Division One, certified the case to this court,
identifying the following “issues of broad public import
which [require] prompt and ultimate determination:”

1. Did the trial court have subject matter jurisdiction in
this unlawful detainer action when the plaintiff public
housing authority allegedly failed to serve the tenant
with the proper notice of termination of tenancy? [and]

2. Did the trial court err in ruling that federal law
preempts the notice requirements of the unlawful
detainer statute in housing authority leaseholds?

This court accepted certification on December 13, 1989.

Appellant Ray Terry continues to reside in the same
Baker Heights apartment. His behavior towards Ms.
Neighbors allegedly persists unabated, although counsel
for Mr. Terry denied this in answer to a question during
argument before this court.

The following questions are presented by this case:

(1) Whether a trial court has subject matter jurisdiction
over an unlawful detainer action when the plaintiff has
not complied with the notice provisions of RCW
59.12.030; if not, then

**748 (2) Whether federal law preempts the notice
requirements of RCW 59.12.030 in housing authority

leaseholds; if so, then

(3) Whether a landlord has a duty to make reasonable
accommodations to the handicap of a tenant; and

*563 (4) Whether an award of fees and costs is

appropriate in a case where Appellant elected to go to trial
before exhausting procedural appeals, and where
Appellant appeals substantive, as well as procedural,
questions.

Appellant Terry claims that, without compliance with the
statutory notice requirements, the Superior Court does not
have subject matter jurisdiction. He further claims that, in
refusing to transfer him to “Section 8” community
housing, the Housing Authority discriminated against him
because it failed to make a reasonable accommodation for
his handicap.

Respondent Housing Authority seeks a “best of both
worlds” mixture of state and federal procedures. It first
sought to substitute a state trial for a federal grievance
hearing, This is permissible. It then sought to substitute a
federal notice for a state statutory notice. This is not
permissible.

In this case, the Housing Authority elected to bring an
action for unlawful detainer under Chapter 59.12 RCW. It
is undisputed that the Housing Authority did not comply
with RCW 59.12.030 which establishes the types of
notices that must be given tenants in commencing
unlawful detainer actions. The Housing Authority does
not suggest that Mr. Terry waived the notice requirements
of the unlawful detainer statute.

The unlawful detainer statute is in derogation of common
law, and must therefore be strictly construed in favor of
the tenant.” “By reason of provisions designed to hasten
the recovery of possession, the statutes creating it remove
the necessity to which the landlord was subjected at
common law, [sic ] of bringing an action of ejectment
[under Chapter 7.28 RCW] with its attendant delays and
expenses.” However, in order to take advantage of its
favorable provisions, *564 a landlord must comply with
the requirements of the statute.’

Ih «Where a special statute provides a method of process,
compliance [with that method] is jurisdictional.” In an
action for unlawful detainer alleging breach of covenant,
a notice which does not give the tenant the alternative of
performing the covenant or surrendering the premises
does not comply with the provisions of the statute.’

21 In this case, the action was brought because Mr. Terry
allegedly breached a covenant in his lease.” Therefore, he
was entitled to a notice which would provide him with,
and inform him of, a 10-day period during which he
could comply with the requirements of his lease.* The
document he received did not contain the statutory notice
of opportunity-to-correct. Because it gave deficient
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notice, the Housing Authority could not prove a cause of
action **749 for unlawful detainer.” The Snohomish
County Superior Court lacked jurisdiction to hear the
case. The “jurisdictional condition *565 precedent” of
proper statutory notice was not met. Under Washington
law, Mr. Terry’s motion to quash the process should have
been granted."

Bl Although this court has previously stated that there is a
“strong presumption against finding congressional intent
to preempt,”? the Housing Authority argues that the
10—-day opportunity to correct a breach of covenant
provided by RCW 59.12.030(4) is preempted by a
congressional intent to achieve prompt eviction of tenants
under circumstances such as those presented in this case.

A party arguing preemption must demonstrate either the
“congressional intent to preempt state law” or such a
“direct and positive” conflict” that the federal and state
acts cannot be reconciled or consistently stand together."
The Housing Authority “does not assert the existence of
either an express or implied intent to preempt state law
requirements.”"

Facially, there appears to be no conflict between RCW
59.12.030(4) and 42 U.S.C. § 1437d(I )(3)(A)." The
federal statute provides for a notice before termination of
a *566 lease of “a reasonable time, but not to exceed 30
days,” while the state statute requires notice and a 10-day
opportunity to correct a breach of covenant to avoid
forfeiture of a lease. On one level, then, the state 10—day
requirement may be regarded as the Legislature’s
expression of what it considers “reasonable” under the
federal statute. In any event, compliance with the state
statute would not run afoul of Congress’ 30—day limit.

We next consider whether Congress, through its notice
provisions, intended to create novel state subject matter
jurisdiction, since there is otherwise no jurisdiction
without proper notice. We find that Congress did not.
Congress may have intended to create its own notice
provisions for termination of leases, but, in leaving
eviction proceedings to the states for enforcement,
Congress necessarily relied upon existing state
substantive Jaw.

Washington law provides two alternate methods of
removing a tenant from the landlord’s premises: an action
in ejectment under RCW 7.28; or an action for unlawful
detainer under RCW 59.12. Compliance with the notice
requirements of RCW 59.12.030 is a “jurisdictional
condition precedent” to bringing a cause of action in
unlawful detainer.”” Compliance with the federal notice
requirements of 42 U.S.C. § 1437d(/ )(3)(A) would permit

a landlord to utilize the Washington cause of action in
ejectment under RCW 7.28, which does not have a
10—day opportunity-to-correct requirement.”

**750 *567 Here, the Housing Authority elected to
pursue its case under the unlawful detainer statute.
Significantly, respondent in its brief indicates that the
Housing Authority substituted the unlawful detainer trial
for the congressionally mandated grievance hearing it
would otherwise have been required to conduct before
terminating Mr. Terry’s lease. Although the Housing
Authority provided notice which may have been sufficient
for an action in ejectment, it did not provide notice which
met the statutory requirements for an unlawful detainer
action.

Use of a state trial, such as provided by RCW 59.12,
instead of the federal grievance hearing, is permissive, not
mandatory.”” Thus, respondent has failed to demonstrate
either the “congressional intent to preempt state law” or a
“direct and positive” conflict”® between RCW 59.12 and
42 U.S.C. § 1437d(! )(3)(A) that is necessary for federal
preemption. The Housing Authority could have brought
an action in ejectment instead of claiming federal
preemption of RCW 59.12.030(4). It apparently chose not
to pursue that remedy.

Moreover, the federal notice provisions apply to the
federal procedures affording tenants due process before
termination of their leases and not to state court
proceedings based on those terminations. The same
statute, 42 U.S.C. 1437d, provides for a federal grievance
hearing before final termination of a lease. However, a
housing agency may substitute for the grievance hearing a
state court hearing “which ... provides the basic elements
of due process.” Nothing in the federal statute suggests
that a housing *568 agency is not required to follow state
procedural requirements while taking advantage of a state
hearing. Nothing in the statute suggests that a procedural
requirement in a state hearing which provides more than
the “basic elements” of due process, such as the
opportunity-to-correct provision of RCW 59.12.030(4),
cannot be permissibly substituted for the federal
grievance hearing at the option of the Housing Authority.
Having enjoyed the federal procedural advantages of a
hearing substitution, as well as the substantive advantages
of accelerated trial and restitution under our state’s
landlord and tenant act, the Housing Authority cannot be
relieved of its burden of compliance with Washington’s
statutory procedural requirements.

Respondent Housing Authority does not contend that it is
impossible to draft a notice which complies with both
RCW 59.12.030 and the federal notice provisions.? This
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it can do simply by including within the federal notice the
10—day opportunity to correct required by RCW
59.12.030(4). Instead, respondent argues that it would
have been futile to do so because Mr. Terry could
“correct” his behavior within the 10 days provided by the
notice and then breach the lease covenant at subsequent
times. If repeated, appellant argues, this could defeat any
unlawful detainer action brought against a tenant who
repeatedly breaches a covenant.

The question whether a landlord’s efforts to evict under
the statute may be permanently **751 frustrated is not
properly before the court at this time. Because of the
deficient notice, Mr. Terry was not given an initial
opportunity to correct his behavior. The Legislature has
provided for a *569 tenant to have ar least one®
opportunity to correct a breach before forfeiture of a lease
under the accelerated restitution provisions of RCW
59.12. Although RCW 59.12.030(4) seems to address
breaches of covenants concerning physical conditions of
premises, and none of the provisions of RCW 59.12.030
seem to address behavior of tenants, that is a problem best
addressed by the Legislature. Judicial consideration
should await an actual case of “impossible” eviction.

In this case, the Housing Authority could not prove its
cause of action under the Washington unlawful detainer
statute because it failed to give Mr. Terry proper statutory
notice. Federal law does not preempt the notice
requirements of RCW 59.12.030 because an alternate
cause of action in ejectment is available, because
substitution of an unlawful detainer action for a federal
grievance hearing was made permissive and not
mandatory by Congress, and because it is possible to
reconcile the two acts by providing a notice which
satisfies the requirements of both.

Appellant Terry’s motion to dismiss the proceedings
should have been granted. Therefore, this case is reversed
and remanded to the trial court with instructions to
dismiss the complaint.

Appellant Terry argued, “as an affirmative defense” in the
unlawful detainer action, the counterclaim that a landlord
has a duty to make a reasonable accommodation to the
handicap of a tenant. A breach of this duty, he argues,
constitutes discrimination by expelling a handicapped
person from real property in violation of RCW
49.60.030(1)(c).” The trial court disagreed.

#*570 " We do not consider the question raised by
appellant’s counterclaim because we have long held that
counterclaims may not be asserted in an unlawful detainer
action.” Further, as a general rule we will not decide moot

questions or abstract propositions.” We decline to make
an exception in this case. The appeal of this issue is
dismissed.

I Appellant Terry asks this court to award him attorney’s
fees and costs for the trial, as well as for this appeal, as
the prevailing party. At trial, the court found against Mr.
Terry on all bases and awarded the Housing Authority
$109 in statutory attorney’s and service fees.”” Mr. Terry
cites RCW 59.18.290(2) and RCW 49.60.030(2) as
authority for his assertion.

RCW 49.60.030(2) provides for recovery of damages,
costs and fees by one who is injured by discrimination.
Since the trial court lacked jurisdiction to hear this case,
since the counterclaim was not properly before the court,
and since in any event the discrimination issue was
resolved against him at trial, no award is due Mr. Terry
under this statute.

RCW 59.18.290(2) provides that;

It shall be unlawful for the tenant to
hold over in the premises or
exclude the landlord therefrom
after the termination of the rental
agreement except under a valid
court order so authorizing. Any
landlord so deprived of possession
of premises in violation of this
section may recover possession of
the property and damages sustained
by him, and the prevailing **752
party may recover his costs of suit
or arbitration and reasonable
attorney’s fees.

In order to be awarded fees and costs as the prevailing
party, a tenant must prove either that the lease was not
*571 terminated, or that the tenant held over under a valid
court order. Although the Housing Authority failed to
proveunlawful detainer, the question whether the lease
was “terminated” has neither been litigated by the parties
nor briefed by appellant. Mr. Terry did not have a court
order authorizing him to hold over in the premises.
Therefore, he has not shown that an award of fees and
costs is due him under RCW 59.18.290(2) or under RCW
49.60.030(2).

Appellant Terry’s motion to dismiss the unlawful detainer
action for lack of jurisdiction was denied by a Snohomish
County Court Commissioner. His motion for revision of
the Commissioner’s ruling was similarly denied by the
Snohomish County Superior Court. Rather than appeal
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that decision for a definitive ruling on the question of
jurisdiction, he elected to go to trial on the merits. He also
made the substantive argument as a counterclaim at trial,
and again in this appeal, that the Housing Authority has
an affirmative duty to accommodate the handicap of a
tenant, a question we do not decide. This argument, if
resolved in his favor, could have obtained for Mr. Terry
preferred “section 8” community housing. Now, having
had the benefit of a formal, if adverse, trial decision, he
seeks an award of fees and costs for the trial, as well as
for this appeal. One party should not be able to seek an
affirmative result at trial and, when disappointed, burden
the other party with all the expenses.

Appellant Terry has not met the statutory requirements for
an award of attorney’s fees and costs. Since the trial court
did not have jurisdiction to hear this case, its award of
fees, costs and past due rent to the Housing Authority
must be vacated.

Footnotes

The decision of the trial court is reversed. The case is
remanded with instructions to dismiss the complaint.
Appellant’s request for attorney’s fees and costs is denied.
*572 The trial court’s award of fees, costs and past due
rent to the Housing Authority is vacated.

CALLOW, C.J., and DORE, UTTER, ANDERSEN,
BRACHTENBACH, DURHAM, DOLLIVER and GUY,
JI., concur.
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(vi) order other corrective action with re-
spect to the agency.

(B) TERMINATION OF COMPLIANCE ACTION.—If
the Secretary takes action under subpara-
graph (A) with respect to a public housing
agency, the Secretary shall—

(i) in the case of action under subpara-
graph (A)(i), resume payments of assistance
amounts under section 1437g of this title to
the agency in the full amount of the total
allocations under section 1437g of this title
for the agency at the time that the Sec-
retary first determines that the agency will
comply with the provisions of this chapter
relating to the public housing program;

(ii) in the case of action under clause (ii)
or (v) of subparagraph (A), make withheld
amounts available as the Secretary consid-
ers appropriate to ensure that the agency
complies with the provisions of this chapter
relating to such program;

(iii) in the case of action under subpara-
graph (A)(iv), release such restrictions at
the time that the Secretary first determines
that the agency will comply with the provi-
sions of this chapter relating to such pro-
gram; or

(iv) in the case of action under subpara-
graph (vi), cease such action at the time
that the Secretary first determines that the
agency will comply with the provisions of
this chapter relating to such program.

(b) The Secretary shall submit to the Congress
annually, as a part of the report of the Sec-
retary under section 3536 of this title, a report
that—

(A) identifies the public housing agencies
that have been designated as troubled under
paragraph (2);

(B) describes the grounds on which such pub-
lic housing agencies were designated as trou-
bled and continue to be so designated;

(C) describes the agreements that have been
entered into with such agencies under such
paragraph;

(D) describes the status of progress under
such agreements;

(E) describes any action that has been taken
in accordance with paragraph (3), including an
accounting of the authorized funds that have
been expended to support such actions; and

(F) describes the status of any public hous-
ing agency designated as troubled with respect
to the program for assistance from the Capital
Fund under section 1437g(d) of this title and
specifies the amount of assistance the agency
received under such program.

(6)(A) To the extent that the Secretary deter-
mines such action to be necessary in order to
ensure the accuracy of any certification made
under this section, the Secretary shall require
an independent auditor to review documentation
or other information maintained by a public
housing agency pursuant to this section to sub-
stantiate each certification submitted by the
agency or corporation relating to the perform-
ance of that agency or corporation.

(B) The Secretary may withhold, from assist-
ance otherwise payable to the agency or cor-
poration under section 1437g of this title,
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amounts sufficient to pay for the reasonable
costs of any review under this paragraph.

(7) The Secretary shall apply the provisions of
this subsection to resident management cor-
porations in the same manner as applied to pub-
lic housing agencies.

(k) Administrative grievance procedure regula-
tions: grounds of adverse action, hearing, ex-
amination of documents, representation, evi-
dence, decision; judicial hearing; eviction
and termination procedures

The Secretary shall by regulation require each
public housing agency receiving assistance
under this chapter to establish and implement
an administrative grievance procedure under
which tenants will—

(1) be advised of the specific grounds of any
proposed adverse public housing agency ac-
tion;

(2) have an opportunity for a hearing before
an impartial party upon timely request within
any period applicable under subsection (I) of
this section;

(3) have an opportunity to examine any doc-
uments or records or regulations related to
the proposed action;

(4) be entitled to be represented by another
person of their choice at any hearing;

(5) be entitled to ask questions of witnesses
and have others make statements on their be-
half; and

(6) be entitled to receive a written decision
by the public housing agency on the proposed
action.

For any grievance concerning an eviction or ter-
mination of tenancy that involves any activity
that threatens the health, safety, or right to
peaceful enjoyment of the premises of other ten-
ants or employees of the public housing agency
or any violent or drug-related criminal activity
on or off such premises, or any activity result-
ing in a felony conviction, the agency may (A)
establish an expedited grievance procedure as
the Secretary shall provide by rule under sec-
tion 553 of title 5, or (B) exclude from its griev-
ance procedure any such grievance, in any juris-
diction which requires that prior to eviction, a
tenant be given a hearing in court which the
Secretary determines provides the basic ele-
ments of due process (which the Secretary shall
establish by rule under section 553 of title 5).
Such elements of due process shall not include a
requirement that the tenant be provided an op-
portunity to examine relevant documents with-
in the possession of the public housing agency.
The agency shall provide to the tenant a reason-
able opportunity, prior to hearing or trial, to ex-
amine any relevant documents, records, or regu-
lations directly related to the eviction or termi-
nation.

(I) Leases; terms and conditions; maintenance;
termination

Each public housing agency shall utilize leases
which—

(1) have a term of 12 months and shall be
automatically renewed for all purposes except
for noncompliance with the requirements
under section 1437j(c) of this title (relating to
community service requirements); except that
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nothing in this subchapter shall prevent a
resident from seeking timely redress in court
for failure to renew based on such noncompli-
ance;

(2) do not contain unreasonable terms and
conditions;

(3) obligate the public housing agency to
maintain the project in a decent, safe, and
sanitary condition;

(4) require the public housing agency to give
adequate written notice of termination of the
lease which shall not be less than—

(A) a reasonable period of time, but not to
exceed 30 days—

(i) if the health or safety of other ten-
ants, public housing agency employees, or
persons residing in the immediate vicinity
of the premises is threatened; or

(ii) in the event of any drug-related or
violent criminal activity or any felony
conviction;

(B) 14 days in the case of nonpayment of
rent; and

(C) 30 days in any other case, except that
if a State or local law provides for a shorter
period of time, such shorter period shall
apply,

(5) require that the public housing agency
may not terminate the tenancy except for se-
rious or repeated violation of the terms or
conditions of the lease or for other good cause,
and that an incident or incidents of actual or
threatened domestic violence, dating violence,
or stalking will not be construed as a serious
or repeated violation of the lease by the vic-
tim or threatened victim of that violence and
will not be good cause for terminating the ten-
ancy or occupancy rights of the victim of such
violence;

(6) provide that any criminal activity that
threatens the health, safety, or right to peace-
ful enjoyment of the premises by other ten-
ants or any drug-related criminal activity on
or off such premises, engaged in by a public
housing tenant, any member of the tenant’s
household, or any guest or other person under
the tenant’s control, shall be cause for termi-
nation of tenancy; except that: (A) criminal
activity directly relating to domestic vio-
lence, dating violence, or stalking, engaged in
by a member of a tenant’s household or any
guest or other person under the tenant’s con-
trol, shall not be cause for termination of the
tenancy or occupancy rights, if the tenant or
immediate member of the tenant’'s family is a
victim of that domestic violence, dating vio-
lence, or stalking; (B) notwithstanding sub-
paragraph (A) or any Federal, State, or local
law to the contrary, a public housing agency
may bifurcate a lease under this section, or re-
move a household member from a lease under
this section, without regard to whether a
household member is a signatory to a lease, in
order to evict, remove, terminate occupancy
rights, or terminate assistance to any individ-
ual who is a tenant or lawful occupant and
who engages in criminal acts of physical vio-
lence against family members or others, with-
out evicting, removing, terminating assist-
ance to, or otherwise penalizing the victim of
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such violence who is also a tenant or lawful
occupant and such eviction, removal, termi-
nation of occupancy rights, or termination of
assistance shall be effected in accordance with
the procedures prescribed by Federal, State,
and local law for the termination of leases or
assistance under the relevant program of
HUD-assisted housing; (C) nothing in subpara-
graph (A) may be construed to limit the au-
thority of a public housing agency, when noti-
fied, to honor court orders addressing rights of
access to or control of the property, including
civil protection orders issued to protect the
victim and issued to address the distribution
or possession of property among the household
members in cases where a family breaks up;
(D) nothing in subparagraph (A) limits any
otherwise available authority of a public hous-
ing agency to evict a tenant for any violation
of a lease not premised on the act or acts of
violence in question against the tenant or a
member of the tenant’s household, provided
that the public housing agency does not sub-
ject an individual who is or has been a victim
of domestic violence, dating violence, or stalk-
ing to a more demanding standard than other
tenants in determining whether to evict or
terminate; (E) nothing in subparagraph (A)
may be construed to limit the authority of a
public housing agency to terminate the ten-
ancy of any tenant if the public housing agen-
cy can demonstrate an actual and imminent
threat to other tenants or those employed at
or providing service to the property if that
tenant’s tenancy is not terminated; and (F)
nothing in this section shall be construed to
supersede any provision of any Federal, State,
or local law that provides greater protection
than this section for victims of domestic vio-
lence, dating violence, or stalking.;8

(T) specify that with respect to any notice of
eviction or termination, notwithstanding any
State law, a public housing tenant shall be in-
formed of the opportunity, prior to any hear-
ing or trial, to examine any relevant docu-
ments, records, or regulations directly related
to the eviction or termination;

(7)® provide that any occupancy in violation
of section 13661(b) of this title (relating to in-
eligibility of illegal drug users and alcohol
abusers) or the furnishing of any false or mis-
leading information pursuant to section 13662
of this title (relating to termination of ten-
ancy and assistance for illegal drug users and
alcohol abusers) shall be cause for termination
of tenancy;1°

(9) provide that it shall be cause for imme-
diate termination of the temancy of a public
housing tenant if such tenant—

(A) is fleeing to avoid prosecution, or cus-
tody or confinement after conviction, under
the laws of the place from which the individ-
ual flees, for a crime, or attempt to commit
a crime, which is a felony under the laws of
the place from which the individual flees, or
which, in the case of the State of New Jer-
sey, is a high misdemeanor under the laws of
such State; or

880 in original. The period prohably should not appear.
%30 in original Probably should be '(8)"
1030 in original Prohahly should be followed by ‘‘and’.
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(2)11 is violating a condition of probation
or parole imposed under Federal or State
law.

For purposes of paragraph (5),12 the term ‘‘drug-
related criminal activity’’ means the illegal
manufacture, sale, distribution, use, or posses-
sion with intent to manufacture, sell, distribute,
or use, of a controlled substance (as defined in
section 802 of title 21).

(m) Reporting requirements; limitation
The Secretary shall not impose any unneces-
sarily duplicative or burdensome reporting re-

quirements on tenants or public housing agen-
cies assisted under this chapter.

(n) Notice to post office regarding eviction for
criminal activity

When a public housing agency evicts an indi-
vidual or family from a dwelling unit for engag-
ing in criminal activity, including drug-related
criminal activity, the public housing agency
shall notify the local post office serving that
dwelling unit that such individual or family is
no longer residing in the dwelling unit.

(0) Public housing assistance for foster care chil-
dren

In providing housing in low-income housing
projects, each public housing agency may coor-
dinate with any local public agencies involved in
providing for the welfare of children to make
available dwelling units to—

(1) families identified by the agencies as hav-
ing a lack of adequate housing that is a pri-
mary factor—

(A) in the imminent placement of a child
in foster care; or

(B) in preventing the discharge of a child
from foster care and reunification with his
or her family; and

(2) youth, upon discharge from foster care, in
cases in which return to the family or ex-
tended family or adoption is not available.

(p) Repealed. Pub. L. 105-276, title V, §519(b),
Oct. 21, 1998, 112 Stat. 2561

(q) Availability of records
(1) In general
(A) Provision of information

Notwithstanding any other provision of
law, except as provided in subparagraph (C),
the National Crime Information Center, po-
lice departments, and other law enforcement
agencies shall, upon request, provide infor-
mation to public housing agencies regarding
the criminal conviction records of adult ap-
plicants for, or tenants of, covered housing
assistance for purposes of applicant screen-
ing, lease enforcement, and eviction.

(B) Requests by owners of project-based sec-
tion 8 [42 U.S.C. 1437f] housing

A public housing agency may make a re-
quest under subparagraph (A) for informa-
tion regarding applicants for, or tenants of,
housing that is provided project-based as-

1180 in original. Probably sliould be ‘(B)"’
'2See References in Text note below
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sistance under section 1437f of this title only
if the housing is located within the jurisdic-
tion of the agency and the owner of such
housing has requested that the agency ob-
tain such information on behalf of the
owner. Upon such a request by the owner,
the agency shall make a request under sub-
paragraph (A) for the information. The agen-
cy may not make such information available
to the owner but shall perform determina-
tions for the owner regarding screening,
lease enforcement, and eviction based on cri-
teria supplied by the owner.

(C) Exception

A law enforcement agency described in
subparagraph (A) shall provide information
under this paragraph relating to any crimi-
nal conviction of a juvenile only to the ex-
tent that the release of such information is
authorized under the law of the applicable
State, tribe, or locality.

(2) Opportunity to dispute

Before an adverse action is taken with re-
gard to assistance under this subchapter on
the basis of a criminal record, the public hous-
ing agency shall provide the tenant or appli-
cant with a copy of the criminal record and an
opportunity to dispute the accuracy and rel-
evance of that record.

(3) Fees

A public housing agency may be charged a
reasonable fee for information provided under
paragraph (1). In the case of a public housing
agency obtaining information pursuant to
paragraph (1)(B) for another owner of housing,
the agency may pass such fee on to the owner
initiating the request and may charge addi-
tional reasonable fees for making the request
on behalf of the owner and taking other ac-
tions for owners under this subsection.

(4) Records management

Each public housing agency shall establish
and implement a system of records manage-
ment that ensures that any criminal record re-
ceived by the public housing agency is—

(A) maintained confidentially;
(B) not misused or improperly dissemi-
nated; and
(C) destroyed, once the purpose for which
the record was requested has been accom-
plished.
(5) Confidentiality

A public housing agency receiving informa-
tion under this subsection may use such infor-
mation only for the purposes provided in this
subsection and such information may not be
disclosed to any person who is not an officer,
employee, or authorized representative of the
agency and who has a job-related need to have
access to the information in connection with
admission of applicants, eviction of tenants,
or termination of assistance. For judicial evic-
tion proceedings, disclosures may be made to
the extent necessary. The Secretary shall, by
regulation, establish procedures necessary to
ensure that information provided under this
subsection to a public housing agency is used,
and confidentiality of such information is



Asst. Secry., for Public and Indian Housing, HUD

part 5, subpart G. For each PHA, HUD
will perform an independent physical
inspection of a statistically valid sam-
ple of such housing based upon the
physical condition standards in 24 CFR
part 5, subpart G.

[63 FR 46580, Sept. 1, 1998]
Subpart G [Reserved]

Subpart H—Lead-Based Paint
Poisoning Prevention

§965.701 Lead-based paint poisoning
prevention.

The requirements of the Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential Lead-
Based Paint Hazard Reduction Act of
1992 (42 U.S.C. 4851-4856), and imple-
menting regulations at part 35, sub-
parts A, B, L, and R of this title apply
to this program.

[64 FR 50229, Sept. 15, 1999]
Subpart |—Fire Safety

SOURCE: 57 FR 33853, July 30, 1992, unless
otherwise noted.

§965.800 Applicability.

This subpart applies to all PHA-
owned or -leased housing housing, in-
cluding Mutual Help and Turnkey III.

§965.805 Smoke detectors.

(a) Performance requirement. (1) After
October 30, 1992, each unit covered by
this subpart must be equipped with at
least one battery-operated or hard-
wired smoke detector, or such greater
number as may be required by state or
local codes, in working condition, on
each level of the unit. In units occupied
by hearing-impaired residents, smoke
detectors must be hard-wired.

(2) After October 30, 1992, the public
areas of all housing covered by this
subpart must be equipped with a suffi-
cient number, but not less than one for
each area, of battery-operated or hard-
wired smoke detectors to serve as ade-
quate warning of fire. Public areas in-
clude, but are not limited to, laundry
rooms, community rooms, day care
centers, hallways, stairwells, and other
common areas.
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(b) Acceptability criteria. (1) The
smoke detector for each individual
unit must be located, to the extent
practicable, in a hallway adjacent to
the bedroom or bedrooms. In units oc-
cupied by hearing-impaired residents,
hard-wired smoke detectors must be
connected to an alarm system designed
for hearing-impaired persons and in-
stalled in the bedroom or bedrooms oc-
cupied by the hearing-impaired resi-
dents. Individual units that are jointly
occupied by both hearing and hearing-
impaired residents must be equipped
with both audible and visual types of
alarm devices.

(2) If needed, battery-operated smoke
detectors, except in units occupied by
hearing-impaired residents, may be in-
stalled as a temporary measure where
no detectors are present in a unit.
Temporary battery-operated smoke de-
tectors must be replaced with hard-
wired electric smoke detectors in the
normal course of a PHA’s planned
CIAP or CGP program to meet the re-
quired HUD Modernization Standards
or state or local codes, whichever
standard is stricter. Smoke detectors
for units occupied by hearing-impaired
residents must be installed in accord-
ance with the acceptability criteria in
paragraph (b)(1) of this section.

(¢) Funding. PHAs shall use operating
funds to provide battery-operated
smoke detectors in units that do not
have any smoke detector in place. If
operating funds or reserves are insuffi-
cient to accomplish this, PHAs may
apply for emergency CIAP funding. The
PHAs may apply for CIAP or CGP
funds to replace battery-operated
smoke detectors with Thard-wired
smoke detectors in the normal course
of a planned modernization program.

PART 966—PUBLIC HOUSING LEASE
AND GRIEVANCE PROCEDURE

Subpart A—Dwelling Leases, Procedures
and Requirements

Sec.

966.1 Purpose and applicability.

966.2 Definitions.

966.3 Tenants’ opportunity for comment.
966.4 Lease requirements.

966 5 Posting of policies, rules and regula-

tions.
966 6 Prohibited lease provisions.
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966.7 Accommodation of persons with dis-
abilities.

Subpart B—Grievance Procedures and
Requirements

966.50 Purpose and scope.

966.51 Applicability.

966.52 Requirements.

966.53 Definitions.

966.54 Informal settlement of grievance.
966.55 Procedures to obtain a hearing.

966.56 Procedures governing the hearing.
966.57 Decision of the hearing officer or

hearing panel.
AUTHORITY: 42 U.S.C. 1437d and 8535(d).

Subpart A—Dwelling Leases,
Procedures and Requirements

SOURCE: 40 FR 33402, Aug. 7, 1975, unless
otherwise noted. Redesignated at 49 FR 6714,
Feb. 23, 1984.

§966.1 Purpose and applicability.

(a) This part is applicable to public
housing.

(b) Subpart A of this part prescribes
the provisions that must be incor-
porated in leases for public housing
dwelling units.

(¢) Subpart B of this part prescribes
public housing grievance hearing re-
quirements.

[66 FR 28802, May 24, 2001]

§966.2 Definitions.

The following terms are defined in
part 5, subpart A of this title: 1937 Act,
covered person, drug, drug-related crimi-
nal activity, federally assisted housing,
guest, household, HUD, other person
under the tenant’s control, public hous-
ing, premises, public housing agency, Sec-
tion 8, violent criminal activity.

[66 FR 28802, May 24, 2001]

§966.3 Tenants’ opportunity for com-
ment.

Each PHA shall provide at least 30
days notice to tenants and resident or-
ganizations setting forth proposed
changes in the lease form used by the
PHA, and providing an opportunity to
present written comments. Subject to
requirements of this rule, comments
submitted shall be considered by the

24 CFR Ch. IX (4-1-12 Edition)

PHA before formal adoption of any new
lease form.

[66 FR 51576, Oct. 11, 1991]

§966.4 Lease requirements.

A lease shall be entered into between
the PHA and each tenant of a dwelling
unit which shall contain the provisions
described hereinafter.

(a) Parties, dwelling unit and term. (1)
The lease shall state:

(i) The names of the PHA and the
tenant;

(i1) The unit rented (address, apart-
ment number, and any other informa-
tion needed to identify the dwelling
unit);

(iii) The term of the lease (lease term
and renewal in accordance with para-
graph (a)(2) of this section);

(iv) A statement of what utilities,
services, and equipment are to be sup-
plied by the PHA without additional
cost, and what utilities and appliances
are to be paid for by the tenant;

(v) The composition of the household
as approved by the PHA (family mem-
bers and any PHA-approved live-in
aide). The family must promptly in-
form the PHA of the birth, adoption, or
court-awarded custody of a child. The
family must request PHA approval to
add any other family member as an oc-
cupant of the unit;

(vi) HUD’s regulations in 24 CFR part
5, subpart L, apply, if a current or fu-
ture tenant is or becomes a victim of
domestic violence, dating violence, or
stalking, as provided in 24 CFR part 5,
subpart L.

(2) Lease term and renewal. (i) The
lease shall have a twelve month term.
Except as provided in paragraph
(a)(2)(i1) of this section, the lease term
must be automatically renewed for the
same period.

(ii) The PHA may not renew the lease
if the family has violated the require-
ment for resident performance of com-
munity service or participation in an
economic self-sufficiency program in
accordance with part 960, subpart F of
this chapter.

(iii) At any time, the PHA may ter-
minate the tenancy in accordance with
§966.4(1).

(3) Execution and modification. The
lease must be executed by the tenant
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and the PHA, except for automatic re-
newals of a lease. The lease may modi-
fied at any time by written agreement
of the tenant and the PHA.

(b) Payments due under the lease—(1)
Tenant rent. (1) The tenant shall pay
the amount of the monthly tenant rent
determined by the PHA in accordance
with HUD regulations and other re-
quirements. The amount of the tenant
rent is subject to change in accordance
with HUD requirements.

(ii) The lease shall specify the initial
amount of the tenant rent at the begin-
ning of the initial lease term. The PHA
shall give the tenant written notice
stating any change in the amount of
tenant rent, and when the change is ef-
fective.

(2) PHA charges. The lease shall pro-
vide for charges to the tenant for main-
tenance and repair beyond normal wear
and tear and for consumption of excess
utilities. The lease shall state the basis
for the determination of such charges
(e.g., by a posted schedule of charges
for repair, amounts charged for utility
consumption in excess of the allowance
stated in the lease, etc.). The imposi-
tion of charges for consumption of ex-
cess utilities is permissible only if such
charges are determined by an indi-
vidual check meter servicing the leased
unit or result from the use of major
tenant-supplied appliances.

(38) Late payment penalties. At the op-
tion of the PHA, the lease may provide
for payment of penalties for late pay-
ment.

(4) When charges are due, The lease
shall provide that charges assessed
under paragraph (b) (2) and (3) of this
section shall not be due and collectible
until two weeks after the PHA gives
written notice of the charges. Such no-
tice constitutes a notice of adverse ac-
tion, and must meet the requirements
governing a notice of adverse action
(see §966.4(e)(8)).

(5) Security deposits. At the option of
the PHA, the lease may provide for se-
curity deposits which shall not exceed
one month’s rent or such reasonable
fixed amount as may be required by the
PHA. Provision may be made for grad-
ual accumulation of the security de-
posit by the tenant. Subject to applica-
ble laws, interest earned on security
deposits may be refunded to the tenant

§966.4

on vacation of the dwelling unit or
used for tenant services or activities.

(c) Redetermination of rent and family
composition. The lease shall provide for
redetermination of rent and family
composition which shall include:

(1) The frequency of regular rental
redetermination and the basis for in-
terim redetermination.

(2) An agreement by the tenant to
furnish such information and certifi-
cations regarding family composition
and income as may be necessary for the
PHA to make determinations with re-
spect to rent, eligibility, and the ap-
propriateness of dwelling size.

(8) An agreement by the tenant to
transfer to an appropriate size dwelling
unit based on family composition, upon
appropriate notice by the PHA that
such a dwelling unit is available.

(4) When the PHA redetermines the
amount of rent (Total Tenant Payment
or Tenant Rent) payable by the tenant,
not including determination of the
PHA’s schedule of Utility Allowances
for families in the PHA’s Public Hous-
ing Program, or determines that the
tenant must transfer to another unit
based on family composition, the PHA
shall notify the tenant that the tenant
may ask for an explanation stating the
specific grounds of the PHA determina-
tion, and that if the tenant does not
agree with the determination, the ten-
ant shall have the right to request a
hearing under the PHA grievance pro-
cedure.

(d) Tenant’s right to use and occu-
pancy. (1) The lease shall provide that
the tenant shall have the right to ex-
clusive use and occupancy of the leased
unit by the members of the household
authorized to reside in the unit in ac-
cordance with the lease, including rea-
sonable accommodation of their guests.
The term guest is defined in 24 CFR
5.100.

(2) With the consent of the PHA,
members of the household may engage
in legal profitmaking activities in the
dwelling unit, where the PHA deter-
mines that such activities are inci-
dental to primary use of the leased
unit for residence by members of the
household.

(3)(1) With the consent of the PHA, a
foster child or a live-in aide may reside
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in the unit. The PHA may adopt rea-
sonable policies concerning residence
by a foster child or a live-in-aide, and
defining the circumstances in which
PHA consent will be given or denied.
Under such policies, the factors consid-
ered by the PHA may include:

(A) Whether the addition of a new oc-
cupant may necessitate a transfer of
the family to another unit, and wheth-
er such units are available.

(B) The PHA’s obligation to make
reasonable accommodation for handi-
capped persons.

(ii) Live-in aide means a person who
resides with an elderly, disabled or
handicapped person and who:

(A) Is determined to be essential to
the care and well-being of the person;

(B) Is not obligated for the support of
the person; and

(C) Would not be living in the unit
except to provide the necessary sup-
portive services.

(e) The PHA's obligations. The lease
shall set forth the PHA’s obligations
under the lease, which shall include the
following:

(1) To maintain the dwelling unit and
the project in decent, safe, and sani-
tary condition;

(2) To comply with requirements of
applicable building codes, housing
codes, and HUD regulations materially
affecting health and safety;

(3) To make necessary repairs to the
dwelling unit;

(4) To keep project buildings, facili-
ties, and common areas, not otherwise
assigned to the tenant for maintenance
and upkeep, in a clean and safe condi-
tion;

(6) To maintain in good and safe
working order and condition electrical,
plumbing, sanitary, heating, ven-
tilating, and other facilities and appli-
ances, including elevators, supplied or
required to be supplied by the PHA;

(6) To provide and maintain appro-
priate receptacles and facilities (except
containers for the exclusive use of an
individual tenant family) for the de-
posit of ashes, garbage, rubbish, and
other waste removed from the dwelling
unit by the tenant in accordance with
paragraph (f)(7) of this section;

(7) To supply running water and rea-
sonable amounts of hot water and rea-
sonable amounts of heat at appropriate

24 CFR Ch. IX (4-1-12 Edition)

times of the year (according to local
custom and usage), except where the
building that includes the dwelling
unit is not required by law to be
equipped for that purpose, or where
heat or hot water is generated by an
installation within the exclusive con-
trol of the tenant and supplied by a di-
rect utility connection; and

(8)(1) To notify the tenant of the spe-
cific grounds for any proposed adverse
action by the PHA. (Such adverse ac-
tion includes, but is not limited to, a
proposed lease termination, transfer of
the tenant to another unit, or imposi-
tion of charges for maintenance and re-
pair, or for excess consumption of utili-
ties.)

(ii) When the PHA is required to af-
ford the tenant the opportunity for a
hearing under the PHA grievance pro-
cedure for a grievance concerning a
proposed adverse action:

(A) The notice of proposed adverse
action shall inform the tenant of the
right to request such hearing. In the
case of a lease termination, a notice of
lease termination, in accordance with
paragraph (1)(3) of this section, shall
constitute adequate notice of proposed
adverse action.

(B) In the case of a proposed adverse
action other than a proposed lease ter-
mination, the PHA shall not take the
proposed action until the time for the
tenant to request a grievance hearing
has expired, and (if a hearing was time-
ly requested by the tenant) the griev-
ance process has been completed.

(9) To consider lease bifurcation, as
provided in 24 CFR 5.2009, in cir-
cumstances involving domestic vio-
lence, dating violence, or stalking ad-
dressed in 24 CFR part 5, subpart L.

(f) Tenant’s obligations. The lease
shall provide that the tenant shall be
obligated:

(1) Not to assign the lease or to sub-
lease the dwelling unit;

(2) Not to provide accommodations
for boarders or lodgers;

(3) To use the dwelling unit solely as
a private dwelling for the tenant and
the tenant’s household as identified in
the lease, and not to use or permit its
use for any other purpose;

(4) To abide by necessary and reason-
able regulations promulgated by the
PHA for the benefit and well-being of
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the housing project and the tenants
which shall be posted in the project of-
fice and incorporated by reference in
the lease;

() To comply with all obligations
imposed upon tenants by applicable
provisions of building and housing
codes materially affecting health and
safety;

(6) To keep the dwelling unit and
such other areas as may be assigned to
the tenant for the tenant’s exclusive
use in a clean and safe condition;

(7) To dispose of all ashes, garbage,
rubbish, and other waste from the
dwelling unit in a sanitary and safe
manner;

(8) To use only in a reasonable man-
ner all electrical, plumbing, sanitary,
heating, ventilating, air-conditioning
and other facilities and appurtenances
including elevators;

(9) To refrain from, and to cause the
household and guests to refrain from
destroying, defacing, damaging, or re-
moving any part of the dwelling unit or
project;

(10) To pay reasonable charges (other
than for wear and tear) for the repair
of damages to the dwelling unit, or to
the project (including damages to
project buildings, facilities or common
areas) caused by the tenant, a member
of the household or a guest.

(11) To act, and cause household
members or guests to act, in a manner
which will not disturb other residents’
peaceful enjoyment of their accom-
modations and will be conducive to
maintaining the project in a decent,
safe and sanitary condition;

(12) (i) To assure that no tenant,
member of the tenant’s household, or
guest engages in:

(A) Any criminal activity that
threatens the health, safety or right to
peaceful enjoyment of the premises by
other residents; or

(B) Any drug-related criminal activ-
ity on or off the premises;

(ii) To assure that no other person
under the tenant’s control engages in:

(A) Any criminal activity that
threatens the health, safety or right to
peaceful enjoyment of the premises by
other residents; or

(B) Any drug-related criminal activ-
ity on the premises;

§966.4

(iii) To assure that no member of the
household engages in an abuse or pat-
tern of abuse of alcohol that affects the
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents.

(8) Tenant maintenance. The lease
may provide that the tenant shall per-
form seasonal maintenance or other
maintenance tasks, as specified in the
lease, where performance of such tasks
by tenants of dwellings units of a simi-
lar design and construction is cus-
tomary: Provided, That such provision
is included in the lease in good faith
and not for the purpose of evading the
obligations of the PHA. The PHA shall
exempt tenants who are unable to per-
form such tasks because of age or dis-
ability.

(h) Defects hazardous to life, health, or
safety. The lease shall set forth the
rights and obligations of the tenant
and the PHA if the dwelling unit is
damaged to the extent that conditions
are created which are hazardous to life,
health, or safety of the occupants and
shall provide that:

(1) The tenant shall immediately no-
tify project management of the dam-
age;

(2) The PHA shall be responsible for
repair of the unit within a reasonable
time: Provided, That if the damage was
caused by the tenant, tenant’s house-
hold or guests, the reasonable cost of
the repairs shall be charged to the ten-
ant;

(3) The PHA shall offer standard al-
ternative accommodations, if avail-
able, where necessary repairs cannot be
made within a reasonable time; and

(4) Provisions shall be made for
abatement of rent in proportion to the
seriousness of the damage and loss in
value as a dwelling if repairs are not
made in accordance with paragraph
(h)(2) of this section or alternative ac-
commodations not provided in accord-
ance with paragraph (h)(3) of this sec-
tion, except that no abatement of rent
shall occur if the tenant rejects the al-
ternative accommodation or if the
damage was caused by the tenant, ten-
ant’s household or guests.

(i) Pre-occupancy and pre-termination
inspections. The lease shall provide that
the PHA and the tenant or representa-
tive shall be obligated to inspect the
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dwelling unit prior to commencement
of occupancy by the tenant. The PHA
will furnish the tenant with a written
statement of the condition of the
dwelling unit, and the equipment pro-
vided with the unit. The statement
shall be signed by the PHA and the ten-
ant, and a copy of the statement shall
be retained by the PHA in the tenant’s
folder. The PHA shall be further obli-
gated to inspect the unit at the time
the tenant vacates the unit and to fur-
nish the tenant a statement of any
charges to be made in accordance with
paragraph (b)(2) of this section. Provi-
sion shall be made for the tenant’s par-
ticipation in the latter inspection, un-
less the tenant vacates without notice
to the PHA.

(J) Entry of dwelling unit during ten-
ancy. The lease shall set forth the cir-
cumstances under which the PHA may
enter the dwelling unit during the ten-
ant’s possession thereof, which shall
include provision that:

(1) The PHA shall, upon reasonable
advance notification to the tenant, be
permitted to enter the dwelling unit
during reasonable hours for the pur-
pose of performing routine inspections
and maintenance, for making improve-
ment or repairs, or to show the dwell-
ing unit for re-leasing. A written state-
ment specifying the purpose of the
PHA entry delivered to the dwelling
unit at least two days before such
entry shall be considered reasonable
advance notification;

(2) The PHA may enter the dwelling
unit at any time without advance noti-
fication when there is reasonable cause
to believe that an emergency exists;
and

(3) If the tenant and all adult mem-
bers of the household are absent from
the dwelling unit at the time of entry,
the PHA shall leave in the dwelling
unit a written statement specifying the
date, time and purpose of entry prior
to leaving the dwelling unit.

(K) Notice procedures. (1) The lease
shall provide procedures to be followed
by the PHA and the tenant in giving
notice one to the other which shall re-
quire that:

(i) Except as provided in paragraph
(j) of this section, notice to a tenant
shall be in writing and delivered to the
tenant or to an adult member of the

24 CFR Ch. IX (4-1-12 Edition)

tenant’s household residing in the
dwelling or sent by prepaid first-class
mail properly addressed to the tenant;
and

(ii) Notice to the PHA shall be in
writing, delivered to the project office
or the PHA central office or sent by
prepaid first-class mail properly ad-
dressed.

(2) If the tenant is visually impaired,
all notices must be in an accessible for-
mat.

(1) Termination of tenancy and evic-
tion—(1) Procedures. The lease shall
state the procedures to be followed by
the PHA and by the tenant to termi-
nate the tenancy.

(2) Grounds for termination of tenancy.
The PHA may terminate the tenancy
only for:

(i) Serious or repeated violation of
material terms of the lease, such as the
following:

(A) Failure to make payments due
under the lease;

(B) Failure to fulfill household obli-
gations, as described in paragraph (f) of
this section;

(ii) Being over the income limit for
the program, as provided in 24 CFR
960.261.

(iii) Other good cause. Other good
cause includes, but is not limited to,
the following:

(A) Criminal activity or alcohol
abuse as provided in paragraph (1)(6) of
this section;

(B) Discovery after admission of facts
that made the tenant ineligible;

(C) Discovery of material false state-
ments or fraud by the tenant in con-
nection with an application for assist-
ance or with reexamination of income;

(D) Failure of a family member to
comply with service requirement provi-
sions of part 960, subpart F, of this
chapter—as grounds only for non-re-
newal of the lease and termination of
tenancy at the end of the twelve-month
lease term; and

(B) Failure to accept the PHA’s offer
of a lease revision to an existing lease:
that is on a form adopted by the PHA
in accordance with §966.3; with written
notice of the offer of the revision at
least 60 calendar days before the lease
revision is scheduled to take effect; and
with the offer specifying a reasonable
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time limit within that period for ac-
ceptance by the family.

(3) Lease termination notice. (i) The
PHA must give written notice of lease
termination of:

(A) 14 days in the case of failure to
pay rent;

(B) A reasonable period of time con-
sidering the seriousness of the situa-
tion (but not to exceed 30 days):

(I) If the health or safety of other
residents, PHA employees, or persons
residing in the immediate vicinity of
the premises is threatened; or

(2) If any member of the household
has engaged in any drug-related crimi-
nal activity or violent criminal activ-
ity; or

(3) If any member of the household
has been convicted of a felony;

(C) 30 days in any other case, except
that if a State or local law allows a
shorter notice period, such shorter pe-
riod shall apply.

(ii) The notice of lease termination
to the tenant shall state specific
grounds for termination, and shall in-
form the tenant of the tenant’s right to
make such reply as the tenant may
wish. The notice shall also inform the
tenant of the right (pursuant to
§966.4(m)) to examine PHA documents
directly relevant to the termination or
eviction. When the PHA is required to
afford the tenant the opportunity for a
grievance hearing, the notice shall also
inform the tenant of the tenant’s right
to request a hearing in accordance with
the PHA’s grievance procedure.

(ii1) A notice to vacate which is re-
quired by State or local law may be
combined with, or run concurrently
with, a notice of lease termination
under paragraph (1)(3)(i) of this section.

(iv) When the PHA is required to af-
ford the tenant the opportunity for a
hearing under the PHA grievance pro-
cedure for a grievance concerning the
lease termination (see §966.51(a)(1)),
the tenancy shall not terminate (even
if any notice to vacate under State or
local law has expired) until the time
for the tenant to request a grievance
hearing has expired, and (if a hearing
was timely requested by the tenant)
the grievance process has been com-
pleted.

(v) When the PHA is not required to
afford the tenant the opportunity for a
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hearing under the PHA administrative
grievance procedure for a grievance
concerning the lease termination (see
§966.51(a)(2)), and the PHA has decided
to exclude such grievance from the
PHA grievance procedure, the notice of
lease termination under paragraph
(1)(3)(1) of this section shall:

(A) State that the tenant is not enti-
tled to a grievance hearing on the ter-
mination.

(B) Specify the judicial eviction pro-
cedure to be used by the PHA for evic-
tion of the tenant, and state that HUD
has determined that this eviction pro-
cedure provides the opportunity for a
hearing in court that contains the
basic elements of due process as de-
fined in HUD regulations.

(C) State whether the eviction is for
a criminal activity as described in
§966.51(a)(2)(i1)(A) or for a drug-related
criminal activity as described in
§966.51(a)(2)(1)(B).

(4) How tenant is evicted. The PHA
may evict the tenant from the unit ei-
ther:

(i) By bringing a court action or;

(i1) By bringing an administrative ac-
tion if law of the jurisdiction permits
eviction by administrative action,
after a due process administrative
hearing, and without a court deter-
mination of the rights and liabilities of
the parties. In order to evict without
bringing a court action, the PHA must
afford the tenant the opportunity for a
pre-eviction hearing in accordance
with the PHA grievance procedure.

(5) PHA termination of tenancy for
criminal activity or alcohol abuse—(i)
Evicting drug criminals. (A) Methamphet-
amine conviction. The PHA must imme-
diately terminate the tenancy if the
PHA determines that any member of
the household has ever been convicted
of drug-related criminal activity for
manufacture or production of meth-
amphetamine on the premises of feder-
ally assisted housing.

(B) Drug crime on or off the premises.
The lease must provide that drug-re-
lated criminal activity engaged in on
or off the premises by any tenant,
member of the tenant’s household or
guest, and any such activity engaged in
on the premises by any other person
under the tenant’s control, is grounds
for the PHA to terminate tenancy. In
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addition, the lease must provide that a
PHA may evict a family when the PHA
determines that a household member is
illegally using a drug or when the PHA
determines that a pattern of illegal use
of a drug interferes with the health,
safety, or right to peaceful enjoyment
of the premises by other residents.

(ii) Evicting other criminals. (A) Threat
to other residents. The lease must pro-
vide that any criminal activity by a
covered person that threatens the
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents (including PHA management
staff residing on the premises) or
threatens the health, safety, or right
to peaceful enjoyment of their resi-
dences by persons residing in the im-
mediate vicinity of the premises is
grounds for termination of tenancy.

(B) Fugitive felon or parole violator.
The PHA may terminate the tenancy if
a tenant is fleeing to avoid prosecu-
tion, or custody or confinement after
conviction, for a crime, or attempt to
commit a crime, that is a felony under
the laws of the place from which the
individual flees, or that, in the case of
the State of New Jersey, is a high mis-
demeanor; or violating a condition of
probation or parole imposed under Fed-
eral or State law.

(iii) Ewviction for criminal activity. (A)
Evidence. The PHA may evict the ten-
ant by judicial action for criminal ac-
tivity in accordance with this section
if the PHA determines that the covered
person has engaged in the criminal ac-
tivity, regardless of whether the cov-
ered person has been arrested or con-
victed for such activity and without
satisfying the standard of proof used
for a criminal conviction.

(B) Notice to Post Office. When a PHA
evicts an individual or family for
criminal activity, the PHA must notify
the local post office serving the dwell-
ing unit that the individual or family
is no longer residing in the unit.

(iv) Use of criminal record. If the PHA
seeks to terminate the tenancy for
criminal activity as shown by a crimi-
nal record, the PHA must notify the
household of the proposed action to be
based on the information and must pro-
vide the subject of the record and the
tenant with a copy of the criminal
record before a PHA grievance hearing
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or court trial concerning the termi-
nation of tenancy or eviction. The ten-
ant must be given an opportunity to
dispute the accuracy and relevance of
that record in the grievance hearing or
court trial.

(v) Cost of obtaining criminal record.
The PHA may not pass along to the
tenant the costs of a criminal records
check.

(vi) Evicting alcohol abusers. The PHA
must establish standards that allow
termination of tenancy if the PHA de-
termines that a household member has:

(A) Engaged in abuse or pattern of
abuse of alcohol that threatens the
health, safety, or right to peaceful en-
joyment of the premises by other regi-
dents; or

(B) Furnished false or misleading in-
formation concerning illegal drug use,
alcohol abuse, or rehabilitation of ille-
gal drug users or alcohol abusers.

(vii) PHA action, generally. (A) Assess-
ment under PHAS. Under the Public
Housing Assessment System (PHAS),
PHAs that have adopted policies, im-
plemented procedures and can docu-
ment that they appropriately evict any
public housing residents who engage in
certain activity detrimental to the
public housing community receive
points. (See 24 CFR 902.43(a)(5).) This
policy takes into account the impor-
tance of eviction of such residents to
public housing communities and pro-
gram integrity, and the demand for as-
sisted housing by families who will ad-
here to lease responsibilities.

(B) Consideration of circumstances. In a
manner consistent with such policies,
procedures and practices, the PHA may
consider all circumstances relevant to
a particular case such as the serious-
ness of the offending action, the extent
of participation by the leaseholder in
the offending action, the effects that
the eviction would have on family
members not involved in the offending
activity and the extent to which the
leaseholder has shown personal respon-
sibility and has taken all reasonable
steps to prevent or mitigate the offend-
ing action.

(C) Ezxclusion of culpable household
member. The PHA may require a tenant
to exclude a household member in
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order to continue to reside in the as-
sisted unit, where that household mem-
ber has participated in or been culpable
for action or failure to act that war-
rants termination.

(D) Consideration of rehabilitation. In
determining whether to terminate ten-
ancy for illegal drug use or a pattern of
illegal drug use by a household member
who is no longer engaging in such use,
or for abuse or a pattern of abuse of al-
cohol by a household member who is no
longer engaging in such abuse, the
PHA may consider whether such house-
hold member is participating in or has
successfully completed a supervised
drug or alcohol rehabilitation program,
or has otherwise been rehabilitated
successfully (42 U.S.C. 13662). For this
purpose, the PHA may require the ten-
ant to submit evidence of the house-
hold member’s current participation
in, or successful completion of, a super-
vised drug or alcohol rehabilitation
program or evidence of otherwise hav-
ing been rehabilitated successfully.

(B) Length of period of mandatory pro-
hibition on admission. If a statute re-
quires that the PHA prohibit admission
of persons for a prescribed period of
time after some disqualifying behavior
or event, the PHA may apply that pro-
hibition for a longer period of time.

(F) Nondiscrimination limitation. The
PHA’s eviction actions must be con-
sistent with fair housing and equal op-
portunity provisions of §5.105 of this
title.

(m) Eviction: Right to examine PHA
documents before hearing or trial. The
PHA shall provide the tenant a reason-
able opportunity to examine, at the
tenant’s request, before a PHA griev-
ance hearing or court trial concerning
a termination of tenancy or eviction,
any documents, including records and
regulations, which are in the posses-
sion of the PHA, and which are directly
relevant to the termination of tenancy
or eviction. The tenant shall be al-
lowed to copy any such document at
the tenant’s expense. A notice of lease
termination pursuant to §966.4(1) (3)
shall inform the tenant of the tenant’s
right to examine PHA documents con-
cerning the termination of tenancy or
eviction. If the PHA does not make
documents available for examination
upon request by the tenant (in accord-

§966.5

ance with this §966.4(m)), the PHA may
not proceed with the eviction.

(n) Grievance procedures. The lease
shall provide that all disputes con-
cerning the obligations of the tenant or
the PHA shall (except as provided in
§966.51(a)(2)) be resolved in accordance
with the PHA grievance procedures.
The grievance procedures shall comply
with subpart B of this part.

(0) Provision for modifications. The
lease shall provide that modification of
the lease must be accomplished by a
written rider to the lease executed by
both parties, except for paragraph (c)
of this section and §966.5.

(p) Signature clause. The lease shall
provide a signature clause attesting
that the lease has been executed by the
parties.

[56 FR 51576, Oct. 11, 1991, as amended at 61
FR 13273, Mar. 26, 1996, 656 FR 16730, Mar. 29,
2000; 66 FR 28802, May 24, 2001; 66 FR 32875,
June 18, 2001; 66 FR 33134, June 20, 2001, 69 FR
68791, Nov. 26, 2004; 75 FR 66262, Oct. 27, 2010]

§966.5 Posting of policies, rules and
regulations.

Schedules of special charges for serv-
ices, repairs and utilities and rules and
regulations which are required to be in-
corporated in the lease by reference
shall be publicly posted in a con-
spicuous manner in the Project Office
and shall be furnished to applicants
and tenants on request. Such sched-
ulesg, rules and regulations may be
modified from time to time by the PHA
provided that the PHA shall give at
least 30-day written notice to each af-
fected tenant setting forth the pro-
posed modification, the reasons there-
for, and providing the tenant an oppor-
tunity to present written comments
which shall be taken into consideration
by the PHA prior to the proposed modi-
fication becoming effective. A copy of
such notice shall be:

(a) Delivered directly or mailed to
each tenant; or

(b) Posted in at least three (3) con-
spicuous places within each structure
or building in which the affected dwell-
ing units are located, as well as in a
conspicuous place at the project office,
if any, of if none, a similar central
business location within the project.
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§966.6 Prohibited lease provisions.

Lease clauses of the nature described
below shall not be included in new
leases between a PHA and a tenant and
shall be deleted from existing leases ei-
ther by amendment thereof or execu-
tion of a new lease:

(a) Confession of judgment. Prior con-
sent by the tenant to any lawsuit the
landlord may bring against him in con-
nection with the lease and to a judg-
ment in favor of the landlord.

(b) Distraint for rent or other charges.
Agreement by the tenant that landlord
is authorized to take property of the
tenant and hold it as a pledge until the
tenant performs the obligation which
the landlord has determined the tenant
has failed to perform.

(¢) Exculpatory clauses. Agreement by
the tenant not to hold the landlord or
landlord’s agent liable for any acts or
omissions whether intentional or neg-
ligent on the part of the landlord or
the landlord’s authorized representa-
tives or agents.

(d) Waiver of legal notice by tenant
prior to actions for eviction or money
judgments. Agreements by the tenant
that the landlord may institute suit
without any notice to the tenant that
the suit has been filed, thus preventing
the tenant from defending against the
lawsuit.

(e) Waiver of legal proceedings. Au-
thorization to the landlord to evict the
tenant or hold or sell the tenant’s pos-
sessions whenever the landlord deter-
mines that a breach or default has oc-
curred without notice to the tenant or
any determination by a court of the
rights and liabilities of the parties.

(f) Waiver of jury trial. Authorization
of the landlord’s lawyer to appear in
court for the tenant and waive the
right to a trial by jury.

(g) Waiver of right to appeal judicial
error in legal proceeding. Authorization
to the landlord’s lawyer to waive the
right to appeal for judicial error in any
suit or to waive the right to file a suit
in equity to prevent the execution of a
judgment.

(h) Tenant chargeable with cost of legal
actions regardless of outcome. Provision
that the tenant agrees to pay attor-
ney’s fees or other legal costs whenever
the landlord decides to take action
against the tenant even though the
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court determines that the tenant pre-
vails in the action. Prohibition of this
type of provision does not mean that
the tenant as a party to the lawsuit
may not be obligated to pay attorney’s
fees or other costs if he loses the suit.

§966.7 Accommodation of
with disabilities.

(a) For all aspects of the lease and
grievance procedures, a handicapped
person shall be provided reasonable ac-
commodation to the extent necessary
to provide the handicapped person with
an opportunity to use and occupy the
dwelling unit equal to a non-handi-
capped person.

(b) The PHA shall provide a notice to
each tenant that the tenant may, at
any time during the tenancy, request
reasonable accommodation of a handi-
cap of a household member, including
reasonable accommodation so that the
tenant can meet lease requirements or
other requirements of tenancy.

[66 FR 51579, Oct. 11, 1991]

persons

Subpart B—Grievance Procedures
and Requirements

SOURCE: 40 FR 33406, Aug. 7, 1975, unless
otherwlise noted. Redesignated at 49 FR 6714,
Feb. 23, 1984.

§966.50 Purpose and scope.

The purpose of this subpart is to set
forth the requirements, standards and
criteria for a grievance procedure to be
established and implemented by public
housing agencies (PHAS) to assure that
a PHA tenant is afforded an oppor-
tunity for a hearing if the tenant dis-
putes within a reasonable time any
PHA action or failure to act involving
the tenant’s lease with the PHA or
PHA regulations which adversely affect
the individual tenant’s rights, duties,
welfare or status.

[66 FR 51579, Oct. 11, 1991]

§966.51 Applicability.

(a)(1) The PHA grievance procedure
shall be applicable (except as provided
in paragraph (a)(2) of this section) to
all individual grievances as defined in
§966.53 of this subpart between the ten-
ant and the PHA.
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(2)(1) The term due process determina-
tion means a determination by HUD
that law of the jurisdiction requires
that the tenant must be given the op-
portunity for a hearing in court which
provides the basic elements of due
process (as defined in §966.53(c)) before
eviction from the dwelling unit. If HUD
has issued a due process determination,
a PHA may exclude from the PHA ad-
ministrative grievance procedure under
this subpart any grievance concerning
a termination of tenancy or eviction
that involves:

(A) Any criminal activity that
threatens the health, safety or right to
peaceful enjoyment of the premises of
other residents or employees of the
PHA;

(B) Any violent or drug-related
criminal activity on or off such prem-
ises; or

(C) Any criminal activity that re-
sulted in felony conviction of a house-
hold member.

(iii) For guidance of the public, HUD
will publish in the FEDERAL REGISTER a
notice listing the judicial eviction pro-
cedures for which HUD has issued a due
process determination. HUD will make
available for public inspection and
copying a copy of the legal analysis on
which the determinations are based.

(iv) If HUD has issued a due process
determination, the PHA may evict the
occupants of the dwelling unit through
the judicial eviction procedures which
are the subject of the determination. In
this case, the PHA is not required to
provide the opportunity for a hearing
under the PHA’s administrative griev-
ance procedure.

(b) The PHA grievance procedure
shall not be applicable to disputes be-
tween tenants not involving the PHA
or to class grievances. The grievance
procedure is not intended as a forum
for initiating or negotiating policy
changes between a group or groups of
tenants and the PHA's Board of Com-
missioners.

[40 FR 33406, Aug. 7, 1975 Redesignated at 49
FR 6714, Febl. 23, 1984, and amended at 56 FR
51579, Oct. 11, 1991; 61 FR 13273, Mar. 26, 1996;
66 FR 28804, May 24, 2001]

§966.52 Requirements.

(a) Each PHA shall adopt a grievance
procedure affording each tenant an op-

§966.53

portunity for a hearing on a grievance
as defined in §966.53 in accordance with
the requirements, standards, and cri-
teria contained in this subpart.

(h) The PHA grievance procedure
shall be included in, or incorporated by
reference in, all tenant dwelling leases
pursuant to subpart A of this part.

(c) The PHA shall provide at least 30
days notice to tenants and resident or-
ganizations setting forth proposed
changes in the PHA grievance proce-
dure, and providing an opportunity to
present written comments. Subject to
requirements of this subpart, com-
ments submitted shall be considered by
the PHA before adoption of any griev-
ance procedure changes by the PHA.

(d) The PHA shall furnish a copy of
the grievance procedure to each tenant
and to resident organizations.

[56 FR 51579, Oct. 11, 1991]

§966.53 Definitions.

For the purpose of this subpart, the
following definitions are applicable:

(a) Grievance shall mean any dispute
which a tenant may have with respect
to PHA action or failure to act in ac-
cordance with the individual tenant’s
lease or PHA regulations which ad-
versely affect the individual tenant’s
rights, duties, welfare or status.

(b) Complainant shall mean any ten-
ant whose grievance is presented to the
PHA or at the project management of-
fice in accordance with §§966.54 and
966.55(a).

(c) Elements of due process shall mean
an eviction action or a termination of
tenancy in a State or local court in
which the following procedural safe-
guards are required:

(1) Adequate notice to the tenant of
the grounds for terminating the ten-
ancy and for eviction;

(2) Right of the tenant to be rep-
resented by counsel;

(3) Opportunity for the tenant to re-
fute the evidence presented by the PHA
including the right to confront and
cross-examine witnesses and to present
any affirmative legal or equitable de-
fense which the tenant may have;

(4) A decision on the merits.

(d) Hearing officer shall mean a person
selected in accordance with §966.55 of
this subpart to hear grievances and
render a decision with respect thereto.
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(e) Hearing panel shall mean a panel
selected in accordance with §966.55 of
this subpart to hear grievances and
render a decision with respect thereto.

(f) Tenant shall mean the adult per-
son (or persons) (other than a live-in
aide):

(1) Who resides in the unit, and who
executed the lease with the PHA as les-
see of the dwelling unit, or, if no such
person now resides in the unit,

(2) Who resides in the unit, and who
is the remaining head of household of
the tenant family residing in the dwell-
ing unit.

(8) Resident organization includes a
resident management corporation.

[40 FR 33406, Aug. 7, 1975. Redesignated at 49
FR 6714, Feb. 23, 1984, and amended at 56 FR
51579, Oct. 11, 1991)

§966.54 Informal settlement of griev-
ance.

Any grievance shall be personally
presented, either orally or in writing,
to the PHA office or to the office of the
project in which the complainant re-
sides so that the grievance may be dis-
cussed informally and settled without
a hearing. A summary of such discus-
sion shall be prepared within a reason-
able time and one copy shall be given
to the tenant and one retained in the
PHA'’s tenant file. The summary shall
specify the names of the participants,
dates of meeting, the nature of the pro-
posed disposition of the complaint and
the specific reasons therefor, and shall
specify the procedures by which a hear-
ing under §966.55 may be obtained if
the complainant is not satisfied.

§966.55 Procedures to obtain a hear-
ing.

(a) Request for hearing. The complain-
ant shall submit a written request for
a hearing to the PHA or the project of-
fice within a reasonable time after re-
ceipt of the summary of discussion pur-
suant to §966.564. For a grievance under
the expedited grievance procedure pur-
suant to §966.55(g) (for which §966.54 is
not applicable), the complainant shall
submit such request at such time as is
specified by the PHA for a grievance
under the expedited grievance proce-
dure. The written request shall specify:

(1) The reasons for the grievance; and

(2) The action or relief sought.

24 CFR Ch. IX (4-1-12 Edition)

(b) Selection of Hearing Officer or Hear-
ing Panel. (1) A grievance hearing shall
be conducted by an impartial person or
persons appointed by the PHA, other
than a person who made or approved
the PHA action under review or a sub-
ordinate of such person.

(2) The method or methods for PHA
appointment of a hearing officer or
hearing panel shall be stated in the
PHA grievance procedure. The PHA
may use either of the following meth-
ods to appoint a hearing officer or
panel:

(i) A method approved by the major-
ity of tenants (in any building, group
of buildings or project, or group of
projects to which the method is appli-
cable) voting in an election or meeting
of tenants held for the purpose.

(i1) Appointment of a person or per-
sons (who may be an officer or em-
ployee of the PHA) selected in the
manner required under the PHA griev-
ance procedure.

(3) The PHA shall consult the resi-
dent organizations before PHA appoint-
ment of each hearing officer or panel
member. Any comments or rec-
ommendations submitted by the tenant
organizations shall be considered by
the PHA before the appointment.

(¢c) Failure to request a hearing. If the
complainant does not request a hearing
in accordance with this paragraph,
then the PHA’s disposition of the
grievance under §966.54 shall become
final: Provided, That failure to request
a hearing shall not constitute a waiver
by the complainant of his right there-
after to contest the PHA’s action in
disposing of the complaint in an appro-
priate judicial proceeding.

(d) Hearing prerequisite. All grievances
shall be personally presented either
orally or in writing pursuant to the in-
formal procedure prescribed in §966.54
as a condition precedent to a hearing
under this section: Provided, That if the
complainant shall show good cause
why he failed to proceed in accordance
with §966.54 to the hearing officer or
hearing panel, the provisions of this
subsection may be waived by the hear-
ing officer or hearing panel.

(e) Escrow deposit. (1) Before a hear-
ing is scheduled in any grievance in-
volving the amount of rent (as defined
in §966.4(b)) that the PHA claims is

436



Asst. Secry., for Public and Indian Housing, HUD

due, the family must pay an escrow de-
posit to the PHA. When a family is re-
quired to make an escrow deposit, the
amount is the amount of rent the PHA
states is due and payable as of the first
of the month preceding the month in
which the family’s act or failure to act
took place. After the first deposit, the
family must deposit the same amount
monthly until the family’s complaint
is resolved by decision of the hearing
officer or hearing panel.

(2) A PHA must waive the require-
ment for an escrow deposit where re-
quired by §5.630 of this title (financial
hardship exemption from minimum
rent requirements) or §5.615 of this
title (effect of welfare benefits reduc-
tion in calculation of family income).
Unless the PHA waives the require-
ment, the family’s failure to make the
escrow deposit will terminate the
grievance procedure. A family’s failure
to pay the escrow deposit does not
waive the family’s right to contest in
any appropriate judicial proceeding the
PHA’s disposition of the grievance,

(f) Scheduling of hearings. Upon com-
plainant’s compliance with paragraphs
(a), (d) and (e) of this section, a hearing
shall be scheduled by the hearing offi-
cer or hearing panel promptly for a
time and place reasonably convenient
to both the complainant and the PHA.
A written notification specifying the
time, place and the procedures gov-
erning the hearing shall be delivered to
the complainant and the appropriate
PHA official.

(g) Expedited grievance procedure. (1)
The PHA may establish an expedited
grievance procedure for any grievance
concerning a termination of tenancy or
eviction that involves:

(i) Any criminal activity that threat-
ens the health, safety, or right to
peaceful enjoyment of the PHA’s public
housing premises by other residents or
employees of the PHA, or

(ii) Any drug-related criminal activ-
ity on or near such premises.

(2) In the case of a grievance under
the expedited grievance procedure,
§966.54 (informal settlement of griev-
ances) is not applicable.

(3) Subject to the requirements of
this subpart, the PHA may adopt spe-
cial procedures concerning a hearing
under the expedited grievance proce-

§966.56

dure, including provisions for expedited
notice or scheduling, or provisions for
expedited decision on the grievance.

[40 FR 33406, Aug. 7, 1975, as amended at 42
FR 5573, Jan. 28, 1977. Redesignated at 49 FR
6714, Feb. 23, 1984, and amended at 56 FR
515679, Oct. 11, 1991; 65 FR 16731, Mar. 29, 2000]

§966.56 Procedures
hearing.

(a) The hearing shall be held before a
hearing officer or hearing panel, as ap-
propriate.

(b) The complainant shall be afforded
a fair hearing, which shall include:

(1) The opportunity to examine be-
fore the grievance hearing any PHA
documents, including records and regu-
lations, that are directly relevant to
the hearing. (For a grievance hearing
concerning a termination of tenancy or
eviction, see also §966.4(m).) The ten-
ant shall be allowed to copy any such
document at the tenant’s expense. If
the PHA does not make the document
available for examination upon request
by the complainant, the PHA may not
rely on such document at the grievance
hearing.

(2) The right to be represented by
counsel or other person chosen as the
tenant’s representative, and to have
such person make statements on the
tenant’s behalf;

(3) The right to a private hearing un-
less the complainant requests a public
hearing;

(4) The right to present evidence and
arguments in support of the tenant’s
complaint, to controvert evidence re-
lied on by the PHA or project manage-
ment, and to confront and cross-exam-
ine all witnesses upon whose testimony
or information the PHA or project
management relies; and

(5) A decision based solely and exclu-
sively upon the facts presented at the
hearing.

(c) The hearing officer or hearing
panel may render a decision without
proceeding with the hearing if the
hearing officer or hearing panel deter-
mines that the issue has been pre-
viously decided in another proceeding.

(d) If the complainant or the PHA
fails to appear at a scheduled hearing,
the hearing officer or hearing panel
may make a determination to postpone

governing the
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the hearing for not to exceed five busi-
ness days or may make a determina-
tion that the party has waived his
right to a hearing. Both the complain-
ant and the PHA shall be notified of
the determination by the hearing offi-
cer or hearing panel: Provided, That a
determination that the complainant
has waived his right to a hearing shall
not constitute a waiver of any right
the complainant may have to contest
the PHA’s disposition of the grievance
in an appropriate judicial proceeding.

(e) At the hearing, the complainant
must first make a showing of an enti-
tlement to the relief sought and there-
after the PHA must sustain the burden
of justifying the PHA action or failure
to act against which the complaint is
directed.

(f) The hearing shall be conducted in-
formally by the hearing officer or hear-
ing panel and oral or documentary evi-
dence pertinent to the facts and issues
raised by the complaint may be re-
ceived without regard to admissibility
under the rules of evidence applicable
to judicial proceedings. The hearing of-
ficer or hearing panel shall require the
PHA, the complainant, counsel and
other participants or spectators to con-
duct themselves in an orderly fashion.
Failure to comply with the directions
of the hearing officer or hearing panel
to obtain order may result in exclusion
from the proceedings or in a decision
adverse to the interests of the dis-
orderly party and granting or denial of
the relief sought, as appropriate.

(g) The complainant or the PHA may
arrange, in advance and at the expense
of the party making the arrangement,
for a transcript of the hearing. Any in-
terested party may purchase a copy of
such transcript.

(h) Accommodation of persons with dis-
abilities. (1) The PHA must provide rea-
sonable accommodation for persons
with disabilities to participate in the
hearing. Reasonable accommodation
may include qualified sign language in-
terpreters, readers, accessible loca-
tions, or attendants.

(2) If the tenant is visually impaired,
any notice to the tenant which is re-

24 CFR Ch. IX (4-1-12 Edition)

quired under this subpart must be in an
accessible format.

[40 FR 33406, Aug. 7, 1975. Redesignated at 49
FR 6714, Feb. 23, 1984, and amended at 56 FR
51580, Oct. 11, 1991]

§966.57 Decision of the hearing officer
or hearing panel.

(a) The hearing officer or hearing
panel shall prepare a written decision,
together with the reasons therefor,
within a reasonable time after the
hearing. A copy of the decision shall be
sent to the complainant and the PHA,
The PHA shall retain a copy of the de-
cision in the tenant’s folder. A copy of
such decision, with all names and iden-
tifying references deleted, shall also be
maintained on file by the PHA and
made available for inspection by a pro-
spective complainant, his representa-
tive, or the hearing panel or hearing of-
ficer.

(b) The decision of the hearing officer
or hearing panel shall be binding on
the PHA which shall take all actions,
or refrain from any actions, necessary
to carry out the decision unless the
PHA Board of Commissioners deter-
mines within a reasonable time, and
promptly notifies the complainant of
its determination, that

(1) The grievance does not concern
PHA action or failure to act in accord-
ance with or involving the complain-
ant’s lease on PHA regulations, which
adversely affect the complainant’s
rights, duties, welfare or status;

(2) The decision of the hearing officer
or hearing panel is contrary to applica-
ble Federal, State or local law, HUD
regulations or requirements of the an-
nual contributions contract between
HUD and the PHA.

(c) A decision by the hearing officer,
hearing panel, or Board of Commis-
sioners in favor of the PHA or which
denies the relief requested by the com-
plainant in whole or in part shall not
constitute a waiver of, nor affect in
any manner whatever, any rights the
complainant may have to a trial de
novo or judicial review in any judicial
proceedings, which may thereafter be
brought in the matter.
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