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A. ASSIGNMENT OF ERROR

The trial court exceeded its statutory authority when it sia sponte
ordered Mr. Simmons to pay $9.067.08 in restitution—double the amount
requested by the state.
B. ISSUE PERTAINING TO ASSIGNMENT OF ERROR

Did the trial court exceed its statutory authority by ordering Mr.
Simmons to pay double restitution in the amount of $9,067.08, when the
applicable restitution statute for animal cruelty offenses does not authorize
doubling restitution awards?
C. STATEMENT OF THE CASE

Mr. Simmons and his wife, Joanne Simmons, were charged with
six counts of first-degree animal cruelty under RCW 16.52.205(2) and two
counts of second-degree animal cruelty under RCW 16.52.207 for their
alleged mistreatment of several horses. Supplemental Designation of
Clerk’s Papers, Information, (sub. nom. 1). Later, the state amended the
information to include only two counts of misdemeanor second-degree
animal cruelty. CP 10-11.

The Simmonses pled guilty to the two counts in the amended
information involving horse 704 and horse 706." Supp. DCP, Statement of

Defendant on Plea of Guilty (sub. nom. 22). Mr. Simmons was sentenced

! At the trial court, the Simmonscs were always jointly represented by attorney Donald
Blair.



to 364 days in jail, suspended. Supp. DCP, Judgment and Sentence (sub.
nom. 23).

The trial court held a restitution hearing and ordered Mr. Simmons
to pay $20.589.42 joint and several with Mrs. Simmons to compensate
organizations and people who cared for all the horses taken from the
Simmonses” home. CP 4-6. Both Mr. and Mrs. Simmons appealed on the
ground that restitution was not authorized for horses other than those
included in the plea agreement, absent a specific agreement otherwise.
Supp. DCP, Mandate (sub. nom. 43); State v. Simmons, 186 Wn. App.
1035 (2015), at *2 (unpublished). The Court of Appeals agreed and
reversed the restitution orders. /d.

In its unpublished opinion, this Court first noted that the parties
had cited to the incorrect statutory authority for restitution in the animal
cruelty context:

As a preliminary matter, the parties here cite to RCW

9.94A.753(5) as the statute under which the trial court

exercised its authority to impose restitution in this case.

This restitution statute of the Sentencing Reform Act

(SRA) applies only to felonies. [State v. Deskins, 180

Wn.2d 68, 78, 322 P.3d 780 (2014)]. State v. Marks, 95

Wn. App. 537,539,977 P.2d 606 (1999). The Simmonses

were convicted of misdemeanor animal cruelty[;] therefore,

the felony restitution statute does not apply.

Restitution in animal cruelty cases is governed by a specific
statute[:] ... RCW 16.52.200(6).



Id.

This Court concluded there was insufficient evidence that the
Simmonses agreed to pay restitution for all the horses, so the Court limited
restitution to the two horses identified in the amended information to
which they pled guilty. /d. at *3-4. On remand, the state moved to
conform restitution to this Court’s mandate. CP 1-3. It proposed $4,533.54
restitution based on itemized invoices. RP- 3: CP 2-3, 16-18. At the
restitution hearing, Mr. Simmons argued he was not responsible for any
restitution because of how the County seized the horses; in the alternative,
he argued the amount he owed for the care of horse 706 should be
lowered. RP 5-6.

The trial court rejected those arguments and ordered the state’s
proposed restitution amount of $4,533.54. Then, acting sua sponte and
without identifying any statutory authority, it doubled that amount:

All right. Mr. Eisenberg, I don't need to hear argument.

It's going to be as the state requested, and pursuant to

statute, I'm doubling it. This is exactly the kind of case

where double restitution is appropriate. These people put

out their money, they volunteered to do it to take care of

these horses, and they haven't received a penny yet. So

whatever the $4500 figure is is doubled, which comes up to
about $9.000. That's what it is.

* There is a single volume of verbatim report of proceeding for this appeal.



If you need to change the order, you can do that. We're
adjourned.

RP 6. The trial court’s order imposes $9.067.08, noting the state’s
proposed amounts had been “doubled according to law.” CP 22. Mr.
Simmons timely appealed. CP 24.
D. ARGUMENT

The trial court exceeded its authority when it doubled M.
Simmons’s restitution. As this Court pointed out in the Simmonses’ first
appeal, the applicable restitution statute in this animal cruelty
misdemeanor case is RCW 16.52.200(6). Simmons, 186 Wn. App. 1035
(2015) (unpublished), *2. See unpublished attached to Mandate as
Appendix. That statute does not give trial courts authority to double
restitution. Remand is therefore necessary to allow the trial court to correct
its mistaken order.

1. Standard of Review

A trial court’s authority to order restitution is purely statutory.
State v. Davison, 116 Wn.2d 917, 919, 809 P.2d 1374 (1991). Whether a
trial court exceeded its statutory authority is an issue of law reviewed de
novo. State v. Burns, 159 Wn. App. 74, 78, 244 P.3d 988 (2010), as
corrected (Jan. 11, 2011); State v. Peterson, 174 Wn. App. 828, 856, 301

P.3d 1060, review denied, 178 Wn.2d 1021 (2013). If a restitution amount



is issued outside the trial court's statutory authority, it can be challenged
for the first time on appeal. State v. Moen, 129 Wn.2d 535, 545-46, 919

P.2d 69 (1996).

2. The trial court exceeded its statutory authority when it
doubled Mr. Simmons’s restitution.

The trial court accepted the state’s recommendation that Mr.
Simmons pay $4,533.54 in restitution. Then, acting sua sponte, it doubled
that amount “pursuant to statute.” RP 6.

Although the trial court did not specify its statutory basis for doing
so, it appears the court acted under RCW 9.94A.753(3), a statute that
permits judges to double restitution amounts.’ But, as this Court noted in
the Simmonses’ first appeal, RCW 9.94A.753(3) does not apply here. See
State v. Simmons, 186 Wn. App. 1035 (2015), at *2 (unpublished). That is
so because the SRA restitution statute applies only to felonies. See RCW

9.94A.010 (“The purpose of this chapter is to make the criminal justice

* RCW 9.94A.753(3) provides:

Except as provided in subscction (6) of this scction. restitution orderced
by a court pursuant to a criminal conviction shall be based on casily
ascertainable damages for injury to or loss of property. actual expenscs
incurred for treatment for injury to persons, and lost wages resulting
from injury. Restitution shall not include reimbursement for damages
for mental anguish. pain and suffering. or other intangible losses. but
may include the costs of counseling reasonably related to the offense.
The amount of restitution shall not exceed double the amount of the
offender’s gain or the victim's loss from the commission of the crime.

(emphasis added).



system accountable to the public by developing a system for the
sentencing of felony offenders....” (emphasis added); State v. Marks, 95
Wn. App. 537, 539,977 P.2d 606 (1999) (holding SRA restitution statute
applies only to felonies).

As this Court also noted in the Simmonses’ first appeal, restitution
in animal cruelty cases is governed by RCW 16.52.200(6). State v.
Simmons, 186 Wn. App. 1035 (2015), at *2 (unpublished). That statute
provides:

In addition to fines and court costs, the defendant, only if

convicted or in agreement, shall be liable for reasonable

costs incurred pursuant to this chapter by law enforcement

agencies, animal care and control agencies, or authorized

private or public entities involved with the care of the

animals. Reasonable costs include expenses of the

investigation, and the animal's care, euthanization, or

adoption.
RCW 16.52.200(6). Unlike the SRA, the animal cruelty restitution statute
nowhere permits trial courts to double restitution. Neither do the other
restitution statutes that apply to misdemeanors. See RCW 9.92.060(2);
RCW 9.95.210(2). For these reasons, the trial court exceeded its statutory
authority by relying on the SRA despite this Court’s admonition to the

contrary in the Simmonses’ first appeal, and by doubling restitution in this

casc.



E. CONCLUSION

In sum, the trial court exceeded its authority by relying on the
wrong statute to double restitution in this misdemeanor animal cruelty
case. Remand is necessary once again so that the trial court can order
restitution consistent with RCW 16.52.200(6).

Respectfully submitted November 30, 2015.

o

LISA E. TABBUT
WSBA No. 21344
Attorney for Terry Simmons

Wron. Patt-

Thomas D. Cobb, WSBA No. 38639
Attorney for Terry Simmons
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DIVISION II
STATE OF WASHINGTON, No. 45257-5-11
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consolidated with

Respondent, & ;
TERRY L. SIMMONS, !

Appeltant,
No. 45267-7-11

STATE OF WASHINGTON,

Respondent.
V.

JOANNE M. SIMMONS, 1 UNPUBLISHED OPINION

Appellant,
Melnick, J. — Terry and Joanne Simmons {Simmonses) appeal the restitution amount the

wrial court imposed following their guilty pleas for two counts of animal cruclty in the second
degree! 10 horses. The State originally charged the Simmonses with six counts of animal cruelty
in the first degree® and two counts of animal cruelty in the second degree. After accepting the
State’s amended plea offer, the Simmonses pleaded guilty to the two second degree counts. The
Simmonses argue that the trial court abused its discretion when it imposed restitution for costs
connected to uncharped or dismissed crimes. The Simmonses contend that a trial court may not
order such restitution absent their agreement. Because the Simmonscs did not agree to pay
restitution for the cost of care for all the horses associated with the original anunal cruelty charges,

TROW 16.82.207

LRCW 16.52.205



45237-5-11/45267-7-11

the trial court erred by ordering them to pay restitution for the cost of caring for all the horses. We

reverse the portion of the trial court’s restitution orders that awards restitution for the horses not

subject of the pleas, and we remand for modification of the restitution order to provide for an award

of restitution against the Simmonses for the costs associated with the horses subject to the pleas.
FACTS

The State charged the Simmonses with six counts of animal cruclty in the first degree and
two counts of animal cruelty in the second degree for failure to properly care for cight horses.
During plea negotiations, the State offered to drop some of the charges if the Simmonses agreed
to “pay all costs by private or other public entities associated with {the] investigation of all the
animals in this case, counts bhargcd or uncharged, including but not limited to the animals’ care,
cuthanization, boarding or adoption and all veterinary costs.” Report of Proceedings (RP) at 20.
The Simmonses rejected this offer.  Shortly before trial began, the State filed amended
informations charging both Simmonses with two counts of animal cruelty in the second degree.
one for “horse 704.” and one for “horse 706.” Clerk’s Papers (CPjat 19, 20, 42, 43.

On February 1, 2013, the Simmonses appeared and each entered guilty pleas 1o two counts
of animal cruelty in the seccond degree. The “Statement|s] of Defendant on Plea of Guilty”
included the following statement made by each defendant: “On 9-24-12 in Lewis County I
neglected some of my hurses which caused unnecessary physical pain.” CP at 24,47, Each guilty
plea statement afso included a sentencing recormmendation, writien by the prosecutor, which
included “cost of care/bourding of amimals [and] vet expenses TBD.” CP at 22, 45. The
Simmonses cach acknowledged awareness ot the prosecutor’s sentencing recommendation at the

hearing,.
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On July 26, 2013, the Simmaonses appeared for a restitution hearing. At this hearing, the
trial court inquired whether the parties reached an agreement as to restituwtion. The Simmonses
argued they did not agree to pay restitution for all eight horses. They argued that they rejected the
State’s original offer, which included restitution {or all the horses, and accepted the State’s “new
offer.” which did not mention restitution, to plead guilty to the two misdemeanor counts. RP at
21. The State argued that it did not provide a new offer, but instead amended the previous offer
only as to the charges to which the Simmonses would plead guilty.

The trial court then imposed restitution in the amount of $20,389.42 for the care of all eight
horses. as the State requested. [ ruled:

THE COURT: All right. 'm going to order the whole amount. . . .

These individuals, 1 don't know them, 1 don't know what happened here, they
caused the damage. Somebody is paying for it, and it won't be the peoplc that take
these damaged animals in.

And1 get there from saying, look, this may be ambiguous. but there ts litle quesuon
in my mmd that what was meant was restitution for all of them. and I just can’t get
by that. And also the overlay of reading restitution statutes liberally in favor of the
victims—-that' s an unfortunate term here—is what I'm supposed to do, and that’ s
what I' m going to do.

RP at 28-29. The Simmonses both appealed, and we consolidated their appeals.
ANALYSIS
[ STANDARD OF RIVIEW
A trial court’s authority to impose restitution is statutory. Stare v. Deskins, 180 Wn.2d 68,
81,322 P.3d 780 (2014); RCW 16.52.200¢6}. When restitution is authorized by statute, we review
the impaosition and amount of restitution for an abuse of diseretion. State v. Davison, 116 Wn.2d
917, 910, 809 P.2d 1374 (1991), We must determine whether substantial evidence supports the

trial court’s findings that the Simmonses agreed to pay restitution for uncharged and dismissed.

L2
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counts. We hold that insufficient evidence exists to support a finding that the Simmonses so
agreed.
1L ﬁf_-'s PITUTION PRINCIPLES

A. Statutory Authority

As a preliminary malter, the parties here cite 1o RCW 9.94A.753(5) as the statute under
which the trial court exercised its authority to impose restitution in this case. This restitution
statute of the Sentencing Retorm Act (SRA) applies only to felonies. Deskins. 180 Wn.2d at 78:
State v. Marks, 95 Wn. App. 537. 539, 977 P.2d 606 (1999). The Simmonses were convicted of
misdemeanor animal cruelty. therefore. the felony restitution statute does not apply.

Restitution in animal cruelty cases is governed by a specific statute. It provides:

In addition to fines and court costs. the defendant, only if convicted or in agreement, shall

be liable for reasonable costs incurred pursuant to this chapter by law enforcement

agencies. animal care and control agencies, or authorized private or public entities involved

with the care of the animals. Reasonable costs include expenses of the investigation, and
the animal’s care. euthanization. or adoption.

ROW 16.52.20006).

B. Restitution for Other Uncharged Offenses by Agreement

As a general principle in criminal cuses, restitution must be based on a causal connection
between the crime and the damages. Siare v. Griffith, 164 Wn.2d 960, 965, 195 P.3d 506 (2008)
(construing RCW 9.94A.753, worded similarly to RCW 16.52.200(61). A causal connection exists
when, “but for” the offense committed, the loss or damages would not have oceurred.  Griffith,
164 Wn.2d at 966. “[Rlestitution cannot be imposed based on a defendant’s “general scheme” or
acts ‘connected with’ the crime charged, when those acts are not part of the charge.” Stare v.
Dunenhcuer. 103 W, App. 373, 378, 12 P.3d 661 (2000). A tnal court generally may order

restitution for only losses incurred as a result of the precise offense for which the defendant is
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convicted, State v. Miszak, 69 Wn. App. 426, 428, 848 P.2d 1329 (1993). However, RCW

for animal care costs.
I The Restitution Statute is Clear

RCW 16.32.200(6) provides that a defendant is hable for animal care costs outside of
conviction “only if . .. in apreement.” Statutes are interpreted to give cffect to all language in the
statute and to render no portion meaningless or superfluous. Srare v. /P 149 Wn.2d 444,450, 69
P.3d 318 (2003). We give effect to the statute’s plain language when it can be determined from
the text. Srare v. Evans. 177 Wn.2d 186, 192,298 P.3d 724 (2013). We give undefined terms thelr
plain and ordinary meaning unicss a contrary legislative intent is indicated. Siate v. Ervin, 169
Wn.2d 815, 820, 239 P.3d 354 (2010),

Here, the plain language of RCW 16.52.200(6) makes clear that an agreement between the
defendant and the state is required to allow the trial court the authority W impose restitution beyond
the convictions. The trial court had authority to impose restitution for the cost of care of all eight
horses only if the Simmonses had an agreement with the State 10 pay.

2 Analogy with Other Restitution Statutes
Similar language from the felony restitution statute is instructive heve. Interpreting the

agreement required by RCW 9 94A.753(3)," our courts have held that the trial court may not

3 “Restitution shall be ordered whenever the offender is convicted of an offense which results in
injury to any person or damage 1o or loss of property. . .. In addition, restitution shall be ordered
to pay for an injury, loss, or damage if the offender pleads guilty to a lesser offense or fewer
offenses and agrees with the prosecutor's rccommendation that the offender be required to pay
restitution 1o a victim of an offense or offenses which are not prosecuted pursuant to a plea
agreement.”
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impose restitution “beyond the crime charged or for other uncharged offenses absent a guilty plea
with an express agreement as part of that process to pay restitution for crimes for which the
defendant was not convicted.™ Daucrhauer. 103 Wno App. at 378 (construing RCW 9.94A.733(5))
(emphasis added). We “must vacate the restitution order if the defendant did not make a specific
agreement 10 pay when pleading guilty.” Srare v. Osborne. 140 Wn, App. 38,42, 163 P.3d 799
(2007) (construing RCW 9.94A 753(5)).

111 NO AGREEMENT

In this case, the Simmonses pleaded guilty to two counts of second degree animal cruclty
related to horses 704 and 706. These erimes are not attributable to the cost of care of the other six
horses. Therefore, restitution for the cmc‘of horses outside of those subject to the guilty pleas is
properly ordered only if the Simmonses entered into an agrecment to make such restitution as part
of the plea bargain process. RCW 16.52.200(6).

A the restitution hearing, the Simmuonses objected to the imposition of $20,589.42
restitution for care of all eight horses subject to the original charges because they did not agree to
restitution for other uncharged otfenses in exchange for guilty pleas. In the guilty plea statements
in this casc, the Simmonses each state they neglected “some” of their horses. CPat 24,47 Use
of the word “some” is ambiguous as to whether the Siamonses werc referring to all eight horses
or only horses 704 and 706 enumerated in the animal cruelty charges to which they pleaded guilty.
Also, each guilty plea statement includes a sentencing recommendation, written by the prosecutor,
which includes “cost of care hourding of animals {and] vet expenses 'BD.” CPar 22,45, The
trial court found that this language was ambiguous. See State v Hinds, 85 Wn. App. 474, 486,
936 P2d 1135 (1997) (appellate court may resort to the trial court’s orul decision to interpret

findings as long as no inconsistency with written findings.) Thus. substantial evidence does not

6
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exist to support the linding of fact that the Simmonses agreed to pay restitution for the cost of care
for all the horses.

Additionally, no written plea agreement exists in the record,  Absence of a formal plea
aprcement is relevant to determining whether the Simmonses agreed on restitution. See Miszak.
69 Wn. App. at 429. The State argues that the Simmonses agreed t pay for restitution for all
animals in exchange for pleading o misdemeanors rather than felonies. But the record does not
support this argument. The trial court relied on a colloquy with the prosecutor and defense attorney
in which cach informed the court of his contlicting understandings of the plea agreement. The
narties each referred to letters exchanged. but the wrial court did not review the letters and they are
not included in the record on appeal. Neither the State nor the Simmonses’ defense attorney
submitted atfidavits or declarations regarding negotiations.

In reaching its decision, the trial court relied only on the attorneys’ responses to mquiries
regarding their understanding of the negotiation process and agreement reached. The tnal court
could not find that the Simmonses agreed to restitution for all the horses because the parties did
not agree on the outcome of negetiations and the Simmonses objected to the restitution order at
the hearing. See State v Fleming. 75 Wi, App. 270, 277, 877 P.2d 243 (1994) (despite less than
clear language in guilty plea statement. defendant agreed to pay restitution for uncharged thert by
subsequently admitting to the uncharged loss at the restitution hearing, arguing to the tral court

that the only disputed issue was the value of other ttems, and fuiling to object to the prosccutor's

4 We note that the State said it made an amended offer 10 the Simmonses. “The general rule is that
an amended pleading supersedes the original” Stare v Oesireich, 83 Wn. App. 648,651,922 P.2d
1269 (1996).  And under contract law. an offer is terminated when the offerce rejects it
Minneapolis & St Lo Ry, Co v Columbuy Rolling-Mill Co 119 U.S 149151, 7 S, CLo 168,301,
Ed. 376 (1886). ‘
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request for the uncharged restitution until appeal). Based on these facts, the trial court could not .
bave found an agreement,

The trial court abused its discretion by ordering restitution for damages that were not
encompassed in the guilty pleas.  We reverse the portion of the trial court’s restitution orders that
awards restitution for the horses not subject of the pleas, and we remand for modification of the
restitution order to provide for an award of restitution against the Simmonses for the costs
associated with the horses subject to the pleas.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it 18 50 ordered.

Melnick, J. o

We concur;

Worswick. .

Ziorgen, AH.Cl
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