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Mec, Serf/o/i & W, ,4-3P 886, 833,812 Rad. 529 (1%@))

A cleaciv @(L,e&mve, sevFence is one thed is o\earlq uV\v‘eLMamcLb(e;

{
LE, exeru qect on u/}+«:’_n0\.b€. c\ Odﬂ(l" or%r U‘)'}’ﬁw&b e remﬁv\s (&) %e,
’{)msec,u”ra\. hos done. Stare v olesnike , He W, AD‘D‘ G@b 492, R3d. 937
(,Z‘%@) review J&me«l 163 W, 2, 10’5@ (2009)




The Coort of Appeals muost review Hhe De Abin. d““")&g) 154 Wn.

2d. &% 536,600,115 RAd. 281

(r/-) Did Phe Defondont here recieve Tneffeckive

7

Aasistonce. of Covngel v Pwis caxe?

\
e USLG “\4 seen -H\a;L on c&mrnew mewy m olde oo Ford misraXes

i%m‘- vmm oy &maunl’ Jra o Vme\mﬁ'&‘r ﬁ{‘mr bt *Hms o:Haf‘Hc_w oﬁ recorcl vvtacle,

ot le m%— 'hum—h, aac\n L (28) errors in -Hms cose, which ¢Lm6u1+5 o 6

momitest evrar cmci is not a harmless evvers whidh will be geen in this

7

C\T‘C,U me_m" ami ‘qu/ ‘P&ﬂﬂ&v’ler H*\&,A +o D\eu “\‘O *H/\(/ u:uH‘S Dﬁor‘ '\'o qomq

to Jmcx\\ 50 in_no wouy can s Covrt grate thad The,Pannoner is \u_d"

now co w:!a.mmq boeauie he dees not like Yhe outceme of Hae cose.

(qe_e_ E‘Aﬂ b:}' C)

th{v {‘—; GM 155U ammmo{ b{;“, rvus‘,z;\ o H/le,ﬂof\’*" hma o

appwj onbess Wis 6. manifest ervor [J.\—red-mg a conshitoHanal rm)fm

FLA.P. 2.5 ({3).

This Petitioaer will show CFUJTU@J ﬁf‘é,‘{udi'c{’,' To e esteblish that

Yhe Crret 18 {*u\\,, mmhft,g}‘ Mét_fﬁt 107 Wn /lcp o 52? E’_\HC) 26

D34 1017 (cifing M 127 Wn. 2. ot 322, B33 299 P2d.

12704, review Jam»cl 145 Wa, 2<J 1023) BH b e W&Shmaﬁm and U.S.

COYW\‘?’ﬂDﬁo{\Q c,lecm q‘ﬂe 'Hf)au 8 CY‘\W\\V\CBV C}» nclcu\’f’x '\‘\‘ﬁCl To

'Hr\»Q_ a;sas“mmce 016 wdm\e, | ad cm*r\u»l s’mmx Wl mVr H\ch'\a’l

Hediliick 1ol \in. 24, ot £98,903-10, 21 , PRd 201 Lzoo’%) Bxcerybacly

Salksabodt () Wn.24 702, 708,166 22, 635 (2007)

Ac\c:.m ‘Hw/ gem‘wcmq s+aae, was alge cribfeal and ‘Hf&O\\ON’léu

haek ’Ql%lﬁcl (x}"Hfus &g age a\go. (Se,e. 5@10)“}” ),-T)I; _/'_f)ﬁ_/:_'.f_*’f_?_’i‘ 153 wWn2d. (oBC?,'
(oCLf 167 R3d, 90 (23(;@)

“/\16 iSauL C&Mml ne ;(Jcen ;cm,k, cmo! Thcu’m whu PR %c’\w&‘}‘c




come badc to re- examine. this arguine ents

The Fedecod and Stade Co*ns¥\%+tost G\U&‘r‘cxw’\'*‘eé- & creiminald
defendant the riel W o efhcbive assishunce of coonsel. U.S. Const
Amend. VL, WA. Cons’ Art. }gg 22. |

\’ms Pohhenee is dmmmq imeffecrive cssistance of covnsel
6/ZL7L€ [Pl

“and will_ghow Ae, cient ')empm*magrcc and regolh ng oﬁa\ucl\ e .
Titter (49 Wash.2d. /7:> 763-84, 72 P.3d, 725 (2008) ; Sthicklard
A M‘bh"’q'@'z CHee U, S, 068 (L87 1o S GH Zb‘">4_. QO LEd.2d.
I~z (19924‘)

To prove deficient oe,rﬁorme.maa +hig Peditiover will é'\/\ow

Hhat couvnsels DL vlorwance ‘Pe,\ below an ob echive shandard of
re¢50rwcxb3¢m33" Titton M9 Wash. 24, od 78H. 72 P 3. 735 (ZLOv)
Hefarlend 127 Wasn, 24, 322,334 -35, 249 R2dl. 1254; M Yo
VS of Ca(bB o4 S.Ch ZC"DZ

H’\ﬁ PetHoner will ales JA\&W the Dm\ucl;cf, Drong bw

Showt ing Phed the ovteome of he s DrOC eac(mm wuu\d howve di f-‘ reci but
Lor counzel’s deficient wec@ﬁw’)amcc Sf'ﬁf—’/c”e" Wagh. 2el. 17, 3%, 246
P2d. 1260 (2011), 168 Wosh App. (:35, 278 R3d. 225 (2012), Seres
Henelrickssn 129 \dyzh. 2., 78,917 P2d. 5¢3 (199%)

7

T o recent decision b the U. 8, Suprewe Courk there

WaS on oraUmentt about Hhe muim s counsel of Yheicown choice

T -
foc people thatcou] i sFbsedd ¢ T C\/em -quuqh Hrat dees nm—acs y, “Hfte

-’Pcn_h‘r Hhat dees s When Hhe (,uur»%- el ulC—TPA 1 D(M‘“}'

" SO C\\SO ‘qu'h ‘H"f’r %%ﬁ‘”’\ AM@Y]AV‘{[EV#— ‘P{cl\q"r +o

COUYISL/\ a{: c, il ; i\” (o"wmomclg V)(y‘ L!qm" &.chd he

foir bout+that & DM“}‘\C,L)M? C«Ucmcm%:ee ofLioness be

omvmiui T u_ac’f‘ Fhod “H/we, accosed e defended bw

’HM’ counsel “he be,\:ave,s 10 e ek The Coms#n%jrm;’\

aver CONTERS AL mm%ﬂ&\ “Hnroual’i Hae Due Roces<

C\c\u”a&f: b JT dofy ines The lf)a,xSv; de/me;n“"% ofF o 10&{

A0



\Fm) \(u‘qe,]w ﬂfw‘owh Tln»e, %avg,r‘cd w‘odxs\ov\s Gc-me/

Qischh Amem\ wxem‘l* in dud\mc\ Hie Counsel avse.

56’"“‘/22’1”?31 126 N, C+ cc',“ Z‘am 165 L.Ed.2d.

Y404

(A\ Jury Insteuch on E:‘.rm\-\
{

“The a}\\Tm‘ne\{ of record had mu\%—\'?\a chances o submit and/o—

Oki@d— 4o The Ju-rw‘ instruchions Hhed wece {su’bm(%-’recl byt }nsﬁ&d even

oftec Hhis coorts T‘ﬁaw.s-r For him to solomd- ms}‘(‘uchd/l this altorney
Friled +o do ge. (See Exhibits D and L) '

4 defendant iz ewbted to & lessec ]V\C udej offense instruckion

if (1) eachr of dhe elementds oF Fhe lessec oflense is o viecessary

element of Hhe oFhnce L,hameci ( asa\ r‘oﬂq) and (2) the e,u/\demce_

suapa"s ot idecense %n&%& ie_ sl rmmd was commited (focrual

"m.aq) ‘57%’3%’//7}‘%” 174 Waosh. 2d. 126,129, 271. P34, 892 (zoiz)

St v Workman qo Vipgh.2d. Q3 447-Ug, 584 P2d. 382 (1979),

’JJ,FL‘S’.ngea{ Joq shdvte on C’ILY‘PGFOUAU(‘S )LJ Stute v ’46//;/’4721?2 /(J//t,,

QS Wash. 24. 11/ 431 P 2d. asi (198)

The eo.c}uz,d DYoha of "Wotkman™ i gc}r;gﬁ;g@l since Subgﬁwq,d

eviclence g supperts w_%on(x\ infecence Hhed Phe Bdifones commited

\ 4%@ Lasser mflu/lecl o mQ;mor cleqﬁe,e ~r@2,v1& +o -H/\e, gxc,\u>m;q

UCMQ& areatec onz. Sfate v ”E"Mc%fézﬂﬁ%/ﬁa 141 Weah.2d. 448, 4o,

G P3d 1150 (2060)

This Debiltaner can and has shown et this attornes waos
f

ineflechive. since. Phece is no conceivolle way Hhed this was. some

\uq +imeacte, SJ‘(‘o_lﬁaw when the Pelibonens v\omcj 1o prisan Loe it

COMDofLCJ + o Wico(mnc)m oF 66 menths s 'Hme_ as\ernadhive. Shak v

Lrier 71 Wash. 24 42,246 P3d. 1260 (201)

The. Poihaner L\cw\ lost his V‘IC«M' To Drﬁsehr a \esser mdw, led
Fevse. ingheuciion do J’ha dum dve ‘}a The (/cmj‘f NS o@ wike rest with

11



his c,\%ow\w and Hhis right s shndutery. RCW. 10:61.006,.019;

Stte v, Zﬁ'auern/ﬂw 15 \L%p,, 2, 7@'] 805 go2. P 2d. 116 (10(40)
Twe 65,-6}6 ahou ld now fem,edé. H'wd' in this cose the \&i&

Srate v S/e.yam 1958 Wash.2d., 801-} 310, MS

Drong 18 et here.
P.3d. 817 (2eoe)

(B) Fuiled +o Obu\ ek

The c«b@r\ne\; of recore had Oy’\l\-f ob ected in Phig case one
Hme andd ¥ ons ove -ru\f:d whieh Hhae Coor’i' Wes corvect in its roling,
~J

"\owe\/e,(* here oere. numecous Himes Fhat Hhe Court wisuld have.

0@%’”‘"&!1’11\4 susthined an (Db\&Cﬁov’) had Hee a:P’omeu ever caised hem.
To estedblish *L\qa:r counsel's failure Fo cbiect 4o evidence

constituled tnefRehive assistance, the Pietitonec will show Hhad @)
C,ubmuds +ailure ‘}’D 00 eur 'Q’/ \ou low ')fu’mlmc\ DmpﬁSS\owcx\ Y\om't/la
@) the Trial Covck would have go;m.«c_c/\ Hhre obJu;hcm L covnsel hed
@u‘(va,\\w wacle ﬁ’ and @) the result of Fhetriad wovld have diffeced .
£ the Tris Coprt excluded Pe evidence . State vi Sexsmir, ’é 138
Wash. Asp, 47,509,157 R3d. 401 (2007)

The feﬁ\ew NG GOL dimes when on ob\«vc;h\om ahouid lhave bacen

' Wu&w\ and was note

~.

() \/J hen the Coury vislated the <3tﬂ>e
arrmanmavﬁf ial fﬁi £ Hie Deritionec

(Bt AY:

) The v*o»aﬂ‘ors ackions of Bl ing_an amendied
(,omplqm# Hhat weos uwhvndw ~Hn~a (louu helore

Tlfl& ‘f‘r\a. (EX\fnL)i:S ED G Lﬂ

7

(E)Whe,vx *‘L‘vw/ ?rosau%‘r f»\aa{ ,ﬂo.{\ O N0 sg\:eak’mq

12



okjuﬂms ) G COMP\%{. case e thig (Exhibit \:>j

() th )rc-s{-\manu come. oot thak the Pebhioner had

cocked the D)y}‘oi when Hhad was ﬁpm(on—bcued

Jr&‘s’r\mom; (Exlmlor“ O)).

(5)\/\}1@\ Hhe Prosecutsr made an ill- i/zfa\\Jrié ned

shedement of | L he offcer naci The chance

o deoig Fhe rewiver when (miBel contact

pccured +o show infent and Hne L WBGS NO

gmumls to adwmit o?\mo‘n bcxb@i 'ﬂgﬁmomy
(Bxhibit R) s

(@) When the Presecutor osled the FRcer to

relake o evidence of p\mer prints on the

Weopon, which the oﬁ—/%uf s nNotF an e,xPe,m on

‘A'nlc};zr?r}mj‘ﬁ (_Exhib%"‘r& T) U)j

() The. Brosecustor made o comment of thed the

AHhicoc wodld havebeen less surpvich) £ ohe

didnt have cﬁove, an Mot There would howve

loeém Dv‘wﬁ‘a o 'hp c\un <E7<Lnb~\* U3

() the Fosewtar enteced the BB, quy e had

e ')ro"x(d—m, valve and only m«qudxcm oLhert

‘h}wofa\s T%e, ?&\\T&OV)?_F (i:x‘mbrr \/\D

() The flicer sf&\ea Hhed Hhe holster e Hae

wa&oon o the Peitioner | bub mmor 1o thig

v

Hre c@r e %’mx&d ot uf;r\‘aer %d/\cmd@ (% m)‘
e holgrer 15 foet from inihial covtact own Hhe

13



%muncf ond neither ofbcer had seen Hre

ReriHoner discord i+ (Bt /4-«43;

(16) Officec Schandel shodes that the holster was

Phe Pehtionecs omA c\qam Hhee L6 ho Dmeﬁ

(Bxhibit . B

("M'\)'T\’l& PT‘&’ ’C_U ‘/\CLG\ CdL,QL\O ned ‘L‘ne withess bu

le&ci{'mcz “nr, witness ‘V\TCS cscénm oun answed

O\C (,&v’lc‘d" 0D re,w\/emci &8s H’ L)ne, o'ﬂv Jr\qma

Hrrown was dhe holskr, g o avaid e l/m stec
7 1 ot

issue wivth e other fwo male QUSDTP_LT% (O@ﬁb:r

G.G);

(2) hé’, f Sa_i.udf i C GQYY)Q C\VI'}UYVWW’LS L’IC\G\ &QLUY\

Mg - Qﬁd"u:] the element of  “invtent lcw sﬁ‘a ng

&\\ vob mwa {0 ch, 1§ Scafy ”‘Me.m (l‘?dru\m

./V\.M)\_

("13) Ve Bosecutor wlea te %T\NMQ on emduc&

e Fhe perﬁ’\mﬂei‘é ivtenwt LL)RS o inflick

am:c:r bad; i»; arm on both op@;caro when ne

bUldl@Vl(@ eer d/wwwi g (u(‘m bt N.M)

(1) Twe, Prosecuror wos teshhy; ag that the.

Pedhener had the holerer and Harews 14 when

oFfcers Lere 9»/*&&@,»'\4— but this wos nat

witnessed (Ex’n it N, i\r) {

15) The i/mxsewror* made o atokement oot the

..vﬁa-neré intent wWas o kol ( Exhiloit O. ﬂ).’.’

14



(16} The Prosecutor Teshified thodthe evidence

pm'v’es 0&;{-3&0\‘{“ oNe a.ammSJr om\/w D—Q‘C(uim
(Exthibit B.D);

' {47} T)ne/ Brosecutor conbinved +o atate “‘s‘hc‘ﬁ’ &

Derson oml\f needs o be oforicd o prove

inkent of acsool one. (Bxhibit Q. &\

U‘B Twe. Prosecuror made o‘)&u,icv ive. shedements

the the Peditioner mhmdu—) to shoet

officer Sthandel (Bribit B.R):

(14) e Fosecuter hﬁv dummq sentenct ng x\r)od'

s Assaui: One dqcumé’é mum— run

consecutivel Y to each c)Ho&r (Fxlmloﬁ'g %

Thie i more then 2noudh 4o show HPhat the GJPTG‘PY\EW of

fecord failed +o O‘D&rjr and for ‘mwa 4o net clo.e o the Pmbaf,u*'org

remarks on test ey contred tothe Sede’s cose shows Hhed Hie

Foilure. conshhisres mcama&amae of coungel ‘r\m&f wshifies reversal. .

Stade. vi_Jobustsy 143 Weash, 499 14,177 P d 27 (2_007) (aumnq State v

Macisen 53 ashy, hop. 754, 7653, 770 R2d, G2 (1969))

Q) Conflich of Tuterest

T’f\eﬁ& (34*;\1‘0?/13 ‘Hqcér \rwwz/ oL rved C,\ eﬂ\r*\‘v} s%ou.} Hqc.:\— 'Hf\é«

Pritioner and counsel hied o conflich Hrok could not be aveided and

e Court wias wc:mr\e_&i prier o il bw the @e%i'-?—(o:qer anch H’ now

shews by counsals conduet oF \031* &mm o el as 1£ he was o

Jf)m )t‘C\H({&lr‘ CAV\(')» ’/IO“}’ &umg H‘) <mu CLC/J‘M/’\ CJMMM\’H‘ﬁCt L’) ‘T‘l/)e ?\"Gﬁiuf’o:,

(5@& Exhibit €)

15



TF o triod court Wnows, or Y‘moncx\o\u should kvew, of o
defense C'\H’U(“Wé\,{s Do%avvhai conflict of interest H\a Couth must
conduct an H’\Qun‘u 4 cedermine Yhe nadure of %}a conblich Sfede vi__
D’M"w&/ 150 Wash. 241, §59, 576,74 R3d. 432 (2008)

The Bhihoner hm 10w shown thak these conflicks had
. D\J\/U‘éﬁ—\\w Mdul’eo‘ —H,)e, cod/!\seis De:f-%r\vmmcﬁ in J—]m& CASe olm&ﬁc,cx
Dhalicial 50 Wash. 24, o571,74 D 2. 432 (260%) |
| e Court here must mole a \wst Hiable defecmination
or Yhe Court of Amau will ceview the issve of Hie Tral Coorts

l”e?«”!'USCL\ ’h‘) (\DDOM'\’ news Coumd [ al ‘x‘)’\v‘a C&\L’!/':JFM (}\,\003\, o‘c Ci\o(‘)\"%“‘\d“)
ete V. C’*ﬂ: 156 Wash.24. $80, 667, 132 R 2. 80, cert: denied, SHY
U.s. 102z, \27 S.Ck 554, ’\(oca L, c;J 2d. 415 (zo &)

Al re\/»ewmgj "Hae Locks Mok have been includend in this
mo‘nm 1+ s clear Hhod Hhe Court g\naucﬁ now tuke action again <t

Hhig (xH‘ON’l:’\A of record.

CDUF!S i’\m/&‘omc\ '*&wqmzﬂj 'rl/)e,\‘r &UH’M Nm +o Qd¢‘>{y\c;(

ar dishar u:r%me_ws 48 G mhwm% Power olerw/ac,i T Jr\/u,

QH'OY‘V\*.’,\AS r‘o\e, &8 an nglu_r‘ U{'\ ’iﬂc? COLH“!F 'Ll/\cu (‘f‘c\lf"'{"&j (kcii’v-iSSK_,l £ ‘

'-”é—ﬁ/éﬂ’é 155 F3d. 437 940 (e™Cin143g) -

As soch, a coucts nowec”i*o CliSL\')HY)h— menbers of s bac
% avtenomens, Lore Atorney Discipline /%‘;’L’U ‘f% . 3d. 1082 1087 (6™
(,n" C(CY(,;B (C,mn@ Theard V. Unifed CS/_‘J%S 554 U»D L78 281 (M‘D?’))

The exercise of this auﬁ"onomcos avt hc:mu,, i, however

limited bu +the. conghhhonal requirements of Due/ft)rcbesg Schuweare, V.
Boared cr‘()ar Fcouni af S?‘Ld_?Lc’, 0'/‘/1//"7 —5—3 U, s, 4_34 238 (/\CT‘57>

Ina proge,ec\mcj du& Drocess tequires, m\-a minimum,
nohice anel an owoor\’unéru Yo be nmrc{ c\qam es of uwaropessmmol conduck
agdinsh 79:27 1. SM'“% zqq F3d. 929, 825 (Ww 200’1; and Haad the
u{\:\‘}"f‘\«:}' COUH" Po lmd \“’ *W‘a‘.aclu.ux mlu au\/e(‘mnq ‘_\._HCJT‘Y)Q.W c[t:;cm\me
M 253 .34, &)359 (38 (61 Cre 26,03) -
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AfYer Yoo review of more Yhan 25 midrekes in one Teial

thed axe elearly rotharmless anel absolutely manifest ecrer; ik is

'Fa{uiﬁz_c‘ Pret o vevecsal of Aol be made in T cose od@nel, and

his covet shovld also now rule Haat Hais c&(»om&# macle many

V’Afsreomém-h&fems 4o the Pehitoner and +» thiz Trial Caurﬁ -

Vielahon o RPC. L! 3 () (N\Ld\mq o fal Ise stedement of fock Yo the

Fribunal) and Y-8, 3 (6,3 (Clﬂqc\umf-{ in Cun(‘ldu m\,’albmq disha nesn, Lransd,

deceﬁ", o1 Mis 31?'>resev#¢&/cn3

\h»a, aP‘orﬂeu o vecond e09aq e in condoct D'l“&\\)i‘ilcuk +e

‘—r%é, o\dmmrg)mﬁm o‘p \ushui it \nc,lavirm,q ot R.2C. - 9 “}(c) In =7 re.

Dy pphinasy Maer of Mizhae! Robers Fleteher No. 03-272. SVip op
; « 1o 7 [ '
5S-G (W.D. Mo. May 18™, 2004) |
A\ the av«c@cmae (UACJ issyes D\r‘ase‘f‘tw,o( are cirercor a.o()(cf

hove been discoveced and been resolved before e had the
State v

Pohitoners abe ™Mey exercised o resscnable due di i:qewce
Hacon 129 Wn. 24, 7@& 799-800, 911 R2d. 1004 mqq@

: \V\u COUP*r’ V"iUS‘T eViewd ”‘%é.&:b 155008 De A/g@
100 Wn. App. 404, Hod, 946, B 2. 111 (2000)(citing Sate v L4k 8o’

W, /er %é 416, 407 P.2d. B0 (1985)

Stafe v, 5.4 '7

7) Did Fre Prosecutor commit MiSC onduoh

"\/\c,u news P&L\L\M m\zamm\ [R4] l}hﬁ mcd‘raQ

The RXiHoner Dowﬁxc,[ cut &\\ of Fre erro s oF how the
. I{'omeu of reeord never oh\e_u 2d to Hna Prosecutor's concluuf‘ so
Hhere 8 ne sense in DUWVWY)CI oot Hhe puc“LS bt om{w o atede haw
Hre. \auu C»»mhu% +o aud/] w\;dcomdu(/x

prouecu)‘cm o) W\xgc,onduoi mcwmes 6N @\/\owma 'H/)cd* J’%a

p\"OSﬁ[J"Of‘J (/OY)dU ot (3OS 350’1" lWle')ﬁf‘ &YIO‘. ’J‘ﬁi\Uu‘i(‘J@L T4 !hﬂ
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contest of He entire record and ciccomstances aF teiol. Safe v

HU%"—S 118 Wn. Ar\:'o /3,727 77 P3d. 681 (z0037) Q,H*mc\ ‘572“5‘3'7

122 \n 2d, o m coviens c[evnec 151 \dn.2d. 1039 (zaauf)) Stete

/ha"qmdﬂ 172 Wash.2d, 438, 4egz. 758 R 3d. 43 (201

Prosecutarial thécuhduu’ is arounds for reversal here

[
smw, Hoeve 15 substantial likelihood Hhat Fhis miscondock complained

C?"" ahc} (iﬁ%c}"H 18 U@(‘da Sf‘-’ﬁ v_b USSC// 125 \/\]/), 20! Z“l Qé 882 P2

747 (1994), ceck: d{eme,d 519 U.S. 1129 (?CQQ

Ewm +qamh Jr‘\ae W0 N ob\e,o\’\uh AS &‘\'*G\Ut’,c\ in this

metion in axc,ca“c'} TS Thu asq o'mem' +he, vmzsumdiud‘ wes s Plagrant
G o

A\ ~J
and ill~inyentioned” that no corative inshruction copld have prevented

Hais kind of msu“wnr Dre \U({su& Sede V. Zd’b/‘f”) T4 Wn. 24, 533’\ 5HO,

789 Pzd. 79 (1940)

1L Baig courr does not orapecly dectde Phere were

Crrocs tha were wmw}n%ed the, Coury c# A")D'&(\.\’ will veviawd any

Pl uaeu\ u |mpm"~¢r‘ 5%-(&ammr€ within the comi‘e,)\— of Yhe. Qrasécu)mfia

evﬁn re. a@auma:frr +the issues in the case Phe evidence Hhiad was

Czi"’\u) SLC \V'l !i"rG, (Lm()ﬂ’)ﬁl/‘{‘j‘g O\Vld T}/\L/ &)in N H“ua:‘ﬂon% O\V‘)C’J

wwnpe\(\emq sheio & D‘(‘()JC hmg been w‘&wf\%“aj here .. State v, DZ*/‘“’“/

50 Wa. Tel, 559, 577 7q P 3d, 432 (zo<,Q)

Tue u)UH’ o Wiis poind could now also ‘a\’,‘%‘ofi‘*’ Hred-the

muicm\n: error cl&:}”mmé_ oJ\;c &’DD{\Q bmcf, 'le/f“f, O SR o

driad ervors thad oc Cut‘(‘&!./\ wh; ch, evey i Hhe conrdaoded z%zmqu

L,\\one, mm V\o"r e su@rsuevﬁ* J‘O \Uogﬁw re.\/efon hot comios neol Cltol‘

dl.elnu *H/\t, pa*xh@ﬂer‘ o Fair *\’mcd " Sfede y GreitE 491 Wi, 24, %O 10

P&l 340 (zooa\

8 ) D‘f 03 mf)u oﬁ 'Jr\f)e, O‘Cp\'ce.rs‘ i “quzir +€S'Liﬂwm‘4.

commnrT mmc,oncluc oL ’)a\um Oli){‘mq

Hreir ‘}?Anmcm, on the d’amcl ?
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The officers in this case. hael made most of Pheir

Slarements s%mf within Hhe Sk excent Lor thre stadements Phat shoulel
Never been heacd:

(N When e officer shoted Yhat the

Phboner had wc.kaa\ Hhe SUN (5 hiloit

0);

(2) When the officer shoted Hhat the

RebHener had e Phe holstec

(Bxhilsit A.A): ond

) When Hie oFhcer hod shaded Lacks

adanot ‘HYV:{’,’(“- vivils on the WELDON O%

’D \ne, was an axpexﬂrm nha m\d

(Exhibits 8.8, 1: U)

\‘n e3¢, O’“‘Li(,t'(" Vnew when 4’14&{ made Phese arzdﬁmayﬁ's Haat

n u)zumi— ﬁrum ’{“\‘Q‘f"*—%ahd \/V‘!@w L-(').('(o bcﬁ' ;mm wfaam \‘64}@*4:[3 ~HMJ

[N)
- B3Hener Lor not | \L s mals ing 6. Simple curcesd F ke mostef Haeir

rlc?u u M‘\F&\Jﬁ i 'H')ezr‘ CoXeLs.

\JCJ.(H? Sdnumneo of e Couck of ﬂvaeov Dwmem"r

h&fncmm?aj SO(J/\ loe,hav;ow 8D UU%"‘(‘(,:.(.zt’Dd..\ ﬂoisac, Mirsw'qciuu\'\\ (}\_v)c?l

in possible vicladion of the Due Resese clause of Yhe Fourkeenth
Amendment s6 65 te shock the \UJ{JC\M Conscience, Stfey 1/,,,/,3,,,1,,,&‘

75 Wash. App. G611, (25, @74 P?o! 313 ﬁcma) review gruvted 128

Wagh. Zd. ’1001 407 P24, 298 (14 qD) \ch&, Shte . L)Ve/v 4RO

Wash.2.d. 1%21 P2d, 1035 1044- 44, 65 D.S.LW. 2980 (M%\

This c,ouH— mosk now o[encer 1o Hf)e_-ﬁad—“ﬂnder on Fhese

iesues thad Tnvalve g6 much wm.lmma +€S+\md.m\//\ Hheir c*r‘aclrb I h,,

and Hhe DBYSUC\SJ\/&V\QSS F e av;dcmce Stete v, 77“0"”"“5 150 \/‘Jm.?.d,
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321, 874-75. 9% B3d. 970 (2004) ; Lazarill 145 \ash.2d. at 74,
75{’-\ T 2d. aO

T\m& O\CQ\QQ(“; \mou.- ‘Hmd’ hax:l Hﬂw hf’ﬂ” h%’nc'm_d in Hhis
Kind of Mannar, Hoe Y Hener weuld never \nm/e. been convicked of
’H/w,se dqamm Slate v. ana,/ a9 wn, 2d. 2163 2_?_] LAl R2d. 628
(1980) qu@hm Jackson v /e s d43 U.S. ot 307, 5161 qaq s.Ck (_78;)

CD Do helesserincluded offenses Sl under

Hhe Defondants cona[i)(,: herein @

~Ax s YoU y leolkc a¥ the actions Yoken ciurmq Hhe contack
and arvest of -que, Petirionen whotoccurved beﬂween fhceSchandel
and the Peditioner never ameonted to Assauit One bt ackuelly,
oMu am00n+eJ o Assadt Theee and Rf,ar&‘hﬂq Arrest ( 5&& t)d'nb;';‘s
B X DD E.E,H.H)

A Desson 1S a"rh\; ot M1Q+n3 arcest i Yhey ave ivtentionall,

{
Dr\/\/«m»ma ¢ ot rawrrs 1 '\mve,vn oL DLt ALrcec From ’CU.UQJH
awm&ma :hew R.C. W GA. 7@0“10 ()

A PeCson acks with nmcx’ﬂ' G Ew'gl"m')’-‘cmc\_iha when he seks
with the oloy ective o pua nose To accomplish o vesutt wmoh conshitutes
& crime. RCW. G458, 040 (06

Agsaulr in the Thied Aa\ ree ogainst o police officer is
Ous ‘a(wl‘\' Gaainst an officec who was ’)c:(‘ro“Wnr)c% ‘Hrwc\w thesal ciam, ad-
"rjvae +)V/lt C%# 'H/lt_, G &So.&.!\‘;‘ RB.C. \N (‘SA 3)“ O34 m(o)

On& W Gogy resist arrest L‘Au \/fk‘\")OU(‘.) »uisc‘s 0‘0 u:svw{u ok _57_3&&
v Wihams, 24 Wagh, App 86,92, 627 R26, 5g1 (1a81)

Hd‘b ‘HM_ Rﬁ‘\ homr‘ rouwn au.)dw 'LY‘om 29 Dohr,é, r)‘,Cnc,tir wheo
wes attemphing to arrest him, Sade V M‘”{. 106 Wagm,APp, 792,800, 25
3d. 1052 (2001); RCW. 94.76.040
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Durne the ok of Y‘%x&%nq acrest Pherce waos a
confrontadion oium:;)c( apprehension “f?ma\’rls this offheer which a
Peson covt cowmm‘- on asmul o i otheer whe s Dﬁr%rmm_cj Heir
01‘30 clol (Juh unrelafed fo W/J(Mq oo arresh Sate v W’//"“’“ 29 Wash.
Aop. 86, 49_ (27 B2d. 581 (149
| _ﬁmz, Phibioners Gchony on‘w amo‘)mad +te the dqarfes
of Assaustt Three and Pe.s.ahrq Arcest on the officer Stede i ””m”‘//
37 Wash. 49’3 127 (78 P2, 730‘8 reviend ogmnac) 101 Wash. 24 ’ICB”l'/'
104 ash. 22, 4017 (1984); %fé%’c’&v 151 Wosh. App. 278,269,
127 R2d. A, review clenied, 158 Wash, 2. 1022, 189 3. 379
(2006) |

10 Did ‘Hf\e Shde ever bmm}) o rth csmmw-
iow;ea\ evidence @

a

There were o fews Hmes Phot the Skade brou ‘QJ + Leh,

f

apinien-toased avicieme in Tlxci,z; rose. such as s

(0 When the officers shaded thatthe Petitoner
hiael Pargin the holstee (Bl A.4);

(23 When Yhe oPRcer aduted Locls about )
pwm( r\m«mﬁ o) The evxclanc, whitheot
burm oYL u{%fLo 1 the &Jb Ject (Eximbrr T l/)

(3) When the Presecutor < duded v closing
N
axradim am‘s “Hfmm- ‘Hf)e, E@,ﬁﬁoner m-rendec{ '
1 (Bxhibit 0.0).
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There ove many focks that would be seen as O\?i'mi'cm~
besed Lﬁ%ﬁmuﬂv i Hais (...OUT'T was T review the Hwes Hhedth
c\”(omau of mwrd OGS SUDDOQUJ 1o _chyect +o the. ade&ﬁmmnq H/\od’
+the 'P(‘f)c)(’,g,UTO(' \Omdq It 'Q) ~th ﬁof‘ + ‘/\e, wrl“neme_ 1“0 onguw e H/w:" ,
brovaht most of Lviz Lind of ﬁsﬁmmv forth in Fhis cose and made
ﬂm& such an unfuir Frel onel Hoe ew‘orx haemfUl.

Even Luhem T)f\v af'tciwr <j‘a.‘}ér:,\ GV W brw\c\ u)x o ’H hmon\-{

YEQ cmcimu Fhe verhal and nen-verbal impressions o r)ez,eﬁlr\\mm«'zs* bv
'r\ne, B Hmn&r dUY‘W\G\ Hhe ivirial arvest u\mc‘ q‘uasﬁomncs |+ lecd +o +‘f>e,
)rtaﬁmawv oF how ‘Hfu/ halskec ended U necc T%a Scene bﬁ' 15 feet

ey Lrom where the Peihioner ac: oJlu A3, and thece iwece acjrua\\v

wirnesses that cdeded how 'ﬂm; hed seen H/\e, obher s males (co-
Lonspy reators) Hhrees Tlf\mm aldiny Erom Hrem (} e, BR, Gun) which one
of +hem eonld have used +o meke o B.B, Gun look wmore ke on

O;C,%'UC‘L-‘ ?)X}?Ji (ﬁfv‘?,t,\f*m‘\ _L}’l\.ﬁ con 31:\'}’(./\'(,3 [ mgxmff[‘g_si’ Ca'y‘)gl—.‘ LU{';GV'}CJ a00eer
Fhat is "not-harmaless, Safe v Bar S0 423 Wn, Aop. 373 (20604)
Given_the \agk of w)devu», aF Some. oﬁ o foede Mot

ee ﬁf‘ave‘f\ anr{ -4119/ i:;‘o&& (A:w.wurr;- oa ommc‘m-b&sm{ 'Txﬂ_‘g‘!’smowu c\‘ncj

ervors, it shews Hhar Phese wickims a\\eqm oS, 1 ub)";@(tb‘ cdcme, cannct

by harm\e,s; Loithot “hecd-evidence” w*rmduaad o subm:rr«.d Statfe Vi

_,____m%"'é‘m'#"’i, 126 \in.App. 47 (zoo3).

Tnis court comnat ianore. e Fhese are. clear ervors

*Hnoﬁ’ have mweﬁ[ Hiis Umuar ConvicTion.

'\f\) Did «‘,—}@, Srede vielade The Defendarnts

Spe.e(le /—\mﬁgmmeﬁ %g}ﬁzs in this cose?

/l C_Y‘M’wnc”\ G(ﬂ"@ﬂd&h"’ mms G T’)Gl’\"+6 bOA"t" (s smegckw
éi(‘rmmmmem a)’lcl [+ 6966(1\4 T‘{‘\(‘L) C Y“P' 73
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The PUYpOSE behind C.rn R 3.3 1< 4y s:scov\clé, o pr\amﬂ’
Yol For Phe defendont once o D cecHon f% mmcd-dc[ Stecte 1. Edwardh }

G4 Wn, 2d. 208, 2’1(0 610 ’Pzd 20 (1960)

Pursuafﬁ' 4+ Cor R 499 () and (&), +he o(e—e,wdc\V\; shell

e amuq‘nac\ notledec Yhen 14 al&us cFer -rlf\ch appearance whieh

nevt :oﬂom> Hhe Lline of ind o”ma“nc/\ o indiedment i Phe defendant

)
16 mﬁ‘ GIP/'}‘C&H’?QC i ‘Haod' \c:q\ oY Sob\ecﬁ” ‘\’0 SUCJ') c,r_‘mdr" Hons dﬁ release.

[
rimf c[ela,u %) bmmwo ﬂne, CJ& ewc{cwﬁ- lf> ore. 'Ha& cobey

7 .
shall net dfpf,f}r Hie allowable Hwme - of‘cu\r‘axqﬂmumq @QLKFLHQS of

+he vesson 700»'“ Hhod Ae/lcw For DUrPOseS mC 'ﬁms rult coaumcuflge

hoss the. meaning definedd tn C.nR. B3 (D).

Tl s cleor Hhot Piia couct hed Some concecns about

Hhe RErioners rm% Fs +e oDévLC[bl c_wmaywvzad* dve to Hthe covrts

Crvors cmd mo*\r ‘qu, F%:rmonem (&hlbl;—/“r\

W\\S (m)ﬂ' l’\chj omqma\l\.,—f (_.(1 d/)c\me; (14) 1%?_ cl &h"\c‘r CQUP%’

3)
and Hhis coorr con o.q\v e, U&ad ﬁ Hhe obher courks (éuaemoﬂ heave

no O\Vmb\hlé‘, Spoace and H’S the onl < eption snd Hned- did not occon

and Wiz coort Ynews Fhod Hhe P:}\ Honer§ @aeedq aﬁr‘wc\,nmeml’

Y‘\a hts were. Vialated (lue, +o Llrze Cémj“r‘\d‘ [ an \ac:kma S:ub,ed'

=)
modtec n)r‘\ sdichion. Gf@Mvéan Widerwess vi_Toin of Twisp, LJS \/Jf\ 2. .

764, 78@' 947 P2d. 7%”‘ (15{517) (uucmnc _lmré/—’a/éprzcwor- Rz/@/’}/ 97’

W, 24, (ﬁq (55,555 R2d, 1334 (1976)

\J(AUL a coort has ne ‘%ulow,c{- ma«Hﬁr xumaclachom Phe.

mm\cadnzcj is Vald.
A« w«Jf+% \Cu,k ov &)b\&;\' MO:H’U‘ \U m%d\wnom maw l@&

</
\'\GL\S'L,J l:)u Gy ">C\("TL,} orC The COU"“I“ b\\’ ()1\’\\4 nma in a \CCzéf‘J DY‘O(_EE({W\CQ-

)
\he/ CLUT\/\O‘.‘*\T»: o@ [~ T{‘\bl)/\&l 1S com-med \Dq ‘Hf)& ‘}’U‘MS

of s z,wrhawz.mo %Jro:\‘we_ Hhe Hibonad has ne Dawer +o assume

\Uf‘\QC\IUhOH cu’*éo:rér %&W 'Hfuoﬁ’ wm/c,ued bv} J‘\’)J& S:?‘u:{‘U’LC

V\(LZ{" C.rR 23 a c'\efamciGW+ hes the rmhr o be

L._Y\{‘(,Uqﬂ&i wr\‘hm %’\ng, )r)me, Qrtm',e, @Q“‘O\blght’j} ‘por \Vi— C,G‘srco{u




defendant s, which this coort has Violaded, Stafe u 575"5@; 87 Wn. Za.
@70 873, 557 Pad. 847 (197¢)

5\"“““— “ifu e shades: where a \ona and Unnecessary

del &u 0CCORS in brmmm AeﬁmdamL wha ik oamewaL’) Yo process
b&ﬁ;m e court “C. R 3.3 and 4.1° is_deemed o commence od-
’Hne/ '\me’, H’?E_ mpuf‘vmd‘lon WO T‘\ ed; \n$+2ad Op u)he,m ‘H/la ciﬁ“’u’\c)rvﬂ’
mode s First appeacpnce n courk, and thece 1as no Lot of the
clarwdcm'% Sede v E”W‘f/’ﬂ%/ 128 wWa, 24, 653:» C;OC) 845 Bad, a7
(1993); Hete vi Hoclis 130 Wi, 24, Hg BH, 421 P2.. 528 (134c)
gEs mcw mm i’la\/?/ loeen CJ&U‘* OJ:LJ ufvm Hhe. Blitoner
did et want o confinvance but-did ulmec,r ond siate gk he
Boydecl his gm,e,c}\,, r.ﬁ,q,\‘}s Up\nﬂ {d and ’H’\e/ court aronted thed W)LCHEY“
and Sinee ﬂne,tfmj'\oﬂer a&wt Dre-Se, Hiis %}/)Lc)v,«s ewouuh to have.
" an_objechion on recon rd (Bxhibit s 0 W).
The law fs dleac T\acd' when The G\DDhu.ub\{L ‘D&E’,Ci
ch Demcf’k has cxmred e covrd muakr dismiss Hm, dnameb £ -H\e
deferdait objects siPin 10 4 das of the trial_even i the defndant
1/\0& net bu% cny DV‘%\\:CL(.L, L.oK 33 (ci)(:y) () =re ‘/oﬂ%‘””
120 Wh. 2d. 481 157 79 P, 513 (20032)+ State v 5M/ q7 W, 4p;>
Hpg. 410, 984 D24, 427 (’W«CD Sthrter, 87 \/\!n‘J o 8’76; 87577,
557 R2d. g7 (1970)
defmaiani's mqh*}’ o %Deadw +riod ma Laives ‘and’ chcdmé
be c)mmu?“eij with ")(‘&\L,diue 1*"3 zxd&twdavﬁ [ESY onu&ﬂa +C» Secynre
release From cus%oiu nd 13 ot bmm‘vr to Fricd within 6O C‘C\.\»{q
Staze v Crane No, 28066-4- T (1147 Hing C-oR.3.D) Safeu fesrss
120 Wn.2d. 53 43,921 B 2d. 1052 (1994)
F"mlura +o comply with He speediv fried cule ” requives”

J)%Y‘ﬂiScQ‘ r{’,QLU‘OHCbS of a/\ne,%he,r the /:{ex%ﬂdam’ con Show Ay 71‘6‘,\06[ ice,
Stite v /f'em,m 167 Wn2d. 131-32.138-39_216 B 3d., 1074 (2009):

D—i’——-—-hw”””‘ 131 \A,L") 20l ot 272 (@Ob%l’}a »——Wj/f 79 Wn.2d. o 20)'57%%:
v Rajph Vermon & 190 Wn. Ao, M, 24- zz 456 P.2d. 471 (1498)
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: The coucr faled Yo u’)\n ldd Phe RPditioneck aveedu
ool ol S"lfﬁ‘r-s (E-xh lo T R).

12). Does +his Defendont have qu, \’*\qu’wcar
this Ceucr e review This mohom 7

| hese 135028 ooz secicvs and Hhig court shovld net

trvy fo aveid Yhig issve or gpuah the {ssve auway Frvm them and
relesote I+ 1o another couth ESDQL:C\_\(\, 6:")&"_ s court Qs the
Coprop(’\cdre, J)n,H‘mq pa\" veviewd O‘F *H/\u /'/10'?“(0?2 '
\O ‘ACM;?/ an ao%’omo:“vcz c\bcﬁ'améﬁr o —"%e, LVH-K‘C crimingl
pm/eequ ab into a[asreuam(s e owawmaﬁ-\v«a valids Ty of the
V\\/\d“iéh Jhile c(\&msoma this M&“hom Lo r&\m and | e&\/mq the
\udanmm" 5me{m£4 withoot any prosped Ffac eritical revien fils
1o &cﬁomoda}z tre possibility Pk o convietion is sobject to
reversol . vacaion, or wgd; Bcation ond the possﬂo«hm of svecess
- sheuld V)"“\' L/chr&nmibuj oot of hewndl. QUW/‘U”"‘/V 5726‘7‘5 392 Md.
a‘i\aﬁ 8as A2d 1024 (2606) (see el 5’“//0#‘“570’3 CHG Se.
24d. 1247 (Miss. 1994); Sere v Makailo, . 76 How. 4 6,897 P.2d.
467 (WQS); St M’WﬁéA} 219 ] 3& @CIS 167 Wash.2d. 470 (26069)

13) Did $he Court of Appeaks err by not &')ndu&_‘ﬁn%
T f .

__ex acwmless ertae an cx'\\fsis. sfe re,\m(wfmg the

— ~ - 1Y
Theft of o Fieeaom convichon?

The lum'* verdict is based on knoaa\é:c\oz: ond _evidence Bt

‘ﬂ ’Dé‘L \'}'\GV)&F' DO:\Bab‘ ed Ov S’Tu‘u/\ 'pwf‘axrvm wWnen Tit‘,e.mq 'wa, oﬂc‘ cﬁrs Oawn (;ﬂ\
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cuh evidence in Friol effected the ossautt \/am(m)rs evecesd ‘ou Hhae ] 1UCY.

The \uw:s Loy ie.ma Phedr the PeliBoner psed o *%‘mk\n

Live 2o00 in He commission opﬁm, n) \aatd assoutts connat e said s hove

no_cffect on the | L}um' vecdich i Phis instance.

1f o pecson i heieved to have shelen a -@‘»‘raarvm; dhen i

; ~ [P A | N . .
reasrmable to wach infexences thet the RECIHN In DOsSessien ofa, :s'vlﬂw

'%\rmmw ui(,‘)w& wﬁ?vv( '{«:s 158 “Hme. Shmey\ Qf‘e’r\rm hﬁF a s mmmd ")dr‘sme

Stecfe. z/ddmra//f 498 Wa. 24 358 655 B2d 637 (1982)

Wwé' ey mfaﬁavxCA, of srdent resutked tn a 4o lm verds o

| iy
On "H’)& TG i \‘rS"@uf.*f‘e& ,Abafmh:s f“lr\cu*qacj i sm3 r"\/_}wn T‘ m’t!*efoa e A

.
uuf‘un v’&mj\u /)i(,;b <S~'ww ;%(sx ”\'\a a,\/\cj\éifzui"j 2 n{enemw i& Yirials Mo!eh

CLCI a%@r\* 'Hnr" V’U{‘(Jl(/r o?‘ﬁ'\e u)f‘\: W '%“V\Q,JF\"\(J
Oi"!/ 'T' CD.JFJ_OL A‘”’D‘Q(Lb OL’-""*’ l“"!l”%Vr‘ ’h"ldﬁ‘ 1‘ H&T"u“)@ﬂr’r

(oS not Gu l’-v, oF "Bossessian @ﬁc\_ Shrolen Firear o\{ﬁnc\—\'na the. c)name,

Fioud fl}b nfnS.:C_(\ a4 '}’h 13(4%()6}“,-- ’th" C.C:Uf*‘a" (J‘C ADD(E,C&.\& cheé r‘?ﬂ/vwrm?ﬂ 'TJV'i&:"

H’hc\ modtec é\‘houkj qmmniefé ﬁor O NEW m\oj P}Q(\Udl”a oA\
J\J&V}(f.. ")-ﬁ x%a C\ A1) ‘sof,ms) =k ?ev\ which e 4\@;9\ e ()u ru verdich

He,mm Cunu Pa&wnra_}ac, ‘D(J«‘wn LO&L lA Q‘Pc;\!‘rh’_ ’ﬂm\

(Y
e)'r\’\rmé’,\" +he new wLﬁaJ me_&img\ éexel qum, ore xud‘xcmj evidence of

1] .
Thhe aC\f?,u\m i")rma \“‘h\cn OA NoT ;m‘m s‘ﬂ’;ﬂdc’_d —-%uu.x e i“?xﬁz:mﬁr‘ Was

u
M\D‘W&:i W\ '\qe, llﬂﬁT’L ney™ *HMM me, P:::L\%'\u\r(‘ l”u&& KAZ’LVEEJ\«!& é—‘no‘r %\fvz

’gf(‘é‘—uj‘W 1’1’5 b?uﬂiﬂ‘{" u.)ckb L/\i./'LL' (SYY &VL HC, Q\/c:‘(‘ —r‘n& \Uf‘u Oh\/mu@;\v

2
HGD«JHH}” Haok Hhe Bhhonecs imui ivx\fowe,ma’\i in Hhe, Dl )%(, of W&

f—\f?uu'wm wmbu ‘“/k?)\s e fa(lef‘c’_(/{ o verdiek JH/M— J—w, Rehhoner e 1

SHmE \CV\I‘“UJ\:&_J C\L u(ﬁ —‘%«L Jr\'\fiﬂi‘ \he,rep(*re. ﬁﬂr’, :)UN k ,o m(:z.cl ﬁna_i ‘(’MP

b .
Tf’_\“\“ﬁﬂf"‘f‘ l’!c,LJ L/DVVH‘VH Ll G PYVO T fﬁW\{ LA "rvm '@N’E&\“M DOSSE.SSI&V).

§w€\’€,hw T\f\(, Ve J\d— fol%s) mbgau)H' 14} '7’3&, ‘[\\” i d(’ e LLZ‘GU\C! N ot ha\fe,

Heen ‘H‘- e sowne woitheot o) the ivlormation on Liveacm thelh

Thne evidence admilted F-anam’\mg Prasession of Solen

Freeaem did 6‘F‘L<.<:}— e \U‘f\' Ve CXK.‘}; ond Yhecefare 'Hma PAdoner

P W 1y - . . —
shoold he Y\Dw'g‘.’\&ﬂ;&;& o new) teiad on the e oining chorges. The
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CLdei\.a.Oﬁ ryg "H’W’& Dﬁ’!i)"’\f vﬂ e\/vr) encse umnn ¥ E(‘s’ f}u—'a\mrad N;\(\mﬁﬂs“

orrof, os 1Y was in d_cose reshing on the. Pehitionecs achual “intend;
and Phad intent (s effected !0'\.'4 Phe deteemingdion of whether the

Rebtoner 'pessessed o sirden fieeoswm’ during his fleetng Foom the

O':D \CACS,

Theve is o reasonable oo ily 5m that Hae Uty vee eclicd
would not be the sawme on the ?elr\‘now s cu:’vu_\ intent w.-‘n Ahe.
4-{'~Pecu*m} had the | Ly net been dold thad the Dvearm was shrlen,
and e RXihoner hod such lmn.y\miao of the thelt lbelyew Hmv

Q'p(‘:(i‘”—ﬁ\i Q -s?p'z“onfj-’léd

The Cavck of Weo\\ falled 4o conduet s umy,d\,:sxt on
H\a:sﬂ ‘QLC:M—?:: ofyec azd—ermmmg hat The. le:r\%ﬂoner da(‘l et \Km@w ~“ﬂa‘r

. N
"L\AE/ ‘luuwvm LA OS &%\eﬂ\ -r‘/te,ﬁ'?.’bve, Jrlna C-GUP'\— o A’P’De&\& LTRSS Cemavy Mma

evidence 1n the Ria ws \’exdm%' Lu‘-\—‘no i ’P‘t’bv’\d“’\d e e Avyel C«xc.luqu
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A\ pleo dwxa% heve been-Hled wosedu DU csvant to coney
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attorney because the attorney we had yesterday has a
conflict of interest, so I will appoint Craig Kibbe to
fepreseht you. | \

THE DEFENDANT: ' From what firm? What law
firm?

| MR. LEWIS: From his own law firm.

THE DEFENDANT: Okay. Am I able to talk
freely? -

THE COURT: Please do not.

MR. LEWIS: Your Honor, in terms of yesterday,

did he sign the acknowledgment of advice of rights?

THE COURT:. Aﬁé“ff*; St¥riWes were unconfortable
doing that because he had an attorney who he Waé
alleging was not acting in his best interests, and
otherwise had a conflict of interest, and we detgrmined,

Irbelieve, at that time that since the motion was his to

substitute counsel, that fhag,@tAleastfgﬁe;addiﬁiﬁhal

days-in:which to+ds ‘th&yarraignment.  At:this point
wouldslike £oido the arraignmeAts
| Mr. Lewis, do you feel‘Cémfortable doing the
arraignment and the entry of the not guilty plea before
I sign the order}substituting?
MR. LEWIS: Yes, Your Honor, I ém.fine doing

that.

THE COURT: Mr. Bale, would you please come
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forward.

well?

THE DEFENDANT: Yes.

THE COURT: Sir, are you John Michael Bale?

THE DEFENDANT: Yes, Your Honor.

THE COURT: How old are you?

THE

THE

THE

THE

DEFENDANT: 29.

COURT: Do you read and write English

DEFENDANT: Yes.

COURT: Mr;'Béle, I am in‘possessidn'of a

document entitiled Information, which charges YCu with

attempted assault in the first degree in count I, and

unlawful possession of a firearm in the second degree in

count II.

- you®?

sir.

~

Have you seen that document?

THE
THE
THE

THE

THE

THE

DEFENDANT: Yes, I have.
- COURT: Did you understand it?
DEFENDANT: Yes, I did.

COURT: Would you like me to read it to

DEFENDANT: Yeah, actually.

COURT: I am reading the information,

"Comes now, the Plaintiff, State of Washington, by

and through its attorney, Barbara O. Dennis, Deputy

Prosecuting Attorney, and hereby alleges that contrary
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to the form, force and effect of the ordinances and/or
statutes in such Cases made danid pProvided; and against
the peace and dignity of tﬁe-State_of Washington,. the
above-named defendant did commit the following offenses:
Count I;'assaﬁlt iﬁ the first degree. :bn'or about

July 2, 2012, in the County of Kitsap, State of
Washingtoh, the above—named defendant did, with intent
to inflict'great bodily ‘harm, assault another, to-wit: .
Stephen Morrison, with a firearm or any deadly weapon or 
by anhy force or meéns likely to Produce great bodily
harm or-death, contrary to the Revised Code of
Washington 9A.36.011 (l)(a),.méximum penalty, life
imprisonment and/or a $50,000 fine pursuant to

RCW 9A.36.011 (2) and RCW 9A.20.021 (1) (a), plus
restitution and assessments.

"If the defendant has previously been convicted on
two separate occasions of a 'most serious offens’e.l as
defined by RCW 9.94A5030, in this state, in federal
court, or elsewhere, the mandatory penélty for ﬁhis
offense is life imprisonment without the possibility of
parole pursuant to RCW 9.94A.030 and 9.94A.570.

"Mode of commission, criminal attempt.’

MR. LEWIS: Your Honor, Mr; Bale is indicating
that he understands what he's being.chérged with and we

will waive further reading.




THE DEFENDANT: Yes.

THE COURT: I am reviewing the certificate of
probable cause on file herein. I find probable cause to
support the charges on-file herein, aﬁd the .court is
entering a pléa,of not guilty to all charges on behalf
:of the defendant.

| ‘Mr. Bale, with respect to the charges, you have a
number of important iegal rights. Those rights are set

forth in this document entitled Acknowledgment of Advice
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of Rights.

THE DEFENDANT: Uh-hum.

THE COURT: Please read it over.. If you,
understand your rights, please indicate the same by
signing the document.'.If you do not understand_your

rights, please let me know which rights you do not

understand.

THE DEFENDANT: Okay.

MR. LEWIS: Mr. Bale has:signed the
Acknowledgment of Advice -of Rights, Your. Honor.

THE COURT: I am setting- this man's trial date

ifor. September 25th, 2012, with a speedy'trial expiration
»date of October 2nd, 2012, and an omnibus hearing

August 23rd, 2012.

- Did I take up conditions of release yesterday on

- thig?
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THE COURT: State vs. Bale, 12-1-00762-2.
MR. KIBBE: .Let's have him brought up, Your Honor.
' THE COURT: The matter comes before the Court fdr
further arraignment and Rule 3.5-stétus.
Are there any further charges, Ms. Montgomery?
MS. MONTGOMERY: Yes; Your Honor, as a matter of
factf Assault one, possession of a stolen firearm, and
other special éllegations.

THE COURT: Do you have an Amended Information

. then that you intend to --

lMS. MONTGOMERY: No, Your Honor. I believe -we're
going to go ahead and set this overl‘ There's interviews
that are hapéening next week that need to happen before we
can continue on in the proéess.

THE COURT: Very well.:

Mr. Kibbe, is that your position as'Weil?

MR. KIBBE: Your Honor;'we did, the last time we
were .in coﬁrt, a couple of weeks ago, we set the trial date
over to the end of October. The interviews of the officers
involved.and, I guess, the alleged victims afe scheduled for
next Thursday.

| I don't knowAif the Court is in receipt‘of, but
Mr. Bale has filed several different correspondence with the
Court, with the prosecutor's office, I thihk,.throughout

the case, and I believe at this point he is asking for new
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October 4, 2012

to defend me. I have entered -- Okay. We have already gone
over that one.

Not -- Time has been -- So I just -- There's just -- I
just don't have faith in him right now or -- And I have
tried.to work it out, me and him tried to work it out. But
I just don't have faith in him.

THE COURT: I understand.
" Your reqﬁest for a different attorney is.denied.
There's an insufficient féctual basis for thaf. I don't --
- The reason that your’pe;sonai motions haven't‘been'heard is
that when you are represented by an étﬁorney, all motions
are to be filed by your attorney, not by yourself.
_ . THE DEFENDANT: Uh-huh. |
[OeATT ~
@V&@jr—:;F THE COURT: I have no intent to continue your
trial any longer. I.am signing the order'allowing you
access to the Kitsap Couﬁty Jail Law Library in accordance
with the Kitsap County Jail inmate Handbook and their
inherent safefy'procedures., |
THE DEFENDANT: Uh-huh.
THE COURT: The. matter continues to be set for
trial on October 30th, 2012.
Have the 3.5 hearing on the morning of trial?
© MS. MONTGOMERY: That sounds fine.

THE COURT: Have further arraignment on the

morning of trial?
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too?
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October 4, 2012

MONTGOMERY: Yes, Your Honor.
COURT: Very well.
else for me to address?

DEFENDANT: May I please state something else

COURT: No, sir.
élse‘for me to address?
MONTGOMERY : No.

KIBBE: ©No, Your Honor.

(Hearing adjourned.)
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RECEIVEDAND FILEL
IN OPEN COURT

OCT 04 2012

DAVID W. PETERSON
KITSAP COUNTY CLERK

IN THE SUPERIOR COURT FOR KITSAP COUNTY, STATE OF WASHINGTON

STATE OF WASHINGTON,

Plaintiff, ' Case No. 12-1-00762-2

Vs, . DEFENSE REQUEST TO ALLOW
JAIL INMATE ACCESS TQ THE

JOHN BALE, - , . LAW LIBRARY

Defendant.

\
MOTION

COMES NOW the defendant above named, by and through her attorney of record,
Craig G. Kibbe, and moves the above entitled court to allow defendant access to the Law
Library,

This motion is based upon the record and files herein, and subjoined déclaraﬁon of

oy

CRAIG KIBB , WSBZ #31692
Attorney for Defendant

Craig G. Kibbe.

DATED this 4"’ day of October, 2012.

|Motion 1o Allow Access to Law Library

o
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DECLARATION

I declare under penalty of perjugy of the laws of the State of Washington that the
following is true and correct. My ﬁame is Craig G. Kibbe and I am the attorney for the
above named defendant.

Tﬁe Defendant needs access to the Jail Law Library to assist counsel in his/her
defense. This request is in accordance with the procedure outlined in the Kitsap County
Jail Inmate Handbook. |

DATED at Port Orchard, Washington, this 4% day of October, 2012.

-y

CRAIG ?/KIBBE

ORDER
THIS MATTER hgving come on before me, the undersigned, upon motion of the
above named defendant, the court ﬁaving reviewed the record and ﬁlgs herein and for good
cause shown, does now therefore |
ORDER, that defendant Shﬁll have access to the Kitsap County Jail Law Library in
accordance with the Kitsap County Jail Inmate Handbook and safety procedures of the jail.

DONE IN OPEN COURT this day of October, 2012..

JUDGE | —
STEVEN DIXON

Motion to Allow Access to Law Library
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P ROCEEDTINGS
.*'. * *®

THE COURT: State.of Washington versus John
Michael Bale, 12-1-00762-2. This matter qomés on‘fdr
trial.

Do the parties étipulate to a pre-draw jury
panel? |

MS. MONTGOMERY: Yes.

MR. KIBBE: rYeé..

THE COURT: Want to -take up the Prosécution‘s
motions in limine?

MS. MONTGOMERY: That soﬁﬁds good.

THE COURT:' Number 1; filing of jury
instructions on or before the first day of trial.

Mr. Kibbe, you have your jur? instructions
prepared?

MR..KIBBE: I do --.no. .Jury instructions I

‘dqn%tmasﬁqﬁQYét. I had motions in limine. I'm just

reviewing State's motions. Ms. Montgomery and I have
talked about what instructions woula be offered. BAnd<I
thinkwshe:may'be_Qﬁferiﬂg'an*instrQCtion that. I talked-
abgﬁtﬂ What I can say is, I'm going to review the State's
motions. And if I have my own motions, Iiintend to file

them tomorrow.

THECOURT:; My question is, . are your juky:
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instructions prepared?

THE -COURT: . We wahit ‘to see those on.thé:first

day of trial, -so-I'll expect: to:se& those first thing

‘tomorrow ‘merning.

MS. MONTGOMERY: Your Honor)‘I can let the Court
know' that we discussed jury instructions, because we do
anticipate a lesser included. And so those would normally
be the iﬁstructions that he prepares. -And just for the
sake of ease, I prepéred them so that the font and
everything would match.

THE COURT: Excellent.

MR. KIBBE: If I have any additional ones that

‘haven't been provided, I'll review them and provide them.

THE COURT: Number 1 will be granted.

Number 2, exclusion of witnésses?

~MR. KIBBE: No objéction.

THE COURT: Granted.

Number 3, Court to direct attorneys for each
party to clearly instruct their witnesses that they are’
ﬁot to discuss the case or what the testimony has been or
would be or‘whét occurs in the courtroom with anyone other
than counsel for either side.

MR. KIBBE: No objectien.

THE COURT: Granted. Applies to both of you.
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No reference or description of a character trait

of a person, unless previously approved by the Court via

offer of proof.

MR. KIBBE: No objection.

THE COURT: Granted.

Number 5, no examination inviting one witness to
comment on another witness' accuracy or.credibility.

MR. KIBBE: No -objection.

THE COURT: Number 6, no reference to

Defendant's self-serving hearsay statements to potential

witnesses.

MR. KIBBE: No objection.

THE COURT: Granted.

Number 7, no referenée to other suspect
evidence.

MR. KIBBE: No objection.

THE COURT: Granted.

Numbér 8, no references to conseguences of
punishment.

MR. KIBBE: No objection.

THE COURT: Granted.

Number 9, no references ~-- no reference to the
term sentence enhancement or special -- no. No referénce

to the term "sentence enhancement."

MR. KIBBE: No objection.
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THE COURT: Granted. |

Number 10, no reference to the procedural
history of this action..

MR. KIBBE: No objection.

THE COURT: Granted.

Number 11, no reference to charging ‘decisions.

MR. KIBBE: ©No objection. |

THE COURT: Grantéd.

Number 12, no argument regarding a missing
witness or a party's failure to produce a witness, uﬁless
previously approved by the Court with instruction under
lWPIC 5.20.

MR. KIBBE: No objection.

THE COURT: Granted.

Number 13, no speaking 6bjections.

MR.'KIBBE: No objection.

THE COURT: Granted.

Ms. Mbntgomery, you'll pfepare an order to the
effect that all of yéur.motions in limine were grantéd?

MS. MONTGOMERY: Yes, Your Honor.

THE COURT: Mr. Kibbe, you héve motions in
limine?

MR. KIBBE: I do, Your Honor. It's just

duplicative of one of the State's motions that's already

been granted. But I'll just hand forward an original and
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.benéh copy,ljust to have it on file. But --

THE COURT: Exclusion of witnesses has
previously been granted. Applies. to both parties, of
course. |

© Now,.the dastuInformaticn:Irhave in my. file

.charges ione /count;of assaultione ;:and<one count of unlawful

possegsion of aifirearm:

MS,‘MONTGOMERg'@ﬂﬂbqpﬁggcggpebtg Your Honor:: We

“had ifiled: this wafternoon a First Amended Information
charging onecount: of.Asgatiltiin -the;First Degree,: victim

iStéphen:Morfison;ohe ¢ount: ~ri that SuCount: 24 -of

A$§agytuin‘the First Degree, victim Charles Schandel; and
Count 3, Possession of aHStoiéﬁQFikéarmf‘ COgnts<1 and 2
carrxy the special allegation of armed with a firearm.

THE COURT: For the record, I'll note that the
prior possession of a stolen firearm was based upon
Mr. Bale's prior -- he had a prior felony conviction. - And
this was based on stolen property.

MS. MONTGOMERY: Right. He was originally
charged, under the original Informatioﬁ, with felon in

possession or unlawful possession of a firearm. We

"completely changed the charge and made it. possession of a

stolen firearm.
THE COURT: Mr. Bale, are you John Michael Bale?

THE DEFENDANT: Yes, Your Honor.
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THE COURT: How old are ybu?

THE DEFENDANT: Twenty-nine.

THE COURT: - You read and write English well?

THE DEFENDANT: Yes, I do.’

THE COURT: Mr.-Bale, I am in possession of a
First Amended Information charging you, Count 1, Assault
in the First Degree with a special allegation that you
were armed with a fifeaqm; Count 2, Assault in the First
Degree with a special allegétion that you were armed wifh
a firearm; and Count 3, Possession of a Stolen Firearm.

'Havelyou seen that docUmeht?

THE DEFENDANT: Yes, I havé.

THE COURT: Do you understand those charges?

THE DEFENDANT: Yes. |

THE :COURT: Your client pleads not guilty to all

‘threeicharges?

THE DEFENDANT: . Yés, I -do.

_THEqCOURT:JﬁFbr-the“redbfdjﬁigm:aécepting-the

‘First Ameénded Information for filing inilietn and instead

of the:original Information: I have the. 'Statelsgiamended
witness. list.

Mr. Kibbe, do you have a witness list?

MR . KIBBE: Your Honor, I don't have a witness
list. If the Defénse calls a-Witness,‘it,would be

Mr. Bale. That's yet to be determiﬁed. But I am in .
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receipt of the State's witness list.

THE COURT: Okay. I see, Ms. Montgomery, that

.you've proposed a questionnaire.

MS. MONTGOMERY: A short one, ves.

THE COURT: You want this court to read the
questionnaire, or do you want to distribute the
guestionnaire to the individual jurors?

MS. MONTGOMERY: Right.! The State woﬁld
suggest, Your Honor, that we -- at the onset of jury
selection, prior to them coﬁing up to the Court, that the
bailiff'person provide copies to our panel, and then they
fill it out. And the reason ﬁhat we're suggesting this,
obviously, is because of firearm issues and issues in this
particular ¢ase. It might be more productive for us to do
individual voir dire of certain jurors,'potential jurors.
It might speed up the'pfocess and otherwise make it less
complicated.

THE COURT: Mf._Kibbe, do you agree?

MR. KIBBE: That's fine. I'm just -- I'm
looking over the questionnaire ﬁor the first time.
Ms..Montgomery and I just talked about it‘thié morning. I
don't have any objection to the questionnaire.

THE COURT: All right. Ms. Montgomery, I will
leave this questionnaire in the file for record purposes.

And you will, by close of business today, supply my‘clerk
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A, No.

Q. - Was he detained?

A. ﬁe-was detained, ves.

Q. Were you asking him ahy other questions begides‘

just for identification?

A. No, not ét that time.’

0. Okay. And did he -- Qhen you-asked him for ID,
were you asking him questions about who he was and things
of thaﬁ nature, or did you just ask him to produce his ID?

A, I just asked for hiﬁ to produce his ID; at that
point.

Q. The statementé that the Defendant madé to you,
were they made in response to quesﬁions that you asked?

A.' When I asked him for his ID, yeah.

Q. All right. And in terms of him responding to

you, he said what?

A. That he didn't have his ID with him.

Q. Did you have ény éhow of force on the Defendéﬁt
by way of gun, Taser, baton, any of those kind of things?

A. Not at that time, no.

Q. Did it appear that he was coerced in any way to

‘make those statements that he made to you?

A. No.
Q. Did he appear to make those statements
voluntarily?

SCHANDEL - Direct (by Ms. Montgomery)
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A. Yes.
Q. Did he appear to be under the influence of any
intoxicants?

~A. Not at that time.
MS. MONTGOMERY: I have nothing further.

THE COURT: Mr. Kibbe?

THE COURT: Officer, you may be excused.

THE WITNESS: Thank you.

THE COURT: Any further witnesses,

Ms. Montgomery?

MS. MONTGOMERY: Yes, Officer Morrison.
STEPHEN MORRISON,
having first been sworn
under oath, testified
as follows:
THE COURT: Please have a seat, Officer.
DIRECT EXAMINATION
BY MS. MONTGOMERY
Q. Can you'please state your name and spell your
last for the record?
'aA. Officer Stephen Morrison, M—O;R—R—I—S;O—N.
Q. And how are you employed?

A. I'm a patrol officer with the City of

Port Orchard.

MORRISON - Direct (by Ms. Montgomery)
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A. I was.

Q. And Mr. Bale then ran again?
A. Correct.
" Q. I want to turn your attention to what happened
after that.

Were you able, eventually, to catch up with

Mr. Bale?
A. I was.
Q. And put him into custody?
A., I was.
Q. All right. From'the time that he ran the second

time; did Mr. Bale make any statements to you?

A. No.

Q.  So the only statements that Mr. Bale made to y&u.
were the initial statements, prior to him running the
firsﬁ time?

A. Yes.

MS. MONTGOMERY: I have hothing further at this
time. | |
THE COURT: Mr. Kibbe?

MR,QK;BBEﬁﬁ%YouxWHonOryvno gquestions of this

‘witness-on-this:particular. issue.

THE COURT: Officer, you may step down. You are

excused.

THE WITNESS: Yes, Your Honoxr.




10

1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

27
State v. Bale, 10/30/12

MS. MONTGOMERY: And, Your Honor, hé‘s free to
go.

THE COURT: Free to go.

Any further witnesses?

MS. MONTGOMERY: No.

THE COURT: Rest your case with respect to the
3.5 hearing? |

MS. MONTGOMERY: Yes.

THE COURT: Mr. Bale, you may but need not
testify at this hearing on the circumstanceé surrounding

any statements you may or may not have made to the law

. enforcement officers. If you do testify. at this hearing,

you will be subject to cross examination with respect to
the circumstances surrounding the statement and with
respect to your credibility. If you do testify at the
hearing, you do not, by so testifying; waive your right to
remain silent during the trial. Aﬁd if ?ou do testify at
this hearing, neither this faét nor youxr testimény at this
hearing shall be mentioned‘to the jury at the trial,
uﬁless yoﬁ testify concerning that statement at trial.

Do you understahd that?

THE DEFENDANT: Yes, IA' do.

 THE COURT: Mr. Kibbe, that warning being said,

have you discussed with Mrl'Bale whether he wants to

L4

testify at this hearing?
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MR..KIBBE: . One moment;, -Your Homor.

Yourgﬁéﬂbﬁfﬁatathis;timeithegDeﬁense is not
going‘tpﬁp;gﬁ@ﬁﬁ@dﬁY@téétimonyﬁon%this&particular issue.

- THE COURT: Very good.

So the Defense rests with respect to its case‘in
this 3.5 hearing?

MR. KIBRBE: Yes.

THE COURT: Argument?

MS. MONTGOMERY; Thank you, Youf Honor.

Your:Honor, although the Defendant was detained
for purposes of investigation, he was not in custody, in
handcuffs, in a.coercive manner. He was asked to give
idenﬁification, and he basically volunteered up statements
to Oﬁficer Morrison. He made statgments to Officer
Schandel in response to, Give me your ID. .But there's no
evidence that the statements that he made were coerced,
made under dufess, made under the influence of
intoxicating liquors or drugs. And theré's no evidence
the Defendant héd any mental conditioﬁs that would wvitiate
his voluntafiness of the statements. So the State wéuld
suggest that those statements are admissible.

‘THE COURT: Mr. Kibbe?

MR. KIBBE: Your Honor, the Defense does not

wish to present any argument on this particular issue.

THE COURT: TI'll rule that the statements are
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admissible;

Ken?

And you'll prepare findings in that respect?

. MS. MONTGOMERY: I.will, Your Honor..-

THE COURT: What Eourtroom are we in tomorrow,

THE-CLERK: 271, Your Honor.

THE COURT: Unless there's any other issues,

we'll start up in Room 271 tomorrow at 9:00 a.m.

MS. MONTGOMERY: Very well.
THE COURT: At recess.
(Mattexr concluded)
* * *
PROCEEDINGS
October 31, 2012
* * *

THE COURT: State v. John Michael Bale,

12-1-00762-2.

Counsel, anything preliminary, before I invite

the jury in?

MS. MONTGOMERY: No. Thank you, Your Honor.
THE COURT: Mr. Kibbe?

MR. KIBBE: No, Your Honor.

THE COURT: Let's have the jury, please.

For the record, we are making an exception for

_exclusion of witnesses for the officer assisting the
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MS. MONTGOMERY : I'am'almost-done.

THE COURT: Okay.

MS. MONTGOMERY: So I think we both have
indicéted'we don't'think there's any challenges for cause.

THE COURT: Oh, okay. Well, I will ask, though.

MS. MONTGOMERY: Okay. And then we'll just go
right into peremptories after that?

THE COURT: Yes.:

MS. MONTGOMERY: Sounds great.

| THECOURT:" Mr: KiBbe, ‘did yourhaye any:jury

iHstructions?

MR: KIBBE: “No,'Your Honor:
THE: COURT: Have you looked at the State's set?
MR+ ~KIBBE: "I had,’ yes:

THE "COURT: : *"Any. problems?

MR KIBBE+: Noyi ¥our Honor :

THE COURT: Okay. Might want to assemble a

'packet. I'm going to change a couplé of typos.

MS. MONTGOMERY: Oh, is there typos?
THE COURT: If that's okay.

MS. MONTGCOMERY: Sorry.

THE COURT: Did you send Shelly a disk?

MS. MONTGOMERY: No, but I will. 1I'll send them

to her via e-mail.

THE COURT: Yeah, very well.
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MS. MONTGOMERY: It goes to Shelly?

THE COURT: Yeah.

MS. MONTGOMERY: If you let me know what the.
ﬁypos.are, I'l1l fix them, befére I send them.

THE COURT: Very minor. It's just easier for me
to fix them when she's -- I'm going to re-order them, too.
But other than that, they're fine.

MS. MONTGOMERY: Excellent.

THE COURT: And you know for sure you're going

- to have an expert?

MS. MONTGOMERY: Yeah. We have a -- somebody
who tested the firearm. |
THE COURT: Okay.

" MR. KIBBE: Your Honor, I was just discussing
with Counsel. The only instruction that we were talking
about was if Mr. Bale doesn't testify, there is an
instruction about, you know, not testifying.

Ms. Montgomery was talking about méking it part of her
packet. I just don't want it to be a situation where you
number it ana theﬁ we can't add that one sé.——

MS . MONTGOMERY: If he wants that instruction,
then I'il gen (sic) it up and get it ﬁo'the Court
electronically and provide cépies. |

THE COURT: Okay. Well, I won't number them

yet.
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. Mr. Bale was acting. .I was afraid for. our.safety,.at.that |.

pqint.

Q. Okay. So what did you do?

A. So basically, beéause of his actions, I decidéd
I'm going to place Mr. Bale in wrist restraints, detain
him, frisk him for weapons and then figure out the name
and stuff later. My priméry focus, at that point, was our
safety. So I go in -=- I went and grabbed_his wrist --

Q. That would be a normal procedure, in order to
put wrist restraints on an iﬂdividual?'

A. It depends on your approachf I mean, I was --
he was standing kind of in front of me, éo I went in to

get one of his wrists.

Q. Why not just say, Hey, do you mind putting your

hands behind your back for me?

A. Because of, again, the way he was actihg‘very
nervous;‘ I mean, he was looking -- he was loOkihg -- he
wés digging through this wallet, right; but he's not
looking at his Wallet, when he's saying,. you knbw, where
he's loéking for an ID. He's -- all he's doing is looking
back and forth, .shifting his weight, just those
furtive-type movements to us. Every réd flag in my head

was going off. I mean, the hair on the back of my neck

was standing up,lat that point.

.Q. - Okay. So you go to place your hand on his wrist
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and what -- did you tell him anything?

A. I -- I got to the point, I said, turn around,
put your hands behind your back. And I was going to tell

him he was detained, but I didn't get that far. Bedause‘

ﬂas‘soon}asgiwwehtﬁhandswon“with him;ghe;S;artsypuliing

Q. And when you say pulling away, can you describe

what that was like to the jury?

ivent - and igrapbed adwrist, and ke was,

spulling away s(indicating)yieand . he

“eventuglly: broke:free: and-ran.

Q.. ~Howilong .did.you strugglemwith:him;ﬂnight there
at the spot.where you initially:'saw: him?
. AJHT*Briefly. I mean;: it;was justi-a pulling back and

forth. 'I'dian't haveaafsupeffgoodrgripgbn him ‘because of

iy positioning. sSQﬁit”Waéﬁﬁretty brief right. there.

Q. Okay. And after he broke away, what happened?
A. After he broke away, he takes'off running down
Granat towardl—— closer going into the trailer park.
Q. Okay. I'm going to give};ou a different color
pen, if I can f£ind one. That's blue up there? Okay.
Can you put a triangle where the Defendaﬁt was,
when you initially contacted him? /

A. (Witness complies.)

Q. Okay. Now, you testified earlier that he took
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‘
3.

off running.
Can you draw a path of where ybu saw him run?

A. Took off running this direction, down Granat.

Q. Okay. You can go ahead and have a seat for now.

Now, as a police officer, do you have training
and experience or a protocol what you do when somebody

you're trying to detain takes off?

A.. ,,;Tel"l_.t.hem to stop running, iorderithem to stop
running;.you'!reiupderiarrest.

Q. Okay. And whét did you do in this particular
case? |

.A. That's -- Officer Schandel and me were both

running after him, ordering him to stop running. And I'm
following -- following him.

Q. When you say you order him to stop running, not
that I want you to yell in the courtroom, but what's vyour
tone of voice and things of that nature?

, A. Very loud. You're yelling: Stop running, get
down on ﬁhe ground, you're under arrest. Those are the
things you normally say to try and-get someone to stop
what they're doing.

Q. And did the Defendant comply with your order?

A. No, he did not.

Q. When you're running after the Defendant, what's

going on with the other two males? Do you have any

MORRISON - Direct (by Ms. Montgomery)
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concern regardiﬁg those folks?

A. T'm concerned about them, but they're now behind

.me so -- I really did not see them until way later again.

But you're concerned about what are these other two people
behind you doing.

Q. ~Okay. Where did the Defendant run té?

»

Again, he was running into the park.
Q. Okay.
A

Do you want me to show where we eventually

" caught him?

Q. Yeah. Why don't you go ahead and step up to the

board and draw the path that he took to the point where

“you were able to catch up to him.

A. So this first area right in here (indicating) is
kina of just-é yvard, and then a fenceiline starts
séméwhere out in this area.

Q. ‘Go ahead and draw the fence line in and mark it

with an "F' so we have a good record of what you're

talking about: there.

A. (Witness complies.)
Q. When you say there'sva fence there, that's the
green mark that you made?

A. Yeah, the green mark along the side of the road.

There's a small -- there is a small area of grass right in ]

here, right beside -- between the road and the fence line.

MORRISON - Direct (by Ms. Montgomery)
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A Not right at that moment. I did not realize
what it was, because it all happened so quickly. After

the fact, it was -a pistolsbeing racked is what I -- I

~realiféaTWhatﬁthatfnoiseywas-later.

Q. And did you hear anything from Officer Schandel?
A. ,Aswsgoph§sngghitmthe ground.with him; I hear-
Offibé%iséhaﬁdéi'&ellloutq Hel's' got.a -qun, “He's got fa-gun.

AnQNSd“Iwmﬁhiike,-ohg;crapa¢mAndfifkiﬁd of -=:over:the

ETd&ATd T igEseh L in his ‘ridht hand‘hets “gripping -arpistol,

‘ayblackspistolissemi-auto..

Q. All right. Now, during the time’that the
Defendant first took off to the point thét you tackled
him, did you hear the Defendant'Say anything?‘

A. No.

Q. Okay. Did you hear Officer Schandel say

anything, prior to the time that he said the Defendant's

got a gun, he's got a gun?

A. ' Other~than I khow we had both -- were yelling at
him to stop running. That's the only thing we told him.
Q. When you -- you kind of made a motion, when you
said that you heard Schandel say he's got a gun, and-youA
kind of like'peéked up a iittle bit in your chair.
| can you describe. to the jury what you actually

did/ when you heaxrd the words, "He's got a gun"?

A. Okay. ©So I'm on my knees, and Mr. Bale is --
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his body is about right here (indicating) with his béck
kind of at an angle to me --

Q... I need to .stop youwfdr‘a_second.‘_‘

When you say stop right here, we have to make a
record for the court reporter, so use left or right.

A. All right. To the left quarter of me would be
how I would explain it. I'm on my kneés. He's down on
his knees. And I'm not quite sure if Schandel is -- if he
was on his knees or sitting, what position he ended up in.
Because I couldn't see most of his body, because he was on
the ofher side of Mr. Bale. I see -- Officer Schén&el
yelis, He's got a gun, He's got a gun. So I kind of pop
up a little bit to see over his shouiders.

Q. The Defendant's shoulders?

A. The Defendant's shoulders. I just raise up. a
little, and then that's Where I see he's got the pistol in

his right hand.

Q.. Okay. What did you notice abéut tﬁe pistol,
initially? | |

A, I noticed the pistoi, initially.

Q. Whaﬁ did you nétice -- did you notice anything

about the state of the pistol?
A. That was just a little bit later, after I --
because what happehed is, I saw the pistol, and.I went

over and grabbed the top of the barrel with both hands.

MORRISON - Direct (by Ms. Montgomery)







10

11

12

13

14
15
i6
17
18
19

20

21

22
23
24

25

S0
State v. Bale, 11/1/12

Q. . Okay. Why not just huck it or throw it and get
it a distance away?

A, Because there's still several other individuals,
the other two males, that were -- I did not see them,
because I was totally focused on Mr. Bale, at the time.
But there wés still other people around. I mean,'it'é a
trailer park where there are othér people and children
that live there. So you never just throw a weapon that
you've taken, ever.

Q. So based on your training and experience and
protocgl, you kept it on your person?

A. Correct.

Q. So after you wrenched the gun away from the
Defendant and you put it back so he can't get it, what did
you do then?

A. i‘m still trying to hold on to Mr. Balé and --

Q. What's he doing?

A. AHe's ;rying to break free of my grasp; at‘that
point. And Officer Séhandel, he was on the radio. I
heard him calling out to CenCom. Everything had happened.
so quickly. We had nbt'been able to a&vise CenCom that we

were in a foot pursuit ox, you know, fighting with a

~person with a gun.

. Q. Okay. I'm going to stop you there. Tet's talk

about that for a minute.
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What is the standard protoéél;for you ﬁb alert
CenCom or your dispatcher that you're chasing after
somebody? |
A. You get oﬁ the radio and inform CenCom. And

then the world is going to be coming your direction.

Q. Is that the purpose of it, to have backup?
A. Yes, correct.
Q. Now, when you first saw the Defendant running

from the area of the car, why not, at that point, call for

CenCom?
AL It was so dynamic ‘and quick. We just didn't
have a chance to -- you know, he didn't make it that far

before we tackled him, were fighting with him, so we just'
nevef got a chance to get out on the radio.

Q. Why not, during the time that you're struggling
with him, click your radio on?

A. There's no way I'm going to release my grip on
the weapon to éet on the radio. Myy;ole concern, right at
that point, was to not be shot. |

Q. Okay. So you hear Schandel calling for backup.

What is the Defendant doing?

Al He was still struggling.

0. What do you mean by”stfuggle?

A. Just pulling cut of the grip. You knOw, I'm

5try1ng to hang on to him, and he's pulllng away, pulllng
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r
¥

away; trying to get up.

Q. At this point in time, can you describe the
positioning of yourself, Schandei and the. Defendant?
You've got the‘gun away from him. He's pulling away from
you. How is he -- his.body?

;. I would be facing him. He was in front, and I'm
still to the side of him. And then Officer Schandel was -
still on the other side.

Q. Is he on his knees? Qnﬂhis back? Describe how
he was, if you can fecall. |

A. I know I was on my knees. I believe Mr. Bale
was on his knees. 1I'm not sure of Officer Schandel's
position, because there was a body in between me and him.
I think he was on his kneeé,.but I'm not 100 percent sure.

Q. All right. What happened next?

A. I only had one grip on Mr. Bale. And because

‘Officer Schandel also was on the radio, he only had one

grip on -- also on Mr. Bale. Soihe was able to stand
up -- break our grip, stand up and take off‘rupning again.
Q. Okay. Now, whaf color did we use yesterday?
A. Green.
Q. Can you describé tovthe jury what Mr. Bale then
did?
A. He ran eastbound, still dn Grahat Street, ‘back

‘down farther into the trailer park.
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Q. Oka?.

A. Then.he cut southbound af the corner, that
corner trailer. He went then,soﬁth back towards Powers
Park.

Q. All right. I'm going to ask you to step to the
board, and let's draw another line that showé the jury the
direction. Go ahead and draw it, and then we'll discuss
it.

A. (Witness drawing.)

Q. Okay. Now, you've draﬁn a line that's kind of a
curved line towards the left side of the paper,. as you're
looking at the paper, towards PowefslPark.

A. Correct. |

Q. Now, can you descfibe to the jury what is the

terrain right there?

A. .Again, this is a roadway.
Q. You're talking about Granat there?
A. Yeah, on Granat and then into the trailer park.

This is a roadway (indicating). But he kept through the

~very small grassy area. And there's trees in this area on

the corner, a couple of trees. And he cut through that at
the edge of the trailer right here then just basically ran
through. And‘then-right here there's a fence line here
_that separates this park from Powers -- or the trailer

park from Powerg’-Park. But there is a break in the
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tnatipoint, ‘T'm <-iifihe

I “Had «d fidea s Andsplusitherels arcover: igsue

Helii ifvIim oh £HéiSther ‘side of the car; right:at

iigotard 4E heshadliencther

;wééthiﬁlﬂhaVé‘some“coverﬁbé£Ween~me arid him.

Q. Was there anybody inside the vehicle?

A Thefe was a‘female sitting in the driver's seat
of that vehicle.

Q. Now, once you got yourself positioned where you
needed to be, what haépened?

A. I still had my gun on him, pointing at him,

ordering him to get down on the ground, get down on the

ground.
Q. Did he?
A. Did not.

Q. Okay. About how many times did you order him

A. Three to four times.'

Q. What's your tone of voice?

A. very loud and stern. I was yelling it.

Q. At what point during the run did you pull your
service revolver?

A. While we were still -- after we started chasing

"him the second time, after the struggle. 2And I think it

‘was right after Officer Schandel had tripped, as we were

coming around that bottom edge and heading back towards
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the park, is where I draw my service revolver.
Q. The fact that Officer Schandel fell, did that

cause you concern that now you're one-on-one with this

guy?

a. Absolutely. And that's the biggest reason why .
Right at that point I'm, like; now I'm in this by myself,
at least for a bit. And that's why I drew my service
weapon.

Q. Okay. Now, you've got his gun in which of your
hands?

A. My left hand.

Q. Which is your gun hand?

A. My right hand.

Q. Now, in thé academy or in yQur'trainings after
that, do you‘folks train on drawing your weapdn? Is that
something you guys do?

A. A lot of.

Q. .Hoﬁ come?

A. Practice makes perfect. You want to be able to
holste?, draw, snap, do everything without even having to
look at your holster.

Q. Let's talkAabout vour holster for a minute.

How is your hdlstér -- how does that holster
your gun aﬁd hold it in theré so Qhen you're running or

whatever it doesn't fall out?

MORRISON - Direct, cont'd (by Ms. Montgomery)







10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. 102
State v. Bale, 11/1/12

A. It has a retention, double retentions on it,
where you have to push a lever and also slide the bail

down, before you can actually pull the guh'out.

Q. Now, are you proficient with doing that with one
hand?

A. Yes.

Q- Can you do it on the run?

A. Yes.

Q. Did you, in fact, do it this time?

A, I did.

Q. So back to the car, you are at -- basically over
the ‘top of the“car with the Defendant. He's on one side.
You're on the other;

What isvthe Defendant doing, when you're
ordering him to get down on the ground?

A. He was velling at the driver of the vehicle to

start it, let's go, let's go, let's go.

Q. And what is his body doing, at that time?
A. He was initially starting to get into the
vehicle.

Q. Okay. And did tﬂat change?
A, It did.
Q. Qkay. Now, you‘vé got him ét gunpoint. He's
pulled a gﬁn on you. Why ﬁot just shoot him dead?

A. Because I -- it doesn't meet the force of --
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doesn't meet the requirements for the use of deadly force,
at that point, because I have his weapon. I.don't see
another weapon in his hands, at that point. So I'm not

going to just  shoot somebody for that.

Q.- :You talked about: the protocol ‘for' using.deadly

force ;with:somebody.

_Would ithere-ha

of ;deadly force.

Q. You're over the top -- you're on the opposite

sides of the vehicle of the Defendant.
Does he get in the cax?

A. He dees not fuliy get into the car when he finds
out the car is.not going anywhére.

Q. Okay. What does he do next?

A. He -- I'm still oxdering him, still telling him
get down on the ground, get down on the ground. He's not
doing it. He -- he's just -- I'm wanting to kind of get
around on him, at this point, because I don't see he has a
weapon in his hands. So I'm trying to -- I'm moving

towards the §;ont of the vehicle, and he kind of moves to
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arriving on scene.

Q. Okay. Where is the Defendant's gun, at this’

.point? : : -
A. I still had it, at that point.
Q. All right. At some point, are you able to make

soft of an inspection of this weapon to see, you know,
what type of weapon it was?

A. Yeah. Just a little bit after that, I go, okay,
I've still got this weapon. I ﬁeed to make it safe. Aﬁd

then that's what I did.

Q. Okay. Was that pretty immediately thereafter?

A. Yes. - |

Q. How do you go about making a weapon safe?

A. You eject the magazine.. For a semi-auto pistol, .

it will héve a button on it that you'll hit, and it*ll.
eﬁect.the magazine that contains the bullets. So I took
that out, saw thaf it had bullets in the magazine, and
then take the slidé and YOu-rack it back. And you're
doing this, obviously pointing it down at the ground, pull
it back. And then to make sure the chamber is clear,

inspect the chamber and then leave the slide lock back.

Q. Did you do that?
A. Yes.

Q. And then what, if anything, did you discover in

the chamber?
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A. . T discoverédﬁfﬂggﬁﬁﬁéfe_wgéﬁﬂé@?éé?@ﬁﬁﬁfin the
-’chamber:. |

Q. Wefé you surprised by that?

A; Very surprised.

Q. Why were you very surprised by that?

A. Well, the gun was cocked. And normally, when

{

you rack a gun properly and it cocks it, when the slide
goes forward, it usually puts a round in the chamber.

0. All right. Now, on a semi-automatic -- is. this
a 9mm, by the way?

- A. Yes. This was a black Hi-Point M95 Detective,
Smm.

0. I waht to talk about-the hammer for a minute.

Is a hammer being back, or cocked is the wofd;
is that a universal signal of something for somebody who -
is lookiﬁg at this gun?

A.  Yes. That is a signal. that it's ready to shoot;
that there's a round in phe chamber'and ready to go.

Q. Okay. Now, when you folks have weapons or other
pieces of evidence that you want to retain for purposes of
your investigation; do you havela procedure that you take
to secure these things?

A. Yes. It will eventually be placed into our

evidence roocm.

Q. Okay.
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fingerprints, I want to talk to you a little bit about
your uniform.
On July 2, 2012, what kiﬂd_of.vehicle were. you
operating?
A. A police motorcycle.
Q. All right. And in terms of operating a

motorcycle, do you Wwear anything on your hands?

A. Gloves.

Q. Why do you wear gloves?

A. ~For protection in case you crash.

Q. Okay! What~do'the gloves -- what do the gloves
look like?

A. They're black, 1eatherlpalm. And it was:

somewhat warm that day, so I was wearing my ventilated.

So it's kind ofAlike a cloth material on the back that

just allows air to flow in but leather in the palms.

Q. Okay. As part of your training and experience,

" are you trained to take fingerprints off of items? Do you

do that?
A. Yes, in the academy.

Q. Okay. And throughout your career, have jyou done
that in cases?
A, Occasionally.

Q. Okay. When the State asked for this gun to be

_ fingerprinted, was it, in-fact, fingerprinted?

MORRISON - Direct, cont'd (by Ms. Montgomery)
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Las thid b AnTH

It wasl

>

And were'fingerprints found?

No.

e o

. #pid’ that ‘surprise you?

%$ 0

i Why not?.

romsmyy experience,: ‘it s actually; few times

:dQEYéUkactgallyﬁfétrigﬁeggobdlﬁfiﬁééfdffwéfféh“iféﬁfsuéh

Of “lugk ‘thatisomebody actually.

E@hﬁibﬁurhedJenoughﬁbYFthéﬂtime?YGﬁ”geEqit&ﬁéﬂf@ﬁéerprint

itﬁtoﬁactuallYféétﬁa«dgcgnpgnga»useablé print.

2Qu . Nowjivin thisparticular case, you had gldves on

+yQuryhands .

AL rCorrects

Q. With the gloves on your hands, are you able to
leave your prints on that weapon? .

A. No.

0. Why not?

A. Because I've got gloves on.

0. All right. What, if anything, could be the

effect of yout gloved hands on the surfaces that the

.Defendant touched?

Tticould Wipeioff apy ‘prints hat.could.gossibly
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‘exist -ontit.

Q. Would you,hqyefbeenalessasurprised#if there was

fingerprints on the gun ifryou had Aot been ‘wearing ‘gloves

that pAFtLGULEF: day?’

A. -.Not ‘really.

Q. I'm going to ask you to go ahead end take a look
at the evidehce tape there. There's lots of writing on
that box.

Can you describe what that writing is; not this
writing where I'm talking-ebout the make and model and
stuff but along the evidence tape. I want you to focus on
that.

A. There are multiple dates and initials where
it -- the box was opened for purposes --II know the first
one was for actually taking it out to do the
fingerprinting but other dates where the weepon eventually
was test fired. And so each time it was repackaged, new
evidence tape was placed over the seams and initialed and
dated by the persons doing whetevef actions are required
with it.

Q. All right. From time to time when there is a
case, an lnvestlgatlon, does the State ask the police
department to do certain act1v1t1es with a piece of
evidence?

‘Ai ‘Yes.
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Q.. ' Okay. And in this particular case, did i ask
for that gun to be test fired?

A,. Yes.

Q. And were you aware that Trey Holden from your
office test fired that gun?

A. Yes.

Q. Were you aware that I also asked for another

_sort of inspection of that gun at a later date?

A. Yes.

Q. = And were you aware that Andy Brandon did that
second teét? |

A.  Yes.

Q. Okay. Does that -- your knowledge square with

the initials that are on that evidence tape?

A.- Yes.

Q. Okay. Do you recognize Holden and Brandon's
initials?

A. It's hard to tell. There's so many on here.
Yes.

Q. Okay.  Go ahead and cut open that box. Don't
pﬁll -- I don't think you can pull anything out. But go

ahead and just kind of look at it without showing the
jury, at this point.

A. 111 téll you a little bit. There's a 1ot of

‘tape on this.
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box.

MS. MONTGOMERY: Right, Your Honor. I'm just

going to hold it up.

THE COURT: Okay.

MS. MONTGOMERY: It‘sAusually her but --

THE WITNESS: The weapon is safe.

THE COURT: Either way.

MS. MONTGOMERY: Myself?

THE COURT: You may.

MS. MONTGOMERY: Okay. Thank you.

' BY MS. MONTGOMERY

Q. Now, we're going to talk a little bit about this
gun where you're going to have to touch it.and stuff like
that.

Can you -- holding iﬁ up -- well, can you
identify the hammer on that gun?

A. It's hard to see with the slide back, but you
can see ﬁhe bottom of it.

MS. MONTGOMERY: All :ight. Move to publish the
officer pointing at the hammexr, just from the witness |
chair.

THE COURT: Granted.

MS. MONTGOMERY: Okay.

BY MS. MONTGOMERY

0. ‘Can you hold that box up to the jury and point

MORRISON - Direct, cont'd (by Ms. Montgomery)
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to where the hammer is?
A. It's partially obscured because where the slide

is back, locked back right now. But this is the bottom

portion of the hammer.

Q. So does the hammer operate sort of like on a
hinge-type of deal, where you slide it back, it pushes the
hammer back? So.if‘the gun is not, basically, cocked, for
lack_of-a better word, what position will the hammer be
in?

AL It will be forward.

0. And will it rest on the body of the gun, the
rear end of the gun?

A. Yes.

Q. Okay..vNQw, I showed you what's been marked as
Statelg Number ‘4.

How ~= this“isvthelBBﬁgunp@you;indicated?

%JWfHXééﬁf |

MS; MONTGQMERY:alTheaStaté\dfferSafOur.x
MR. KIBBE: N6 objéction.
THE‘COURT&ﬁﬁAdmﬂtted.

BY MS. MONTGOMERY

Q. Okay. How is this BB gun different than that
gun, in terms of -- I want to talk about the slide} so to
speak.

A. Well, this -- on this BB gun, Whaﬁ actually

MORRISON - Direct, cont'd (by Ms. Montgomery)
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Q. So for a lack of a better analogy, is. it a
decent analogy to say that he was sort of, like, in a
center's position in a football géme, and you're sort of
in a'quarterback position, to the side of him, so that he
and you are facing the same direction, as opposed to being
face-to-face? |

A. ' We were not facé—to—face but -- we weren't
totally face-to-face either. He was still looking more --
;f I'm looking straight ahead{ he's looking mére this way
(indicating) . And, I mean, he was turning his head. But,
I mean, his general body positioning was this direction.
And then he was turniﬁg, twisting around with the gﬁn like
that.

| Q. In the area where he was facing, Qas'there
adequaté place to pitch a gun or toss avgun to get it away
from him and you?

A. eréH, absolutely. Or he could have just let éo
of it.

Q. That was my next gquestion.

Did he do anything with his hand movement Eo
suggesf that he was trying to let go of tﬁat gun?'

A. No. When I took the gun from his hand, it took
everything I had to twist up and out to break his grip'on
it.

MS. MONTGOMERY: I have nothing further, at this

MORRISON - Direct, cont'd (by Ms. Montgomefy)
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time.
THE COURT: Mr.:Kibbe, cross examination?
CROSS EXAMINATION

BY MR. KIBBE

Q. Good morning, Officer.

A. Good morning, sir.

Q.. Allmrightg“.Sq.let”sw—~"atjtheftime;ofrthe“
pursuit on foot -- we've been over thié -~ yéu talked

about the fact that you caught up with Mr. Bale and took
him to the ground. And at that point, you didn't see the

weapon until he was already on the ground; is that

correct?
A. Correct.
Q. Did you do anything besides just tackle him, in

terms of did you hit him or punch him or anything like
that?

'A; No:

Q.. . And did.he %- he didn't maké'aﬁy statefments .at
any. time during thatiright?

A. No-, ~he«did’'not.

Q.. Hewdidy not make any threats with theiweapon,

nothingi¥like, I'migoing to shoot, or sométhing-like ‘that?

Adi He réver 'said-anything.
Q. A1l right. And during the time that you're

struggling over this weapon, you've indicated that he was

' MORRISON - Cross (by Mr. Kibbe)
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¢
B

was assigned by CenCom to this call.

Q. How do you actually receive the case number? .

A.- We call CenCom on the radio, assign a case
nuﬁber. They do it, and then they give us the case
number. And ghen it's attached to the case. So when you
do your reéport, it automatically populates all the events
that occurred into that case report.’

Q. So you don't have to keep typing the case number
over and over?

A. No.

Q. Now, is everything about that case sort of

umbrellaed under that particular case number?

A. Yes.

Q. IS that true for this particular case number?
AL Yes.

Q. So when evidence is stored in_the evidence

locker, initially, is it stored by unique case number?
A. It is.
Q. . Okay. And is it the same case number that you

get from CenCom?

A. Yes.
Q. Do you have a knife on you? You do?
That's okay. You can sit. You're going to use

it, so you can hang on to the knife. Thanks.

Now, after the Defendant was in handcuffs and

MORRISON - Direct, cont'd (by Ms. Montgomery)
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dealt with, did you have an opportunity té Waik back the
trail of the chase?

A. I did not.

Q. . Okay. Were you aware that other officers had
.doné that?

A. Yes,'I/was.

Q. Okay. Were you -- when you first contacted the
Defendant, did you.notice, like, what he was wearing?

A; It was blué jeans, a shirt and kind of a jacket

over that. -

Q. Did he have a hat on?

A. At which point?

Q. At the very Eeginning.

A. At the very beginning? I believe he had a --

like a watch-cap-type or a beanie-type dap, I believe.
Q. Did you -- were you aware, at some point, that a

holster was found?

A. I was.

Q. . Okay. How did you become awafe of that?

A. foicer Schandel told me that when he walked
back; due to -- he had to go back to pick up some other

items. But while back there, he did locate a holster

about“$ §fé§E§ff5ﬁwthe point where we initially. tackled

‘Mr.. Bale --~

Q.  Okay.

MORRISON - Direct, cont'd (by Ms. Montgomery)




10
1l

12

13

14

15

17
13
19
20
21
22
23
24

25

136
State v. Bale, 11/1/12

v

holding on to the grip of the pistol.

A, Correct. |

Q. And that would be how you would have to hold the
gun if you were, in fact, going to fire it;‘correct?

A. Yes.

Q. You've indicated you're not sure exactly if his
finger was on the trigger; is that correct?

a. I could not see his -- I wasn't looking at his

trigger finger.

. Q. Okay. - But from your perspective,. is there
anything that would have -- could he have been able to
fire the weapon? |

A, The way he was holding it, all he had to do ié
move his finger into the trigger and fire.

Q. Right. - And that didn't happen; right?

A. That did not happen.

Q. And were you injured, during the course of your
time with Mr. Bale?

A: Scuffed up knees and such, just from fighting on
the ground with him.

Q. So you didn't ‘require any hospitalization? .

A. No.

Q. = We've talked about the fact that no fingerpriﬁts

were recovered. And you didn't perform that test; is that

correct?

MORRISON - Cross (by Mr. Kibbe)
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A. I did not.

Q. Is that sometﬁing.you normally don't do, as a
patrol officer?

A. We do that, like, on the scene of, like,
residential burgléries, car prowls. Stuff like that we'll "
dust for prints. Something like this, though, we'd prefer
to have someone who does it more often do that printing: g
And so we have a lab technician who works for the
Department who aétually did the testing for that.

Q. A1l right. Aﬁd you've told the Cdurt that to
your.knowledge no fingerprints were recovered; correct?

A. That is correct.

Q. And you give an explanation to why that could be
the case.

Are you aware of, any other -- any othex.physical

evidence, other than,dyouskngw, you're saying. that you

took-the, weapon from .him, that-would-say Mr::Bale .

posséssed it? Any other‘physicakgeyidence“tyiggahim to

‘the weapon?’

A. The holster.

Q,ﬁthﬁysDNA*oréanythq'gﬁrecoveredﬁoff the holster or
anything like that?

A.,. I+do net believe thatiias tested.

Q. When you ultimately got Mr. Bale to the ground

by the vehicle that you talked about here, were you pretty

MORRISON - Cross (by Mr. Kibbe)
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'

upset with him?
A, Oh, I was uﬁset, yeah.
Q. Did you tell him that, to your knowledge? . Did

you express --

A. Yeah, I expressed I was upéet.
0. How would you have expressed that?
A. I was telling him to get f-ing on the ground.

And then after the fact,AI was, How dare you pull a gun on

me .
Q. Did you do anything besides jusﬁ Taser him?
A. What's that?
Q. Did you assault him in any other way, othe; than

just tase him?

A. Absolutely not.

Q; And Officer, so let's talk -- the weapon you
have in your hand and when the other officers arrive,
where doés that weapon go? How does it get-ﬁrom your -
hands to the police station?

“A. I initially -- after I made the weapon safe, I
turned/it over. Deputy McDonald had arrived on scene.
And I -was still out of breath from the whole scenario. So
I was, like, just tryihg to catch my breath afterwards.
And she goes, Do you want me to take that from you for
now? And I said yes. - S0 1 go ahead and handed over the

safe weapon and the magazine to Deputy McDonald.

MORRISON - Cross (by Mr. Kibbe)
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Q. so you didn't participate in packaging the
weapon?
A. I did not package that Weapon.
MR. KIBBE: ﬁothing further at this time.
THE COURT: Redirect?
MS. MONTGOMERY: Very briefly.
REDIRECT EXAMINATION
BY MS. MONTGOMERY
Q. We talked about the facf that the holster was
not fingerprinted;“is that correct?
A. - Correct.
Q. All right. Are there certain --
A, Oxr DNA.
Q. Yeah, DNA.
Are there certain typeé of surfaces that
fingerprint better than others?

:A. Correct. A solid, flat surface, something
that's nnn—textured, non—material will, hopefully. Glass
is a good surface for fingerprints, mirrors. Some meral
surfaces that are very smooth to the touch are good for
that.

Q. How ébout nylon fabric?

A. You're never going to get a fingerprint off of a

" nylon fabric.

. What .about .the .base:of a gun grip -that's kind of .

MORRISON - Redirect (by Ms. Montgomery)
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“bumpy?

A. . It's just-motva suitable.surface to' pick up a
ppintﬂ*‘ |

Q. Okay. Now, in every case where you have

evidence that's found'on a suspect, do you send all that
stuff off to the lab to DNA it?

A. No.

Q. Wwhy not? That would be a great way, if we could
get DNA off of stuff.-

A. The lab can't dé that much work. It has to meet
certéin requiremehts for the lab, like é murder or
something like that, before they usually go spend the time
and the cost and expense of DNA testing, which takes
awhile, also.

Q. Okay. And in this particular case, talk about
DNA on the holster.

Where would you expect to poﬁentially get DNA

" from the Defendant's body on a holster? Would you expect

there to be saliva?

A. No.

Q. Blood?

A. No.

Q. Fingerprinﬁs?”
A. No.

Q. ° Semen?

MORRISON - Redirect (by Ms. Montgomery)
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A. No.

Q.' 'Whatwabout-skin7ceils?

A. Possibly would be -- that would be about the
only thing you could, possibly. . But, I mean, &his type of
nylon holster is attached -- at least looking at the
holster, it attaches to the outside of a belt. So the
probability of that is very little.

Q. Is that holster the type of thing fhat the lab
would even accept for DNA analysis?

A. No.

MS. MONTGOMERY: Nothing further.
THE COURT: Re-cross?
MR. KIBBE: No, Your Honor.
MS. MONTQOMERY: Subject to recall, Youé Honor;
THE COURT: Subject to recall, Officer, you may
retake your seat.
MS. MONTGOMERY: I'm ready to go, if the Court
is.
THE COURT: Let's do that.
MS. MONTGOMERY: All right. Let's call Officer
Schandel.
CHARLES LEE SCHANDEL,
having first been sworn
under oath, testified
as follows: '

THE COURT: Please have a seat, sir.

SCHANDEL - Direct (by Ms. Montgomery)
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Q. Now, why would you leave two guys on the trunk
of your car to chase after the Defendant when Morriscn

already is?

a. I'm nof going to leave my partner alone chasing
somebody .

Q. 'Okay. Is that the standard prqcedure for police’
officers? |

A. Pretty much.

Q. Did it give you any pause that you had two guys:

back there that you hadn't quite ID'd?

A. .it did. - But I did ID them. I had their ID in
my hand. I knew who they were. So even if they ran, I
kﬁew who they were.

Q.” What about from a safety concern perspective of
having two guyé there that --

A. It's a huge safety cbncern. But given that
gomebody's funning,'it's usually they're trying hide .
sémething. _There's something more goiné on with those
guys who's running away. Aﬁd once we catch them, -

99 percent of the time we're going to go'to~the ground.

We're going to end up in a fight with them. And the last

' thing we want is one cop rolling around on the ground with

some bad guy by himself. Just don't do it.
Q. So you gave chase?

A. Yes.

SCHANDEL - Direct (by Ms. Montgomery)
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Q. Did you-héppen to catch up with Officer Morrison

and the Defendant?
: A. Yes.

Q. About how far of a jump did they have on .you?

A. Not wvery much because I started running the same
ﬁime they did.

Q. All right. Describe what happened_whén you 
folks took Mr. Bale down?

A. Well, I had come up on Mr. Bale's left side.
Officer'Morrison-waS~behiﬁd Bale. Aé'sobn as we got -- I
got up next to him; we took.him to the ground. I was up
téwards his head. Officer Morrison was down towards ﬁis
feet.‘ Immediately‘l saw tﬁat Mr. Bale was holding a
semi—autométic handgun_in his right hand.

Q. How was he-holding it?

‘A... He wasiholding:: iinla firing:position. . It

. appearedsito me-he:was £rying“té point.itiat Officer

‘MoFirison.

Q. Could you get a good lgok at the position that
the gun was in, specifically the‘hammer?

A, Yes.

Q. . And what did you obsérve?‘ : '

A. It was cocked to the rear.

10

Okay. What does that mean to you?

A. It means the gun's ready to fire.

SCHANDEL: - Direct (by Ms. Montgomery)
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split'seconds; You have seconds to go through your

.opﬂions on what you can do.

Q. Did you think that if you let go of the

Defendant, with the grips that you had on him, that there

was -- in order to.go for your gun'to shoot him dead, did
you think ﬁhat that wouldvput Officer Morrison and
yourself at great risk?

A. Yes. Ana that's the only reason why I didn'é.

Q. Ckay. .Now, you've indicated that‘yourwere in
fear for Officer Morrison's safety.

"How afraid were you for your own?

A. Not .as much as for Officer Morxrison because I --

in my position as being a training officer, he was one of

my officers I trained. And I tend to take personal

.respongibility for everyone I deal with down there. So

putting my own safety at times comes secondary for my

partners I work with, especially the ones I trained. But
T still had a realistic fear that ——Vthere‘é no doubt in
my mind, if he's going to use the guﬁ on one of my
officers, he's going to try to use it on me. And the last
thing I wanted to be in is in a fight with him, by myself,
with a gun; knowing my'partner's down.

Q. What was the Defendant doing with the gun?

Ay Heswas e~ I jbelieve he ‘was:;ttfying-to. point it at

O0fficer Morrison. -

SCHANDEL —4Direct'(by Ms. Montgomery)
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Q. What made you think that?

A. Because he was fighting us and continuously --

~we. kept trying to take the gun away. We were giving him

instructions. And he was holding it to the point where he

was pushing it back towards‘Officer'Morrison. Officer
Morrison had to push it away, and I was trying to pull it
away.

Q. How good was your angle, in order to wrench that
gun éway from.the Defendant?

A.~ I was parallel to the.gun.

Q. So in terms of your ability to get a grip on
that and Yank:it away not so good?

A. No.

Q. - Okay. Did you.have any thought process, based
on your training and experience, eithef then or now, about
what might have happened had Officer Morrison gone down?
What would you have done? If the Defendant had shot
Officér Morrison, what's your step? 'What‘do you do?

A. First thing I'd probably shoot him. If I could,
I'd shoot him. If I couldn't, i'd do whatever I can to
try to get control of him still.

Q. All right. 1In a semi-automatic that is
functioning properly, if you take a shot at one person, do
you have to réload the gun or do anything else before you

can take a shot at another person?

SCHANDEL - Direct (by Ms. Montgomery)
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A. I didn't-feel I could make up that distance

gquick enough to get with them.

- Q. Did you then happen on.to-Morrison and the
Defendant?-
A. Yes.
Q.  Where 'did you see them next?
A. When we entéred Powers Park, there was the

vehicle that was in the park that we origiﬁally got the
call on. + They were directly at the rear of the car.
Mr. Bale was down on-his hands and knees, facing
northbound. Officer Morrison'was'behind him with his
Taser out.

Q- 10kay. What did you do?

A, I came up on Mr. Bale's left side, and I put him
in handcuffs. ’

Q. And at some point in time, did you go back along
the tfail where you guys.chased'him?

A. Yes. |

Q. Okay. Did you discover anything that was
interesting to you?

A. Well, we got a gall from a witness there who
said that they saw a -- some items being thrown, so‘we
returned to the aréa. And I walked back up, éxactly

retraced the route that we chasgsed Mr. Bale. Where we took

him to the ground, about 15 feet to the west of that or.

' SCHANDEL - Direct (by Ms. Montgomery)




. 163
State v. Bale, 11/1/12

v
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

just between -- between my patrol car and where we toék
him down to the ground I found a black nyldn holster, the
stocking cap that Mr. Bale was wearing, when we originally
made contact, and his wallet, which contained his -ID.
Q. Okay. I'm showing you what's been marked as
State's 3 for purposes of identification.
Ccan you take a look at-that and see if you

recognize it?

Q. Okay. How do you know it's én,ankle holster?

. A. Well, it's from the strap that goes -- that's --
Velcro strap that comes away from the hplster. And also,
it can be used.inside the belt, because it has a clip on
it, as well. |

Q. All right. Does that look as -- in the same
condition as wheén you saw it on July 2, 2012?
A. YeS.

MS. MONTGOMERY: State offers three.

MR.-KIBBE: No objection.

THE COURT: Three will be admitted.

We will take our morning recess. Ladies éﬁd
gentlemen, We'll recess until 10:55.

1'd like to remind you not to discuss the case

amongst yourselves or with anyone else, during the recess.

Do not permit anyone to discuss it with you or in your

SCHANDEL - Direct (by Ms. Montgomery)
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“pgppléﬁﬁhgﬁWefeﬁsqrtuofwjust witnesses.saw the othei.'two

malésyasgc¢iated throwisome sstuff:

A. Yes.

Q. Did you get a look at the BB gun?
A. Yes.

0. And did it look different than the weapon that

Mr. Bale had?

A. Yes.
Q. Okay. Is there any doubt in your mind that the
weapon that Mr. Bale had was a semi-automatic gun, Smm, as

opposed to a BB gun?

A. No doubt in my mind whatsoever.
Q. You suffered some injuries?

A, Yes.

Q. All right. I'm going to éhow you what's been
marked as State's 5, 6, -7, 8, 9, 10, and 11. Can you just
go ahead and just quickly look through those and then look

up when you'ré domne.

A. (Wiﬁneés complies.)
Q. :Okay.. Do you recognize those photos?
A. Yes."
Q. Do thoseAphqpos accurately reflect the injuries,

SCHANDEL - Direct (by Ms. Montgomery)
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presenceL This admonishment applies to the evidence, the

parties, their lawyers, the witnesses or anything

concerning the case. Continue:.to keep your mind open and

free of outside influences so that you can decide this

case on the evidence under the Court's instructions.

. Please leave your notebooks on the seat of your chair so

that only your seat ﬁumber appears.
(Jury exits the courtroom)
(Recess)
(Jury enters the courtroom)

THE COURT: Please be seated. Officer, you

remain under oath.

Please proceed, Ms. Montgomery.
MS. MONTGOMERY : Thank you, Your Honor.
BY MS. MONTGéMERY |
Q. You indicated earlier that you had come to the
scene where Officer Morrison -was with the Defendant, and

you.placed him into handcuffs.

A Yes.

Q. Did the Defendant say anything to yoﬁ at allw
A. At that.point, I don't recall.

Q. Okay. If you would have -- if he would have

said something to you, you would have put it in your
report?:

Al Yes.

’ . SCHANDEL - Direct (by Ms. Montgomery)A
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identification} did he provide any of those cards, Social
Security, ID?

A. No. He said he didn't have it with him.

Q. ‘You indicated earlier that your feér, during»
that fight fqr that gun, was largely involving Officer
Morrison getting shot.

| | A. .Yes.

Q. Howlmuch fear did you have fbr yourself and the
fact that you could potentially-be shot, as well?

A. Enough of a fear that afterwards I was
evaluating my career a little bit. It makes you think
about it. Like I stated earlier,'my concern, generally
and when I'm working with other officeré, is more geared
towards them. For me it's just the way I am. That's the
way most police officers, I think, are is our concern gets

put aside, to a certain point, for the public safety or

the people we work with. Doesn't mean we don't have a-

fear of something bad happening. The fear ﬁas realistic.
It went through my head that it could go very bad for both
of us, and one of us could end up laying there dead,

especially at that range. Tt doesn't take no effort to

'pull that trigger at that range. It was elevated more for

Officer Morrison, just simply because Officer Moxrrison was
closer to that gun, and it was easier for Mr. Bale to

point that gun at Officer Morrison than it would have been

SCHANDEL - Direct (by Ms. Montgomery)
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\

for him to point it at me.

Q. Did you actually see Mr. Bale turning, actively
turning to‘point that gun at Officer Morrison?

AL No. We had taken the ground, and that's when I

saw the weapon.

hen ;you weére ‘runnizg,ihe. didr

We were taking -- like I said,
I come up on his right side and, as I got up with him,

took him to the ground. Where I found his holster 15 feet

back, there's really -- in a foot pursuit, -15 feet is

‘nothing. That's a couple steps. SO the time it would

take him to pull that out and even.start to come around,
we were on top of him by then, so he wouldn't have a lot
of an opportunity to turn. And from my vantage point, I
didn't see it. BeCause»like I said, I come up fight
beside,him,Aand,I started to plow intorhim.A

Q;' Let's talk about that for a minute:

If a persoh is just trying. to scare the police

off-in order to get you folks to stop chasing him, if

somebody is to turn and point a gun at you from 15 feet,
20 feet distance, are you guys going to keep running into
that gun, or what are you going to do?

A. . We're going to keep running, but we're going to

draw down and shoot him.

SCHANDEL - Direct (by Ms. Montgomery)







10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

194
State v. Bale, 11/1/12

top here is called a follower. And that's got a spring
under it. So as you put bullets in the top, it pushes

that follower down and compresses it. So when that cycle

~of operations happens and those empty bullets are thrown

out, because you put this magazine in here and it's full
of bullets, it has a next one that it continues to feed,

until all the bullets are used.

Q. And the follower is. inside the magazine?
A. That's correct.
Q.- Didsyouteheckitoiake’ sureirthatithatiwas

funcgggningwproperly?w?
AT YésT
0. wAﬁdu?%wékay;'wAnd:didlit?.
A. It . did.
Q. What's your next step?
A. After I loaded it, thén IAactually -- well, I

loaded the bullets into theAﬁagazine and the magazine into

the gurn. And then I pulled the slide back of the weapon -

to load the first round.
Q. Okay. Now, you testified earlier that when you

pull the trigger, this explosion makes the slide go back

‘again and pick up another bullet.

A. Right.
Q. But you're testifying here that you're making

the slide go back, manually, yourself.

HOLDEN - Direct (by Ms. Montgomery)




10

11

12

13

14

15

16 -

- 17

i8
19

20

21

22

23

24

25

195
State v. Bale, 11/1/12

A. There has to get -- a bullet has to get in there

to make the cycle of operations begin. That first bullet

~in there, when the firing pin hits it, that begins the

cycle of operations. To begin it, I have to manually put
that first bullet in there.

Q. Okay. Can you describe to the jury the
operation of basically putting that. first bullet into
an -- a firing position?

A. Inserting the magazine. And then this right

here (indicating), on a semi-automatic this is the slide,

4which is in this case you can see here it's pulled back

and locked to the rear. Without these zip ties, this
would be forward. It would be flush here. And the back
would be all the way to the back here.. And this is the'
hammer on this weapon, which would bé exposed. So to
actually get that first bullet in there, you grab the top
slide. You pull it back. As you pull it -back, that first
bullet ié allowed to enter into the chamber so.that when
it moves forward, now thé bullet is locked into place, ahd
it's ready to fire, to control that explosion.

Q. And what happens to the hammer, when you let go
of that slide and‘it goes back forward?

A, The hammer stays in the back position, ready,
with that spring pressure that, when it's released, it can

hit that first round.

HOLDEN - Direct . (by Ms. Montgomery)
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Q. If the hammer is not cocked back, for whatever
reason, is there anything to make that bullet fire?

A. The bullet can't fire until something hits the
back to activate the primer.

Q.- Okéy;i"AiiwriéﬁéfM4Aﬁafdidﬂyougbheckﬁto?make
sqrentheﬁsiide?was~operational;andythatwyouAcoulduactualiy
chamber a:bullet? |

A A;p.[Yes;wludidu-_Andyip3£gnctionéﬁgp;operly.

Q. Okay. Sé what's your next step in checkihg to
gsee if the gun is operational?

A. Once it's'ready to go, I made sure it had --. the

safety was off. And:then I was'dctually;videotaping .-

. myself doing it-at the samg,time;«qi fired "threé "rounds

consecutivelinith.the*bullét;”Withﬁthemgun;
Q. Where do you'fire them to?

A. I was at the Port Orchard Police firing range,

firing them down. range. .

1Qv¢f~SOﬁWaS#thﬁﬁﬁianYﬁdiffiQHitYpin~thétmweaﬁbn
firing ‘thriee’ consecutive: bullets?

A. No.:@ 'Did everything absOlutély-like it was
supposedmto;.

Q. All\right. Now, between the time that you fired

the first bullet to the second one, did you have to

re-cock the hammer and slide it back?

A. Not at all. The way that it's designed, as a

HOLDEN - Direct (by Ms. Montgomery)
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semi-automatic versus, like, a revolver is, once you fire

that first one, it does everything‘on its own to get rid

.of the empty casing load, the next one in there. And then

“that one will fire as soon as you pull the trigger again.

So it did that all three times in a row.
Q. ‘ Now, what would the purpose be for having the
hammer cocked back on any weapon?
A. To fire it.
Q. Is there any other purpose for having a hammer
in a cocked éositién, other than firing a weapon?
A. Not that.I'm aware of, no;
MS. MONTGCMERY: I have nothing further at this
time.
MR. KIBBE: No questions of this witness, Your
Bonor.
THE COURT: Thank you, Officer. You may be
excused; subject to recall.
Mé. MONTGOMERY: The State calls Officef Andy
Brandon.
Youf Honor I've gét to walk just a distance.
(Ms. Montgomery exits and reQeﬁters the courtroom)
DIRECT EXAMINATION
BY MS. MONTGOMERY
Q. Good afternoon. Can you please state your name

and épell your last for the record?

BRANDON - Direct (by Ms. Montgomery)
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Q. -- can you tell as to when exactly it was --
wheﬁ exactly it was cocked?

A. No.

MR. KIBBE: Thank you.
REDIRECT EXAMINATION

BYlMS. MONTGOMERY

Q. ~-So if you carry a gun around that}s cocked back,
what doesithat mean? What does that.mean, in terms of
thatlgun?

A. Typically, with law enforcement, if you have a
firearﬁ that has a hammér on it, When it's cocked back, if
means‘if's live and ready to fire.

Q. Is a gun more ready to fire if the hammer is
cocked back or less ready to fire, if the gun has a
hamme??

A. If it's -- let's say I'd say it's more ready to

"go. It's an easier trigger pull. And depending on the

type of gun, sometimes you have to have it cocked back at

~all times to pull it. If it wasn't cocked back, it

wouldn't fire.

0. Is there a gertain term of art called a half
cock or to have a gun cocked back halfway? Or is that
hammer back or it's not back?

A. Some firéarms do have it whererthere‘s‘two

different stages. ~But there is not -- like, for the

BRANDON - Redirect (by Ms. Montgomery)
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3

second stage would be, in some firearmg, more of a safety,
more as a safety than if it was all the way back.
Q. But this gun does not have that two-stage cock?
A. No. It only has fully cécked or-depressed.
Q. So:iﬁra person is carrying around.a fully -- a
gun that's fully cocked back, that gun is réady to fife?
A. Correct. .
MS. MONTGOMERY: No further questions.
THE COURT: Re-cross?
MR. KIBBE: No, Your Honor.
THE COURT: Thank you, Officer: You may be
excused, subject to recall. | .
THE WITNESS: Thank you, sir.
MS. MONTGOMERY: Your Honor, the State would
rest.

THE COURT: Mr. Kibbe?

MR .+ KIBBE: One=moment.. . .
Ygﬁrgﬁpnprmmat;thiswt;m@mtheQDEEQnsewmestqf
THE COURT: We'll take a brief receéé. Ladies
and gentlemen, wg're going to take a brief receséu We're
going to discuss some administrative‘matters. We didn't
anticipate getting the case to you this guickly. But I am

anticipating doing closing érguments later today.

I made a mistake. I told you that we would not

be in court on Friday, because I did not expect that we
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would be able to get to closing arguments. ' We éan
deliberate tomorrow. So I'm going to ask you to talk
amongst yourselves whether YOu wish to deliberate
tomorrow, if necessary, if you do hot reach a vexrdict by
close of business today, or whether you wént'to skip
deliberations Friday and come back Monday. I ﬁope you can
reach a consensus’on that point.

We'll be at recéss for a few minutes.

(Jury exits the courtroom)

THE COURT: Eirst of all, It've given each of --
éach of the attorneys a copy of mytpropésed court
instructions to the jur?. Please take your time. Read
your copies, and let me khow‘if either of you has any
objections or exceptions.

MS. MONTGOMERY: No objecﬁions from the State,
no exceptions from the State. |

| ~MR..KIBBE:. One moment;QYQurgﬂonof.

Nqﬁpbjeéﬁiéﬁs from. the=Pefénse. .

THE COURT: Nor exceptions?

MR. KIBBE: Nor exceptions.

THE"CQURT: Mr. Clerk, may I have thevrecord of
admitted -- of exhibits?

" According to the Court's records, il exhibits
have been admitted, being Exhibits 1 through 11. Number 1

is the 9mm weapon. Number 2 is 14 rounds of ammunition. -
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Numbef 3 is a gun holster. And Numbers 4 through 11 are
eight-by-ten photographs.

Does that concur Qith yoﬁr -~ Counsels'
understanding?

| MS. MONTGOMERY: Yes.

MR. KIBBE: Yes.

THE COURT: And these are the only documents
that will be going back to the jury room. I do anticipate
I will send the firearm back. I will caution the jury
about not cutting the restraints.

MS. MONTGOMERY: Your Honor, the bullets -- I
never like having a firearm and bullets go back. I just
don't. I don't know how the Court feels about it.

THE COURT: Not real happy about it.

What{s your position on that, Mr. Kibbe?

MR. KIBBE: As I -- so as I understand’it,
ydu're sayipg that you don't want it to, and the Court is - |-
more or less agreéing with that. fhat's fine ‘with the.
Defense.

MS. MONTGOMERY: In the past the -- like, when

we have drugs, we would take a picture and then send that

" back to them or do éomething like that. - Or they can look

at it at separate times. That's also something we've
done, which I think would be the best in this situation.

THE COURT: What I'm going to do is tell them
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minute.

What is my job as the State? I have to prove

the elements that make‘ﬁp the crimes charged beyond a

reasonable dQubt. In Count 1, the Defendant is charged
with Assault in the First Degree. 1In Counﬁ 2, he's also
charged with the'crime of Assault in the First Degree.
Tﬁe elementé that I have to prove, there's four of theﬁ.
There‘slfOUr things that I have to prove beyond a
reaSonable doubt; that on July 2, 2012, the Defendant
assaulted Officef Morrison for Count 1 and Officer

Schandel for Count 2 with a firearm; and that he acted

with the intent to inflict great bodily harm; and that

these actions took place in the state of Washington.
Well, the State would submit‘that elements
Number 1, Number 2, and Number 4 are not at issue. We

know that the Defendant had a gun. We know that the

-Defendant: -- the firearm was operable. We  know that-these

things happened in the state of Washington. The réal
issue in this case comeé down.to did he act with the
intent to cause great bodily harm to these two officers?

| Now, back to'ybur jury instfuctions, the State
would suggest that yoﬁ usé them and read them. Because it
contéins‘definitions for various terms, like assault and
intent and great'bodily harm. And these definitions

instruct you for how to go about your deliberations.
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Let's télk égbut what intent is. Inteﬁt is
acting,with an objective. You have something that you
want to accomplishl You have én objective, something to
do. Or you're acting with a purpose to accomplish. And
that purpose or objective turns out to be a criﬁe, turns
out to be something you're not suppoSéd to doi . That's
what intent means, undexr the law. |

What does .assault mean? Assault is acting with

‘the purpose to accomplish or with the purpose;to,héve an

objeétivelto injure. But in our particular case, and the
law says it's okéy, you're acting with the intenﬁ"to
injure, but for some reason you fail.‘ You're prevented
from injuring aﬁother person. But you could‘have.hurt
them, if you weren't prevented from doing it. That's an
aséault. That's the definition of assault.

The other definition of assault is you act with

the intent to.scare the heck out of somebody into -

‘believing that,they}ré going to be injurgd. ‘Assault, in

_the state of Washington, does not mean that you caused

bodily injury. It does not mean that. You do not have to

hurt somebody to assault them in Washington state. iYou

have to '8céEeithem.. You have to.act like y:

Hem:sand you could havey; réaadﬂéésﬁxou

Let's talk about great bodily harm. That is
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also defined in the law. And what that means is that this
harm that you could have but were prevented froﬁ causing
would have.created the probability.of death. or the
probability of,significaht serious permanent diéfigurement
or loss of function of a body part ér organ. |

Do I have to prove that the Defendant intended
to kill Officers Morrison and Schandel? If you look at
elements one through four, you will not see any
requirement that I have to prove that he intended to kill
them. What I have to prove is that he assaulted them and
that his intent was to inflict great bodily harm.

All righﬁ. Let's talk about the facts for a
minute. You heard from several witnesses in this case.
What you heard was that the Defendaqt was contacted
because of a drug in&estigation and that he did noﬁ give
his ID. You heard that he was looking furtively around,
that he was acting sk'et'chy,‘ that he said he didn't have
his ID énd that he tock off rﬁnning. You heard that the
officers gave chase, and you heard that the officers
tackléd him, that Officer Schandel said he's got a gun and
that Officer Morrison heard a click. You also heard that
the first thing that Officer Morrison saw about that
weapon was that the hammer was cocked back in a position
ready to fire. '

Why do these facts equal intent to create great
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bbdilyghaﬁmyprﬁtoEinfliétﬁgfééﬁﬁbodfiyihéfmf»onwthe

Defendant's part, towards thése officers? Well, let's

- talk about that. If intent means acting with a purpose,

let's look at what the Defendant did, step by step.

Is it interesting to you that a holster for a
gun was found about 15 feet back from where Schandel and
Mbrrison were able tb;tackle the Defendanf? Fifteen feet
away. ?hat holster was separafe from where that gun was.
The housing for that gun was dropped baék a Ways,away,'
enough é ways away that it's éét to make you think.v If
the Defendant was trying to just ditch this gun, because
he didn't want to be caught with it for whatever reason,

why not ditch the entire thing? If you're pulling your

gun out and you want to get rid of it, what's the easiest

thing for you to do? Drop it. End of story. Théﬁ@glster

'#ﬁ.@W%Q@edw?Q7keﬁpﬁihﬁWiﬁhﬁhfﬁ;ﬁ*Thaﬁ? “hy -Hetheld .on .to

At

Well, think about the reasonableness of holding
a firearm, when you've got two armed police officers
chasing  you down. What do you think a reasonable person
would think might happen, if.you get caught with a
firearm, runﬁgﬁg away %éom ghe copsé Do“you think that

the cops might take out a gun and maybe.shoot you dead?
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Do you. think that's something that might go through your
mind? If you're running with a gun, what is your purpose -
ih holding on to that gun, as opposed to dropping it where
the holster was dropped?

Let's talk about the next significant step in
this process. When the officers tackled the Defendant, .
what happened?"He went to his knees. Officer Morrisoh
went to his knees. . Officer Schandel is to the side of
him. The Defendant is facing the same direction and is in
front of Officer Morrison and to the side. He's facing
away from Him. It's not like they're face-to-face. What
does that mean? That's so significant in this case.
Because what did the Defendant do? Turns. Unless he's a
robot or somehow possessed by something'that made him do
that, that turning is a volitional act. And what other

purpose would he have done that for; other than to get the

gun. where it needed to be, in order. to inflict great ..

bodily harm on this officer? -What other purpose would
this man have to turn his body, with a gun in his hand, to
contact that gun against Officer Morrison. That's intent.

That shows you intent right there. Because it's a

~volitional act that he did with a purpose. It wasn't

accidental. It was intentional. He did"it on purpose.
Because he had a purpose. What's that purpose? :To'killy.

this officexr, to hurt this officer, to:get "away:from this
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officer.

But that's not éll, Let's think about the next
step. He didn't just turn and kind of. wave the gun around .
in.Officer Morrison's general direcﬁion. When Officer
Mofrison was hands on with that gun, what did the
Defendant do? Did he give up, drop the gun,‘take his
hands off, say I surrender, I'm going to stop, I'm not

doing this anymore, I'm done? No. He pushed it. He

| pushed it against him. He resists Officer Morrison's

efforts to keep the gun away from Officer Morrison. This
Defendant wanted ﬁo do the exagt opposite of what Officer
Morrison was doing. Officer Morrisoh,was trying ﬁo save
himself. What's the Defendant doing? Pushing it. What
does Officer Morrison have to do? He'é'got both hands on
this gun, and he's having to lean back so that this gun
doesn't come around ahd end up square in his chest. 1Is
that aﬁ act done for.a;purﬁose?“ Is pushiné'a'gun'an'act
done.with a purpose andlan objective? You bet it is.

But that's not ali; The Defendant didn't try to
pull the gun, point the gun from a range that was
ten feet, 26 feet,'15 feet. He didn't run from the
officers, take a step and turn back and go leave me alone,
I've got a gun, let me be. No. He took off running. And
when he's running, what is he doing? Pulling that gun out

and sliding that gun back. He didn't get it slid all the
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way back, probably because he was running or falling. But
he did slide it back enough to cock that thing.

Couldn't -- if you just wanted to get away from

‘these guys, couldn't he have just taken a few steps of

ruﬁning and pointed a gun and éaid leave me alone?
Couldn't he have déne that? Would it have taken the extra
steps of cocking and sliding and pushing and twisting and
pointing to get done what he heeded to do, unless he‘had
some othér objective .in mind besides just escaping?

Sometimes the part of the trial that becomes the
most interesting is not what you hear but what you don't
heari And in this particular case, you didn't hear
someﬁhing that really should inform you about the’
Defendant's intent. You'wve got two officers fighting you
for a loaded, cocked gun. And what does the Defenaant

say? Nothing. ©Not I quit, I surrender, don't, I'm

- stopping; riothing. He says nothing. Does he have to say-

I'm going to kill you? 'Weil, there's a couple ways of
saying that,'and‘one is with your words, and another is
with a cocked.guh. But isn't it interesting to you that
even with his words he doeén't take any steps to back out
of fhié or to stop this? No. Because he's fighting,
becausé he haé an objective. And his objective is to
inflict great bodily harm on these officers.

Did the Defendant assault Officers Morrison and
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Schandel in the first degree? Let's go back to the

elements for a moment. .Did he.assault them?

wi;hﬁggpgnt4ﬁgwgaugeggreatsbodilyﬁharm,udid he aqt”With an

:objective?hpnidvhegagp.w;phwgﬁpurpgggwﬁokaccomplish? . Was

that;purpose;to,injure,ﬂandwdidyhe,fail5béééﬁée*hé was

pfevénﬁéd?&hﬁeah?ﬁﬁmheLeVideneg&showslwin“fadt¢Wthat

,thaths:exaéE1YﬁWh3é-happéhed héﬁé:gﬁcén there regally: be

" any.:;zz.gt:he3:~::.:;z§‘>ip‘flf=ériéﬁt?i.on,?

Well, how do you know, since you all weren't
there, if Officer Morrison and Officer Schandel are

telling you the truth? You have a jury instruction --

' it's number one in your packet -- that talks‘about how do

you determine credibility. And if~youfll remember back in

voir dire, that was a conversation that we had and that

vou also had with the Defense. How do you determine

‘whether somebody is telling you the truth or not? Well,

the jury instruction provides you with a road map. Let's

.take a look at what the fac¢tors are that you can consider.

Jury.instfuction Number 1 talks about the
credibility and how to judge it. The first thiﬁg to
consider, when yoﬁ‘re determining credibility, is;tﬂe
opportunity of the witness to observe, the‘opportunity of
the witness to know the things that they're testifying

about, their ability to observe accurately, the quality of

their memory, manner while testifying, any personal
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ladies and gentlemen of the jury,.

A firearm is a deadly weapon. Your jufy
instructions tell you that. .What's inteéesting about the
jury instructions is that a fireafm-is a deadly weapon
whether it's loaded or whether it's not.- -And in this
case, there is no doubt that this weapoﬁ was loaded. lIt
had bullets in the magazine that was inside the gun. Is
it interesting to you that there wasn't one bullet in the
chamber? The State suggests that this actually makes the
credibility of these officers -- the fact that thére was
no bullet in the chamber makes thé'credibility of these

officers more tried and true. And here's why. You've got

a Defendant running. He's trying to get éway. He does

not want to be caught. He's pulling éuf his gun. He's
sliding it back. He's getting tackled. He's running for
his 1life, too, because he doesn't want to go to‘jail.
Don't you think it's reasonable that, in that crazy
scenario, he wasn't able to get that slide all the way
back- and chamber a round?, Yeah. It's réa?onable, Thiﬁk
about it. What also is reasonable? That those officers,
when they saw that hammer back, thought that that gun was
ready to put a bullet into their.chest.

All figﬁt.l Let's talk about Count 2. Céunt 2
has to do with'officer Schandel. Now,_you may say, well,

the gun was never pointed at Officer Schandel. Well,

Laf'not only
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for his partner, the man he trained, but also for himself.

Because what did he tell you? He told you that if John

.Bale blew away Officer Morrison, all he had to.do“ie.lift

up his arms and fire one at him, too. How fast would it

have been.for John Bale to do that? Much faster than it

’would have been for Officer Schandel to release, to pull

his gun that has a double tension on it on the holster and

to prevent that from happening. Officer Schandel was

‘teghally as assaulted as Officer Morrison that day.

Let's talk about Count 3, Possession of a Stolen
Firearm. You have‘a jury instruction that tells you what'
the elements are for that particular crime. Possession of
a Stolen Firearm, the to convict instruction with the
elements is Number 18. And it tells you that on -- that I

have to prove on July 2, 2012, that the Defendant

possessed a firearm, that he acted with knowledge that it.

was stolen, and that- baelcally him hav1ng it meant that
the real owner couldnft have it, and that these actions
happened in the state of Washlngton

Now, can you know, beyond any shadow of a doubt,
that the Defendant knew this firearm was stolen? No. We
don't submit that you can know that. Nobody can know
that. But can you have confidence, can you know beyond a
reasonable doubt, that John Michael Bale knew that this

firearm was stolen? You bet you can. And you want to
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purposes, the judgment and sentence.
'THE COURT: Very well.
MS. 'MONTGOMERY : I 'have them separated outi

So, Your Honof, in this particular case, the

.defendant's standard range on counts I and II is fairly

complicated. He is -- his offender score in count I is a
nine. The seriousness level is a 12. His range is 240 to

318 months. He also has a firearm enhancement that heAwas'

-found. -- that was found by-the - jury,: which adds 60 months

to that particular sentence.

Under count II, his offender score 1is actually zero,

~and the way that is calculated is under 9.94A -- I believe

that it's 589 where there is a most serious offense when

there is two of thém. Then thé first one is calculated not
using the second counf, and then the second one is
calculated with the offéndér score of zero.

So under the'SRA,'hé;is a zero for count II. His

range is 93 to 123 months. With a firearm enhancement, he

is looking at 153 to 183 for that.

The other interesting spin on this is the firearm
enhancements have to be served first and consecutive with
no good time for 120 months on counts I and II. And then

following that, counts I and II -- whatever time the Court

‘gives him in the standard range -- has to be served

consecutively as well. And count III he has an offender

STATE v. BALE




10

11}

12

13

14

- 15

16

17}

18

19

20

21

22
23
24

25

 November 9, 2012 )

S ST

| score of ten, seriouSngss'leVel of five. He 1s looking at

"5é't5}96»montﬁs.‘~fhétAfﬁﬁ§%56néufféﬁ£‘with'EVérything.
Now --
THE COURT: i'm sorry, Counsel. Is it the
.State's position that one and two run concurrent?
',MS. MONTGCMERYr Qng’andmtwo'rUn consecutive.
THE COURT: So he 1is lgoking at 214_to 318, plus
153 to 183, plus 72 to- 96, plﬁé 10°?

MS. MONTGOMERY:  Actually;=wit's:-- probably: the

easii ﬁ“Way,toﬁﬁf%ék,"tﬂ&éﬁﬁ@d@ﬁtoﬂﬁayg§

2ﬁd@ﬁh§%9hvcounﬁﬁl

and '%ﬁdhfhéﬁbﬁﬁdﬁgg’ f;hé@ﬁfigquWGuﬁﬁthé range
{béﬁﬁéénxﬁ~,ohwc0uht7i7bfﬁQ%@ﬁtoﬁ@@B;ﬂéﬁdffhen‘the range on
Acoqnt~II”ié-93ft0'123.~-éo‘theﬁxonEéEYGu:gét all”of those
nqmbersf.yoﬁ add-if-all-tégether7f6r a'total number of
-months of confinement.

THE COURT: Which is?

°MS ,«3:’:1'M"Q'N5pg OMERY :." " WhiFchiwbuld ‘be, 'as- I figured

sty ¥ours Honer; fatthe Hightend w-1hé is Tookingiiat: 453

Vmontﬁé?énﬁbheyypwﬁéﬁéﬂahdi56ﬂ3monthS“bnﬁthe‘high“eﬁd;ﬁ37.75

ﬁye@r&ﬁénﬂﬁheﬁibw- ,
THE COURT: Withoﬁt the firearm enhancements?
MS. MONTGOMERY: That is with everything.
THE COURT: That is with everything.
MS. MONTGOMERY: And 46.75 on the high.

And, Your Honor, we do have a recommendation on

© STATE v. BALE
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Thé'firearm enhancements, -and so on, add up to a lot of

~time.

J

Mr. Bale's criminal history, he dodées not have any

_prior crimes of this nature:. All of his prior convictions

are class C property crimes, drug possession-type of

offenses.

‘He has a long history of drug abuse. What we Have
talked about in private, Mr. Bale and I, is at the time
thaf this happened he was under theiinfluence of narcotics.
That-may haye played aArole.in his décision—making at that
time. Tﬁere is no excuse for what it was that the jury
said thét‘happened. | |

4 ULﬁim3te;y iﬂém@géﬁﬁgFtp“bgwﬁﬁkiﬁ@}forwtheﬂlow;end
of;ﬁhé#éﬁéndaﬁdgféﬁge'6ff%@05mohﬁh§?onhébunt;1 and-93

months: to:run.consecutive.oh . count II ‘ahd:to run

cQﬁfééﬁﬁiyé%E?,ﬁhd?%Gﬁht‘ilIﬁ@baruanohcurrent. I think

,thaE°is more than sufficient. We are talking about, you

Ehow,"36 years or so in terms of confinement time.
"The way that the statute is written, as I explained
to Mr. Bale, an Assault I can include very, very serious

injuries. Is the way that I can figure, if Mr. Bale had,

~in fact, -pulled the trigger and shot the officer but failed

to kill him, we may be also an Assault I. So it may be
that because of the officer's own attempts to get the gun

away from Mr. Bale that the gun. was not fired.

STATE v. BALE
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NevertheleSs,Aultimately‘no'one was injured, so for

“that reason, I think the bdéttom of the range is appropriate
and also given the  fact that Mr. Bale's criminal history

~does not include any.firearmsxor.violent‘offensesv-

~And in looking at this case, you know, Mr. Bale and
I have talked about what options that he has.
Unfortunately because of the fact that this.is considered a

violent crime, as far as I can tell, he is not eligible for -

a. DOSA sentence. So 1f I were to ask the Court for a DOSA

and have him screened for a DOSA, as far és I can tell, the
Court would not hafe the jurisdiction to grant it if it was
SO inqlined anyway.

So I do have -- I prepared a notice of appeal and
order.of indigency for Mr..Bale, and I aék the Court to
sign the order of indigency and find>that Mr. Bale cannot
afford to represent himself at appéal. That will be his
next avenue t6'$ee whatrhe ééh dorinrfhié éasé. Irguess
that 1is ail that I have at this time.

THE COURT: Mr. Bale?
THE DEFENDANT: Yes, Your Hoﬁor.

THE COURT: 1Is there anything that you want to

say before I impose a sentence?

THE DEFENDANT: Yes.. May I read something that

I wrote?

THE COURT: You may.

r STATE v. BALE
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THE DEFENDANT:  Your Honor, I am asking for a

second chance at life, ande»am thankfﬁl at least to have'a

‘chance to speak freely. T am riot a violeéent person. You

.can tell by my-past. record-and ---nor- gun charges. I -have

done a lot of badlthings in‘my life, but this time I am not
guilty Qf harming anyone or'intending to.

I have a daughter and a son to takevcare of, and I
would really like to see them, touch their facés, kiss them

aQainwwhile-theyware'youngn‘ I am 29 years old, and I just

.got my GED and was on my way to coéllege to be a master

‘welder at Seattle Central Community College. I had a clean

-- I have -- I had a clean-and-sober living arrangement at
Hope Center on.Bainbridge Island and start over. This
letter is so that you see the truth in me and my heart. I

am asking for an exceptionally low sentence with DOSA or
some sort of treatment from you.

’Youf Honbr, fhis iéra-bég forvmy iife and é Huge
wake-up call to.see what I could héve done or lost. I am
asking for a second chance so I can be something before my
life will be over when I get out of prison. I am asking
for ten years or less. I mean, that is a lot to ask for.
I never intended to’eveq harﬁ or‘even shoot an officer,
nothing. |

You went through the jury, and I -- it's just

unbelievable that something could turn into 36 years for

STATE v. BALE
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;not harmlng somebody, and I-wasnﬁt~even.intending to. It's
:just that is a lot of. welght That 1s a lot of welght to’

'put on. somebody and for not d01ng somethlng

‘ I would have had people to come back me ‘up here, but

_they couldn t make 1t, 1like my pastor, my mom and my dad,

but they were,'unfortunately,.unable to make it.
I just -- this is just.'a rude- awakening, you know.
I just ask for not that much time. This-is =-- that is just

amazing, you know. I have no record of violence or/y

anything. I am just asking for a second chance of like ten

years or less. I know that it's way far-fetched. I know

that it's out there, but that is all.

THE COURT:. On count I it was very fortunate

that ~officer Morrison is not dead. Mr. Bale, you had a gun

s

- strapped to your ankle, and you tried to pull it out in the -

course of a routine arrest. And you had that barrel right

 up against his chest, and I think that there was a very

good chance that he could have been dead. "I cah't conceive

of going below 318 months on count I.

l'es'sTegregious:on “cdlint

ﬁCOnoﬁpmenpi3plusaphe‘two'GpﬁmbhbhbperlodEWforﬂﬁhé[firearm

enhgncement.

That is a lot of weight, sir, but we can't have

people . running around with guns Strapped’to their ankles

. : . 10
STATE v. BALE
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COURT PROCEEDINGS

* k% kK

. THE COURT: State versus Bale, 12-1-00762-2.

s
K . 0ty

:ﬂ@MR;‘KiﬁéE: Your Honor, Mr. Bale can remain
séated. We are on for a status this morning.. There is a
-cbuplegof different pending issues right now. We are in

the proéess -- my investigator met with Mr. Bale last week,

and we are scheduled for interviews of the officers, and

nithewprocéss vof igetting, sthe
gerprint, stuff fréiithe crime;lab. |
The trial date, at this point, is only fwo weeks

away; I don't see that as realistic, given the serious
nature of the charges and the outstanding discovery-issues,
so I am asking to move the trial dateraufew weeks and set a
status again iﬁ a couple of weeks.
fgx,@gsﬂ%{E?HEDEFENDANT: I object, Yqur H?nor; I object
to that. ‘

THE COURT: Mr. Balg, the determination to make
a motion for'a continuance is at your attorney's
discretion.

MR. KIBBE: Your Honor, there has been no prior
continuances. I tﬁink that it's in Mr. Bale's best

interest: He is --

THE DEFENDANT: I object still.

STATE v. BALE

N
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SUPERIOR COURT of WASHINGTON
County of j(ji-ﬁ?ca;ﬂ

STATE OF WASHINGTON, NO. [2—]— 0&74’2*2

Respondent,

Pro se Notice of Appearance
- VS,
John M. f@alc’,

Defendant.

The undersigned enters an appearance in this action, and demands notice of all further
proceedings. The Clerk of the Court and the opposing party will be informed of any changes in
address. Any notices may be sent to [You may list an address that is not your residential address:

" where to accept legal documents]

Service Address:

J@ﬁm M Dale tEsuvsY3 ph~o7 \
C@yﬂ'z‘& /(z"%w ;ﬂm.;l"’m'i £o.B8ox 769 (_‘/@,m’ia///W% 932 £

Dated: ['2//23// [C{ . ‘)/i

Signature of Party Appearing
~ .
Joha M Pale

Print or Type Name

Notice of Appearance Page 1 of 1



SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF_[£ 1hSap

STATE OF WASHINGTON Case No: [L~~OO7/62—2_
Plaintiff, |
v o MOTION TO DOCKET
JTobn M Letle. (Criminal)
" Defendant.
To:  The State of Washington, and  [& 484 ’]? ' . County

Prosecutor, Attorney for the Plaintiff, and the Clerk of Superior Court.

' PLEASE TAKE NOTICE that the defendant, J dhn. M [fale: .
Pro Se, Will move the above courtonthe 2. day of Jovnedear Y ,20 157,
at the hour of 4 &rl) AM ., for a Hearing to w1 lon £sr [ VRE ) and the

clerk of the court is requested to note the same at the date and time on the Criminal

Motions Calendar.

.OV‘ ot o éﬁf}yaﬁ“cpﬁt%&

Motion to Docket, Page 1 of 1 -






\Ew\cﬁ\\(,g S%ef\ O\ X o

DECLARATION OF MAILING

GR 3.1
1, O} Un 9/\ (€ on the'below date, placed in the U.S. Mail, postage
prepaid, i___ envelope(s) addressed to the below listed individual(s):
S¥GV¢M Or%@m - preSecater
ElY DVistou s+ | Reasse (D lL/ﬂM% e
Port o rehove C/D [45[/V I/VJVVZf‘@ﬁMﬁU“Y
Wh q85¢£ é/q Or VzSzmx §F MS: 35

port- wa/\cuz{’/ WH 94836C

(wird ClerlC
(Y Owixern §1
port orchors
W A8 3L L

Tama prisonef confined in thé Washington Department of Corrections (“DOC”), housed
at the Coyote Ridge Correctional Complex (“CRCC”), 1301 N. Ephrata Avenue, Post Office Box-
769, Comnell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and

CRCC Policies 450.100 and 590.500. The said maﬂmg was W1tnessed by one or more staff and
contained the below-listed documents.

,V/‘ﬁ'sc: Notire oL /{@ﬁodarm.ﬂd

1.
2. f‘;/‘ojc—:/“ yqf #&lwﬂmmc o pearant €
Metodin o 1 _&;&M&S’f‘—— f‘aCﬁmpac/ st TVDrmrUz}w;

[S8]

4
s.
6

I hereby invoke the “Mail Box Rule” set forth in General Rule (“GR”) 3.1, and hereby

declare under penalty of perjury under the laws of the State of Washington that the forgoing is
true and correct. '

DATED this W# day of Februowy) 2015, at Connell WA,
: /

Signature Jﬁr
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Exhibit E

SUPERIOR COURT OF WASHINGTON
COUNTY OF KITSAP

dele a8 Loz Rimésem | Nos [2~] =00 762 =2
Piaintiff/Petitioner )
, . NOTE FOR MOTION DOCKET
E=m Pussell © Havse. . :
Attorney for Plaintiff/Rytitioner _ (NTMTDK)

Vs.

d J ohn ., Raele

Defendant/Respondent

Tohn MRake . 1Pro-e. ,

Attotney for Defendant/Respondent

“TO THE CLERK OF THE COURT AND

T0: - Kee k\ \ Nerke ormeny
D Cral: e KR ohe.

Please take notice that the under51gned will bring on for hearing:

NATURE OF MOTION: Tos Reeduenk vetaadling apa Toge vec_om\\x\o Cm%r Sranserpts
A @ngh%e

The hearing is to be held: .
patE_Feloruewy Ooth 20 /& TmE Yoo g@ypm.

AT. JUDGE/DEPARTMENT NO.: %Av@.uah 'Rf\ﬁ\ KO
: Superior Court of Kitsap County
614 Division Street
Port Orchard, WA 98366

COURT COMMISSIONER MAY HEAR THIS MOTION: [ YES [0 NO
ELECTRONIC RECORDER ACCEPTABLE: ‘D YES B NO
COURT COMMISSIONER MAY HEAR THIS MOTION 7 YES BJ NO

paTeD_Feh. 4 y H0/S~ Signed': %\

Lawyer for: F\QMQF\‘E

Address: | 3@\ A). grby\,,\o}e\d (PoRax 269
C onme U, Luq%\f\hz%om Az6

| Telephone: CSOO\\ 0

Kitsap Gounty Superior Gourt Local Rules : : Exhibit E
‘Amended 06/21/2011; effective 09/01/2011 B



\ Tidoe Neven D\ kom

Seiferior  COURT of WASHINGTON
County of lé‘[?ﬁf&\P

Stote of woasbkihsten NO. | 2= [=~00 762~ 2.

Respondent,

Pro se Notice of Appearance

V.
John M. Ball

Defendant.

The undersigned enters an appearance in this action, and demands notice of all further
proceedings. The Clerk of the Court and the opposing party will be informed of any changes in
“address. Any notices may be sent to [You may list an address that is not your residential address-
where to accept legal documents]

Service Address:

Jobn M Ba cﬁgqgwfj DA~ 7
Co \/r)nLe, d’sc/(ﬁm\wm /90 /)’p)z{ e (,m/wcz// WAQ%Q{‘

Dated: 2—/ $Y/15 | P

o Signature of Party Appearing

Uﬁd/m M. @‘1_/63

]

Print or Type Name

Notice of Appearance Page 1 of 1



| Eud&3¢ Slevren Do

. " STATE OF WASHINGTON

S p COUNTY
. STATE OF WASHINGTON NO. 12_~{~ OO76 L VA
Plaintiff, .
MOTION FOR ORDER OF TELEPHONIC
V. APPEARANCE
f\ -
Tohn M Bale

Defendant

. r—\ N . .
COMES NOW, 4 } z h ¥ M B - I 4 , the defendant, pro se, to respectfully

move this court for an order to appear by-telephone on the 20 dayof Paﬁmr{y 2005

- 'Tﬁe'defendaﬂt, Joha M. Baf& ",1'equestsr"telephone appearance because. -

Hle r'\S e C@vm@é /Z/‘ij-& /ﬁmk@m

The defendant’s attendance at this hearing is not possible absent an order from this court

for this purpose on the aforementioned date.

| Dated: Z,/(’/'/ [=

Respectﬁﬂly submitted,

Signature

Jo g ﬁmlcf_ﬁiﬁ/%g o2
Printed Name

P, BoY 764 connell

W/i) sl 6

Address
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RECEIVED FOR FILING
KITSAP COUNTY CLERK

FEB 12 2055

DAVID W. PETERSON'

SUPERIOR COURT OF WASHINGTON
IN AND FOR KITSAP COUNTY

STATE OF WASHINGTON,

VS.

JOHN BALE,

Plaintiff, _ '
ADMINISTRATIVE CONTINUANCE
OF MOTION TO REQUEST
VERBATIM AND TAPE.
RECORDING TRANSCRIPTS AT
Defendant. STATE EXPENSE

**Clerk’s Action Required**

The matter set for 9:00 A.M. on February 20, 2015 is continued to the After-Sentencing
Calendar on February 20, 2015 at 11:00 A.M.. The Court has notified the following persons:

John Bale

] Telephone "[X] Mail [] Email

Kitsap County Prosecutor’s Office

L] Telephone X Mail [ ] Email

DATED February 12, 2015.

ADMINISTRATIVE CONTINUANCE

NAWe

Chris Jeter ~
Judicial Law Clerk
KITSAP COUNTY SUPERIOR COURT
1 614 Division Street

Port Orchard, WA. 98366
(360) 337-7140
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CERTIFICATE OF SERVICE

I, Chris Jeter, certify under penalty of perjury under the laws of the State of Washington

be a witness herein.

that I am now and at all times herein mentioned, a resident of the State of Washington, over the

age of eighteen years, not a party to or interested in the above entitled action, and competent to

On February 12, 2015, I caused a copy of the foregoing document to be served in the

manner noted on the following;:

John Bale DOC# 845543 X Via U.S. Mail
Coyote Ridge Corrections Center ] Via Fax:
PO Box 769 [ | ViaHand Delivery
Connell, WA 99326 ]  ViaE-mail
Kitsap County Prosecutor [ ] ViaU.S. Mail
614 Division Street, MS-35 [l  ViaFax:
Port Orchard, WA 98366 []  ViaHand Delivery
[ ] ViaE-mail ,
X]  Via Interdepartmental Mail

DATED February 12, 2015, at Port Orchard, Was

ADMINISTRATIVE CONTINUANCE

NN

Pt

Chris Jeter - > [
Judicial Law Cler
KITSAP COUNTY SUPERIOR COURT
5 614 Division Street
Port Orchard, WA 98366

(360) 337-7140







Office of the
KI1TSAP COUNTY CLERK David W. Peterson, Clerk

614 Division Street, MS 34 — Port Orchard, WA 98366-4692
360-337-7164 FAX 360-337-4927
www.kitsapgov.com/clerk

March 2, 2015

John Bale #845543
DA 07

Coyote Ridge Prison
PO Box 769
Connell, WA 99326

Re: 15-2-00237-8 / 12-1-00762-2

Dear Mr. Bale:

| have included a complimentary copy case of your civil matter. You are responsible for
arranging service on the Defendants and moving your case forward. Neither the Court
nor the Clerk can review or respond to ex parte communication.

In order to have a matter heard by the Court, the moving party must properly schedule
it in accordance with state and local court procedural rules.

We are prohibited from giving legal advice per RCW 2.32.090.

-1 have also included a minute from the hearing in your criminal matter at which time the
‘Judge denied your motion.

Respecitfully,

Amanda Hamilton

Ex-Officio Clerk of the Superior Court — Jury Commissioner
Public Defense — Courthouse Facilitator Program
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THE SUPERIOR COURT OF THE STATE OF WASHINGTON

"IN AND FOR THE COUNTY OF KITSAP

Hon.  JEANETTE DALTON
THE STATE OF WASHINGTON Court Reporter  BARBARA BRACE
" |  CcoutClerk  ANGIE SMITH
f o pate ZIAS
Defendant(s). No. 2"\" DO’:HQZ‘ Z‘

The State of Washington represented by MMQDWQM Deputy Prosecutmg Atiarney.

The Defendant(s) appearing V\O representeé‘t)y of counse!.
The Defendant is 0O in custody 00 notin custody. CCO Present i
The matter before the court is: O Omnibus 0 3.5/3.6 O Restitution/Order on costs

0 Motion {0 Motion re restoration of firearm rights

d Motion re no contact order (0 Motion re vacate/seal

/ A A0S \maiﬂm\ «\’D«/DUY\LM Aun(t?

IO\ k /)(ﬂ,\ ( )&\rp .

The Court signs [0 Omnibus/3.5 Stipulation as presented: ‘ The Court rules [ Statements are admissible

The Court sets a hearing for : _ on - at AM/PM.
O Courtrocm polled ‘ ' ONo response Time . - am/pm
0 Bench warrant orderedlquashed O Bail setat $. ' 0 To be held until

0 Written and Oral Notice glven to defendant for date set.
khe Court_grantelq ”ﬁl!' & motion.
0 The Court takes thg Tralter under advisement.

U Order signed as presented. ) 0 Order to be presented.

The matter is continued to at AM/PM for

0 This matter stricken
0 Court Scheduler advised

8B CRIMINAL MOTION

0572013 8B CRIM.wpd, 6.2WIN, F:\DATA . . ' ’ o

W)
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2014.0C
IN THE COURT OF APPEALS OF THE STATE OF WASHE&NEE(
© DIVISION 1T BV
| STATE OF WASHINGTON, : - No. 44172-1-ﬁ :

Respondent,
V.

JOHN MICHAEL BALE,

Appellant.

_ remand for an 6% r'aismissing this charge with prejudice. '

FACTS
1. SUBSTANTIVE FACTS
On July 2, 2012,, Officers Stephen Morrison and Charles Schandel contacted three males

in a trailer park as part of a narcotics investigation. One of the men contacted was Bale. The



No. 44172-1-1I

CONCLUSION .
We affirm Bale’s convictions on both coun;cs of first degree assaulf with a deadly
weapon. However, because insufficient evidence supporté it, we reverse his .c.onviction for the
count of p‘ossess:ing a stolen firearm and remand with iﬁstrubtions to dismiss with prejudic'e'.

A majority of the panel having determined that this opinion will not bg printed in the

2.06.040, it is 50 ordered.

We concur:

15






Law Offices of Lise Ellner P.O. Box 2711 Vashon, WA 98070
October 22, 2014
Delivered via U.S .Postal Service

John Bale DOC# 845543
Coyote Ridge CC

PO Box 769

Connell, WA 99326

Legal Mail

Re: State v. Bale
SUP. CT. NO. 12-1-00762-2 COA NO. 44172-1-ll

Mr. Bale:

- Thank you for your latest letter. Oral argument took place on September 9, 2014. | do

not have access to the CD of the oral argument. The Court of Appeals does not offer
counsel a copy of the CD. You may ask the Court directly, but | have never heard of the
Court providing this. If you do not prevail, | will file a motion for reconsideration. | cannot
determine if | will file a petition for review; that depends on the Court of Appeals opinion
and the presence of any issues that meet the criteria for a petition for review. | will
make that decision after the Court of Appeals issues their final decision. .

Sincerely,

(/4 V;V’ﬁy\”"’

Lise Ellner
Attorney at Law
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