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Al IDENTITY OF APPELLANT AND CLALLAM COUN
SUPERIOR COURT’S DECISION

TY

Appellant Loretta Lesure asks this Court to reverse the order

granting Farmer’s Insurance Co.’s Motion for Summary Judgment

Coverage Obligations filed June 4, 2014, CP 09,

Re

B. ASSIGNMENTS OF ERROR AND ISSUES PERTAINING

THERETO'
l. Assignment of Error

The wial court erred in failing to recognize and apply thd
Efficient Proximate Cause Rule. extending coverage for

Mrs. Lesure’s fire Joss to include further losses caused by

municipal building code upgrades.

[N

Assignment of Error

The trial court erred in dismissing Mrs. Lesure’s Comple
for Declaratory Judgment.

No. 1. Under an all-risk homeowners’ insurance policy, if

predominant cause of a loss is a covered peril (in this case. fire). does

efficient proximate cause rule still apply 10 extend coverage even though

another cvent in the chain of causation (in this case, a building ordinance

or law enforcement) is excluded from coverage?

' Thus brief 1s tadored tor this present vase. but is mainly the work product of attorney Douglag W

Nicholson. WSBA #24854, of Cone Gilreath Law Ollices. representing the Peutioners.

AHemand v State Farm. Suprenie Court No, 289541, (2011). in the Allenwand's  Peunior
Review betore the Supreme Coutt of Division T s devigion in Aflemand v. State Farar fnsur
Co 160 Wi, App, 365, 248 P 2d 111 (2011)  The Supreme Court granted the Petition. but §
Farm settled for Plamutts™ demand on the eve of argument,. This issue sull must be decided in
State,
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Sub-Issue¢:  If so. does the insurance policy’s offer of optipnal

coverage for the building ordinance exclusion conflict with, or eircumvent.

the cfficient proximate cause rule where the optional coverage

.

urchased by the insured. operates to reduce the coverage that would have
P b £

otherwise been available had the insured not purchased the optionai

coverage? ('This 1s an issue not vet addressed by the Supreme Court.)

Sub-Issue:  In light of the efficient proximate cause rule, docs

the nsured’s purchase of optional coverage for the exclusion render
policy illusory where the optional coverage operates to reduce the am
of coverage that would have otherwise been available to cover the loss
the insured not purchased the optional coverage?

Sub-Issue:  Did the trial court err in not finding that Coverag

of the insurance policy recognizes the efficient proximate cause rule,

the

unt

had

¢ A

and

actually applies the rule to cover building code upgrades that are required

when repairing a covered loss?

No. 2: Is the relevant policy language ambiguous; that is. is

subject to more than one reasonable interpretation?
Sub-Issue: I so. does a fair and reasonable interpretatior
Lesure’s all-risk homeowners™ policy establish that the optional ¢

cnforcement coverage (Option s7981A) applies only to the costs of
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actual code upgrades themselves. and not as a sccond cap on the ampunt

available under Coverage A to replace the dwelling?

C. STATEMENT OF THE CASE

Loretta Lesure owned a house in Port Angeles, Washington. |that

was severely damaged by an accidental fire on January 4, 2014, CP,

Her house was insured under an all-risk homeowners™ insurance pq

[P
(A

licy

tssued by Farmers, CP 13, und Ex. 10, at CP 119-163. The house [was

originally built in 1940 without a foundation. CP 32. When the

fire

occurred, the Lesure house did not comply with current local building dode

requirements applicable to its foundation, crawl spacc. and electr

1eal

wiring among other things. CP 34-35. Due to those deficiencies. Mrs.

L.esure could not obtain a building permit to simply repair the portions of’

her house that were damaged or destroved by the fire: instead, she had to

tear down the entire house, mcluding the undamaged portions. and rebuild

and replace it from scratch. CP 34, 106-112. The replacement cost of
house was $123,397.72. CP 32.

Mrs. Lesure’s Farmer’s homeowners® policy provided a maxin
of $112.000 under Coverage A to repair or replace her home. CP |
Under the loss settlement provisions applicable to Coverage A (dwelli

the policy execluded “loss from enforcement of any ordinance or

BRIEF OF APPLLLANT -3
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regulating the construction, repair or demolition of a building or ather

structure. unless endorsed to this policy.” CP 108. Optional Endorsement

s7981A “provided™ additional coverage lor an additional sum, equal to

10% of the policy maximum, or $11.200. {or costs resulting from build

code enforcement. CP 109, Mrs. Lesure was induced to purchase

p=

tng

the

“additional coverage” provided by Option s7981A by a Farmer’s agent,

John Z. Miller.  CP 144, Had Farmer's intended that the Optional

Endorsement S7981A actuully reduce her coverage by eliminating

her

rights under the Efficient Proximate Rule. such inducement would have

been fraudulent.

Farmer’s paid Mrs, Lesure the total amount of $17.384.47
repairs estimates to pre-loss condition. plus $11,200 for building upgr
under Option s7981A. CP 144, This amount consisted of the estim:
amount to repair only the damaged portion of Lesure’s house un
Coverage A (without considering the fact that the entire house. includ
the undamaged portion. had to be completely demolished and replacec

comply with current building code requirements), plus the $11,200 li

for
ade
ted
der
ng
10

nit

available for code upgrades, instead of covering the loss up to the pollicy

limits pursuant to the efficient proximate cause rule under Coverage A.

BRIEF OF APPELLANT - 4




Mrs, Lesure then filed an action in Clallam County Superior Clourt

for declaratory judgment and damages. arguing that Farmers was requ

ired

to pay the maximum under bath Coverage A and Option s7981A. CP 199.

The trial court disagreed with her interpretation of the policy. issuing an

Order on Summary Judgment dismissing Lesure™s complaint. CP 09,

In doing so. the trial court held that the homeowners® insurance

policy is unambiguous (CP 12); that Farmer’s obligation under Cove

‘age

A is limited 1o pay the actual cash value of the damage to the property (CP

12): and that the policy excludes coverage for required code upgrates:

instead. holding that the policy provides for necessary upgrades under

Option s7981A. which is ~limited by the policy she purchased to 10Y
the poliey limits.” CP 14.
By limiting her coverage for building code upgrades to 10% of

policy limits under Option s7981A. the trial court expressly ignored

0 0[‘

efficient proximate cause rule. which would have cnforced coverage.

in

the absence of the purchased Option, tor the entire loss up to the palicy

limits.  In short. the trial court held that she paid for an endorsement

option which gutted her rights she otherwise would have had under

efficient proximate cause rule.

BRIEF OF APPELLANT - 3
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D. SUMMARY OF ARGUMENT
The efficient proximate cause ol the damage to Mrs. Lest

home was an accidental fire. a covered peril under Coverage A of thei

re’s

all-

risk homcowners’ policy.  The policy’s loss scitlement provisions

applicable to Coverage A cxclude increased costs caused by

the

enforcement of any ordinance or law regulating the construction or repair

of the housc, unless the insured pays an additional premium 1o acq

uire

such coverage under Option s7981A.  If the policy simply contained a

blanket exclusion for the increased costs caused by building ordinanc

law enforcement. the efficient proximate cause rule would apply in

CQr

this

case 1o extend coverage for the entire fire loss. The same result would

hald if Mrs, Lesure fiad nos paid extra to muke Option s7981A part of

policy. By doing so, Mrs. Lesure paid more {or this ostensible “additi

her

nal

coverage.” but in fact unwittingly penalized hersell with less coveragel for

her additionad payment.  As such. the purported additional cover:

extended under Option s7981A is illusory and circumvents the effic
proximate cause rule,
Furthermore. Mrs. Lesurc’s Farmer’s policy 1s ambiguous. A

and reasonable interpretation of the relevant provisions of the policy is

[~

o
.‘:>L

ent

fair

that

Option s7981A is a separate coverage provision, which provides

BRIEF OF APPELLANT - 6




“additional insurance™ to pay for legally required code upgrades. As such.

Option s7981A’s coverage limit operates only as a cap on the am

unt

Farmer's will pay for the actual costs of the code upgrades themselves: it

docs not otherwise himit the coverage available for the dwelling ur
Coverage A of the policy. or circumvent the efficient proximate ca
rule.” Any other interpretation means that Mrs. Lesure reecives |
coverage while paying more for, what Farmer’s claims, is addit
coverage.
E. ARGUMENT

This issuc has not been addressed in the Supreme Court

Washington. which is a matter of substantial public interest. Farmer’s

der

Lse

L85

nal

ol

all-

risk homeowners™ policy is a standard form. adhesion contract that covers

accidental fire loss. but excludes increased costs caused by building ¢

e

enforcement. unless the insured pays an additional premium for optional

code enforcement coverage. The policy limit for this optional coverage.

however, 1s only 10% of the coverage limit available for the dwell

under Coverage A, The entire loss would have been covered under

ing

the

*The Trial court incorrecity tound that. “the necessary upgrades required more than 10% off she
it of Coverage A and Farmer's thus properly wendered its limits vader that coverage.”™ Nothing
in the record supports this finding. as ne evidence was presented as o what the actual gode
upgrades themselves cost Moreover, inespective of the code upgrades, Lesure’s entire holise.

including the wndamaged portions. had 10 be razed. Thus. under the trial court’s ruling. Le
was not compensated for the Toss to the undamaged portien of her home, e¢ven though the fire
the efticient proximare cause of that loss

BRIEF OF APPELLANT -7
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efticient proximate cause rule had Mrs. Lesure declined to pay for

the

optional code upgrade coverage: thus. the optional coverage is illugory:

Mrs. Lesure paid more, but in fact received less coverage under the trial

court’s construction of the policy.  Furthermore, this outcome has

the

effect of circumventing the efficient proximate cause rule: it also defeats

the purpose of the rule and the rcason for purchusing an all-
homeowners’ policy,
The impact of this outcome is not limited to Mrs. Lesure; rathe

likewtse altects all  holders ol

risk

Farmer's standard  form  alldris

homeowners™ policy in this state. as well as the policy holders of similar

insurance policies issued by other insurers in this state,

Morcover, the trial court’s decision in this case is in contlict with

the efticient proximate cause rule as articulated by the Supreme Cg
The tal court’s decision s also in conflict, or at Jeast difficult
reconcile, with Division One’s decision in Swwrczewski v, Unig
[nsurance. 61 Wn. App. 267. 810 P.2d 58 (1991). review denied,
Wn.2d 1017 (1991), The case law is in conflict. no doubt, as sect
Allemand v. State Farm Insurance Co . 160 Wn. App. 365. 248 P.2d
(2011), cited by the trial court. [ndced. the parties can cach find s

support for their position in existing case law.”
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This Court should take the opportunity to reaftirm its commitment

to the efficient proximate cause rule and make clear that unambiglLous

policy exclusions or limitations on coverage, however worded. may nqt be

permitted to override or undermine the rule. at lcast with respect

to

adhesion contracts in the all-risk homeowners’ policy setting.  In [this

context, absent extrinsic evidence of both the insured’s and the insuger’s

intent. the efficient proximate cause rule should be applied predictably land

uniformly.

2, The Efficient Proximate Cause Rule Applies to Extend

Coverage if the Predominant Cause of the Loss is an Insured P

aril,

Even if Another Event in the Chain of Causation is a Specifically

Excluded Peril.

The Supreme Court first adopted the efficient proximate cause rule

i Graham v. Pemco. 98 Wn.2d 533, 636 P.2d 1077 ¢1983). Under
rule, “where an nsured risk itselt sets into operation a chain of causa

in which the last step may have been an excepted risk. the excepted

the

ion

15k

will not defeat recovery.™ Fillella v. Pemeo. 106 Wn.3d 806. 816, 723

P.2d 957 (1986). The Supremec Court has expressty reaffirmed
commitment to the efficient proximate cause rule in each decision si

Graham v, Villella, See Sufeco nsurance v. Hirsehneou, 112 Wn3d G

625-26. 773 P.2d 413 (1989); McDonald v. Farmer's, 119 Wn.2d 72

731,837 P.2d 1000 1992y, Key Tronic Carporation v. Aetna. 124 Wn

BRIEF OF APPELLANT - 9
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018, 625-26. 881 P.2d 201 (1994); Kish v. Insurance Co of N. Am.,

I
wh

Wn.2d 164. 169-170. 883 P.2d 308 (1994); Findluy v. United Pacific Ins..

129 Wn.2d 368, 372-74. 917 P.2d 116 (1996); Allstaie Ins. Co. v Reavnor.

143 Wn.2d 469, 479-80. 21 P.3d 707 (2001).
The Supreme Court has also made clear that an insurer cap
defeat the application of the efficient proximate cause rule by drati

exclusionary language to circumvent it.  Hirschmann, 112 Wn.2d at 6

not
ny

27;

Key Tronic Corporation. 124 Wn.2d at 626; Findlav. 129 Wn.2d at 373

("insurer could not, by drafling a variation in exclusionary clause

language. deny coverage when a covered peril seis in motion « cai

setl

chain the last link of which is an excluded peril™y (citing Hirschmann, 112

Wn.2d at 620-27 (italics original)).

The elficient proximate cause rule, however, docs not apph

Lo

extend coverage “[i]f the efficient proximate cause. . .is a specifically

=

named. unambiguous excluded peril in the policv.” Findlay, 129 Wn.2d at

-

380. ~[I]n a chain of causation case, the eflicient proximale cause ruld
properly applied after (1) a determination of which single act or even
the efficient proximate causc of the loss. and (2) a determination that
efficient proximate causc ol the loss is a covered peril.”  Findlay, |

Wn.2d at 376 (citing McDonald. 119 Wn.2d at 732).

BRIEF OF APPELLANT - 10
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Where, as here. the efficient proximate cause of the loss |i

covered peril, cven a specilic, unambiguous exclusion will not de

5 4

feat

coverage lor the entire loss, even if the exeluded event contributed to or

aggravated the loss.  Fillella, 106 Wn.2d at 819. In FVillella. the earth

o

movement  exclusion unambiguously applied to both landslide |and

mudflow. fd. at 809. Despite this unambiguous exclusion, this Court held

that it would not defeat coverage if the alleged negligently constructed

drainage system (a covered peril) was the cfficient proximate cause of

loss: “If so. the earth movement exclusionary clause would not excl

the

ude

coverage.” [d. at 819 (italics original): sec wlso. Hirschmann. 112 Wn.2d

at 629,

Here, Mrs. Lesure’s Farmer's policy specifically excludes cbsts

caused by the enforcement ot a building ordinance or law. unless

the

tnsured pays an additional premium for the optional building ordinanct or

law coverage extended under Option s7981A of the policy. Even if

relevant language of the policy is found to be unambiguous, it ca

the

not

defeat coverage for the cntire loss in this case, since the efficient

proximate cause of the loss was an accidental fire, a covered peril. Fur
support for this conclusion will be sct forth in the following section.

3. Mrs. Lesure's Farmer’s Homeowners® Policy Effectiv
Circumvents the Efficient Proximate Cause Rule Because the En

BRIEF OF APPELLANT - 11




Fire Loss Would Have Been Covered Had she Not Paid Extra for
Optional Building Ordinance and Law Coverage.

Under the efficient proximate cause rule, “[i]f the initial event!

the

the

‘elficient proximate cause.” is a covered peril, then there is coverage under

the poliey regardless whether subscquent cvents within the chain, which

may be causes-in-fact ol the loss. are excluded by the policy.”

Hirschmeann, 112 Wn.2d at 628. {The purpose of the cificient proximate

cause rule 1s to provide a “workable rule of coverage that provides a

result within the reasonable expectations of both the insured and

tair

the

insurer’™. Kish, 125 Wn.2d at 172 (quoting Garvey v. Fuarmer's Firg &

Cus. Co.. 48 Cal.3d 395, 404, 770 P.2d 704, 257 Cal. Rpir. 292 (198
Findlay, 129 Wn 2d at 377.

[ere, Farmer’s. which is in the business of insurance and draff
insurance policies. can be reasonably expected to be aware of the effic
proximate causc rule and its application in insurance policy construct
Mrs. Lesure. however, cannot be reasonably expected to be aware of
rute and its application. Farmer’s all-risk homcowners™ policy defeats

purpose of the efficient proximate cause rule, because it provides an wn

N

ing
cnt
on,
the
the

feiir

resulr: Mrs. Lesure paid more for Option s7981A, ostensibly to proy

“addinonal coverage” for losses caused by building code enforcement

ide

an

otherwise excluded peril.  In doing so. however, under the trial court's

BRIEF OF APPELLANT - 12




construction of the policy, Mrs. Lesure actually reduced the coverage

available to her for the fire loss.
Under the efficient proximate causc rule, had Mrs. Lesure decl
the optional coverage. the entire loss would have been covered. Since

fire was the cfficient proximate cause that triggered the excluded

(building code enforcement). the excluded risk would not have defeated

coverage.  Fillellu. 106 Wn.2d at 815, Simply put. Farmer’s building

ordinance or law exclusion circumvents the efficient proximate cause r

In Alfemand v. Farmer's. 160 Wi, App.. 365. 248 P.3d 111 (201 1),

the trial court observed that “Coverage A of the policy expressly indichtes

that 1t does cover building code upgrades caused by the same loss ¢

nly

under the Optional OL Coverage and to the extent provided in that

coverage  [10% of the Coverage A limit]. Allemand, 160 Wn. App.

-

372. The Court of Appeals did not address the Efficient Proximate Ce
Rule. except at footnote 2. where the Court stated. “This provis
recognizes the efficient proximate cause rule.... The policv actu
applies the rule and covers building code upgrades that arc required w
repairing a covered loss.” By failing to adequately address the Rule.
Court of Appeals Division I failed to grasp what the central issue

before it.
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Mrs. Lesure disagrees with Division 1I's conclusion in Allenmand.
and urges this court to recognize and enforee of efficient proximate cguse
rule.  The loss provisions applicable to Coverage A expressly excluded
“increased costs resulting from [i.e. ‘caused by'| enforcement of |any
ordinance or law.” unless they paid an additional premium to purchase
optional coverage for this exclusion. CP 23, There appears to be no ¢ase
in this state addressing similar policy language, except for Allemand.
Construing this tanguage. which is in effect a conditional exclusionl in
light ol the efficient proximate cause rule is critical in deciding this case.

I Mrs. Lesure had declined o purchase the optional building cpde
enforcement coverage under Option s7981A. then the building code
enforcement exclusion would not apply at all to limit coverage for the fire

loss. [t would be trumped by the elficient proximate cause rule. since [the

fire. a clearly covered peril. was the predominant cause of the loss. Thus.
rather than recognizing and applving the efficient proximate cause rule,
Mrs. Lesure’s policy cuts her off at the pass as the outlaw of the ofd West,
4. As Construed by the Trial Court, the Optional Building
Code Enforcement Coverage is Hlusory Since, in Light of the Efficient
Proximate Cause Rule, Mrs. Lesure received No Benefit in Paying ior

This Additional Coverage; Thus, There Was No Consideration fur
Her Payment.

BRIEF OF APPELLANT - 14




“['Flhe court will not give cffect 1o interpretations that would

render contract obligations illusory.” Tavlor v Shigaki, 84 Wn. App. 72

LS

730, 930 P.2d 340 (1997). review denied. 132 Wn.2d 1009 (1997). TAn

illusory contract is unenforceable because there is no consideration.™ | 87,

Johin Med. Cir. V. Dep 't of Soc. & Health Servs., 110 Wi App. 51. 68138
P.3d 383 (2002} review denicd, 146 Wn.2d 1023 (2002). Where possilf]c.
a contract 1s 10 be construed to avoid rendering it illusory. Tavlor. 84 Wn.

App. at 730,

Here, the trial court’s construction of the relevant policy language

renders 1t illusory. Mrs. Lesure paid extra to purchase the Option Building
Code Enforcement Coverage. but received less coverage lor her additional
pavment. Again. had she not paid for the purporied *additional covcrug:lc"
offered by Option s7981A. her entire lire loss would have been covered
under the efficient proximate cause rute. The appropriate way to reconcile
the policy tanguage, so that it is not illusory, is to construe it so that the
Optional Building Code Coverage applies only where the code upgrades
themselves are the efficient proximate cause ot the loss.

The relevant policv language states that Farmer's will “not cover

direct or indircet loss from enlorcement of any ordinance or law regulating

construction, repair demolition of a building. . . CP 108,

BRIEF OF APPELLANT - 13




Essentiallv. the policy states that Farmer’s is not liable for lloss

“caused by enforcement of any ordinance regulating construction. | CIP?

108. The Grafiam rule suggests that whencever the term *cause” appears

an exclusionary clause it must be read as ‘clficient proximate cause.” Tl

n

s

mterpretation is confirmed by Villella,  Hirschmann, 112 Wn.2d at 629,

Restated accordingly. Farmer's conditional building exclusionary clat

should be read this way: “We will not pay lor increased costs where|the

efficient proximate cause of the loss is the enforcement of any ordinance

or law regulating the construction, repair or demolition of a building

other structure. exeept as provided under Option s7981A.™ 1
s The Insurance Policy’s Language is Ambiguous.

“It is Hornbook law that where a clause in an insurance policy

ambiguous. the meaning and construction most favorable to the insu

or

(s

el

must be applied. even though the insurer may have intended another

meaning.” Duirviand hsurance Co. v. Ward. 83 Wn.2d at 353. 338, 3

17

P.2d 966 (1974). A clause is ambiguous when, on its face, it is fairly

susceptible to two different interpretations, both of which are reasonabl

I

American Nat'l Five v. B&L Trucking & Constr, Co.. 134 Wn.2d 413, 428,

951 P.2d 250 (1998). Here, the policy informs the insured that buildi

code enforcement costs are excluded from coverage. unless they purcha
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the optional coverage available for such costs under Option s7981A. in
which case “the exclusion is deleted.”™ CP 109, The opening paragraph of
Option s7981A informs the insured that this optional coverage will
provide her with “additional insurance™ for the dwelling. CP 109, The
language of the loss settlement provisions applicable to Coverage A also
expressly refers to Option s7981A as “Building Ordinance or law
Coverage Endorsement.™ CP 109, Taken together. such language can be
reasonably interpreted as informing the insured that Option s7981A
provides separate, additional coverage for costs caused by the entoreement
of building codcs.

As understood by the average purchaser of insurance, a fair and
rcasonable interpretation of the above policy language is that Farmer's will
pay up to the Option s7981A policy limit tor the costs of the actual code
upgrades themselves. ay additional insirance coverage tor the dwelling

under Coverage A. However, it does not otherwise preclude the insured

from receiving the full coverage available under Coverage A for damages
to the dwelling that do not involve actual code upgrades, if the
predominant cause of the damages 1s a covered peril.

Read this wayv. Coverage A provides a limit of® $112.000 for

damages to the dwelling caused by a covered peril; whereas Option

BRIEF OF APPELLANT - 17




$7981A provides an additional $11.200 of coverage to pay for the aclual

costs of the required code upgrades themselves. Option s798 1 A. however,
does not otherwise limit or condition the insured’s right to receive the full
limit of Coverage A 1o rebuild or replace the dwelling when the loss is
caused by a covered peril. This interpretation of the policy is consistent
with the cfficient proximate cause rule. as discussed in the previous
section.

Under the trial court’s interpretation of the policy. Option s7981A

operates to reduce the amount of coverage otherwise available under

Coverage A ol the policy. The court’s decision focused on Coverage A's
language stating that Farmer's would “repair or replace” the home with
“similar construction.” The court found that code upgrades do not involye
“similar construction;™ therelore, “the Coverage A component of this

policy does not include building code upgrades as the policy |

1
Starczewski did.” See Appendix A at & This interpretation overlooks the

fact that Mrs. Lesure had to teur down both the damaged and undamaged

portions of her house. Farmer's paid for only the estimated costs to repair
the damaged portion of the house: it did not pay Mrs. Lesure anvihing tor

the undamaged portions that were razed, cven though they could have been

[

replaced with similar construction.  The code upgrades included 1th
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foundation and crawl space, and clectrical wiring, not the entire house.

CP 32.
The trnal  cour’s interpretation  of  the phrase  “equivale
construction” actually supports Mrs. Lesure’s interpretation of the polic

CP 108. Because code upgrades are in clfeet new improvements to ltl

nt

V.

1%

dwelling. they seldom involve™ cquivalent construction™ o what existed

priot 1o the dwelling sustaining damage or being destroved, particular

with older dwellings like that of Mrs. Lesure’s. This fact further suppar

interpreting Mrs. Lesure’s Farmer’s policy as limiting the increased cos

,_
-

ts

15

caused by building code enforcement to the Option s7981A policy limit

tor the actual code upgrades themselves, not as a separate cap on the

policy limit upplicable to the dwelling under Coverage A of the policy.

Morecover, under Farmer’s all-risk “repair or replace™ homeowner

policy, Mrs. Lesure could reasonably expect that, for the total loss of Her
home, she would end up with a habitable dwelling. or at Ieast the pulicy
limit available for the dwelling under Coverage A. 1f Farmer’s wanted the

coverage limit of Option s798TA to apply to reduce the amount available

under Coverage A, when code upgrades are necessary. it could ha

worded the coverage Tanguage differently. “The [insurance] industr

knows how to protect itself and it knows how to write exclusions an
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conditions.” Boeing v. Aetna Casualty & Suretv Co., 113 Wn.2d 869, tLS?,

784 P.2d 507 (1990).

G. CONCLUSION
The clficient proximate cause of Mrs. Lesure’s loss was|an

accidental fire. not the enforcement of any building ordinance or Jaw. Kad

Mrs. Lesure not purchased the purported Optional Building Ordinance or
Law Coverage Endorsement. her entire loss. up to the applicable policy
limits, would have been covered as required by the efficient proximate

cause rule. Unless the building ordinance or law exclusion applicable] to

Coverage A is construed to apply only when building code enforcement is
the efficient proximate cause of the loss. the optional coverage under
Option s7981A is illusory. since the insured pays an additional premium.
but in fact receives less coverage under the circumstances as presented
here. As construed by the trial court, the policy language also circumvents
the efficient proximate cause rule. Accordingly, this Court should reverse
the trial court’s decision in favor of Mrs. Lesure.

[n doing so. the Court should find that exclusions, however

worded, should not apply to trump the ctficient proximate cause rule

where the efficient proximate cause of a loss is an expressly covered per

—

To hold otherwise defeats the purpose of the rule in multiple causatios

BRIEF OF APPELLANT - 20




cases; it also feads to confusion and invites ongoing litigation as the lower

courts struggle to construe insurance policy language in light of the 1

The purpose of the efficient proximate cause rule is to provide a workabic

rule of coverage that provides a fair result. 1f the efficient proximate cat
of the loss is a cavered peril., coverage should exist and the inquiry end
this point.  Conversely. if' the cfficient proximate cause s
unambiguously excluded peril, coverage should not exist and the inqui
likewise ends. This clear-cut application of the rule provides a workab
fair result.

DATIZD this _% day of 2016.

Respectfully subntiited.

WOLFLEY LAW OFFICE_L.S.
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SECTION |- PROPERTY
Covernges

Coverage A - Dwelling
Ve cover:

- The dwelhng, including atrached SUNCRIes, on the residence premisey gl

- Matetial ang pplies on o: adjacent 1o
dwelling or ohes SIUCtures on the regid

! used principally a5 D1
2

ence premises,

Wall-to-wall Capeting altached 1o the (welling is part of the dwelling,

Coverage B - Separate Structyres

We cover other fructures on the regig
only a fence, utility line ot similay connection,
We do sor COVRUseparate struchuves used in
used solely as a privage &ltage and rented o held foy rental 1o a son-tenant of (he dwel|
Wail-to-wal] caipeting atiached ¢o a STICtULe is part of the struchuge,

Coverage C - Persongl Property

g

Ve cover persongl Property owned or use Oy an insured anywhere in the woild A, your teques| after

also cover persang) pLoperry: .

- owned by others wijje the Poperty s on the Fartof e residence premiges cccupied by an insure

-owned by a puest whiie the Propesty is in any residence occupied by an insyured.

S owned by a residence employee while
physical Cusindy of the residence employee,

ER AN IS

Spacial Lnits Ga Costaly Personal Propariy

These limils do nor metease the Coverage C |
e any one loss for gl property in tha group.

BAR MY

vafe residence

1e residence premises fyr USe In consiruction, alteration Or tepdir of the

ClIce premises separated from the dwelimg, or connccted o the thwelling by

whole o in part for business puiposes. We 4 LOVEU Separatq struchues

a lods we <)yl

d.

i the service of an insured dnywhere in the world, and the progeLy is in

it of insurance, The Timir for gach numbered group is the wtal limi

. . a . ' ~ R S I
- 10% of Covernge C timit or 31.000 (whichever js greater) on personal propecty usually located ap an Msured's

tesidence, other than the residence premises,

This limit does 0T apply (g personal propetty in g newfykacqui!'ed p:'im:ip:ll residence for 45 cdays afier Foving

begins.

2. 3100 on money, banl; Hotes, coins, medals, Hullion, platinum, gold and silver other than goldwm‘q' and silverwaie,

and vollections of all such propetty

PASSHOLS, tickers ang stamp collecrions,
4, $500 on watercraft, inciuding thejr railers, [
5. 3300 an tariers ney vsed with wateicrafy,
G. 3300 on thafr ¢r jewelty, warches, precious
“Epresents the principal valye,

".JmishingsJ equipment and outhosrd motors.

and semprecious stones and s, !'nc.?udmg aticles

7.52500 on thef: of stiverware, goldwaie ang p
pemncipal vaye,

8. 31,000 on ther of guns,

ewierware, including aracles 1oy which such meta

9. 5300 on business property, not mc!udmg elecuronic data processing equipment or the recording o
used with such equipeny,

82,500 on theft of any one piece 1y
decoration or considered arbwork,

- $5,000 on elecionie dara Brocessing equipime

ntincluding vecouding or storage media used with g
primarily located on the residence piremises,

S80S E6IION 919

3 3300 on securities, accouints, deeds, evidences of debr, letiers of credir, 1otes other than bank noies, manusc: ipts,

for which

Lepresents the

stolage media

B Ot carpet made outside of the United States even 1f suen e s used ag

ich equipment

tsthrios




N

b. prosect the property from
reCouds of reparr costs,

¢ make a list of 4l damaged or destroyed pecsoral
. cash value and amoung ot'loss. Attach ll bills, recernts
d. as olten as we reasonably cequire; l
(1) exhibic damaged Property.
(%) provide us with recoyds and documents, including
permit us ro make copies.
(3) submit 10 examination under oady vpon our requesi.
e. submit to us within 60 days afier
(1) time and cavse of logs.
(2) intetest of the insured and 4 others in the propeiy
() all legal claims Againsy the property,
(4 othar insumnce which may cover the lgss,
() changes in tide or occupancy of

e amount and cause ofloss.
3. Loss Settioment,

the loss, your signed sworn statement showing:

€ property during the term of the policy

() specitications and decaiied Lepair estimaces of any daimaged building,

{7) abist of damaged o: destroyed personal properry described m Ic,

(8} receipts and records thay support additiona] living expenses and loss of rents,

(W evidencs supporting a claim undey Credit Card, Debit Cad, Forgery an Counterfeit Il

N e

fuethe. Lamage. Male necessary and reasonable repairs 1o protect the property. Keep

property showing in Jerail the quanuty, descripipn, actual

and related records tha Support your figures.

banling and other fpancia) vecords, if ohtainable, and

nvolved,

oney coveragg, stanng

. Except as stated 1 item b, covered loss to buildings uncler Caverage A and B will be seitled ar replacement cost

without deduction for depreciation, subject 1o (e followin

(1) Serdemeat under teplacement cost will

ot be more than the mrelles: of the following;
() the limit of insurance under this policy applying 1o the builiing,

P
&

() the replacemient Cost of that pact of the building damaged for equivalent construciion and use|on the

~ $AMe premises,
(©) the amoun: actuaily and necessarily spenr to
occupancy and use,
(2) When the cosi w0 fepair or teplace s ugy than 43
policy on the building, whichever is
il epaiv or replacement is completed.
(3) At your opiion, you may make a clum undey s po
buildings, Within 180 g
basis if the property has Deen tepaired or eplaced,
b. Covered loss o the following types of property will be
the amount necessary o 1cpait or ie
property, whichever is leys,

[

{1} personal progerty and sthuctures that are not buildings.

-

repair or replace the building intended for the same

000 ot more than 3% of the limit of insusance fin this

038, we shall pay no more than the actual cash value of the tlamzge

licy on an acwial cash value basis for logs o dantage to
ays after loss you may make a claim for any addidonal amount on 4 replacement cos|

settled ar acwuad cash value. Payments will not dxceed

olace the damaged property, ou the limit of insurance applying to the

(2) carpeting, including wall 1o wall carpeting, domestic appliances, aviings, ourdoor equipment and antgnnas,

all whether or not attached to buildings.
4 Osher Inswrance. 15 boty this ang other insurance apply to

the amount that this insutance bears to the total Hmijt of all

> Deductible Chanse.  We shall pay for loss to covere popert

v Lass o a Parr or Ser, We may elecr to:

“Cpatr ov teplace any part of the Pair or set to restore it 1o il vilue befote the loss, or

a
b pay the difference between actual cagh vale

Loss o a pat does nor mean a ol loss of the paw or set,

CS4B1ISTEDNON 949 13

of the property before and afler the loss.

the same loss, we shall pay out shate. Qur shace wil] be
insurance applying 1w the loss, collectible or not

y less the deductible amount shown 1n the Declatatipons

(

L
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BUILDING ORDINANCE OR LAV COVERAGE 57'918 ]
| ENDORSEMENT WASHINGTON

%) ARHDEION 912

Under Section | - Propecty, Additional Cover

Building Ordinunce or Law Coveruge
L.

- We will pay for the costs you acoually and neces

- We do not cover:

CThis coverage 1s an excepuon to Section | . Exclusions, Applying o Coverage A, B and C, exclusion 1

This endorsement s Part of your policy,
ubject wo all other terms of the policy

1 g
dik edition

ages, the following coverage is aclded:

Our limic of tiability for this coverage will not be more than _10%  of the rotal limi: ol insurhnce
applying to the covered property under Coverage A - Dwelling or Covurage B - Sepaare Stucnizes, shbwn
i the declarations or premivm notice, whichever is most recent at the time of luss, This endorsement
applies to all coverages whether i (e policy contact or subsequenty acded by endorsemeitt.,

2. if thewe 152 covered loss and you decide not 1w repir or replace the dumaged building, we shall pay the
actual cash value not to excecd the limits of insurance that 2pply to the dumaged portion of|ihe
building, You have gie opton of making a claim within 180 days afrer the date of (e loss lor ainy
additional payment on ¢ repaty cost basis it you repaic or replace die damaged buitding,

b This coverage does not increase the limiit of insurance applying o e covered propesty ursder Coverage

A - Dwalling or.Coverage B - Sepataie Structures.

Faw Limit of Insurande jn making ar
strecnie when such chﬂngc 15

satily incur ug 1o the applicable Bulding Ordinance or
Wy change w0 e wndanaged portion of the building or sepatate
required to comply with an ordinance or lavs whicly 1s in Force at the timg ot

e constuuction, demolilion, Lenovation, repair or-replacement of the cdamaged property caused by 2
covered accidental divecy physicul loss.

- We will pay for the increpsed COSIS yOou Incur due to the enfolcemen: of 1y ordiance or law in force|ar

the tiraz which requires or tegulates:

a. The constuction, demolition, remodeing, renovation, tepair, or replacemen: of that part of a coverpd

building ot oiher strucnyre damaged by u covered accidental diect pliysicat loss.
- The demoluion and reconsteuction of

-

the undamaged past of a covered buildig o1 ozl*:e_a‘ stuciyy
which must be wrally demolished due 1o damage caused by a covered accidental diioet physical loss o
another pat of the covered buslding or other seructure,

[l

o The remodeling, tenovation, ot teplacement of the undamaged part of 2 covered builduwig o1 ot
FlUCtute necessary to complete the temodeling, renovation, or replacement of that pact of the coverdd
building ot other strucnre damaged by a covered wecidenral physical loss.

d. The legally vequired modifications to an indamaged porton of the soructore which are caused by 1
adliy req ¥ ged |

anforcement of any building crdinance or law, zoning or land use widinunce if the law enforcemens i
divectly caused by a covered accidental physical loss.

(]

a. ihe luss in value o any covereg buiiding ot other structautes due to the requitements of any ordinance,

b. the cost 1 repair, replace, rebuild, stbilize o ctherwise testore land; or

c. the costs comply withy any ordinance or law which requires 20 insured or others o test for, monior
clean HPL temove, contin, rreat, detoxify, Ot neutialize, or in any way respond 10, or assess i ¢ffecs o
poilutants on any covered building or other stucture,

"The enforcement, or any costs thercof, of

any oudinance or law regulating constiuction, tepair o
demolition of building or other suvcnire.

Tt supersedes and conrrols anything 1o the conuary, It is otherwise
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