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A, STATE' S COUNTER -STATEMENTS OF ISSUES

PERTAINING TO APPELLANT' S ASSIGNMENTS OF ERROR

1) Because the trial court did not rule on the merits of

Wallmuller' s RCW 10, 01. 160( 4) motion for remittance

of LFOs, this case should be remanded to the trial court

for the trial court to rule on the merits of Wallmuller' s

motion. 

2) The State contends that the issue of appeal costs is moot

in this case because even if the State is the substantially
prevailing party on this appeal, the State will not seep
appeal costs on this particular appeal. 

B, FACTS AND STATEMENT OF THE CASE

Except where otherwise noted or where additional facts are

provided in the argument sections below, for the purposes of the issues

raised in this appeal, the State accepts Wallmuller' s statement of facts, 

RAP 10. 3( b). 

C. ARGUMENT

1) The State respectfully concedes that tinder the recent case
of State v. Shirts, No. 47740- 8- 11, this case should be

remanded to the trial court for the trial court to exercise

its discretion whether to hold an evidentiary hearing and
for the trial court to then rule on the merits of Wallmuller' s

RCW 10. 01, 160( 4) motion for remittance of LFOs. 

Wallmuller' s written motion that gives rise to the instant appeal

was a preprinted motion that allowed the user of the form to check various
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options. CP 12- 15. 1
Wallmuller, acting pro se, checked all the options. 

CP 12. In his affidavit (declaration) supporting his motion, Wallmuller

declared that the trial court did not conduct an individualized inquiry into

his ability to pay before the trial court imposed LFOs. CP 10- 11. It

appears that the trial court and the State interpreted Wallmuller' s motion

to be a belated challenge of the trial court' s failure to individually consider

Wallmuller' s ability to pay LFOs before imposing them in the judgment

and sentence. RP 1- 42; CP 4- 5. Apparently relying on RCW

10. 73. 090( 1), the trial court ruled that Wallmuller' s motion was tuttimely. 

CP 5. The case of In re Flippo, 191 Wn. App. 405, 362 P. 3d 1011 ( 2015), 

review granted sub nom. In re Pers, Restraint Petition of EARL OWEN

FLIPPO, Petitioner, 185 Wn.2d 1032 (2016), currently supports the trial

court' s ruling. 

However, Wallmuller also moved for remission of LFOs under

RCW 10. 01160(4). CP 12 ( Para. 1. 1, option `B"). The trial court' s final

Wallmuller has filed several challenges in the Court of Appeals, and these multiple

filings have probably caused confusion with tracking the record. The Mason County
Court Clerk initially provided an index of "Designation of Clerk' s Papers" in this case
that was later replaced by a substitute index of "Supplemental Designation of Clerk' s
Papers," When providing citations to the record, the State is referring to the
supplemental index, while it appears that Wallmuller in his brief is referring to the
original index. Therefore the page numbers differ between the two briefs even when

referring to the same documents. 
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order is silent on the issue of remittance under RCW 10. 01. 160( 4). CP 4- 

5. 

After Wallmuller filed his opening brief in this case, this Court

released its decision in the case of State v. Shirts, _ Wn. App. , _ 

P. 3d ( No. 47740- 8- 11, Aug. 30, 2016). The State contends that this

Court' s opinion in State v. Shirts provides the answers to Wallmuller' s

contentions in the instant appeal. 

Wallmuller provided no evidence or offer of proof to the trial court

to support his motion for remittance. CP 10- 11. In Shirts, the appellant

provided evidence that he is currently denied access to transitional

classes and classification advances in DOC due to his outstanding LFOs." 

Shirts at para. 18. In the instant case, however, Wallmuller' s only

contention of hardship is that he is likely to die in prison before he is

eligible for release. CP 11. 

However, if Wallmuller were to provide evidence of hardship

based on the LFOs currently imposed, and if he is not in contumacious

default, then the trial court would be rewired to rule on the merits of his

motion. Shirts at para. 24-26. But an evidentiary hearing is not required. 

Id. at para. 27. " If the superior court is able to make its ` manifest

hardship' determination on the pleadings alone, an evidentiary hearing
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would be superfluous." Id. at para. 28. " On the other hand, if the superior

court reviews the pleadings and believes an evidentiary hearing would be

instructive, the statute does not prohibit an evidentiary hearing." Id. 

Here, because the trial court did not rule on Wallmuller' s

remittance motion brought under RCW 10. 01. 160( 4), the State

respectfully concedes that this case should be remanded to the trial court

for the trial court to decide whether an evidentiary hearing is appropriate

and for the trial court to then rule on the merits of Wallmuller' s RCW

10. 01. 160(4) motion for remittance of LFOs. 

2) The issue of appeal costs is moot because the State will

not seek appeal costs in this particular appeal even if the

State is the substantially prevailing party on this appeal. 

The State contends that issue of appeal costs is moot in this

particular appeal because even if the State is the substantially prevailing

party in regards to this particular appeal, the State will not be seeking

appellate costs in this appeal. 

D. CONCLUSION

The State concedes that is case should be remanded to the trial

court for the trial court to decide whether it will require an evidentiary
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hearing on Wallmuller' s motion for remittance under RCW 10. 01. 160( 4) 

and for the trial court to then rule on the merits of Wallmuller' s RCW

10. 0 1. 160( 4) remittance motion. 

DATED: September 6, 2015. 

MICHAEL DORCY

Mason County
Prosecuting Attorney

Tim Higgs

Deputy Prosecuting Attorney
WSBA 425919
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