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A. STATEMENT OF THE CASE

Paul Livingston was charged with murder in the first degree, and
conspiracy to commit murder in the first degree. (CP 1) Before jury
selection, the court expressed its intention to question select jurors in the
jury deliberation room, and defense counsel acquiesced. (IV RP 39-40) A
number of prospective jurors were subsequently questioned in separate
voir dire. (VI RP 272,574,579) Mr. Livingston appealed his convictions
on both charges, asserting violation of his constitutional right to a public
trial. This court stayed his appeal pending the Supreme Court’s decision
in State v. Frawley, -- Wn.2d --, 334 P.3d 1022 (2014). Frawley having

been decided, this court has requested supplemental briefing.

B. ARGUMENT

In State v. Frawley, the justices agreed on several principles
relating to the right to public trial: Washington’s constitution guarantees a
criminal defendant the right to an open and public trial, Const. Art. I,
sections 10 and 22, 334 P.2d at 1026; the right to a public trial applies to
jury selection and individual voir dire, 334 P.2d at 1026, 1028 and 1031,
and a defendant’s waiver of the right to a public trial must knowing,
voluntary and intelligent. 334 P.3d at 1027, 1031, 1033, 1035.

The Supreme Court divided on the resolution of issues relating to



whether the trial court’s failure to apply Bone-Club factors on the record
requires reversal without regard to whether the defendant waived the right
to an open trial; and if not, then what constitutes a sufficient waiver; and
whether a public trial violation may be first raised on appeal and whether
the appellant must show prejudice.

All nine justices agreed that a defendant’s waiver of the public trial
must be knowing, voluntary and intelligent. In the lead opinion two
justices held “a knowing, voluntary, and intelligent waiver of the public
trial right would require, at the very least, a written waiver signed by the
defendant expressly acknowledging and waiving the right.” 334 P.3d at
1027-28 (Johnson, J.) (plurality opinion). But, in addition, Justice
Johnson opined that absent an analysis or the Bone-Club factors, even a
waiver by the defendant would be insufficient to cure the constitutional
error. Id. at 1026-27, 1029.

Two justices agreed that neither “‘defendant waived his right to
challenge the closure under our constitutional waiver standard’ since
neither ‘“made a knowing, voluntary and intelligent waiver of their right to
a public trial . . .”” but disagreed with the lead opinion’s suggestion such a
waiver would be ineffective absent the requisite Bone-Club analysis. 334
P.3d at 1030, 1031 (Stephens, J., concurring) (plurality opinion).

Three justices agreed “that a defendant’s waiver of this right



cannot be presumed from a silent record, from a waiver of some other
right, or from the defendant’s decision to participate in a proceeding once
the court has closed it to the public . . . .” 334 P.3d at 1031 (Gordon
McCloud, J., concurring) (plurality opinion). But when the standard for a
valid waiver is met, absence of the Bone-Club analysis does not override
the defendant’s waiver. Id. Moreover, the written waiver or equivalent
colloquy suggested by the lead opinion is unnecessary. Id. at 1034.
Rather, “a statement on the record by defense counsel can support a
waiver when the record, fairly read, indicates that the defendant knew,
heard, understood, and agreed with what the lawyer was saying.” Id. at
1034.

Even the dissenting opinion agrees “that a criminal defendant may
affirmatively waive his or her right to a public trial as long as the waiver
meets the constitutional standard for waiver.” Id. at 1036 (Wiggins, J.
dissenting). The dissent parts company with the other opinions, however,
arguing that the Court should overrule its prior decisions holding denial of
the public trial at the trial court level is structural error that requires
reversal without any showing of prejudice. Id. at 1035-36.

In short, all nine justices agree that an effective waiver of the open
trial right must meet the minimum constitutional standard of a knowing

and voluntary waiver of the right. The standard enunciated by Justice



Gordon McCloud represents the absolute minimum circumstances that
would constitute such a waiver, namely, defense counsel’s statement on a
record that demonstrates the defendant understands and agrees with the
lawyer’s statement.

The circumstances in Mr. Livingston’s case demonstrate that even
this minimum constitutional standard for a waiver of the right to an open
public trial was not met. (RP 39-40) The record does not suggest that Mr.
Livingston was ever advised of his right to a public trial, or that the right
applied to jury voir dire. No circumstances demonstrate that defense
counsel consulted with Mr. Livingston before assenting to the judge’s
preferred procedure for conducting voir dire. Nothing in the record
indicates that Mr. Livingston had any understanding of the meaning of

defense counsel’s expression of acquiescence.



C. CONCLUSION
The Frawley decision requires reversal of Mr. Livingston’s
conviction and remand for a trial conducted in accordance with the
requirements of Const. Art. I, sections 10 and 22.

Dated this 3rd day of December, 2014.

JANET GEMBERLING, P.S.
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