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A. SUMMARY OF ARGUMENT IN REPLY 

Appellant Jose Sanchez's high-profile trial was conducted in the 

jail based upon colnpiaiiits from jail officials that the additional security 

needed to hold the trial in the courtliouse would be onerous and expensive. 

In ruling that the jail was the appropriate facility for the trial, the trial 

court did not make a finding that Saiichez posed a compelling threat of 

injuring people in t l ~ e  courtroom, engaging in disorderly conduct, or 

escaping. Instead, although Sanchez's in-court behavior for the two-and- 

a-half years that the case was pending had been exe~nplary, the court 

relied upon unverified and unsubstantiated representations regarding 

Sanchez's potential risk and general factors such as Sanchez's criminal 

history and the nature of the current charges. The Supreme Court has held 

that holding a trial in a jail rather than a cou~tl~ouse is inherently 

prejudicial and, absent a showing of lnaiifest necessity, unconstitutional. 

No showing of manifest necessity was made here. Sanchez's convictions 

should be reversed. 

In addition, the order disqualifying Sanchez's counsel was not 

required by any rule of professional conduct and violated Sancliez's Sixth 

and Fourteenth Amend~i~eiit rights to counsel of his choice and equal 

protection; Sanchez was denied a public trial and his right to be present 

when he was excluded fronl ail in-chainbers hearing; the admission of 



unreliable eyewitness identification testimony denied Sanchez his due 

process right to a fair trial; the trial court erred in denying his motion to 

suppress evideuce and substitute counsel rendered ineffective assistance of 

counsel when they did not move for suppression at the co~nrnencement of 

the proceedings; and the trial court's erroneous rulings on the adinission of 

evidence denied Sanchez his right to a defense.' Each of these errors 

separately and cu~nulatively denied Sanchez a fair trial.' His convictious 

should be reversed. 

B. ARGUMENT n\i REPLY 

1. HOLDING SANCHEZ'S TRIAL IN THE JAIL 
VIOLATED HIS RIGHTS TO DUE PROCESS AND 
THE PRESUMPTION OF mlNOCENCE AND WAS 
CONTIURY TO THE SUPREME COURT'S 
HOLDING IN JAIME, REQUIRING REVERSAL OF 
SANCIIEZ'S CONVICTIONS. 

a. Holding a trial in a jail courtroon~ is inberently 

prejudicial and erodes the presumption of innocence. "'[Tlhe courtroom 

in Anglo-American jurisprudence is inore than a locatioll with seats for a 

judge, jury, witnesses, defendant, prosecutor, defense counsel and public 

observers; the setting that the courtroom provides is itself an important 

element in the constitutional conception of trial, contributing a dignity 

I In the interest of space. arid because the State's contentions on appeal offer no 
new or helpful information on the trial court's evidentiary rulings, Sanchez relies upoil 
his arguments in his opening brief with regud to assign~neiits of error 11-13 

Each of these issues must be decided in the event of remand. 



essential to 'the integrity of the trial' process."' State v. Jaime, 168 Wn.2d 

857, 862,233 P.3d 554 (2010) (quoting Estes v. Texas, 381 V.S. 532, 561, 

85 S.Ct. 1628, 14 L.Ed.2d 543 (1965) (Warren, J., concurring)). In Jaime, 

the Court held that holding a trial in a jailhouse courtrooin was "inherently 

prejudicial." Id. at 863. In ruling it "self-evident" that a juror's 

inlpartiality would be affected by attending proceedings in a jail, the Court 

noted that a jail is "singularly utilitarian. Its purpose is to isolate from the 

public a segment of the population wliose actions have heen judged 

grievous enough to warrant confinement." Id. 

A juror's experience with jail is very likely limited to what 
our societal discourse tells us ofjails: they are high-security 
places that house individuals wlio need to be in custody. 
That the average juror would draw a corresponding 
inference from that expe~iencc is reasonable to sunnise. 

Id. at 864. Refeinng specifically to the Yakinla County Jail, and quoting - 

from Sanchez's opening bri& the Court described it as a "monolithic 

concrete building."3 M. 

In Jaime, a prosecution for second-degree murder, the Yalti~na 

County I'rosecutor sought to try Jaime in the jail for substantially similar 

reasons as in Sanchez's case: 

3 That the Court not only was aware oftlie existence of Sanchez's appeal but had 
reviewed the appella~t's opeoiilg brief prior to issuiilg its decision indicates that the 
Court was urell aware that its decision in could well result in reversal of Sanchez's 
cot~victions. 



The prosecution argued that Jaimc presented a serious 
security concern and should be tried in the jail. The 
prosecution also argued that this actually benefited Jaime 
because lle would otherwise need to be handcuffed for 
transport between the jail and the courthouse and there was 
a risk the jury might see him during transport: a jailhouse 
trial eliminated that possibility. 

Id. at 860. - 

111 approving the State's request, the hial court: 

noted allegations concerning threats by Jaime or his fiiends 
against the witnesses and alluded to Jaime's histo~y of 
violent behavior in jail and escape attempts, explaining that 
there was better security in the jail courtroom. The court 
also considered the convenience of holding the trial in the 
jail courtroom in that it was inucl~ easier to usher the jury in 
and out of tile jail courtroom in a timely fashion because 
the jury room was just across the hall from the courtroom. 
The court explained that it agreed with the State that there 
was less chance the jury would see Jaime in handcuffs if 
the trial took place in the jail. Finally; the court noted the 
jailhouse courtroom was designed to accommodate jury 
trials and was in design conlparable to other courtrooms. 

Id. at 860-61 - 

The Supreme Court found this rationale deficient in two respects: 

first, the allegations that Jaime presented a security conceim and escape 

risk were based on unverified representations by the prosecutor. a. at 

866. Second, the Court concluded that the trial court's order was 

impermissibly based upon concerns of convenience "as well as general 

concerns lhat would be applicable to any defendant who is in custody 

during trial,'' such as the likelihood that jurors would see Jaime being 



transported to the courthouse in resiraints. a. The Court quoted 

approvingly from State v. Conzalez; 129 Wn. App. 895, 120 P.3d 654 

(2005), in which this Court reversed another Yakima County conviction: 

"where 'juror views of restrained defendants are inevitable in this co~rnty 

... then it is the trausport procedures which must change, not the 

constitutional presunlption of innocence."' Jaime,l68 Wn.2d at 866 

(quoting Gonzalez, 129 Wn. App. at 905). The Court reiterated: 

We erect courthouses for a reason. They are a stage for 
public discourse, a neutral forum for the resolution of civil 
and criminal matters. The unique setting that the courtroom 
provides "is itself an important element in the constitutio~lal 
conception of trial, co~ltributiilg a dignity essential to 'the 
integrity of the trial' process." The use of a space other 
than a courthouse h r  a criminal trial, particularly when that 
space is a jailhouse, takes a step away from those dignities. 
We hold that the setting of Jaime's trial infringed upon his 
right to a fair and impartial trial[.] 

Id. at 867, - 

The State contends that the trial court appropriately exercised its 

discretion in ruling that Sanchez's trial should bc held in the jail. To 

sustain its argument, the State mischaracterizes the record, exaggerating 

and in some instai~ces inisrepresentillg the facts adduced before the hial 

court. The State concedes, however, that with the use of a metal detector 

and the deployrneilt of additional persolme1 during the trial, it would have 

bee11 possible to try Sanchez in the courthouse. See Br. Resp. at 61, 64- 



66. In ligl~t of the State's concession, Sanchez's convictions must be 

reversed. 

b. The State misreuresents the facts regarding Sanchez's 

in-custody behavior. In an apparent effort to portray the "security 

concerns" about Sanchez as legitimate, the State overstates and 

occasionally outright niisrepresents tlie facts adduced at the hearing. For 

example, tlie State notes that Sanchez was "involved in another incident 

that placed him back into a disciplinary unit. That incident involved a 

weapon . . . a shank, found in his cell." Br. Resp. at 62. However the 

State fails to mention that Sanchez was in fact found not guilty of 

possessing a weapon in his room. I0123107 RP 50, 53. 

The State also intimates that Sanchez was "involved in a general 

disturbance linked to gang activities," including a flooding incident. Br. 

Resp. at 62. In actuality not a single incident report linked Sanchez to 

gang activity: and there was no evidence that he participated in the 

"general disturbance." 10123107 RP 49. In fact, there were no founded 

allegations of misbehavior regarding Sanchez, nor was there any incident 

report linlting Sanchez to gang activity in the jail, nor was there any 

indication that Sancliez was an escape risk. 10123107 RP 39-40, 53-54. 

At the same time that the State insinuates that there was a link between 
Sanc,hez and gang activity in the jail, the State acki~owledges that "there was no reported 
gang activity involving Sanchez." Br. Resp, at 63. 



The State further claillis that Detective ICellett testified that 

Sai~chez threatened him at the time of ltis arrest. Br. Resp. at 63. This is 

not true. Detective ICellett actually testified that when Sanchez was 

arrested, he told Sanchez he wanted to speak wit11 him, and Sanchez 

responded, "get the fuck out of my face."5 10123107 RP 59. Kellett also 

testified to a "runlor" that Sanchez had threatened Mendez, but as in 

Jaime, this unverified representation does not support the conclusion that 

Sanchez presented a security concern. Cf.. Jairne, 168 W11.2d at 866. 

The State last notes that Sanchez was classified as "maxi~num 

security" in the jail, but this classification was based on general factors - 

his age, criminal history,' and the current charges - rather than any 

specific iiltellige~lce concerning potential risk. 10123107 RF' 41-42. In 

State v. Finch, 137 Wn.2d 792, 975 P.2d 967 (1 999), the Court cautioned 

that the seriousness of the current charges and prior criminal history do not 

supply a constitutiollally adequate basis for restraints. 137 Wn.2d at 849- 

50. Likewise, the State's witnesses conceded that the indication that 

Sanchez had, several months earlier, expressed suicidal thoughts (also 

nlentioned by the State in its response, Br. Resp. at 63) had no bearing 

' This statement can be considered an iilvocation of Sanchez's right to silence. 

Sanclicz's prior criminal history was relatively minor: he had been convicted 
of second degree assault, third degree assault, and three counts of~l~alicious mischief. 
10/23/07 RL' 59. 



upon courtrooin security. 10123107 RP 5 1. Coinpare m, 137 Wn.2d at 

85 1-52 ("Mr. Finch did attempt suicide while in custody; however, this 

does not evince a need for physical restraints . . . The State does not cite 

to, and this coui-t cannot find any case which has allowed physical 

restraints in such circunlstances."). 

Finally, it was uncontested that duing the two-and-a-half year life 

of the case Sancliez had appeared at multiple court hearings and had 

always conducted himself properly and appropriately.7 Indeed, when the 

motion to hold the trial in the courthouse was heard, the court had just 

conciuded a lengthy identification hearing at which Michelle I<ublic - 

who the State alleged was one of Sanchez's victims -had testified without 

incident. Cf.. Finch, 137 Wn.2d at 853 (considering fact that defendant's 

alleged victim testified at pretrial heaing without incident, and finding 

court abused its discretion in ordering security measures where Finch had 

never been disruptive in the courtroom, did not pose an escape risk, and 

was not a threat to anyone except, possibly, his victim) 

' The State notes that at Sanchez's arraignment there was a fight in the hallway. 
Br. Resp. at 60. As discussed below, a restraint order innst be based upon "evidence 
which indicates that the defendant poses an imil~inent risk of escape, that the defendant 
iuteuds to injure someone in the coui.troon~; or that thc defendant camlot behave in an 
orderly manner while in the consti-oosn." -, 137 Wn.2d at 850 (enlphasis added). 
There is no indication that the fight was at Sanchez's iilstigation or even that it was 
connected to him. Furtl~er, as the court admitted, to the extent the record suppoited the 
inference that people involved in the case had "altercations" with each other, "it did 
happen a while ago." 10/23!07 RIJ 80, Thus, if the "fight" is even relevant. it canies 
little weight in light of the many subsequent hearings illat took place without incident. 



c. The ruling that the trial sliould be held in tlie jail was 

based on unverified representations and generalized concerns. rather a 

compelling iudividualized threat that Sanchez posed an imminent risk of 

escaue, intended to iniure someone in the courtroom, or couid not behave 

in an orderlv manner. "If the cou-t determines the need for security 

measures that cannot be concealed from the jury, the judge must make a 

record of a coinpelling individualized threat of injury to people in the 

courtroom, disorderly conduct, or escape." Gonzalez, 129 Wn. App. at 

901-02 (citing State v. Hartzog, 96 Wn.2d 383, 391-92, 635 P.2d 694 

(1981)); see aiso m, 137 Wn.2d at at 846 (ilotiiig. "[a]ll cases which 

have upheld tlie trial court's decision to handcuff or shacltie a defendant 

have only done so where the defendant presented a threat of escape, a 

threat of injury to others. or had disrupted the hial court proceedings," and 

citing cases). A shackling order that is not based oil these youi-~ds is an 

abuse of discretion. a. at 850. 

"Courts have specifically foulid reversible error where the trial 

court based its decision solely on the judgment of correctional officers 

who believed that using restraints during trial was necessary to maintain 

security, while no other justifiable basis existed on the record." m, 
137 IVn.2d at 853. Given Sanchez's exemplary conduct throughout the 

proceedings, there was no justifiable basis on the record for the court's 



order . Rather, the State's "security concerns" were based upon unverified 

representations from correctional officers and general factors such as the 

nature of the charged offenses and Sanchez's crimiiial history. See 

10123107 RP 35 (Yakima County Department of Col~ections Chief Will 

Paulaltis admits he had no direct Itnowledge wliy Sanchez was considered 

an elevated security risk); 10123107 RP 50 (sole founded allegation against 

Sanchez was tliat he had threatened another illmate); 10123107 RP 59 

(ICellett aware of "rumor" of threats). Under and Finch tllese 

second-hand, unverified reports were not coiistitutionally sound bases for 

the Court's order. In short, the court's order was not based upon the 

" compelliiig individualized threat of injury to people in the courtroom, 

disorderly conduct, or escape" that is required in order for such a serious 

i~lfriligenlent of an accused person's right to be presumed innocent to be 

constitutional. Sanchez's convictions must be reversed. 

d. The true motivation for holding Sanchez's trial in the 

jail was cost aid convenience. not necessity. A court must coiisider 

alternatives to restraints, such as "the reasonable use of additional security 

personnel,': and "the use of metal detectors or other security devices." 

Hartzog, 96 Wu.2d at 401. The State's witnesses conceded that it would 

be possible to hold the trial in the county courthouse if additional law 

enforcelneiit personnel were deployed and a metal detector or hand-held 



wand used to screen people enteiing the courthouse. See 10123107 RP 16 

(Sergeant Joel Clifford agrees that it would be possible to coordinate 

courtroom security wit11 the jail to hold trial in courtroom); 10123107 RP 

18-19,27-34 (Paulakis details the security measures that would be utilized 

if the trial were held at the courthouse). 

Paulakis colnplained, however, that although he could secure the 

additional staff necessary to conduct Sanchez's trial in the courthouse, 

because of the cost involved it would be "robbil~g Peter to pay P ~ L I ~ . "  

10123107 RP 29. But where the lack of suitable procedures or personnel 

infringes upon an accused person's right to be presumed innocent, then "it 

is the . . . procedures which must change, not the constitutional 

presumption of innocence." Jaime, 168 Wn.2d at 866; Gonzalez, 129 Wn. 

App. at 905. 

Here, as in Jaime, the trial court "considered i~npermissible factors 

involving convenience in inaking its decision." See Jaime, 168 Wn.2d at 

866. The coul-t attempted to justify its decision, as the State does on 

appeal, by noting that the use of a metal detector might suggest to jurors 

that thcre was something unusual about Sanchez's case, and that 

additional guards would have a similar deleterious effect to holding the 



trial in tile jaiL8 10123107 RP 81 1-83; Br. Resp. at 64-66. Neither 

rationale has merit. 

The use of inetal detectors as screening devices in government 

facilities such as courthouses, airports, aud civic ad~ninistration buildings 

is commonplace. Further, the Supre~ne Court has rejected the contention 

that the deployment of additional jail guards is equivalent or even 

colnparable to restraint orders that thc Court has found inherently 

prejudicial: 

While shaelding and prison clothes are unulistaltable 
indications of the need to separate a defendant froin the 
community at large, the presence of guards at a defendant's 
trial need not be interpreted as a sign that he is particularly 
dangerous or culpable. Jurors may just as easily believe that 
the officers are there to guard against disruptions emanating 
from outside the courtroolll or to ensure that tense 
courtroom excha~~ges do not erupt into violence. Indeed, it 
is entirely possible that jurors will not infer anything at all 
from the presence of the guards. If they are placed at some 
distance from the accused, security officers may well be 
perceived more as elements of an impressive drama than as 
reminders of the defendant's special status. 

Holbrook v. Flvnn, 475 U.S. 560, 579, 106 S. Ct. 1340, 89 L. Ed. 2d 525 

Ulililce the potelltially salutary effect of guards during a trial, 

The court also observed thal in the event of a tlrreat of violence to Sanchez, if 
the trial were held in tile jail, jail security would be able to remove hiin to a holding cell, 
which would not he possible in the courthouse. To the extent that Sai~chez's trial posed 
such a risk (a contention that Sanchez disputes), its likelihood would be greatly reduced 
or eliminated by the use of metal detectors. 



conducting a trial in the jail is an "umistal~al~le indication[] of the need to 

separate a defendant from the commuility at large." See Jaime, 168 

Wn.2d at 864 ("[hjolding a crimiilal trial in a jailliouse building involves 

such a probability of prejudice that we must conclude it is '"inherently 

lacking in due process."') (citation omitted); State v. Cavan, 98 P.3d 381, 

389 (Or. 2004) ("convening a trial in a prison. . . and not in a courthouse 

forcefully coi~veys to a jury the overriding i~npressioil of a defendant's 

dangerousness and we think, by extension, his or her guilt") (cited with 

approval in Jaime, 168 Wn.2d at 865). 

There is no legitimate comparison between the precautionary 

security measures that would accompany a high-profile trial in a 

courthouse and requiring the defendant to stand trial in the "monolithic 

concrete building" used solely for sequestering dangerous persons away 

from society at large. Nevertheless, the trial court assessed these measures 

and either found that they would he burdensoine to the county or 

conspicuous. 'These are not pennissible justifications for infringing on 

Sanchez's right to be presumed illnocent. Sailchez's convictions must be 

reversed. 

e. The fact that a hearine was conducted does not insulate 

the court's legallv erroneous ruling from appellate review. The State's 

last-ditch argument is that because the trial cou t  "conducted a hearing" its 



legally eisoneous exercise of discretion should be affirmed. Br. Resp. at 

66-68. However "application of an incorrect legal analysis or other error 

of law can constitute abuse of discretion." State v. Tobin, 161 Wn.2d 517, 

523, 166 P.3d 1167 (2007).~ The trial court's ruling was based largely on 

unverified representations of potential security concerns, general factors 

such as criminal history and the current charges, and considerations of 

convenience, rather t11a11 Sanchez's due process rights. But in order for 

the court to take the draconian nmasure of conducting tile trial in the jail, 

the State had to show a "compelling individualized tlveat of injury to 

people in the courtroom, disorderly conduct, or escape." Hartzog, 96 

W11.2~1 at 391-92. This was not shown here. Holding Sanchez's trial in 

the jail was inherently prejudicial, and not shown to be manifestly 

necessary. Sanchez's convictions must be reversed. 

2. NO BASIS EXISTED FOR DISQUALIFICATION OF 
SANCHEZ'S COUNSEL UNDER RPC 3.7 OR 1.8. 

The State contends that the trial court's disqualification of 

Sanchez's counsel of choice was appropriate under the lawyer as witness 

and conflict of interest rules. However the State has failed to co~sectly 

apply either rule. The State has faiied to show that Witchlep's inteiview 

of an unrepresented co-defendant in tile presence of an investigator made 

If tile State's argument were coi-rect, then the mere fact of holding a har ing 
and taking testimony would be sufficient to insulate any shackling order from appellate 
review. But this is clearly not the standard. 



Witchley a necessary witness. The State has siinilarly failed to ide~~tify 

any relevant or adnlissihle evidence regarding the Carrillo children's 

relocatioll to California that would create a conflict of interest. Most 

importantly, the State has failed to show that the motion to disqualify was 

anything other than the abusive misuse of the ethical rules by co-defendant 

Mendez's counsel, or that the court did not commit an enor of law in 

granting the motion. 

a. Counsel's interview of Mendez ill the presence of ail 

investigator did not render Witchley a necessarv "witness" requiring his 

di~qualification.'~ The State ackilowledges that before a lawyer inay be 

disqualified under RPC 3.7, four predicates must he established. First, 

there must he a showing that the attorney "will give evidence material to 

the issues being litigated." P.U.D. No. 1 of Klickitat County v. Int'l Ins. 

Co., 124 Wn.2d 789, 81 1-12, 881 P.2d 1020 (1994) (citation omitted). 

Second, the evidence must be "unobtainable elsewhere." @. Third, the 

court must find the testimony to be given is or may he prejudicial to tile 

testifying attorney's client. @. Finally, even if these criteria are met; t l~e  

court may still refuse to disqualify counsel if disqualification would work 

a substantial hardship on the client. 

' O  The State conflates its analysis of the Mender interview with the counsel's 
assistance to the Carrillo children. For clarity3 the State's aiguments are discussed 
separately in this reply. 



i. 'The iilvestigator's vresence during the interview 

prevented Witchlev from being a necessarv witness. The State only 

attempts to address the first of tile criteria for disqualification, see Br. 

Resp. at 15, and even so the State mistakes the analysis. For an attorney to 

he disqualified under the lawyer-as-witness rule, the evidence to be given 

by the -must be material. Thus, the fact that the interview 

conceined the charges is not dispositive of whether any evidence that 

migl~t be given by Witchley would be material. 

Of key significance to tile analysis is the fact that the interview of 

Mendez was conducted &prese~lce of an investigator who was 

available to testify should it be necessary to iinpeach Mendez at trial with 

his prior statements. CP 490. In a recent decision, this Court addressed 

this very issue. American States Ins. Co. ex rel. ICommavongsa v. 

Nainmathao, 153 Wn. App. 461,468,220 P.3d 1283 (2009). Regarding 

the requisite finding concerning the importailce of the lawyer's testimony, 

this Court noted, "perl~aps others with iirsthand knowledge might exist 

who could testify in lieu of [the lawyer]." Id. at 468 n. 5; cf.. also, Horaist 

v. Doctor's Hosp. of Opelousas, 255 F.3d 261, 267 (5th Cir. 2001) (lawyer 

not necessary witness where other witnesses could testify to the same 

infonnation). Here, the purpose of the iilvestigator's presence was to 

ensure that a witness other than Witchley could be called to testify in the 



event that it became necessary to impeach Mendez with inconsistent 

state~uents. CP 490. Witc11le)r's testimony was not necessary or material. 

ii. The State's f a ~ ~ l t y  logic would require 

prosecutors not to interview witnesses. The State appears to advocate a 

different standard for defense attorneys tllan for prosecutors. Prosecutors 

conduct or are present for witness interviews all the time, and it is well 

understood that the presence of a law enforceme~~t officer or other witness 

at the interview is what prevents t l ~ e  prosecutor from beco~ning a potential 

impeachment witness. For example, the ABA Standards for Crinlillal 

Justice provide that a prosecutor should conduct interviews of a 

prospective wltness in the presence of a third person unless the prosecutor 

"is prepared to forgo i~npeachnlent of a witness by the prosecutor's own 

testimony as to what the witness stated in an interview or to seek leave to 

withdraw from the case in order to present tile inipeaching testimony ...." 

ABA Standards for Criminal Justice. Prosecution Function Standards (3rd 

ed. 1993) 3-3.1 (g) (including comnientary). 

Nu~nerous courts that have considered the question have rejected 

the contention that a prosecutor's participation in or presence at a witness 

interview, or participation in case investigation, renders the prosecutor a 

necessary witness. See e.g, United States v. Starnes, 157 Fed. Appx. 687, 

693 (5th Cir. 2005) (AUSA's participation in two searches relevant to case 



did not require his disqualification); United States v. Marshall, 75 F.3d 

1097. 1 106 (7th Cis. 1996) (AIJSA's cross-exa~nination of a witness 

whose interview he attended did not violate advocate-witness prohibition 

because other witnesses were available for impeachment); united States v. 

Watson, 87 F.3d 927. 932 (7th Cir. 1996) (lawyer-witness rule did not bar 

AUSA who interviewed the defendant from represei~ti~lg the govenlment 

at trial because tlle interview was co~~ducted in the presence of a third 

person who could later testify to the governinent's version of the 

The Court in Marshall articulated the policy reaso~ls why crediting 

the argurnent that the prosecutor should be disqualified would be harmful: 

We note that if Marshall's argument were successful it 
would bar prosecutors from cross-examining a defendant if 
that prosecutor had participated in an interview wit11 the 
defendant prior to trial. Tl~us, if the AUSA conducted a 
fact-finding interview of a suspect before authorizing the 
issuance of a formal charge, he or she would be barred 
from prosecutiilg the defendant at trial. A result of this 
nature strikes us as an inaccurate application of "the 
advocate-witness rule, ... misstates the reasons underlying 
that rule ... and it inisstates the co~nmon sense of the 
situation presented to t l~e  jury," . . . and this is not the law. 

Id. (internal citation omitted). - 

In the context of people accused of crimes, the State's proposed 

rule has an even Inore deleterious effect. Accused persons have the Sixth 

Amendinent rigl~t to the effective assistance of counsel. Strickland v. 



Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 80 L.Ed.2d 1984). The 

extension of the advocate-witness prohibitioll to lawyers who, consistent 

with their obligations as zealous advocates, attend or participate in witness 

illterviews \will have a chilling effect on their ability to provide coil-ipete~lt 

representation. Accused persons will be forced to make a Hobson's 

choice between effective, prepared cou~~sel  and coullsel who have not 

attended critical interviews because of fear of disqualification. 

In sum, the State has not established materiality, necessity, or 

prejudice to Sanchez, as required for disqualification under RPC 3.7. As 

the trial court acknowledged, had Witchley not interviewed Mendez, he 

could well have rendered ineffective assistance of counsel. CP 862. This 

Court should reject tlie contelltion that this interview provided a basis for 

counsel's disqualification. 

iii. The State would not have been "vreiudiced" bv 

Witchiev's cross-exaniination of Mendez. The State suggests that the 

State would be "prejudiced by the impiicatio~l to the jury that Witchley's 

questions represented the tmth based 011 his personal knowledge of what 

had occurred."" Br. Resp. at 16-17. Similar claims have been flatly 

rejected by the appellate courts. I11 Marshall, the defendant claimed that 

/ 1 It must be remembered that prejudice to thc opposing party is not a 
component of the analysis under the advocate-witness prohibition, so the State's 
contention is not germane to this Court's consideration ofthe issue on aj)peal. 



her cross-examination by the AUSA regarding a meeting that be, 

Marshall, and an FBI agent attended violated the advocate-witness 

probation. 75 F.3d at 1106. Marshall contended tliat the AUSA's cross- 

examination aniounted to "subliminal testimony" that vouched for the 

truth of the statements of the FBI agent who attended the interview. Id. 

The Court found this argume~it nmritless. The Court noted that the 

AUSA phrased his questioils impartially and made no assertion tliat he 

believed Marshall was lying; he simply contrasted her testimo~ly wit11 that 

of the agelit. Id. The Court further noted that because the AUSA did not 

testify, the advocate-witi~ess prohibition was not violated. Id. The 

Seve11t11 Circuit reached a similar result in United States v. Toliver, 374 

Fed. Appx. 655, 659-60 (7th Cir. 2010) (finding "frivolous" argument that 

prosecutor's use of "we" to refer to meetings with cooperating witness 

duiiilg direct exai~liilation violated advocate-witness prohibition, and 

rejecting contention that such questioning voucl~ed for witness). 

These cases establish that the State's speculation about "prejudice" 

to the State ikon1 Witchley's examinatioii of Mendez is unfounded. 

Further, the State's concerns could easily be addressed by an in limine 

order requiring Witchley to phrase his questions impartially, as in 

Marshall. 



iv. The authority cited by the State is o f f - p d .  In 

his openiiig brief Sanchez identified the concerns with applying the 

advocate-witness rule to disqualify lawyers wllo attend or participate in 

witness interviews with investigators. Br. App. at 38-41. Rather than 

responding to the authority cited in Sanchez's brief, the State subn1it.s two 

pages of block quotation from United States v. Basharn, 561 F.3d 302 (4th 

Cir. 2009). Br. Resp. at 17-18. The State falsely clainls that Bashain is '.a 

case that is similar to that of the present." Br. Resp. at 17. It is not. In 

fact, the facts of the case are entirely disparate to those presented by 

Witchley and Freeman's interview of Mendez. 

Basham and another individual escaped fi.0111 prison and were 

subsequently implicated in the disappearance of two women whose bodies 

were not recovered. 561 F.3d at 3 10-1 1 .  Through appointed counsel, 

Basha~n agreed to provide federal investigators with assistance in locating 

the woinen's bodies. Id. at 3 13. Couusel made multiple representations to 

law enforceinent regarding the possible location of evidence related to the 

nlurders based purportedlp on representations from Bashanl himself. Id. 

at 3 13, 321 -22. The government contended the lawyer's statements were 

admissible as party adn~issions and that counsel should be disqualified. 

Id. at 323. - 

In granting the disqualification motion, the court noted that: 



(1) because of the cost of capital litigation, it wished to 
avoid "expensive and culnbersome post-verdict issues" . . . 
(2) Basham's case was in its "infancy" and removal would 
"work no substantial hardship" and "eliminate a thorny 
issue that could arise later" . . . (3) the statement might be 
admissible at trial under several scenarios; (4) other 
conflicts of interest existed, because Basham argued that he 
never authorized [his attorney] to make the statenlent to the 
FBI agents; and (5) although Bashain currently wanted to 
retain [his attorneysj, it was foreseeable that if Bashatn was 
sentenced to death, he would hlaine those attolneys for his 
situation and raise their potential conflict of interest on 
appeal. 

This case is different in every inaterial respect. First, Sanchez's 

attorneys made no representations to the State implicating Sanchez in the 

crime which the State sougl~t to ad~uit. Second, Sanchez's case was far 

froin being in its infancy. Counsel had expended several thousand hours 

working on tl-ie case.I2 CP 835. Third, there was no suggestion that in 

interviewing Mendez, Witchley acted contrary to Sanchez's interests, so 

there was no lilielihood that the fact of the interview would be a basis for 

Sanchez to later challenge his conviction. Indeed, Sanchez expressly 

wished to waive any conflict. Fourtl~, as noted, the State identified no 

"statement" to be offered tlxough Witchley (and still fails to do so). 

Moreover, if any "statement" were to become admissible - i.e., if it 

became necessary to impeach Mendez - Freenlan attended the interview 

'' Between April 2005 and Novelnber 2006, Walsh had devoted more thau 2,800 
hours to i l ~ e  case, and Witchley 2,741.1 hours. CP 835. 



precisely to preclude Witchley's testimony from becoming necessary. 

Fifth, Witchley and Walsh had succeeded in persuading the State not to 

seelc the death penalty, so there was no prospect of Sanchez blaming his 

counsel for a death sel~tence. 

As it did below, the State again cites to Gonzalez v. State, 117 

S.W.3d 831 (Tex. 2003), but tile State fails to inention a key difference 

between Gonzaiez and this case. Rr. Resp. at 19-20. 111 Gonzalez, a 

witness alleged that the defendant paid hirn for favorable testimony. 11 7 

S.W.3d at 835-36. Only the lawyer and the defendant were present at the 

critical meetings with tile alleged co-conspirator, and tl~us there was no 

one other than the attorney - save the defendant himself, who held a Fifth 

Amendment privilege - who could have impeached the co-conspirator's 

testimony. Gonzalez, 117 S.W.3d. at 835-36. In Gonzalez, only counsel 

could have i~npeached the witness with his ow11 recollection of the events, 

and the State would not have been able to impeach couilsel's credibility. 

Id. at 837. Here; again, an investigator was present for tlle Mendez - 

illterview precisely in order to eliminate this potential problem. 

In short, the Mendez interview provided no basis for 

disqualification. Further, upholding the disqualificatioil order under the 

lawyer-as-witlless rule creates a perverse incentive for couilsel to refrain 

from attellding key witness interviews, undermining their ability to be 



zealous advocates, and encourages opposing parties to abuse the rule for 

tactical reasons. 

b. The State has failed to show that co~u~sel's assistance to 

the Casrillo children was improper or created a conflict under R m .  

The State loosely asserts that the assistance provided by Witchley and 

Walsh to the Carrillo children in reuniting with their father in Stockton, 

California was "misconduct." Br. Resp. at 15,20. In support of this 

claim, the State repeats asgu~~~ents made below, but it inakes no effort to 

respond to Sanchez's arguments addressing these contentions on appeal. 

Nor does the State respond to the many authorities fronl the Washington 

Supreme Court and Washington Bar Association establishing that RPC 

1.8(e) was not violated. Br. App. at 43-48. 

The State again cites to State v. Ibsanke, 23 Wn.2d 21 1, 160 P.2d 

541 (1945) (or, rather, Karl regland's discussion of Kosanke) for the 

proposition that "relevant misconduct includes offers to bribe witnesses, 

other efforts to prevent witnesses from testifying." Br. Resp. at 15. This 

language is irrelevant to the facts at bar: there is no evidence that 

Witchley and Walsh were trying to bribe any witnesses. There is no 

evidence that they were trying to prevent testimony. 

Further, as discussed in Sanchez's opening brief, under Kosanke, 

before Walsh or Witchlep's testiinony could be compelled, (a) the 



children's testimony at trial would have to differ froin their earlier 

statements to law enforcement; (b) this change would have to be proven to 

have resulted from Walsh and Witchley's assistance with the relocation 

and improper influence, rather than solne other, unrelated reason, and (c) - 

concrete evidence would have to establish the relocation was done at 

Sanchez's request, or with his knowledge and consent. ICosanke, 23 

Wn.2d at 215. Tliis showing is a mandatory predicate for admissibility. 

Id. - 

None of these factors can be established, nor has the State tried to 

do so. Indeed, the record supports the opposite inference: the wit~less to 

be called at trial, Roberta Ca~zillo, submitted an affidavit stating that she 

neither discussed her move with Sancl~ez nor relocated at his direction. 

CP 820-24. And Witchley and Walsh adamantly maintained that they 

provided assistance to the children solely for humanitarian reasons. 

The State claims that "Sanchez's attorney Witchley and Walsh 

[sic] would have to testify in order to rebut the adverse impact that suci~ 

evidence would have against Sanchez." Id. But the State never explains 

what "evidence" it believes would be adduced.13 Nor does the State 

'' The State conteilds that it "would have inquired of the Yakinla Police 
detectives as to the effo~ts they undertook to locate the Carrillo children, and the 
discovery that defense counsel whisked the cl~ildren away without any notice.'' Br. Resp. 
at 20-21. Give11 that the State cannot show a violation of the RPCs or establish the 



respond to Sanchez's extensive discussion in his opening brief regarding 

the proper application of RPC 1.8(e). See Br. App. at 43-48. 

Instead, the State quotes the court's conlnlent that "the fact that 

they assisted [the Carrillo children] leaves the clear appearance of 

impropriety." Br. Resp. at 16. But neither the Washington Supreme Court 

nor the WSBA has found a violation of RPC 1.8(e) arising fro111 the 

advancement of funds to a potential witness. No disciplinary action has 

seen fit to impute ail attorney-client relationship to the client's friends, 

significant others, or family, as the trial court did here. And, no 

disciplinary proceeding has found a violation of the KPCs alone merited 

disqualification absent an actual conflict of interest. 

In sum, the State has failed to show that Witchley's participation in 

Mendez's interview with an investigator who was ready, willing, and 

available to testify merited disqualification under RPC 3.7. 'The State has 

further failed to demonstrate that Witcl>ley or Wa!sh violated RPC 1.8. 

The disqualification order should be reversed. 

predicate For adiiiissible testiniony set forth in Kosaniie, it is far fro111 clear that such 
questions would be permissible or the detectives' answers relevant. 



3. THE STATE HAS FAILED TO ADDRESS 
SANCHEZ'S ARGUMENTS REGARDING THE 
VIOLATION OF SANCHEZ'S SIXTH 
AMENDMENT AND EQUAL PROTECTION 
RIGHTS. 

Sanchez has argued that the trial court's iuling, "Sanchez has no 

right to continued representation by Walsh and Witchley," CP 796, 862, 

violated his Sixth Alnendment right to counsel of his choice and his 

Fourteenth Ainendme~lt right to equal protection. Br. App. at 49-60. In 

response to Sanchez's argument ~mder the Sixth Amendment, the State 

merely reiterates its opinion that the disqualification order was proper 

under RPC 3.7 and 1.8(e). Br. Resp. at 21-22. The State does not address 

united States v. Gonzalez-Louez, 548 U.S. 140, 126 S.Ct. 2557, 165 

L.Ed.2d 409 (2006), which is discussed extensively in Sanclchez's brief. Br 

.App. at 49-54, or any of the other authorities cited. 

The State offers no response whatsoever to Sanchez's argument 

that the disqualification order violated his right to equal protection. As 

argued in Sanchez's opening brief, this Court should conclude the order 

disqualifying Walsh and Witchley impermissibly intruded into Sanchez's 

protected Sixth Anlendment relationship with his cou~lsel and violated his 

right to equal protection 



4. THE W-CHAMBERS HEARING ON THE 
APPOINTMENT OF NEW COUNSEL, 
CONDUCTED WITHOUT ANALYSIS OF THE 
BONE-CLUB FACTORS OR A h T  SHOWWG OF 
MANIFEST NECESSITY, VIOLATED SANCHEZ 
AND THE PUBLIC'S RIGHT TO A PUBLIC TRIAL 
AND SANCHEZ'S RIGHT TO BE P E S E N T .  

It is undisputed that at a hearing scheduled to address Sanchez's 

need for new counsel, Judge Hutton and Dan Fessler - who had a conflict 

of interest that prevented him from acting as Sanchez's counsel -- retreated 

into chambers for a private session. CP 754-55; 12121106 RP 22-23. Prior 

to taking this extraordinary action; Judge Hutton neither analyzed the 

necessity for a closed proceeding under State v. Bone-Club, 128 W11.2d 

254, 906 P.2d 325 (19951, nor afforded Sanchez an opportunity to he 

present. Id. 

a. The State fails to address or cite Bone-Club and its 

progeny. The Washington Supreme Court has issued Inore than a few 

sigmficant decisions construing the right to an open courtroom . See e.K 

State v. Strode, 167 Wn.2d 222, 217 P.3d 3 10 (2009); State v. Momah, 

167 Wn.2d 140, 217 P.3d 321 (2009); State v. Easterling, 157 Wn.2d 167, 

137 P.3d 825 (2006); State v. Brightman, 155 W11.2d 506, 122 P.3d 150 

(2005); In re Orange, 152 Wn.2d 795, 100 P.3d 291 (2004); Stale v. Bone- 

-, 128 Wn.2d 254, 906 P.2d 325 (1995). In its response brief, the State 

cites to none of these. "The purpose of the Bone-Club inquiry is to ensure 



that trial courts will carefully and vigorously safeguard the public trial 

right." m, 167 Wn.2d at 233; Momal~, 167 Wn.2d at 148. The State 

does not mention Bone-Club or attempt to apply the five Bone-Club 

factors. 

Instead, the State cites to a single 36-year-old decision fi-orn the 

Washington Supreme Court, Cohen v. Everett Citv Council, 85 Wn.2d 

385, 535 P.2d 801 (1975). has little relevance to this case, as it was 

a civil, not a criminal proceeding, and involved a quite different question: 

whether a trial court's order that a court record be sealed after deciding a 

case on the inerits violates the right to a public trial. Id. at 386. 

Nevertheless, the Court found that this fairly discrete action violated 

article I, section 10. Id. at 389. Further, the Court e~nphasized that 

limitations on open judicial proceedings may only occur in "exceptional 

circu~l~starrces and conditions." Id. at 388. 

Although t h e m  decision does 1101 help the State, the State 

relies on Cohen to argue that t l~e  closed hearing did not involve the 

"administration ofjustice" because the court "was not deciding the merits 

of a coilhoversy." Br. Resp. at 28-29. The State has not cited any case in 

which the court found that the public trial right was not implicated because 

justice was not being administered. 



b. Mwiad recent decisions establish that the closure 

violated the public trial right. In Easterling, the Court criticized Justice 

Madsen's concurrence, which opined that sonle closures inay be de 

minilllis. 157 Wn.2d at 182-83. The Court admonished, "a majority of 

this court has never found a public trial right violation to be de minimis." 

157 W11.2d at 180-81. The Court furtiler noted ihai the cases relied upon 

by Justice Madsen were federal cases, and commented, "[a] 'triviality' 

standard inay be appropriate where a federal court rooin is fully closed 

because the United States Constitution, unlike our state constitution, does 

not contain the open administration ofjustice in all cases requirement that 

is contained in article I, section 10 of our state's coilstitution." Id. at 180 

In his separate concurrence, Justice Chambers echoed this 

conclusion: 

[TJhere is no case where the h a m  to the principle of 
openness, as enshrined in our state constitution, can 
properly be described as de minimis. Tlius, I cannot agree 
that there could ever be a proper exception to the principle 
that a courtroom may be closed without a proper Ilearing 
and order. 

Id. at 186 (Chambers, J., conc~~uring). - 

In a recent decision, the Court of Appeals analyzed this discussion 

in Easterlinc: and was "persuaded that no de ininimis rule is applicable to a 



public trial right violation." State v. Lam, - Wn. App. -, - P.3d-, 

2011 WL 1486018 at 3 (Apiil 18, 2011). Tile State's citation t o m  is 

c. The State fails to acknowledge Sanchez's public trial 

a. An accused person also has the light to a public trial, which is 

protected by the Sixth Amend~nent and article I, sections 10 and 22 of the 

Washington Constitution. Waller v. Georgia, 467 U.S. 39, 47, 104 S.Ct. 

2210, 81 L.Ed.2d 31 (1984); Bone-Club, 128 Wn.2d at 259. Sanchez 

subnlitted a sworn affidavit in which he affirmed: 

I would have and asked if I could be a part of this 
discussion, but I guess I couldn't bc a part because it was at 
the judges chambers. I feel like I had a right to know what 
they were talking about. That was one of the main reasons 
for the court healing. It just seemed unfair to nie. 

The State has also failed to recognize Sanchez's personally-held 

right to open proceedings, which was violated by the court's inexplicable 

decision to co~lduct the remainder of the hearing wit11 Fessler in chambers. 

The closure order violated Sanchez's right to public proceedings as well. 

d. The closure order violated Sanchez's right to be uresent. 

The State contends that Sanchez did not have the Sixth Amendment and 

article I, section 22 right to he present at the in-chambers conference 

between Fessler and Judge Hutton. Missing from the State's discussion is 



any appreciation of the fact that Fessler had an avowed conflict of interest 

that precluded his entire office from representing Sanchez. 12/21/06 RP 5. 

Thus "a fair and just hearing [was] thwarted by [Sanchez's] absciice[.]" 

United States v. Gasion, 570 U.S. 522,526, 105 S.Ct. 1482, 84 L.Ed.2d 

486 (1986). 

The State ignores Fessler's conflict in its discussion of the in- 

chanibers hearing. But even the authorities the State cites are in accord 

with the proposition that Sanchez was denied the right to be present when 

he was excluded froin the hearing. See e.g, State v. Corbin, 79 Wn. App. 

446,449,903 P.2d 999 (1995) ("As long as the defendant is represented 

bv counscl, he or she has no role at presentation and ordinarily would have 

no opportunity to speak.") (emphasis added); United States v. Vasyuez, 

732 F.2d 846 (1 lth Cis. 1984) (bench conference attended by appeliant's 

counsel); United States v. Jornenson, 451 F.2d 516, 521 (10th Cir. 1971) 

("The two remaining conferences of which Jorgenson complains were 

attended by appellant's counsel"), cert. denied, 405 U.S. 922 (1972).14 

is . The State also cites to Uilited States v. Howell, 514 F.2d 710 (5th Cir. 19751, 
cert. denied, 423 U.S. 914 (19751, in which the Court found that a judge's private 
discussion with a juror, without couilsel present, regarding alleged efforts to bribe him 
occasioned 110 violatioil of the riglit to be present. The State can cite lo no Washiilgton 
case that has approved such ex parte contact. 



This Court should conclude that Sanchez was denied the right to be 

present when he was excluded fro111 the hearing between Fessler and the 

court. 

5. THE ADMISSION OF KUBLIC'S IDENTIFICATION 
OF SANCHEZ VIOLATED DUE PROCESS. 

The State contends ihai the adniission of Michelle ICublic's 

identilication of Sanchez did not violate due process, but the State's 

analysis suffers from multiple deficiencies. First, the State attempts to 

portray the suggestibility of eyewitnesses as a controversial proposition. It 

is not. Second, the State fails to appreciate that the question is not whether 

Sanchez's due process rights were violated by State action ill influencing 

Kublic's identification, but whether the identification itself was rendered 

so unreliable that its adn~ission violated due process. Third, both the 

State's Gunwall analysis and assessment of decisional law regarding the 

correlation between eyewitness identifications and wrongfil coi~victions 

are unsound. This Couri should conclude that the admission of Kublic's 

unreliable identification of Sanchez violated due process. 

a. WashinHon courts recognize the correlation between 

evewitness misidentification and wrongful conviction. The Washington 

Supreme court and Court of Appeals recognize that faulty eyewitness 

identification is a leading cause of wrongful conviction. "The vast 



majority of [studied] exonerees (79%) were convicted based on 

eyewitness testimony; we now know that all of these eyewitnesses were 

incorrect." State v. Riofta, 166 Wn.2d 358, 371,209 P.3d 467 (2009) 

(quoting Brandon L. Garrett, Jud&% Iluiocence, 108 Colum. L. Rev. 55, 

60 (2008)); State v. Allen, - Wn. App. -, - P.3d -, 201 1 WL 

1745014 (May 9,201 I)." "Eyewitness identification evidence is an~ong 

the least reliable forms of evidence and yet is persuasive to juries 

Recognition accuracy is poorer when the perpetrator is holding a weapon." 

Allen 701 1 WL 1745014. -> - 

In clailning that there is little potential for eyewitness identification 

testilnony to be contaminated by improper suggestive influences, the State 

shrugs off uncontroversial authority, including publications from the 

United States Department of Justice and the American Psycl~ology and 

Law Socicty. Br. Resp. at 36. Tlie State instead cites to a single case, 

from Connecticut, in which the Court simply declined to exercise its 

supervisory authority to mandate specific procedures in identifications. 

See State v. Marquez, 967 A.2d 56, 84-85 (Conn. 2009). The State does 

not mention that the Court in Marqucz encouraged law enforcenient 

agencies "to maintain currency in the latest research in this field and to 

adapt their policies to implement the 111ost accurate, reliable and practical 

15 At the date of this writing, neither pin citations nor citations to star pages were 
available on Westlaw. 



identification procedures available." Id. at 85. Nor does the State 

aclmowledge that the Court believed "scientific research and common 

sense suggest that the ernployinent of double-blind procedures, whenever 

reasonably practicable, is preferable to the use of an interested 

administrator because suc11 procedures avoid the possibility of influencing 

tile witness, whether intentionally or unintentionally, and thereby tainting 

the accuracy of any resulting identification." Id. The State's citation to 

Marquez is unavailing. 

b. Sanchez's due process rights were violated bv the 

admission of Kublic's identification because it was unreliable. ICublic 

only identified Sanchez after ( I )  his photograph was included in a "six- 

pack" and then a sequential line-up; (2) Kublic was informed of his 

a~l-est'~; (3) Kublic saw his photograph in a newspaper photograph on the 

bulletin board of a convenience store; and (4) ICubiic viewed media 

reports showing him in custody. After tl~ese influences, Ihblic altered her 

description of the man who shot Ricky Causor from a man who was 5'1" 

tall, thin, and "small and dingy looking" with a "sucked in face" and 

uncombed, matted hair, to identify Sanchez: "after I seen him in the news, 

he's the one with the shaved head, the one that tliey have." 10/3/07 RP 

87-88, 154, 168, 178. 

l6 Kublic told counsel in a tape-recorded pretrial inte~view that an officer 
informed her Sanchez and Mendez were the persons "who did this." 1015107 RP 432-33. 



rise to habeas corpus relief because the exclusion of the 
challenged in-court identification will not serve any 
deterrent purpose. Although we recognize that there is no 
intentionally wrongful police conduct involved in an 
accidental encounter, we also recognize that the deterrence 
of such conduct is not the primary purpose behind judicial 
review of painted identification testimonv. Rather. a court 
reviews a challenged in-court identification essentially to 
determine whether the witness' testimony retains sufficient 
indicia of reliability. 

The Court further explained: 

[Tlhe accidental nature of a pre-trial encounter is 
inll>ortant, not because there has been at1 absence of 
wrongful poiice activity, but only because the 
circunlstances surrounding an accidental encounter are 
often directly relevant to the question of the reliability of 
the in-court identification. More specifically, the 
accidental nature of a pre-triai encounter plays a role in a 
court's consideration of identifi cation testimony because 
the majority of accidental encounters do not involve any 
significant degree of suggestiveness. A witness who has 
been involved in an accidental encounter has generally seen 
a defendant in a seemingly innocent light, or as stated by 
the district court herein, ". . . an accidental confrontation 
usually gives no indication to the witness that 'this is the 
man."' 

Id. (citation omitted) - 

The Court noted three factors that distinguished the witness's 

encounter with the petitioner fro111 the typical accidental confrontation: 

first, the setting of the encounter strongly suggested that the petitioner had 

been accused of a crime: "tile confrontation in the jailhouse cell clearly 



labeled petitioner as a criminal defendant." a. at 223. Second, an officer 

at the jail identified the petitioner as a suspect in the killing. Id. Third, 

"the encounter in the present case was a result of the state's negligent 

exercise of its control over both the witness and the accused." a. 
Numerous courts have adopted w s  holding and rejected the 

rule endorsed by the trlal court. See e x .  Ral~ee~n v. Kelly, 247 F.3d 122, 

137 (2nd Cir. 2001) ("The purpose of excluding identifications that result 

fi-orn suggestive police procedures is not deterrence hut rather the 

reduction of the likelihood of misidentifi cation."): W p e 1 1  v. Corv, 804 

F.2d 893, 895 (6th Cir. 1986) (noting that deterrence of police ~nisconduct 

is not the reason for excluding unreliable identifications, and holding. 

"[h]ecause it 3s the likelihood of misidentification that violates a 

defendant's right to due process,' . . . only the effects of, rather than the 

causes for, pre-identification encou~lters should be detenninative of 

whether the confrontations were unduly suggestive."), accord United 

States v. Pickett, 278 Fed. Appx. 465, 467 (6th Cis. 2008); United States1 

m, 534 F. Supp. 749, 751 (D.C. Ala. 1982) (court adopts Ninth 

Circuit's holding that "any uiiduly suggestive pre-trial confi-ontation, even 

if not caused by improper government action, triggers constitutional 

scrutiny"). These holdings accord with the Supreme Court's decree in 

Manson v. Brathwaite, 432 U.S. 98,97 S.Ct. 2243, 53 L.Ed.2d 140 



(1977), "[Rleliability [is'] the linchpin in determining admissibility of 

identification testimony." a. at 114. 

Si~nilar to Green, Kublic initially did not identify Sanchez as the 

shootcr in two lii~eups,'" and instead described solneolle who looked 

different fiom Sanclchez in every material respect, and who resembled 

Manuel "Puppet" Sanchez, who fled to Mexico with Meildez." After 

seeing Sanchez's photograph in a newspaper clipping and powerful media 

iniages of Sanchez in shacliles during his arraignment and being told by an 

officer that the police had arrested the persons "who did this,'' however, 

Kublic altered her description and identification to collclude that Sanchez 

was the shooter. 

Also similar to Green, although the trial court did not find that the 

police deliberately set out to coi~upt Kublic's identification; it was 

uncontested that the police never cautioned her to avoid media, and that ail 

officer told her that the people "who did tl~is" had been arrested. This 

conduct at a minimnu~n was negligent. Finally, according to the testiniony 

" During one of these, Kublic iliade a positive identificatioli of Mendez; 10/3/07 
RP 163, 186, which undermines the State's assertion that I<ublic's ability to ilialie an 
identification was somehow undemiiied by her physical coiidition when she was show11 
tlie montages. See Br. Resp. at 31. 35. 

The State claims that "there was no testimony that tlie composite sketch 
prepared by Detective Kellett and Michelle Kublic resembled Manuel Saiichez." Br. 
Resp. at 80. The trial court did not permit the defense identification expert to overlay a 
transparency of the composite over a photograph of Mendez, however both of these were 
admitted as exhibits. See Ex. 165 (composite), 179 (photograph of "Puppet"); 
Ex. 178 (Sanchez's bookiirg photograph). 



of Sanchez's expert, which tlie State did not rebut and which the court 

found forthright, credible and persuasive, 1011 1/07 RP 652, the combined 

circuinstances created a substantial likelillood of irreparable 

misidentification. 

c. The "totality of the circun~stances" did not otlierwise 

m o i f  admission of the identification. The State contends tliat this Court 

should look to "other evidence as it relates to the identity of the killer" to 

coi~ohorate Kublic's identification, but the only direct evidence the State 

can point to is the testimony of Mario Mendez, who pleaded guilty to an 

agreed thirty years of confinement plus good time in exchange for his 

favorable testimony. The State notes that a y n  located at the Carrillo 

residence that was detennined to be the murder weapon was identified as 

belonging to Sanchez, llowcver given that the "jacking" of Ricky Causor 

was planned at the residence, this fact canies little weight. The State also 

notes that Sanchez owned a blue pick-up truck whicli was consistent with 

the description of the vehicle used during the crime, but the court 

prevented Sanchez from inquiring about anotller blue truck reportedly 

owned by Ranloll Marnlelejo, which the police did not investigate, and 

refused to issue a nlissing witness instruction regarding Marmelejo. Trial 

RP 161 7-20,2181,2189,2543,2560,2564-65. Sanchez also presented 

testimony that he was at tlie home of another girlfriend on the night of the 



shooting, and that because of noisy "glass packs" and mechanical issues 

with his tmck it was unlikely it was used during the shooting. Trial RP 

1608, 1646, 1994-2001,2200-67. 

Finally, in discussing the "totality ofthe circumstances," the State 

neglects to mention the abundant evidence that tended to exculpate 

Sanchez. Sanchez was excluded as a contributor to several of the DNA 

profiles found on the inurder weapon. Trial RP 23 15-17. Although the 

crime scene was very yuesonle and there was extensive blood spatter, the 

clothing Sanchez wore the night the shooting occurred, urhich was turned 

over to the police by Alberto Vasquez, did not yield any biological 

evidence whatsoever. Trial RP 2319-24, 2476. 

d. The State's Guni~~all analvsis is deticient. Relying 

principally on State v. Wittenbar~er~124 Wn.2d 467, 880 P.2d 517 (1994), 

the State contends that there are no independent state constitutional 

grounds for a heightened standard of the reliability of evidence under 

article I, section 3. Br. Resp. at 54-56. The State apparently, and 

incorrectly, believes that if the Supreme Court has determined that a state 

constitutional provision does not provide greater protection than its federal 

counterpart in a particular context, then the provisions nlust be read 

identically in all contexts. However, the scope of the protection afforded 

by the state constitution depends on the issue presented. See State v. 



m, 138 Wn.2d 343, 347-48, 979 P.2d 833 (1999); State v. Gunwall, 

106 Wn.2d 54, 58; 720 P.2d 808 (1986). 

In Wittenbarzer the Court only considered the question whether 

the State's destruction of potentially exculpatory repair records of 

DataMaster breath test machines violated article I, section 3. 124 Wn.2d 

at 476-77. Importantly, the Court determined other evidence established 

the accuracy of the breath test results and so did not consider ihe question 

presented here: whether article I, section 3 requires a heightened standard 

of reliability. 

Tl~c  State does not respond to the authorities cited in Sanchez's 

opening brief, in particular State v. Bartholomew, 101 Wn.2d 63 1, 683 

P.2d 1079 (1984), in which the Coui-t found "particularly offensive to the 

concept of faii~iess a proceeding in which evidence is allowed which laclcs 

reliability." Id. at 640. In Bartholomew, the Washington Supre~ue Court 

held that the reliability of evidence standard embodied in the state 

constitutional provision provides broader protection than the federal due 

process clause, and it has never retreated froin this holding. Marriage of 

m, 162 Wn.2d 378,414, 174 P.3d 659 (2007) (Madsen, J., dissenting) 

(citing Bartilolomew, 101 Wn.2d at 639). 

This Court should conclude that article 1, section 3 of the 

Washington Constitution provides greater protection against unreliable 



evidence than its federal counterpart. This Court should further hold that 

the ad~nission of K~~blic's tainted identification denied Sanchez due 

process 

6. SANCHEZ WAS ARRESTED WITIHOUT 
PROBABLE CAUSE OR AUTHORITY OF LAW 

a. Sanchez was arrested. The State atteul~pts to argue that 

the trial court did not find that Sanchez was arrested, notwltl~standing its 

written finding that Sanchez "was ordered out of the car and placed in 

custody." CP 22 (Finding of Fact 4). The State has not filed across- 

appeal or assigned error to this finding of fact; therefore, the State is 

precluded fiol-il now challengiilg it on appeal. ''It is well settled that a 

party's failure to assign error to or provide argument and citation to 

authority in support of an assignment of ei-ror, as required under RAP 

10.3, precludes appellate consideratio11 of an alleged error." Escude ex 

rel. Escude v. ICint: C o u ~ t v  Public H o s ~ .  Dist. No. 2, 117 Wn. App. 183, 

190 n. 4, 69 P.3d 895 (2003). The State may not now cilallenge the 

court's finding that Sanchez was in custody. 

The State further asserts that "there is nothing to indicate that 

S a ~ ~ c l ~ e z  was i~n~nediately transported to tile police department prior to the 

police obtaining the inror~nation regarding Sanchez's involveme~lt in the 

homicides." Br. Resp. at 71. To the contrary, this is thc only reasonable 



inference from the testimony. See Trial RP 1300, 1394-96, 1418-21. 

Further, to the extent that the testimony is a~nbiguous in this regard (a 

proposition that Sanchez contests), the "lack of an essential finding is 

presu~l~ed equivalent to a finding against the party with the burden of 

proof." In re Welfare of A.B., 168 Wn.2d 908, 927,232 P.3d 1104 

(2010); State v. Annenta, 134 Wn.2d 1, 14, 948 P.2d 1280 (1997) ("In the 

absence of a finding on a factual issuc we must indulge the presumption 

that the party with tile burden of proof failed sustain their burden on this 

i ssue . )  This Court should not accept the State's speculative, 11'"-hour 

suggestion that the police acquired evidence establishing probable cause 

prior to Sanchez's arrest 

b. The anonymous inforinai~ts' t i ~ s  violated Aguilnv- 

Sainelli. As it did below, the State alleges that the reliance upon 

infornlants' tips without establishing the informants' veracity or basis of 

knowledge was proper because "the observation of the blue piclcup truclc . 

. . corroborates the tip provided to thc police." Br. Resp. 74. The State is 

wrong. 

"The [act that the anonymous tipster accurately described the 

defendant's vehicle is not such corroboration or indicia of reliability as to 

make reasonable the officers' action." Statc v. Lesnicic, 84 Wn.2d 940, 

943, 530 P.2d 243 (1975); &, State v. Jackson, 102 Wn.2d 432,438, 



688 P.2d 136 (1984) ("Merely verifying 'innocuous details', commonly 

known facts or easily predictable events should not suffice to remedy a 

deficiency in either the basis of l<nowledge or veracity prong."). 

In short, Sanchez was arrested without probable cause or authority 

of law. The evidence obtained from his arrest should have been 

suppressed and, further, cou~~sel  was ineffective for delaying the 

suppressiotl motion until afier the court tried corults 1-6. 



C. CONCLUSION 

Jose Sat~chez's convictions must be reversed because he was tried 

in the inherently prejudicial setting of a "jail courtroom" without the 

showing of manifest necessity required to infringe so grievously upon his 

due process rights. On remand, the court should order that he be permitted 

to proceed to trial with counsel Witchley and Walsh, that Michelle 

Kublic's uueliable identificatioil must be excluded, and that prejudicial 

and irrelevant post-arrest evidence be suppressed. Sanchez should also be 

permitted to introduce evidence that Manuel "Puppet" Sanchez was a 

"jaclter" and that Ramon Mannalejo owned a truck similar to the truck 

used to commit the criri~es. Finally, Sai~chez's collviction for unlawful 

possession of a firearm, as charged in count 6, should be reversed and 
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