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A. SIJPPLEMENTAI, S'B'A'l'EMI<N'B' 01; '1'1111 <:/8S1< 

Mizaei Magana, Iiespoiidcnt-C:ross-Ap~~cilairi licrcii-i. iiicorporatcs 

by reference illc Statemcni oi'thc Case sct Sort11 in his Iiricl'cii' 

licspondent1Cross-Ap13elIii11t at pp. 2 7. 

On 1)eceinhcr 16, 2010. ;I (lon-ilnissi~~rici- oi'tlii-: ('oiirt grnr?tcd tllc 

parties' agrecd rnotioil to scmand fol. cntry oi' iiiitiii~yi; i r  i' Ilict ailti 

co~lclusioils of law regarding thc cxccl>tio~nal sci-itci~cc.. O r  1 Oii March 

7, 201 1; written lii~dii~gs/co~lclusioils cvcrc ciricrcti hy liic trial C O L I I . ~  and 

forwarded to this Court. C:P 178 82. '1'11~ C'oitri sct ;I ~ c l i ~ d t i i ~  ii)r 

supplemental briefing, irany; by ihc pariics. ('oiiri'i ic~tci- dxcd Vlarcli 

10, 201 1 .  'i'hc State ofWashing(oll. ;!ppciIanr/cri~ss-rcs~~~ii~(!c~ii. Iicis 1101 

filed a suppicmenial bricf. 

B. SUPPI,II:MI<N1'A1, Al<CKJ,M !<lu'l 

I .  The reasons for inrposing tht: ~nitil/:itcrl rrci!g,lion;ti sentcnce 

set forth in written findings of titilet :~nd  ecirrclusiirris trP' Eilvi. ;ere 

supported by the record artd justify ;t scartclacc orri side iiec star~dard 

range for the offense. 

'Thc trial court 1x1s i1ow cl~tci.cd written iiiidiiigs o i  i;ii:i. arid 

conclusions ol'iaw regarding ilic rnitigillcti sci-itcncc. as rcqiiircti by R ( W  

0.94.4.535. C1' 178 8 2 .  !3ccausc tlic court's rc;iscins lin\c n Ii~ci~i:il basis, 



are valid mitigating factors as a matter oS lax. ; i ~ i t i  arc clc;ii.lv riot too 

lenient, the mitigated sentence must hc uphclci. 

linchalicnged iindings 01' (hci are vci-ilies on a1)peaI :illti LII I  

appellate court reviews only tllosc Licts to \vi?icl? llic ;ijr~?clI;iril lias 

assigned error. State v. 13rocIcob. 159 Wri2ii 3 I 1 .  343. i 50 i1.3d 59 

(2006). A finding offact is an asscrtioi? that cvidcncc s1i;jc.v~ .;oi~~et!sing 

occurred or exists, independent oSaii assertion oi'its Icj:!.;il cil'cct. \vIiilc a 

coilclusion of law is the detcrnsinatio~? matlc hy :i proccs!; ill' Icgi11 

reasoning Srom the fi~cts. ' 1 ' 1 ~  co~lr! rcvie\,\vs iiintii~i)~:; 01 '  I.:I(:I t i i k r l  ;ii-c 

iniproperly called conclusions ofla\v as liiitlirigs 01'  l'~!ct, 1 . a i i ; c ~ ~ ~ ~  

J o 1 1 s s  I v. C i  o S p o a c  I I I I \ I  0 ,  4 I 18, 225 

P.3d 448 (2010). l~lercin, si~lcc thc Statc li>is 1101 :~:r:iigiii:ti ciror t ( j  ;illy o!' 

the trial court's findings. the urschailcngcd i in t i i~ i~~s  arc \)critics on alipcal. 

b. Standards o~r_~.y&\~~ 

A trial court "may in-iposc a sciltcncc oi~!sitlc ific sr;~ir~?;ii.c! sciitcnce 

range for an offense, if it finds ... !hat thcrc ai-c !;irbsiaiiii;iI anti compciiing 

reasons justifying an exccplio~liil sciltcncc" I '  0 1 . 5 3 .  A n  

appellate court nlay rcvcrsc only ii'it 1ii;ii.;. I i i~siriji ;! cIi:iv!.l); crr:)iicci~~~ 



standard; "that the reasoils suppliccl by tile s u s ~ t c ~ i c i ~ i ~  1 ( ' o L I ~ ~  arc I IOL 

supported by the record which was before ilicjiitlgc": 12 1 iisiiig :I (,ie novo 

standard, "that those reasons do not jiisiilj a scrilciicc ciiilsiilc t l~c s ~ a ~ ~ d a r d  

sentence range for that offcilsc"; or; 1.3 j ~isirtg 31.1 :IIJLISC ol'iiis~rctioii 

standard, "that the seilteilce imposcd was c1c;irly cxccssi\!c . . .  ." R('W 

9.94A.585(4); m. Solbcrg, 12% W.11.2d 688, 705, 801 i'.2ci 460 (1991). 

An cxccptional sc~?tcncc hclow tlic staiidar-d i.aiig,c iiiil:; bc iinposcd 

il'the court finds that mitigati13g ci~.ci~rnsi;lrlcc.s ‘ire cs~iil~lislicd lby ;I 

prepondeuaticc ol'thc cviclcilcc, I 0 . 0 4 ' 3 5  i . ' I ' l ic itiiiric's list ol' 

mitigating circun~stailccs arc "ill~isti-aiivt: oiil y ailtl arc iioi i I-iiciitlcd io br 

exclusive reasons for exceptional scniciiccs."' R( 'W (~~0/(1\.535( i 11. 

Here, the written iindings show Ihai tlic trial coul-l iii>l)oscd ihc 

exceptional mitigated scritcncc on tllrcc rclaicd base.;: iVli/:icl~s j~ivcilile 

I age at the tirnc oi'the crime : his rni~liinal lcvcl oi'par~ici~~iiiioii i n  the 

crime and that the ofi'ensc was principally t~ccornp!i:;hctl hy niioiiicr 

pcrsorr. l'hc trial co~irt did 17oi  base tiic iiliiigiiicti s ~ i i t i r ~ c ~ ~  oi l  tlisl?ar;itc 

sente~lciilg and this Court :;liould disregard ~iiidci-sigiictl coiinsi:i'.; 

I Although youthfu[ age done is not a proper mitigati11; fiic!or,:;iuic v 1i;!':>;;m, 132 
Wn.2d 834, 846A7; 940 P.2d 633 (1997), it ilia) ho coil!:idci?:d in ciiiijri~ictioii with oilics 
miligating factors. See SJalilv,Staticr, No. 28195-7-111. LO1 i M!l. S7?'138. *7 S (Mai-cli 
15,201 1). 



argument in this regard at pp. 9 I0 ol' i3ricl'of lIcipo~i~icrii!C'riiss- 

Appellant. The reasons give11 hy the coiirt arc s~~ip~)orteii 114. t l i ~  ~rcci)rII and 

justify tlie exceptional seiitci?cc wliich is 11ot clcr,riy too lciiiciit. 

c. Minimal involvcmc~.  'i'llc record stippoi.t:c ilic scntci-icii~g 

cou~t's findiilgs to the crfccl lliat Mizacl's involvciricnt i i i  ilic ciitirc drivc- 

by shooti11g incident was miiiimal. ,413 acco~rrlplicc's ii?i~ii~il:~I irlvol'i~cinc~it 

is a proper factor for tlic court lo coilsicicr i i i  imposiiili ;it1 cucc~?tioi~al 

sentence below the standard ra~ige. Stdc~v.. ;\;l(lc)i.c, 711 M'ri. !\pi>. 780. 

796-~97, 871 1'.2d 642 (1994). "/A]II :iccoi-iii?licc ;ti-)ti 1priincip;il siio~~ld he 

treated alike insofar as the dctcl-mi~?atio~~ ol'guilt 01- iiiriocciicc is 

concerned. 'Shat does not mcaii. llowcvcr. tl.ial ininiiiial iiivolvcii~cill in 

critliil~al activity may not be coiisiticl.cd hy :I ic~itoiciii~: corii-t i n  

determiiiiug whcthcr to impose a scsltcncc l>clov: !lie s!;ir:ti;irii r;rrigc." Id 

at 798-99. 

11~1ri11g t11c fo~ir day bciicll lriii!. llic lriiil ~ o i r r ~  lit::ir[l lcs~iir~oi~y 

frorn nine State's witnesses aliti ihrcc dckiisc \i:itiic!;scs l < i '  iO2 553 

She court deterlilincd that Mi~acl  was guilty as a n  ;iccoi?-i1)Iicc oi'llic 

counts ol'assault and drive-by sliootitig. (:I' -38, I X O  X !  , l'or jiuq?oscs of 

the mitigated sentence, howcver. tllc court ihuiltl tlli:~.c W;IS crctiihlc 

evidence that Mirael was prescnt as llic ccnlcr- rutii. pas\ciiizci- oi'llic car 



7 and was not firing a gun-. Nor was Mizcicl ilsnicci u.itli a gill-1'. 'l'i?cl.c \was 

I also a lack ofcvidencc that the dcl'cndant w a s  an ii?siigaror . i:ur-tiicrinorc. 

Mizael was not in control of the car, and bvas not dii-cciiiip i)i- conlrolling 

events'. findings - -  which have not hccii chiillcr?j~;i:d i-~y i l i c  Statc 

amply support the court's coiiclusioi? tliiir hy a ;?~~c]?oi-itIci.ai?cc ol'lhc 

evidence thc commission oStiic ass;~ultsici~-ivc-i~y sl~ooiii~i: \+;is lx~iiicil7ally 

accomplished by apcrson other than Vliz;ici iiild i!i;it iiis p~i~~icipi~i ion it1 

the crimes was minimal. Conclusion ol'i,aw '1 iitici I I n i  ( ' I '  i 8 1 

d.  IZxcessive length o S t ! ~ ~ ~ . s . ~ ! ~ ~ ~ c ~ . g j ~ ~ g I ! ~ c i ~ : c ; i ~ ~ ~ ; i ~ ~ ~ ~ c s ,  

'Shc record supports thc scntcni:iiig colir-1's liridii:~: that ilic 

presumptive length of the scsitcncc was cxccssivc ~indci. tlic circiiil~staiiccs. 

11 2.6 at CP 25. Mizacl was convicted solcly on ; I ~ I  ;ic.c:iiii!;Iictr iiii:iiry, anti 

, although "only a rider, not a sliootcr~' iic mas stlici; \si!Ii rli~: r w  lirciii-n-I 

enhanccmcnts. 7&/6 Ri;' 7, 10. 'l'iic co~irt rc;isol-iahiy i:iiilciudcii that !lie 

standard ranges for the assaiilts, incliiding, in;lnd;ilory 00-1iioi1111 scntcnccs 

for the firearm enhancements, of 171 to 207 i~i{ii~t!:s ((.:i~iini i )  ailti 1 53 to 

183 months (Count 2) was clearly cxccssivc. 'I hroiigli ri inititatcd 

sentence, the court actually imposed ci scntcilcc oi' I GX iiio~itii;. (:I' 26. 

' Finding of 1:act I 4  at CIJ 180. 
'fie court disn~issed thc c i ~ i - g c  o l ' ~ ~ ~ i l ; i \ v i i ~ i l y  p(~ssi.ssi~lg ;; fii-cni-111. !iiidiil: ilial Vii/;icl 

did not have a lireas~i? in his possession 01- conirol. 5 ill' 5x6. 
! Conciusioli o r  1,aw /s ic/  10 at CP IS I 



- 7  lhe  State i~~correctly contends tli;it tile sole tinsis tile triai cii1li.t 

gavc for the dowilward dcpasturc w-as ti.ic "~iiuitiplc oi'i'ciisc r~oiicc /sic/ of 

KCW 9.94A.589." Brief of Appellant. pp. 3 ~ l .  I ' I ICSC ~ ( i r d s  \ V C ~ C  incver 

uttered by the court and, as tlic State ;icimits. dci'ci~sc ci~iinsci , ) I I I ) ;  

" suggested" that the basis Sol- an cxccptio~ial "co!iIil he'' !hi: ;ipcr,~tion 01' 

that policy. BrieCofAi>pcllant, p. 3. I'l~crcihrc. tile i<i;it,-'s i-clii~iicc o11 

Statev. Bridges, 104 Wn. App. 98; 15 1'.3cl 1047, ri'i!. i/i!i.iied 1.14 Wi1.2d 

1005, 29 P.3d 71 7 (2001) is un(bundcd and irrc!c\/nrit ;IS i t  iipplics to illis 

case. Brief ofApl>ellailt, p. 5~ 6. 

The trial court's written lintiings d o  1101 rci'crcu!cc t!ic inaitiplc 

ofknsc mitigating factor set Sort11 i l i  il(:W O.O~IA.575(  1 ) ( g )  i i i ~  

Judgment and Sentelice ibrm at 1; 2.6 statcs: "I(scci3iio1iiii Sciitc~lcc: 

Substailtial and compellii~g icssoiis exist w11ici-i jiisiilj ;11i crccp~ioiiai 

sentence baseti on the &,p&y lciigth (Iiaiidurittcr~ i i i )  oi' ihi: so~iciicc. 

which is clearly exccssivc. RCW 9.94A.53 I (l)(q)." I 5 I t  111crcfoi-c 

appears the trial court did nor base the iiiitigatcd scniciicc oli illc op~riiiioi: 

of the n~ultiplc ofrense mitigat(1ig factor. 

I11 any cvcnt, HrkiJ:il_' involvcd thc opcratio:: ol'ilic ipolicy wlicrc 

there were iilultiple charges stci-nini~ig lioin ri i i i l i i  pic coi:t;~oIItrci i~iiy tirug 



transactions. (Jnlilie ms, Ll~is casc ir~volvcs ini:ltiplc cli:iigcs and 

. . 
mandatory firearm ei~hancerncnis stc~niniiig liom oi-11). oiic ii!i:idci~t. 

'This casc is inore akin lo ';js&yh~';mih. 124 U'SI i\pp. 1 17. I02 

P.3d 158 (2004), ~![ rd  on other grounds, 159 W n 2 d  778. 154 i'.:;d 873 

(2007). In S~li~~, a single act oi'sl~ootilig. ii~io a ciir i~ili-; ihi.cc occiipaiits 

yielded three convictio~ls or  sccoi~d dcgrcc nss:tuii aiicl tliicc \icapoii 

enliancemellts. 'Ihc rcvicwir~g court co~iclrldcd tlini tlic 'ni~iliijslc oi'l'cnsc 

policy" factor was properly applied and, sine;: the t11rcc ::or~scciiiivc 

enl~a~lcemc~lts were maildatory, the coiirt could prol~cr!y rciiiicc tlic h:nc 

sentences of 15 to 20 ~non t l~s  Lo concurrciit ci!ic-clay s~:iiicrt~.:!:i <) ! I  c:ich 

coui~t. &hi&, 124 WII. A j ~ p .  43.5 78. 

Herein, there was also a singic i~iciiii-lit ofsl!oc~~iii~i liiio :i ctrr  with 

three occupants. Presumably il7e 0111y tliSfi:l-circc in clliirgiiip i~.;;c:iiits 

regarding the driver and passenger and chargii~g drive by sl~ooliiig 

regarding the infant was that the state could r1oi pro~vc iliiu tlic sliootcr 

intended to assault the child. As in $h&. tlic two conscciitivc 

enhancerner~ls wcrc also ma11ilatory. ' i ' i l ~  trial co111.1 iicsc ciiJ riot r(xiilcc 

the base sentence to a ncgligihic an~ouint ;I:: i i ?  ";~!j:li. ! b ~ i t  iirslc;lti i;nposcd 

two consecutive 24 rnoi~th sentences on Lire :issi~ii!ts :t: coi-I-cspcir~cl to tile 

rnaxi~num seiltcnce regarding thc ihirci victlin~. i;iidc:i. ";iiitli. iiic 11-ici! 



court's action was reasoilable and a I-ivopcr ;~ppIic:iii~~n iiiihc ~iiiiitip!c 

offense policy. 

e. A scilteilcc of I4 vcars (168 niii!~!.!!js),js,i:i~it cii:iij 1\:>0o jci~ic~& 

Once a sentencing couri Iiiids scibstan[i:il ai~ii coi111?1:IIirig ri:asoiis 

for imposing ail cxceptioilal sciilcncc, it is pcrii?itictl to ii!:c i t s  ciiscrctioi~ to 

determine the precise length oi'tl~at scntci~ce. Sl~ijhc y1 jliic!;ic. i 20 Wi1.2.d 

388, 392, 894 P.2d 1308 (1995): S!ag~m.IQ,its. 71 Wii. 1 : .  550. 568. 861 

1'.2d 473 (1993). A sc~ltc~lcc is clcal.!y cxccssic/e i l ' i i  is irliji:,':cd oii 

uiltenablc grounds, for untcilablc rc:isons. lhz-s .  7 I \VTI. 1\,111> k i t  568.60. 

, . 
861 P.2d 473. The question oi'\hhctIic~. ii !;CII~CI~CI.:  iii isc:c~i '" : i \~i~ is 

reviewed for all al-iusc oi'discrctioii. S,!ilc Y:-L~I!L~:!.I{:/. 00 \V<s. i\ly>. i 0 5 .  

207, 848 P.2d 735 (1093). Is? dctcrnii:~i~ig irthc 1ciii:tIl ijl':~ p:!rticuI;.i~- 

sesltence is appropriate. the court should consiticr " '\\ilictirc!- iI~c .;i:iiicnc:c 

imposed was one wllicli 110 reasoi~ablc pcrson worilc! i11:pcisc.' " loss, 71 

Wn. App. at 571, 861 P.2d 471. A i~.ial c;oiii-L ii~:cs iroi ahliic its disci-ction 

i r ~  determining tile lc~lgil~ of ail cxceptiorial :;ciitcncc iiriics.; i t  rilics iipoil 

an impermissihlc reason cir imposes LI sciitcnc; so liirrg 101. i i r c ~ ~ - i /  tiiai i t  

sl~oclis t.he conscience ofthe rcvicwing co!crt. ! i ~ i s ; ; .  71 \A!~I. !lpj>, ;it 5 7 -  

72. 861 11.2d 473. 



IIere, the court scntcnccd Mizaci 1.o two ycar:; oii ciicli :tssault, to 

be served consecutively. When addcd io tlie two 111a1idnioi.y. coi-iucc~itive 

five-yea ternis for the Grexm cnhai~ccnicnts. Mizacl will scrvc 10 years 

in prison with no reduction for good tiliic. 131~1s 4 tidiiiiioiial yc;irs. Sor a 

total of 14 years (168 months). In ml: thc cici'cnciari~ \\!LIS scnrciiccd to 

serve 9 years (108 months) in prison will, no rcdiiciioii iiir [,:ood iinic, plus 

one day. 

Finally, wc iniist decide wlictlicr iiic coiiri ahiiscci iis disci-clion i n  
sentencing the dcl'cndant too Iciiiciitlp. \Vc caiisiot s:i>' that 110 

otller judge. wlicn fjccd \viil~ thcsc i i c~ i ; ;  woiilil ii.iipo:sc illis 
sentence. Therefore, wc hold tiic tri;ii coiirt tliti iioi ;ibii!,c its 
discretion. 

m, 124 Wn. App. at 437 38. I.ikcwisc, otnc caiinoi say ii1;iiniI other 

judgc, when faccd with thc iacts ill this case, \vc.~rritl iiiipt,cc ibc scriicii~:c 

thoughtf~dly crafted by tllc coul.i. ' 1 . 1 1 ~  [rial cotsrt 2,iiI I IOI  ;iI),isc its 

discrction 

2. The terms oi'eomrnuni(li cusilidy irrspi~:+cii I,?; count  

exceed the terms authori~ed iry itpplicablc i;ia%. 

Mr. Magana incorporates by rc1i.r-i:i:cc tlic n~-p.ii!iicr-ii \)I-I !Iris issuc 

set forth in his Bricf of Rcspoi1dci~i/(:ross-,4p\~cIl~1tit tii pi). 14 15. tHc 

accepts the State's concession that the tcmm o f  ccinirnii~?ity cu:;toiiy \hT?las 

improperly sct and should hc cor~.cciotl. I<cpiy I'i1.ic~oi';\pj7~1131it at p. 23. 



3. Allowing a community corrections officcr to tlelcrrninc 

without a hearing whetber a treatmci~t coonsclisrg program is 

necessary and crime-related violates due process ;~rn~d cor~stitutes an 

excessive delegation of judicial authority. 

Herein, as a condition ofsc~~tcncc,  tlic court oi-dcrcti Wliiaci to: 

Attend and participate in a cri~nc-rclatctl rrc;iinic!it coi~!lscling 
program, ifordercd to do so by the siipcrvisii.~g. ('oilirn~!!-ri!y 
Corrections Officer. 

CP 27. Mr. Magana incorporates hy rci'crciicc tlic :~i.gii~nciii oli this issuc 

set forth in his Brief of ResporldcnllCi-oss-Appi:liar~t ;.~t pi?. i i ,  22. 1lc 

accepts the State's concession that thc conditioi~ is nil  ii11lxolx;r ticicgation 

of the court's autllority (Reply 13rici'oi'Appcliaiil ;it 13. 23 :!4), hu! 

contends the remedy is not rcii~anci but r:itl~cs to siril;c lil(: o!'lb~itiing 

For tile rcaso~ls stated. thc court did not c1.1- ir i  isn;-)ciiiiilg ail 

exceptional sentence bclow the sta~~dard mngc '!'lie ,juclg~i;cri! al 'tl~c trial 

court should he affirmed a~id  the inattcr rcn-iandcci tti corrcc:t iiic ici.il~ of 

community custody allcld strike tlic ofI'clidi~?g coi~c!i!ion 

Respectfully submitted Jullc 6 ,  201 
&Q&&: SI. .,. 
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