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REPLY ARGUMENT 

I ASSIGNMENT OF ERROR NUMBER OYE THE COURT 
ERRED BY CONDUCTNG THE REVISION HEARWG ON 
AN ABUSE OF DlSCRETlON STANDARD RATHER 
THAN A DE NOVO REVIEW. 

In his responsive brief, the Respondent states the standard of 

review for revision is de novo. However, the respondent then discusses 

the legal standard for niodification of a parenting plan which has no 

relevance to the proper standard of review in a revision hearing. For some 

reason, the general sentiment among the Bar is that civil rules somehow 

do not apply to fanlily law actions. However, 110 case law or other 

authority exists to support the proposition that the standard of review for a 

revision hearing in a fanlily law case is different than the standard of 

review for a revision hearing in a non-family law case. 
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While a Superior Court judge can certailily adopt the findings of 

a court coinmissioner as its own on revisioli as noted by the Respondent in 

his brief, in conducti~ig the revision hearing the Superior Court judge can 

never apply an abuse of discretion standard even in a family law case. In 

reviewing a contempt detem~ination in a family law case, this Court recent 

held that "On a revision motion, a trial court reviews a commissioner's 

ruling de novo based on the evidence and issues presented to the 

commissioner." In the Matter of Lydia D., 156 Wn.App. 22, 27 (2010). 

It cannot be seriously argued that the lower court applied the 

required dc liovo review standard where the written filldings clearly state 

that "The requested revision should be denied for lack oC abuse of 

discretion by the Commissioner's original decision." CP 99-100. This is 

clear error requiring reversal. 

11. ASSIGh'MENT OF ERROR NUMBER TWO: THE COURT 
ERRED BY REFUSING TO CONSIDER THE REVISION 
MEMORANDUM FILED BY THE PETITIOXER. 

In his responsive brief, the Respondent correctly states that a 

court's refusal to consider new issues and new evidence in a revision 

hearing is not error, citing 111 re Mal-ria~e of Moody, 137 Wn.2d 979 

(1999). Similarly, this Court stated that the revisioli review is based on 
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tlie evidence and issues presented to the con~missioner." In the Matter oS 

LydiaD., 156 Wn.App. 22, 27 (2010). 

However, In re Marriage of Moody, is not applicable to the issue at 

hand in this case. In Moody, the Respondent presented to the Superior 

Court judge new issues and evidence which were not presented to thc 

court commissioner. 137 Wn.2d at 991. Here, no new issues or evidence 

were presented to the Superior Court judge. 

A niemorandum of authority or legal brief is not evidence. The 

Respondent cannot show that the Appellant's memorandum presented to 

the Superior Court judge raised new issues, and in fact concedes that the 

Petitioner's revision memol-andum did not present new issues or new 

evidence. (Respondent's Brief page 28, footnote 7). 

In a revision hearing, the trial coui-t judge is required to 

undertake ail appellate court review of the certified record. In re Marriage 

of Moody, 137 Wn.2d 979, 992 (1999). A revising party therefore must 

be allowed to provide case law to sliow where the court commissioner 

ercd in ltis or her analysis just as briefing is permitted, and in fact 

required, in any appeal to the Court oSAppeals. 

Further, there were no scheduling orders that dictated the timing of 

filing a memorand~nn. Nor does Local Spoltane County Rule 0.07 dictate a 

time schedule for filing of legal memorandums. Given the ten minute 
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time limitation in LSPR 94.04(8) for oral arguinent, there is little time 

available during argument for citation to legal authority and meaningful 

analysis. Legal argument is best presented as a memorandum. 

This failure to review the revision ine~norandum is not hanl~less 

error. The revision memorandum provides the court with specific legal 

authority which outlines where the court coinmissioner erred in his ruling. 

Counsel's (for appellant) argument to the lower court was based on the 

presumption that the lower court had read the cited authority. Only after 

the bulk of the ten minutes allowed for argument by counsel had passed 

was the fact that the revision meinorai~duii~ not read revealed to counsel by 

the lower court. RP 21, line 23. There was no time to illen present a case 

law analysis and citations to other authority. The Appellant was 

prcjudiced. 

'This is fui-thcr compounded by the fact that Respondent's counsel 

cited legal authority during her argument. RP 14, lines 14-25. These 

"claims" to citations were not briefed for the connnissioner or for the 

revision court, denying the appellant any chance to review the claimed 

authority axid meaningfully respond. RP 22, line 7. The state of the law 

cannot be such that properly cited legal authority provided to the court and 

opposing counsel prior to hearing may not be considered, but "claimed" 

legal authority cited in oral argument is properly considered by the court. 
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The lower co~lrt could have taken the matter under advisement 

allowing time to review the applicable legal authority provided in the 

revision brief. The lower court could kave continued the matter to allow 

for time to review the applicable legal authority. The lower court instead 

stated that "I simply had no time if 1 did have the inclination to take a look 

at it." RP 22, line 15. 

This is a critical issue which should be addressed by this Court. 

Any ruling that counsel cannot present a memorandum of authority prior 

to a hearing or trial would have chilling consequences on a litigant's 

ability to properly apprise a judge or court comn~issioner on the status of 

the law. There is no case law, statutory or other authority for such a 

proposition. 

111. ASSIGNMENT OF ERROR NUMBER THREE THE 
COURT ERRED BY RULWG THAT "PRINCIPLES OF 
CONTRACT L A W  DO KOT APPLY TO FAMILY LAW 
PROCEEDINGS A N D  THAT THERE WAS NOT AN 
ENFORCEABLE SETTLE-MENT AGREEMENT BETWEEN 
THE PhRTlES 

The Respondent incorrectly states the standard of review. In his 

brief, the respondent states that "the standard of review for this Court of 
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the factual findings of the court cominissioner and the trial court is 

substantial evidence." Respondent's brief at page 29. 

However, this is an appeal of the trial court's dccisioii to enforcc 

a settlement agreement pursuant to CR 2(A). Scc Morris v. Maks, 69 

Wn.App. 865, 868 (1993) holding that a Washington trial court's authority 

to enforce a settlement agreement between parties is governed by CR 2A. 

An appellate court reviews de 11ovo the interpretation of a court rule. 

Nevers v. Fireside. Inc., 133 Wn.2d 804, 809 (1997). Court rules are 

interpreted as though they were drafted by the legislature and thus the 

appellate court construes thein in accord with their purpose." m, 133 

Wn.2d at 809. 

Where there is a written contract, Washiilgton courts have 

determined intent by focusing on the objective manifestatioils of 

agreement. Hearst Coinmc'ns, Inc. v. Seattle Times Co., 154 Wn.2d 493, 

503 (2005). We give words their ordinary, usual, and popular meaning 

unless the entirety of the agreement evidcnces a contrary intent. Id. a! 504. 

If relevailt for detemiining mutual intent, surrouilding circumstaiices and 

other extrinsic evidence may be used lo determine the meailing of specific 

words and teni~s used, but not to show an intention indeoendeiit of the 

illstru~nent or to vary, contradict, or modify the written word. Id. at 503 

(emphasis added). 
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In h ~ s  respol~s~ve declarat~on to Ms. Hoffman's orig~nal rnotlon to 

enforce the settlement agreement, tlic Respondent argues that the ~nteiit of h ~ s  

offer (via couiisel) was lo only give up his Wednesday overnight visits in 

exchange for extending h ~ s  weekend from a Sunday evening retuln time, to a 

Monday nloming. CP 25-34. He argues that he never intended to give up his 

Wednesday non-overnight visits. CP 25-34 

However, tile letter dated December 7, 2009 from Respondent's 

counsel, two options for changes to the residentla] schedule dur~ng the 

school year were offered. CP 11-24,   no ti oil to enforce settlement 

agreement, exhibit C. In pertinent pad, option two stated: 

111 the alternative, Mr. Willtie would suggest that his 
weeltend visitation during the school year be extended to 
Monday morning rather than Sunday evening and he will 
bring the children directly to school. If this schedule is 
adopted, it would take t l ~ e  place of the current Sunday and 
Wednesday evening visitation during the school year. 

111 response, Appellant's coullsel on behalf of  the Appellant, 

acceptcd optio11 2 by letter dated January 12, 2010. CP 11-24, motion to 

enforce settlement agreement, exhibit D. In accepting the offer to option 

2, Appellant's counsel re-stated the agreement as follows: 

Nonetheless, my clieut rvill accept your offer o r  optio~l 2 
set forth in your December 7, 2009 letter. During the 
school schedule only, Mr. Wilkie will extend his weekend 
until Monday morning when he will bring the children lo 
school. Per the terms of your IetterJoffer, the Wednesday 
evening mid-week will be eliminated. 

I assume that this schedule will begin with Mr. Wilkie's 
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next weeltend. Please advise if this is correct so that I can 
advise my client. I have advised hcr that thc first 
Wednesday that will he eliminated is the Wednesday 
following your client's weekend. This way he has the mid- 
week until that point given that his prior weekends were not 
expanded. 

Immediately following the acceptance of option 2 outlined above 

in Appellant's counsel's Jaiuary 12, 2010 letter, Respondent's counsel 

followed up with a letter on January 15, 2010 (misdated for December 7, 

2009). CP 11-23, motion to enforce settlement agreement, exhibit E. In 

this letter, counsel of the Respondent rcquests that the agreed upon change 

to the school visitation schedule not hegin until January 22, 2010. Once 

again, the Respondent, through cou~lsel, indicates that "tile Wednesday 

visitation will not start again until the school year has ended." 

Further supporting the contention that the Respondent fully 

intended to terminate his Wednesday ovemight visit as well as the 

Wednesday evening visit was correctly pointed out by the court 

colnrnissioner in his oral ruling. The Wednesday visitation immediately 

ibllowjng the Respondent's requested slalt date was a Wednesday evening 

visit, not an overnight visit. CP 53-83, verbatim rep011 of proecedings 

page 21, line 23 through page 23, line 7. This completely contradicts the 

Respondent's claim that he only intended to give up his Wednesday 

ovemight visitation. CP 25-34. 
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There is no ambiguity. The Respondent u~iequivocally proposed 

terminating the Wednesday visitation for expanding his weekend visitation 

during the school year. The lower court erred in failing to review the 

letters for the Respondent's objective manifestation of agrecme~~t. Hearst 

Commc'ns, Inc. v. Seattle Times Co., 154 Wn.2d 493, 503 (2005). 

Ultimately, since the court commissioner recogllized that the 

respondent's claims regarding his ofkr were contradictory as discussed 

directly above, the court commissioller based his denial to enforce the 

settlement agrecment on the hct  that the offer was retracted so quickly 

after the January 15, 2010 letter. CP 53-83, verbatim report of 

proceedings page 26, line 17. Normally, when an appeal is taken fro111 an 

order denying revision of a court commissioner's decision, the Court of 

Appeals will review the superior court's decision, not the commissioner's. 

In the Matter of Lydia D., 156 Wn.App. 22, 27 (2010). However, since 

the superior court judge adopted an abuse of discretion standard, it appears 

that her hidings are the same as the court commissioner's findings. 

However, this area of coiltract law is one that is not seriousiy 

debatable. An offer may be rescinded or revoked up u11tiI the time of 

acceptance. Once acceptance has been made, a contract exists. 1 Samuel 

Williston & Richard A. Lord, A Treatise On The Law Of Contracts 5 5.8, 

at 666 (4th ed. 1990); A.A.B. Elec., Inc. v. Stevenson Pub. Sch. Dist. No. 
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303, 5 Wn. App. 887, 889 (1971) ("Therc is no contract until the offer is - 

accepted). Once mutual assent is present, offer and acceptance, the 

contract formed may only be void or voidable due to misrepresentation, 

fraud or uuconscionability. Fire Protection District V. Yakima, 122 

Wn.2d 371, 390 (1993). None ofwhich exist here. 

The Respondent now argues for the first time that the settlement 

agreement is not enforceable based on public policy. Respondent Brief 

page 33. However, the Parenting Act requires a trial court fashioning a 

residential schedule for a child to consider the agreements of the parents, 

provided the agreements were entered into knowingly and voluntarily. 

RCW 26.09.187(3)(a)(ii). The statute also attempts to encourage amicable 

settlements of disputes connected with separation and marriage 

dissolution. RCW 26.09.070. 

A trial court is not required to follow the terms of a separation 

agreement which relate to the parenting of children, RCW 26.09.070(3); 

In re Marriage of Their, 67 Wn.App. 940, 944, review denied, 121 Wn.2d 

1021 (1992) (the terms of an agreement pertaining to child custody are not 

binding on the trial court). However, this is based on the fact that the 

court has an independent responsibility to ensure that the parties' 

agreements rcsult in a parenting plan that is in the child's best interest. 

See e.g., RCW 26.09.070(3). But see RCW 26.09.187(3) which requires 
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the court to approve an agreement of the parties regarding the allocation of 

decision nlalting authority if such agreement was "knowing and 

voluntary" and complies with RCW 26.09.191. 

Here, the agreement was no1 found to be unenforceable due to 

public policy reasons, nor did the Respondent ever indicate that the 

agreement should not be enforced as it was not in the best interest of the 

children. The lower court made no finding that this agreement was not in 

the best interests of the children. In all caildol., whether a Wednesday 

night visit was traded for additional weekend residential time could have 

virtually no impact on the children's overall interests. The entire issue 

before the trial court was simply whether there was an agreement under 

CR 2(A). 

As a mattes of public policy, to hold that written agreements 

between parents represented by counsel and that were drafted by counsel, 

are not enforceable would vii-tually eliminate all settlement discussions. 

Settlement letters would bc meaningless as a party could back out at any 

point before the judicial officcr signs tbe subsequently drafted order. 

Mediated agreements would be futile. The only agreement that would be 

enforceable would be those read on the record to a judicial officer and 

subsequently approved by the judicial officer. Certainly, the authority 

cited above stands for the proposition that settlements between the parents 
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as to parenting plan issues are encouraged. The lower caul? erred in 

finding that there was no binding and enforceable agl-eernent. 

1V ASSlGNMENT OF ERROR NUMBER FOUR. THE COL'RT 
ERRED BY ORDERING SANCTIONS AGAINST THE 

Local Spokane County Superior Court Rule 0.7 governs revisions 

of court co~nmissioner's order or judgment. LAR 0.7. LAR 0.7(d) 

requires the moving party to confirm with the other party whether they are 

ready for hearing or whether a continuance may be requested. LAR 0.7(d) 

further provides that sanctions may be issued if the non-moving party is 

forced to appear at a hearing and the hearing is striclcen due to non- 

compliance with this rule. Neither of those circumstances occurred here 

even under the facts asserted by the respondent. 

The revision court made clear that her imposition of sanctions was 

directly related to "trying to sort out the true status when all parties had 

been there and the court had been recognizing that this was a - was not lo 

be on the schedule so had to go get the file etcetera, it just created issues 

that didn't need to be therc." RP 24, line 14. The court goes on to state 

that "1 had to have my JA come out and explain from her perspective what 
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happened, which was contrast to what was being asserled". RP 24. This 

is the basis for i~~lposing sanctions. 

What occurred that day was Appellant's cou~lsel was unavailable 

due to a pre-schedule mediation. CP 84-85. Sotice was given to the 

Respondent's attorney prior to the schedule revision hearing. CP 84-85. 

Respondent's counsel opposed the continuance of the hearing, thereby 

requiriilg the court's time for the continuance hearing. CP 86-91. 

As in the opening brief, the appellaiit does not deny the judicial 

time is taken when parties cannot agrcc to a continuance and court time is 

required to resolve the dispute. However, both parties have the right to 

agree to or oppose a continua~~ce request and both parties share ill the 

responsibility for the failure to reach a continua~~ce resolulion. This does 

not change the fact that requesting a continuance is not a basis for 

sanctions under the r ~ ~ l e  unless such request is deemed frivolous (CR 11) 

or due to iiltransigencc. 

The lower court did not make a finding of intransigence in 

awarding fees. Intransigence is a basis for an equitable award of attorney 

fees in a domestic relations matter. Marria~e of Buchanan, 150 Wn.App. 

730, 739 (2009). Thus, intransigence was a basis for an award of fees 

where a husband concealed military bellefits resulting in unnecessary 

litigation. Id. Intransigence was also an appropriate basis for fees when a 
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husband inappropriately transferred assets. In re Scalf-Foster, 155 

Wn.App. 1028 (2010). Certainly tlie request for a continuance due to a 

conflict with mediation, especially where the continua~ice request was 

granted, does not rise to tlie level of intransigence as seen in the case law. 

V. REQUEST FOR ATTORNEY FEES 

Pursuant to RAP 14.2 tlie Appella~it again requests an award of 

attorney fees and costs as the prevailing party. 

CONCLGSION 

By its own written findil-igs, tlie lower court conducted the 

revision hearing on all abuse of discretion sta~idard. The lower court did 

not consider the Appellant's memorandum of authority. This resulted in 

the revision hearing being denied, despite thc fact that the court 

commissioner's decision (an accepted settlemelit offer could be rescinded 

the next day) was clearly contrary to established contract law. 

A settlemeilt agreement was reached. There was no finding that 

the settlemelit was contrary to the best interests of the children. This 

Court should reverse the decision of the lower court and find that the 
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agreement was enforceable and direct the lower court to enter an order in 

accord with tbe settlement agreement. Thc $300.00 in sanctions should 

also be reversed as there is no for such an award. 

Respectfully Submitted: 

Attorney for Petitioner 
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AMENDED CERTIFICATE OF SERVICE 

The undersigned hereby certifies that she is a person of suc 

and discretion to be competent to serve papers. 

That on the 7th day of December, 2010, she had served a copy 

of the Appellant's Reply Brief to the persons hereinafter named at the 

places of address stated below which is the last known address. 

ATTORNEY FOR PETITIONER 
Jane Brown 

Attorney at Law 
717 W. Sprague, Ste. 1200 

Spokane, WA 99201 

SUBSCRIBED AND SWORN to before me thiR>day of December, 
2010. 
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