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INTRODUCTION 

Whether a trial court's conclusion that a 

mechanics ' lien was time-barred in summary 

proceedingspursuant to RCW 60.04.081 meant that 

the li.en should be released as fri.volous i~s the 

primary i.ssue. A subsidi.ary i.ssue i.s whether 

the trial court's letter opinion contains or 

constitutes fi.ndi.ngs of fact resulti.ng i.n less 

penetrating appellate review. 

Both issues should be resolved in the 

appellant's favor. The trial court's letter 

opinion nei.ther contai.ns nor consti.tutes fi.ndings 

of fact. Therefore, the deci.sion below should 



be revi-ewed de novo. Desp i te  t h e  respondent ' s  

f a i l u r e  t o  a p p r e c i a t e  t h e  absence of f i nd ings  of 

f a c t  and t h e  consequences of t h a t  absence,  t h e  

dec i s ion  below reso lved  t h e  pri.mary i s s u e  e r -  

roneous ly .  That a l i e n  c1ai.m i.s i.nva1i.d because 

i t  i s  unt imely does n o t  mean t h a t  t h e  li.en i s  

" f r i vo lous  and made wi.thout reasonable  cause ,"  

and should be  rel .eased pursuant  t o  RCW 60.04.081. 

Here,  t h e r e  a r e  r ea sonab le  grounds f o r  

concluding t h a t  t h e  Harvey li .en was t imely .  There 

a r e  no grounds f o r  concluding t h a t  t h e  l i e n  was 

f r ivo l .ous .  Well e s t a b l i s h e d  au thor i . ty  a r t i . c u l a t e s  

t h e  di .s t inct i .on between an  i.nva1i.d l i e n  and a 

f r i .volous  l i e n .  Nei.ther t h e  respondent  nor  t h e  

t r i . a l  c o u r t  fol.l.owed t h a t  au thor i . ty  t o  d i s t ingui . sh  

between an i.nva1i.d li.en and a fr i .volous l i .en.  

Followi.ng t h a t  author i . ty  r e q u i ~ r e s  r e v e r s a l  of 

t h e  decisi .on be1 .0~ .  



ARGUMENT I N  REPLY 

I. JUST AS NEW CARE CONFLATES 

INVALIDITY AND FRIVOLITY, I T  

IGNORES THE DISTINCTION BETWEEN 

A TRIAL COURT'S WRITTEN OPINION 

AND FINDINGS OF FACT. 

New Care argues  t h a t  t h e  t r i a l  cou r t  made 

f i n d i n g s  o f  f a c t .  (Br i e f  o f  Respondent a t  4 )  

New Care r e p o r t s  t h a t  Harvey a s s e r t e d  t h a t  t h e  

t r i a l  c o u r t  "made no fi.ndi.ngs of f a c t  o r  conclusions  

of law." (Br i e f  of Respondent a t  4 )  Indeed,  Harvey 

made t h a t  very  a s s e r t i o n .  (Bri.ef of  Appel lant  a t  5 )  

Contrary  t o  t h e  New Care c o n t e n t i o n ,  t h e  Harvey 

a s s e r t i o n  i.s accu ra t e .  The t r i a l  cou r t  made no 

f i .ndings of f a c t  o r  conclusi.ons of law. 

Apparently i.n an e f f o r t  t o  avoid de novo 

review, New Care r epea t ed ly  s t a t e s  t h a t  t h e  t r i a l  

c o u r t  made f ind ings  of f a c t .  Thus: 

The t r i a l  cou r t  i s s u e d  a  
lengthy opi.ni~on l e t t e r  out l i .n ing 
i . t s  fi.ndi.ngs on numerous f a c t s .  . . . 
(Br i e f  of Respondent a t  4 )  



Those f i nd ings  were then inco r -  
pora ted  i n t o  t h e  t r i a l  c o u r t ' s  
Order and Judgment. (Br i e f  of 
Respondent a t  5 )  

I n  t h e  p re sen t  c a s e  t h e  t r i a l  
cou r t  made si .gnifi .cant  f i nd ings  
of f a c t .  . . . ( B r i e f  of Respondent 
a t  9 )  

No fi.ndi.ngs of f a c t  were made and none was 

i .ncorporated i.n t h e  Order and Judgment. (CP 92-94) 

Only i.f one i.gnores t h e  d i . s t i n c t i o n  between a 

wri . t ten  opi.nion and fi .ndings of f a c t  i.s t h e  New 

Care posi.ti.on t enab le .  That  d i . s t i .nct ion may n o t  

be ignored.  Recognit ion of t h a t  d i s t i n c t i o n  i s  

requi.red by precedent .  

As no ted  i n  S t a t e  v. Mal lory ,  69 Wn. 2d 532, 

533-534, 419 P. 2d 324 (1966):  

Appel lan ts ,  i n  t h e i r  argument 
i n  support  of t h e i r  appea l ,  r e f e r  
t o  t h e  oral .  opi.ni.on and t h e  memo- 
randum opinion o f  t h e  t r i . a l  c o u r t .  
These may be cons idered  a s  i .nter-  
pret i .ng t h e  fi.ndi.ngs of f a c t  and 
conclusions  of l a w ,  bu t  they  
cannot be  consi.dered a s  t h e  basi.s 
f o r  t h e  t r i a l  c o u r t ' s  judgment 
and sen tence .  A t r i a l  c o u r t ' s  o r a l  
o r  memorandum opinion i s  no more 
than  an express ion  of i t s  informal  
opi.nion a t  t h e  ti.me i t  i.s rendered.  
It has no f i .na l  o r  b i~nding e f f e c t  
un l e s s  formal ly  i nco rpo ra t ed  i.nto 
t h e  f  i.ndi.ngs, conc lus ions ,  and 
judgment. 



A memorandum opi.ni.on, a s  found i n  t h e  i n s t a n t  

ca se ,  s imply "does n o t  have t h e  s tanding  of f i nd ings  

of f a c t . "  Akers v.  S inc l a i . r ,  37 Wn. 2d 693,701, 

226 P. 2d 225 (1.950). 

Both Mallory and Akers,  sup ra ,  r e l y  on 

J u s t i c e  M i l l a r d ' s  a n a l y s i s  s e t  f o r t h  i n  C l i f f o r d  

v .  S t a t e ,  20 Wn. 2d 527,531-532, 1.48 P. 2d 302 

(1944) : 

As t h e  memorandum opini.on was 
n o t  made i ~ n  pursuance o f  s t a t u t e  
o r  cou r t  r u l e  n o r  was i t  incor -  
po ra t ed  i n  and made a  p a r t  of t h e  
c o u r t ' s  formal f i .nd ings ,  i.t i.s no 
p a r t  of  t h e  fi.ndi.ngs of f a c t  and 
judgment en t e red  pursuant  t h e r e t o ,  
and cannot be used t o  i.mpeach t h e  
fi.ndi.ngs o r  judgment. The t r i . a l  
c o u r t ' s  memorandum opi.ni.on was 
merely an in formal  express ion  of 
t h e  c o u r t ' s  views and forms no 
p a r t  of t h e  fi.ndi.ngs o r  judgment. 

"While i.t i s  s a i ~ d  t o  be proper  
f o r  t h e  t r i a l .  c o u r t  i n  renderi.ng 
a  deci.si.on t o  embody i.ts reasons  
i.n e i t h e r  a  w r i t t e n  o r  o r a l  opi~ni.on, 
such an opi.ni.on does n o t  cons t i . t u t e  
e i t h e r  fi.ndi.ngs o f  f a c t  o r  con- 
c l u s i o n s  of law. Thi~s  bei.ng s o ,  i . t  
i s  n o t  commendable p r a c t i c e  f o r  a  
c o u r t  i n  i . tsforma1 fi .ndings t o  r e f e r  
t o  and 'ncorporate a  p o r t i o n  of a  
wri . t ten  opi.nion on f i . l e . "  B a n c r o f t ' s  
Code P r a c t i c e  and Remedi.es, Vol 2, 
51682, p.  2161. 

"It i s  sai.d t o  be  commendable 
p r a c t i c e  f o r  a  t r i a l  c o u r t  t o  f u r -  
n i s h  counsel  o r  f i l e  w i th  t h e  
records  a  s ta tement  announcing t h e  

5  



reasons  f o r  i t s  deci.si.on. Such 
a s t a t emen t ,  however, i s  i n  no 
way bi.ndi.ng; i t s  on ly  func t ion  
i s  t o  i .ndicate  t h e  judge ' s  
opi-nion a s  t o  t h e  p o i n t s  i.nvolved 
and h i s  views a s  t o  t h e  law ap- 
p l i c a b l e .  The s t a t emen t  of  reasons  
c o n s t i t u t e s  no p a r t  of  t h e  dec i -  
s i o n  of t h e  c o u r t ,  i.s i .nsuff i .c ient  
a s  a f i n d i n g  of f a c t ,  and should 
n o t  be i .ncorporated i n t o  t h e  con- 
clusi.ons of law; i.t may indeed be 
modi.fied o r  n u l l i f i e d  by t h e  making 
of f i n d i n g s  of f a c t  and conclusions  
of law, o r  by t h e  e n t r y  of a judg- 
ment, i n c o n s i s t e n t  t he rewi~ th ,  and 
i.t may n o t  be employed t o  i.mpeach 
t h e  f i nd ings .  " Bancrof t ' s Code 
P r a c t i c e  and Remedies, Vol. 2 ,  
5 1615, p .  2081-2082. 

Moreover, p r e v a i l i n g  p a r t i e s  have a duty  t o  "procure 

formal w r i t t e n  fi.ndi.ngs," o r  "abide t h e  consequences 

of t h e i r  f a i l u r e  t o  do so." Peoples Bank v.  

B i rney l s  E n t e r s . ,  54 Wn. App. 668,670, 775 P.  2d 

466 (1989) .  A consequence o f  New Care ' s  f a i - l u r e  

t o  procure  findi.ngs of f a c t  i.n t h e  i .ns tan t  case  

i.s de novo revi-ew. 

Notwithstanding New Care ' s  f a i l u r e  t o  procure  

fi.ndi.ngs of f a c t ,  de novo i.s t h e  a p p l i c a b l e  s tandard  

of revi.ew, where, a s  h e r e ,  a  questi.on of law i ~ s  

presen ted .  As s t a t e d  'n t h e  a p p e l l a n t ' s  openi.ng 

br i .ef ,  whether a " l i e n  comp1i.e~ wi.th RCW 60.04.091 



is a question of law which we review de novo. I I 

DKS Const. Management, Inc. v. Real Estate 

Improvement Company, LLC, 124 Wn. App. 532,535, 

102 P. 3d 170 (2004). Whether a fai.lure to comply 

with 60.04.091, if proven, renders a Lien frivolous 

is a matter of statutory interpretation. "Statutory 

interpretation is a questi.on of law whi-ch we 

revi.ew de novo." Intermountain E1ectri.c v. G-A-T 

Bros 115 Wn. App. 384,390, 62 P. 3d 548 (2003). 
'f 

Therefore, review should be de novo 

11. WITHOUT AUTHORITY OR ANALYSIS, 

THE RESPONDENT REITERATES THE TRIAL 

COURT'S ERROR IN CONCLUDING THAT AN 

UNTIMELY LIEN MUST BE A FRIVOLOUS 

LIEN. - 

New Care's conflation of invalidity and 

fri.vo1i.t~ is revealed in i.ts own argument: 

Based on that detailed analysis, 
the court then expressly found 
that the li.en was both unti.mely 
and frivolous. CP:80. Once i t  
determined that the Claim of Lien 
was untimely, and the recent 
acti.vi.ty of MHP was self-servi.ng 



f o r  t h e  purposes o f  a t t empt ing  
t o  revi.ve t h e  l i e n ,  i t  i.s a  
reasonable  posi . t ion t o  s t a t e  
t h a t  t h e  Claim of Lien,  f i . l ed  
twenty-one months a f t e r  t h e  
p r o j e c t  was completed and ni.ne- 
t e e n  months a f t e r  t h e  l a s t  payment 
by New Care,  was f r i v o l o u s .  (Br i e f  
of Respondent a t  9 )  

There i s  no r ea son  t o  assume t h a t  
t h e  c o u r t  i g n o r a n t l y  used t h e  term 
" f r ivo lous"  i n  i t s  op in ion ,  and 
t h e r e  i s  s u b s t a n t i a l  evidence t o  
suppor t  a  f i n d i n g  t h a t  t h e  unt imely 
Claim of Lien was f r i v o l o u s .  (Br i e f  
of  Respondent a t  L O )  

Of course ,  no fi.ndi.ng was made and s u b s t a n t i a l  

evi.dence i.s n o t  t h e  t e s t .  More i.mportant i s  t h e  

absence of any evidence or  a n a l y s i s  p rope r ly  lead ing  

t o  a  conclusi.on t h a t  t h e  Harvey l . ien  was f r i .volous  

Proof ,  without more, t h a t  t h e  Harvey l i e n  was 

i.nva1i.d does n o t  e s t a b l i s h  t h a t  t h e  l i e n  was f r i v o l o u s .  

The r eco rd  below es tab l i . shes  n e i t h e r  i . nva l i~d i~ ty  nor  

f r i v o l i t y .  

The Harvey l i e n  was t imely .  As s t a t e d  i n  

Mi.chae1 D .  Harvey's  d e c l a r a t i o n  (CP 50:7--51:5) 

A component of t h e  work done 
by Mi.ke Harvey's Plumbing 
Se rv i ces ,  Inc .  was t h e  provi.sion 
of "as b u i l t "  drawi.ngs. As 
bu i . l t  drawj.ngs show how a c t u a l  
c o n s t r u c t i ~ o n  was accomplished. 
It i.s n o t  unusual  i n  t h e  course  



of construction for the work that 
is actually done to diverge from 
that whi.ch i.s shown on the ori.gi.- 
nal plans. To ai.d maintenance 
and future constructi.on, as bui.lt 
drawings are a frequently required 
component of a construction contract 
of the sort that my fi.rm had wi.th 
New Care Construction. 

In the fall of 2009, a questi-on arose 
concerning the provisi.on by my firm 
of as built drawi-ngs. I spoke with 
Les Wright the Park Manor Rehabi.li.- 
tation Center maintenance manager 
in November, 2009, concerning whether 
hi.s employer had recei.ved a complete 
set of as bui.lt drawi.ngs. In an 
effort to complete my fi.rmls work 
and fulfi.l.1. i~ts obligations under 
its subcontract with New Care, I 
vi.si.ted the job site on November 
25, 2009. There I met with Mr. 
Wri.ght and exami~ned several drawings 
and other documents concerni.ng the 
construction project i.n which my 
fi.rm was engaged. Thi.s effort took 
time and professional expertise. 
It was necessary to fulfi.11 my fi.rm's 
obli.gations. As a resu1.t of the 
work I performed i.n the course of 
my visi.t to the job si~te on November 
25, 2009, i.t was determined that 
a complete set of as bui.lt drawi-ngs 
had been provi.ded to Park Manor. 

Thus, Harvey provided labor and professional 

services as part of its work on the property 

agai.nst whi.ch the li.en was claimed on November 

25, 2009. As the. li.en was recorded on January 

9 



25, 2010, fewer than ni~nety days had passed 

between the cessation of work and the recordi.ng 

of the li~en c1ai.m. The li.en was timely 

Contrary to the respondent's assertion that 

the project was closed out in Apri.1, 2008 (Bri.ef 

of Respondent at 3), it was not. As late as 

September 30, 2009, New Care's president, Granvi.lle 

Brinkman, wrote to Harvey: 

New Care Construction LLC's 
(NCC) file is filled wi.th re- 
quests to Mike Harvey' s Plumbing 
Servi.ces Inc. (MHP) to comply 
with the terms of the subcontract 
5040-15400 dated July 13th 2007 
allowing the subcontract to be 
closed out. 

MHP has fai.led to comply with the 
terms of the subcontract and has 
breached the contract wi.th NCC 
and i.n turn with the project owner. 

The last progress payment made to 
MHP was i.n June of 2008, what i.s 
not addressed are the terms of the 
subcontract MHP is in breach of the 
subcontract MHP fai-led to complete 
the scope of work depi~cted in the 
subcontract and has failed to supply 
the requested close out documents. 
(CP 60) 



Subcon t r ac to r ' s  work under t h i s  
Subcontract  s h a l l  n o t  be deemed 
complete unti.1 such time a s  Sub- 
c o n t r a c t o r  has fu1.l.y performed 
a l l  work i.n accordance wi.th t h e  
c o n t r a c t  documents and t h e  work 
has  been f i n a l l y  approved and 
accepted by t h e  Cont rac tor  and 
Owner. . . . (CP 6 1 )  

NCC has  d i - l i g e n t l y  a t tempted t o  
c l o s e  o u t  thi.s p r o j e c t  wi.th MHP. 
A t  p r e s e n t  communi.cation has  
been one s ided  a s  s t a t e d  pre -  
v i o u s l y .  We have approxi.mately 
10 unanswered r e q u e s t s  t o  f i na l i . z ed  
is i .c l  t h e  c o n t r a c t  amount and 
c l o s e  o u t  t h i s  p r o j e c t .  NCC i.s 
s t i .11 wa i t i ng  f o r  f i n i a l  [ s i c ]  
AS-Built drawi.ngs from MHP pe r  
t h e  terms of t h e  c o n t r a c t .  NCC 
would g l a d l y  d i s c u s s  t h e  c l o s e  ou t  
of  t h i s  p r o j e c t  wi.th MHP i.f t h e r e  
a r e  any ques t ions .  NCC has  only 
one o b j e c t i v e  t h a t  i s  t o  c l o s e  o u t  
t h e  p r o j e c t  per  t h e  terms of t h e  
subcon t r ac t  between NCC and MHP. 
(CP 6 4 )  

Thus, t h e  job was n o t ,  would n o t  and could n o t  be 

c losed  o u t  because Harvey had no t  f i n i s h e d  i t s  

work. Thi.s work, by New C a r e ' s  own account ,  

i.ncluded provisi.on by Harvey of a s  b u i l t  drawi.ngs. 

Furni.shing a s  bu i . l t  drawings was a  component 

of t h e  work c o n t r a c t e d  by Harvey. J u s t  a s  work 

performed t o  s e e  t h a t  a  p rev ious ly  i n s t a l l e d  

furnace was i n  "proper ope ra t i~ng  condi.ti.onM was 



p a r t  of t h e  i . n s t a l l a t i . on  c o n t r a c t ,  t h e  work 

performed by Harvey r ega rd ing  a s  b u i l t  drawings 

and t h e  c i . r c u l a t i n g  pump was p a r t  of  i t s  con t r ac t ed  

work f o r  New Care.  This  concl.usi.on foLLows from 

t h e  r a t i o n a l e  of  Fr i i . s  v.  Brown, 37 Wn. 2d 

457,460, 224 P .  2d 330 (1.950). 

That Harvey performed work on a  ci~rcul .at i .ng 

pump a f t e r  r eco rd ing  i t s  l i .en  i s  of no moment. 

Nothing i n  t h e  mechani.csl 1.i.en s t a t u t e  (RCW 60.04) 

requi.res a  c o n t r a c t o r  t o  wai.t unti.1 a l l  work i.s 

f  i.ni.shed b e f o r e  1i.ening a  job .  

New Care m i s i n t e r p r e t s  a  provis ion of t h e  

p a r t i e s '  c o n t r a c t  t o  conclude t h a t  an express  

warranty  expi red  be fo re  Harvey addressed t h e  c i r -  

c u l a t i n g  pump problem. ( B r i e f  of  Respondent a t  3 ) :  

However, t h e  express  warranty  i n -  
c luded i n  t h e  Subcontract  Agreement 
i.s l i m i t e d  t o  one year  from t h e  
d a t e  of f i n a l  acceptance of t h e  pro- 
j e c t .  (CP 15 a t  11 26) 

A 1.ook a t  t h e  c i t e d  c o n t r a c t  provisi.on shows t h a t  

New Care mi.sconceives a  war ran ty  of one yea r .  

The c o n t r a c t  provi.si.on c i t e d  by New Care i n  

support  of  i t s  contenti.on t h a t  t h e  work on t h e  

circu1ati .ng pump was performed a f t e r  a  one-year 

express  war ran ty  expi red  s t a t e s  (CP 15  a t  11 2 6 ) :  

12 



Subcontractor  s h a l l  gua ran tee  i t s  
work t o  t h e  same e x t e n t  t h a t  Con- 
t r a c t o r  i.s obli.gated t o  guaran tee  
i t s  work under t h e  Main Con t r ac t ,  o r  
a s  r e q u i r e d  by t h e  law i.n t h e  s t a t e  
where t h e  P r o j e c t  i s  cons t ruc t ed  b u t ,  
i n  any e v e n t ,  Subcont rac tor  s h a l l  
guaran tee  i . t s  work agai.nst a l l  d e f e c t s  
i n  mater i .a l  and w0rkmanshi.p f o r  a  
pe r iod  of one (1) yea r  from t h e  d a t e  
of f i n a l  acceptance o f  t h e  P r o j e c t  
by Owner. 

C l  ear1.y , t h a t  provi.si.on does no th ing  more than  

e s t ab l i . sh  minimum s tandards  f o r  a guaran tee .  

Not only  does New Care con ju re  an express  warranty  

from a  cont rac tua l .  provi.si.on t h a t  merely s e t s  f o r t h  

mi.ni.mum s tandards  f o r  a  gua ran tee ,  bu t  i t s  own 

communications wi.th Harvey undercut  i.ts con ten t ion .  

New Care contends t h a t  t h e  express  war ran ty  i t  f i n d s  

i.n t h e  p a r t i e s '  c o n t r a c t  " i s  l i m i t e d  t o  one year  from 

t h e  d a t e  of f i . na l  acceptance of t h e  p r o j e c t . "  (Br i e f  

of Respondent a t  3 )  Yet,  New Care pres i -dent  Bri.nkmanls 

l e t t e r  of September 30, 2009, shows t h a t  Harvey's  

work was never f i . n a l l y  accepted.  (CP 60,  61., 64) 

As noted i.n t h e  a p p e l l a n t ' s  openi.ng b r i . e f ,  t h e  record  

i.s wi.thout evi.dence of a  one-year war ran ty  o r  ex- 

pi.rati .on of a  one-year warranty .  Thus, New C a r e ' s  

argument t h a t  t h e  Harvey l i e n  wa.s unt imely f a i l s  f o r  

f a c t u a l ,  legal .  and log ica l .  suppor t .  



Assuming f o r  di.scussi.on purposes only  

t h a t  t h e  Harvey l i e n  was unti.mely, t h e  record  

and dec i s ion  below i.s b e r e f t  of  grounds f o r  

concluding t h a t  t h e  l i .en was " f r ivo lous  and made 

without  reasonable  cause." RCW 60.04.081. The 

t r i a l .  cou r t  never  concluded t h a t  t h e  Harvey li.en 

t 1  was so  dev0i.d of m e r i t  t h a t  i.t has  no p o s s i b i l i t y  

of succeedi.ng." I n t e r m o u n t a h  E1ectri .c  v .  G-A-T 

Bros. ,  115 Wn. App. 384,394, 62 P. 3d 548 (2003).  

Nothing i n  t h e  r eco rd  below shows t h a t  "It 's 

apparent  beyond l e g i t i m a t e  di .spute t h a t  t h e  li .en 

was i .nvalid when f i - l ed ."  Willi.ams v .  A t h l e t i c  

F i e l d ,  I n c . ,  155 Wn. App. 434,446,  228 P. 3d 1297 

(2010) .  A l l  arguments f o r  ho ld ing  t h e  li.en t o  be 

t imely  and v a l i ~ d  were reasonable .  (CP 45-48) The 

l i e n  should n o t  have been r e l e a s e d .  The t r i a l  

cou r t  should be  r eve r sed .  

CONCLUSION 

I n  accordance wi.th t h e  foregoing  argument 

t oge the r  w i t h  t h a t  s e t  f o r t h  i.n t h e  a p p e l l a n t ' s  

openi.ng b r i . e f ,  t h e  t r i a l  c o u r t  judgment should be 

reversed .  The mechanics'  l i e n  of t h e  a p p e l l a n t  

should be r e i n s t a t e d ,  and thi .s  ca se  should be 
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remanded to the tri.al. court for further proceedi.ngs. 

The appellant should be awarded its attorney fees 

and expenses. 

Dated this day of September, 2010. 

Respectfully submitted, 


