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CHRONOLOGY OF KEY EVENTS 

1904 Washington Supreme Court holds that statutory authority to 
condemn school trust lands must be expressly stated. 
State v. Super. Ct. of Chelan County, 36 Wash. 381, 78 P. 
1011. 

1907 Legislature amends condemnation statute to expressly 
include state, county, and school lands. See City of 
Seattle v. State, 54 Wn.2d 139, 145,338 P.2d 126 (1959). 

1911 Washington Supreme Court upholds condemnation of 
school trust lands. Roberts v. City of Seattle, 63 Wash. 573, 
116 P.2d 25. 

1922 Washington Supreme Court upholds condemnation of 
school and other state lands dedicated to a public use 
where the proposed use would not destroy the public use or 
preclude its successful operation. City of Tacoma v. State, 
121 Wash. 448, 209 P. 700. 

1927 Legislature passes the Public Lands Act, which defines 
"state lands" to include school trust lands "which are not 
devoted to or reserved for a particular use by law." Laws 
of 1927, ch. 255, § 1. 

1930 Voters pass Initiative to the Legislature No.1, authorizing 
the creation of public utility districts. 

1931 Legislature enacts public utility district statute, granting 
districts the express authority to condemn "state, county, 
and school lands." Laws of 1931, ch. 1, § 6( e) (now 
codified at RCW 54.16.050). 

1959 Washington Supreme Court upholds condemnation of 
school trust lands not dedicated to a public use and 
reaffinns its decision in City of Tacoma v. State. City of 
Seattle v. State, 54 Wn.2d 139,338 P.2d 126. 

1996 Okanogan PUD begins planning the Methow Transmission 
Project ("Project") to construct a new electrical 
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transmission line and substation between Pateros and . 
Twisp. 

2003-2006 The PUD completes an environmental impact statement for 
the Project, receiving formal written comments from DNR 
that DNR does not object to the transmission line route and 
that DNR will grant easements over school trust lands 
within the Project area if certain mitigation measures are 
taken. CP 143-47. Citizen groups file suit to challenge the 
route selection and the sufficiency of the FEIS (Okanogan 
County Cause No. 06-2-00168-2). DNR does not 
participate in the challenge. 

2008 The Project's environmental review is upheld by the Court 
of Appeals, and the Supreme Court denies review. 
Gebbers v. Okanogan County PUD No.1, 144 Wn. App. 
371, 183 P.3d 324, rev. denied, 165 Wn.2d 1004 (2008). 

2007-2009 The PUD negotiates with DNR to acquire the necessary 
easements. The PUD's formal easement application is 
submitted in October 2008. DNR represents that final 
action on the easements could be expected in two to three 
months. CP 125-26. 

Jan. 2009 Peter Goldmark takes office as Commissioner of Public 
Lands. 

Nov. 2009 Still awaiting final action on its October 2008 easement 
application, the PUD files its petition to condemn the 
necessary easements over state lands in Okanogan County 
Superior Court, Cause No. 09-2-00679-4. CP 610-41. An 
amended petition is filed on April 14,2010. CP 168-227. 

Feb.2010 The trial court grants Conservation Northwest's motion to 
intervene in the eminent domain proceedings. CP 506-08. 

May 2010 On the parties' cross-motions, the trial court upholds the 
PUD's condemnation authority and enters an uncontested 
order of public use and necessity. CP 14-24. 
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June 2010 

Oct. 2010 

Sept. 2011 

51200924.2 

Conservation Northwest appeals the orders on summary 
judgment and public use and necessity. CP 1-13. The 
PUD cross-appeals Conservation Northwest's intervention. 
CP 918-22. The State files a "contingent notice of appeal." 
CP 906-17. Commissioner Goldmark files a petition for a 
writ of mandamus requiring the Attorney General to 
represent him in an appeal, Supreme Court No. 84704-5. 

This appeal is stayed pending a ruling in Goldmark v. 
McKenna. 

The Washington Supreme Court holds that the Attorney 
General is required to prosecute an appeal on behalf of 
DNR. See Goldmark v. McKenna, 172 Wn.2d 568, 259 
P.3d 1095. 
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1. INTRODUCTION 

There is no dispute that Okanogan PUD has the express statutory 

authority to condemn school trust lands. Since 1931, it has been the will 

of the people and the Legislature of this State that a public utility district 

may take, condemn and purchase, purchase and acquire 
any public and private property, franchises and property 
rights, including state, county, and school lands, and 
property and littoral and water rights, for ... transmission 
lines, and all other facilities necessary or convenient. 

Laws of 1931, ch. 1, § 6(e) (codified at RCW 54.16.050) (emphasis 

added)]; see also RCW 79.36.580 (reserving the PUD's right to condemn 

easements over state lands). 

No party has challenged the constitutionality or validity of this 

law. It remains in full force today, despite the failed efforts of the 

Department of Natural Resources ("DNR") to amend the law during the 

course of this litigation.2 And, for more than a century, the Washington 

Supreme Court has permitted the condemnation of school trust lands. See, 

e.g., Roberts v. City of Seattle, 63 Wash. 573,575-76, 116 P.2d 25 (1911). 

1 CP 70-82, attached hereto as Appendix A. The legislation creating public 
utility districts was initially passed by voters as an Initiative to the Legislature in 
1930. CP 393-417 (Initiative to the Legislature No.1). It was then submitted to 
and approved by the Legislature during its 1931 session. The law therefore 
evinces the intent of the people and the Legislature. 

2 CP 84-112 (Senate Bill 6838 and related documents, 2010 session). 
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DNR and Conservation Northwest devote no more than a few 

sentences in their more than 80 pages of briefing to the controlling 

statute. 3 Instead, they ask this Court to legislate. That is not the function 

of the courts. See Dep't of Ecology v. Campbell & Gwinn, L.L.C, 146 

Wn.2d 1,9-10,43 P.3d 4 (2002) ("The court's fundamental objective is to 

ascertain and carry out the Legislature's intent, and if the statute's 

meaning is plain on its face, then the court must give effect to that plain 

meaning as an expression oflegislative intent."). 

The PUD has express statutory authority to condemn school trust 

lands not devoted to or reserved for a particular use by law. 

RCW 54.16.050, 79.02.010(13). DNR and Conservation Northwest 

present no fact or law for the conclusion that the school trust lands at issue 

are so reserved. And, even if the trust lands were dedicated to some public 

use, the PUD can still condemn the necessary easements because the 

PUD's proposed use would not destroy DNR's use of those lands. See 

City of Tacoma v. State, 121 Wash. 448, 453, 209 P. 700 (1922). This fact 

was undisputed before the trial court. Based on the clear factual record, 

the trial court properly found that the PUD's transmission line project over 

the State's land would not destroy or interfere with the grazing on some of 

3 State's Opening Brief at 17,29; Conservation Northwest's Opening Brief at 38. 
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that land. This Court should affinn the summary judgment orders in favor 

of the PUD. 

2. RESPONSE TO APPELLANTS' ASSIGNMENTS OF 
ERROR AND ISSUES 

The Superior Court for Okanogan County did not err in granting 

summary judgment to the PUD on its authority to condemn state school 

trust lands; and, it did not err in entering an uncontested order on public 

use and necessity. The PUD restates the assignments of error asserted by 

DNR and Conservation Northwest,4 and the issues relating to those 

assignments, as follows: 

2.1. Chapter 1, Section 6( e), of the Laws of 1931, codified at 

RCW 54.16.050, specifically authorizes public utility districts to condemn 

school lands for transmission lines. The PUD is condemning easements 

over school lands for the Methow Transmission Project. Was it error for 

the trial court to hold that the school lands are subject to condemnation? 

[Assignment of Error No. 1 of State; Assignment of Error of Conservation 

Northwest.] 

4 This Brief of Respondent addresses both DNR's and Conservation Northwest's 
appellate briefs. The PUD responds to Conservation Northwest's arguments 
despite its continuing objection to Conservation Northwest's participation in 
these eminent domain proceedings. See PUD's Opening Brief on Intervention 
(filed April 23, 2012, in Case No. 29123-5). 
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2.2. School lands not dedicated to a public use or devoted to or 

reserved for a particular use by law are subject to condemnation. City of 

Seattle v. State, 54 Wn.2d 139, 147, 338 P.2d 126 (1959). Lands subject 

to sale are not dedicated to a public use or devoted to or reserved for a 

particular use by law. Id.; State v. Super. Ct. for Jefferson County, 91 

Wash. 454, 459, 157 P. 1097 (1916). School trust lands may be sold, even 

if subject to grazing leases. Was it error for the trial court to hold that the 

school lands may be condemned because they are not dedicated to a public 

use or devoted to or reserved for a particular use by law? [Assignment of 

Error No. 1 of State.] 

2.3. The Washington Supreme Court considers whether a 

proposed condemnation use is compatible with an existing public use; and, 

if the proposed use will not destroy the existing use, school trust lands 

may be condemned. City of Tacoma, 121 Wash. at 453; Roberts, 

63 Wash. at 576. DNR did not dispute the PUD's evidence before the trial 

court that the proposed transmission line easements are compatible with 

cattle grazing. Was it error for the trial court to hold that compatibility of 

use is relevant to the condemnation question and to hold that the 

undisputed evidence showed that the uses are compatible? [Assignments 

of Error Nos. 2 and 3 of State.] 

-4-
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3. STATEMENT OF THE CASE 

3.1. Methow Transmission Project.5 

Okanogan PUD transmission lines already cross State lands · 

managed by DNR in Okanogan County. CP 127. For more than fifteen 

years, the PUD has been trying to construct a new transmission line to 

improve electrical service to the citizens of the Methow Valley. The 

existing transmission line has long experienced reliability, capacity, and 

line loss problems; and, service failures are expected to increase in the 

future. To address this growing problem, the PUD is to construct a new 

transmission line and substation between Pateros and Twisp ("Project,,).6 

From initial planning for the Project in 1996, it has been subject to 

extensive scrutiny. The PUD and the U.S. Forest Service prepared a Draft 

Environmental Impact Statement ("DEIS"), seeking input from citizens, 

environmental groups, and government agencies. DNR did not seek a 

change oflead agency status. See WAC 197-11-944. 

Fifteen alternatives were identified and compared against the 

PUD's objectives, and six alternatives and a no-action alternative were 

5 The PUD recognizes that some of this factual recitation is contained the PUD's 
Opening Brief on Intervention (filed April 23, 2012, in Case No. 29123-5). But, 
DNR's failure to properly characterize the factual background demands a more 
accurate description through this response. 

6 A comprehensive discussion of the Project is contained in this Court's opinion 
in Gebbers v. Okanogan County PUD No.1, 144 Wn. App. 371, 183 P.3d 324, 
rev. denied, 165 Wn.2d 1004 (2008). 
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approved for detailed consideration. The PUD conducted two public 

hearings, held several public meetings, and responded to over 400 public 

comment letters. DNR participated in this review and comment process. 

It expressed no objection to the PUD's preferred route, which crosses 

school trust lands owned by the State of Washington and managed by 

DNR.7 CP 143-47. The Final Environmental Impact Statement ("FEIS") 

for the Project was released in March 2006,8 and the PUD Board made its 

route selection later that month. 

Following this decade-long environmental reVIew and planning 

process, the PUD's decisions regarding the Project and the sufficiency of 

the FEIS were affirmed by the superior court and this Court. Gebbers, 

144 Wn. App. at 393 (holding that the environmental effects of the Project 

were adequately disclosed, discussed, and substantiated in the FEIS). This 

Court further held that the PUD did not act arbitrarily and capriciously in 

selecting the transmission line route. Id. The Supreme Court denied 

review. Gebbers v. Okanogan County PUD No.1, 165 Wn.2d 1004, 198 

7 DNR, as a consulted agency, cannot be later heard to complain about the 
Project or the environmental review. See WAC 197-11-545 (effect of no 
comment); see also Marino Prop. Co. v. Port of Seattle, 88 Wn.2d 822, 834, 567 
P.2d 1125 (1977). 

8 The Project FEIS is available to the public online at 
https:llwww.okanoganpud.orgldocument-library/methow-transmission­
projectldocument-library-legacy-view. Although a complete copy of the FEIS is 
not a part of the record on appeal, the PUD agrees that the Court may take 
judicial notice of the FEIS. 
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P .3d 511 (2008). DNR did not participate in the legal challenge to the 

Project. 

3.2. Nature Of The Easements Required Over State Trust Lands. 

3.2.1. Easements And Road Access. 

The Project requires 100-foot-wide easements across 11.6 miles of 

generally vacant school trust land for the purpose of constructing and 

maintaining electrical transmission structures and conductors.9 CP 127, 

187 -99. The PUD is not seeking a fee simple interest in any State land. 

CP 168-227. The school trust lands will remain under State ownership 

and DNR management. Although the entire Project requires 21.6 miles of 

temporary track roads for construction of the transmission line, it does not 

require any new permanent roads within the Project area. CP 187-99; 

FEIS at 2-35. The Project was substantially modified to eliminate all 

permanent road construction (20.8 miles) and reconstruction (24.3 miles), 

in part due to DNR's concern for minimizing permanent roads on State 

land. CP 144; FEIS at 2-7. 

While not relevant to this proceeding, DNR's characterization of 

these roads is misleading. See State's Opening Brief at 7-8. Contrary to 

DNR's incorrect statement of facts, 21.6 miles of temporary track roads 

9 Except for existing roads and fencing, the lands are subject only to active and 
inactive grazing rights. 
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are needed for the entire 28-mile Project, with only approximately 8.2 

miles of those temporary track roads on State land. 10 FEIS at 2-35 (tbl. 2-

11); CP 187-99. The PUD is also seeking easements on State land over 

13.2 miles of existing permanent public roads. CP 187-99. For context, 

there are approximately 590 miles of existing roads within the Project 

area. FEIS at 2-35 (tbl. 2-11). Moreover, as acknowledged by DNR staff, 

the temporary construction access roads over State lands would generally 

involve only "a single trip in to the pole sites and a single trip out, without 

the need to excavate road cuts." CP 129. 

3.2.2. Grazing Leases And Permits. 

The school trust lands are subject to five grazing leases and two 

grazing permits. CP 231-369 (copies of leases and permits). The leases 

generate less than $3,000 annually for the school trust beneficiaries, not 

accounting for DNR's administrative costs. CP 232, 252, 273, 298, 319 

(providing rates for each lease); see also RP 18-19 (May 11,2010). DNR 

admits that the PUD's proposed easements will pass over no more than an 

estimated 4% of the area for anyone lease and as little as 0.02% for one of 

the leased areas (which will not actually contain any PUD structures)Y 

10 See State's Opening Brief at 8 (alleging an "additional 22 miles of roads 
through undeveloped state trust lands"). 

II As described by DNR, this last lease is a "400 acre lease with no power line 
impacts. The power line [will cross] the extreme northeast comer of the property 
with aerial lines only, no structures, affecting 0.06 acres." CP 130. 
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CP 135-38. Another of the leases has not been actively grazed in several 

years due to lack of fencing and water development for cattle. CP 135. 

The PUD's proposed easements do not exclude cattle grazing or 

other compatible uses. CP 127. In fact, the easements are similar to many 

previously granted to the PUD from DNR over lands leased for grazing. 

Id. Throughout Okanogan County, electric transmission lines cross 

grazing lands with no appreciable impact on cattle grazing. Id. One 

example of this peaceful co-existence between cattle grazing and power 

transmission is the PUD' s Loup Loup transmission line, which occupies 

an easement over DNR lands leased for grazing. Id. 

DNR's grazing leases specifically contemplate other compatible 

uses and the exercise of condemnation authority against leased lands. This 

is consistent with state law requiring DNR and the Board of Natural 

Resources to include lease conditions they deem "advisable ... to achieve 

the purposes of the state Constitution and this chapter." RCW 79.13.030. 

Each lease includes a reservation of DNR's rights to grant easements on 

the leased land, to lease the land for other compatible uses, and to grant 

easements to others for use of new and existing roads on the leased land. 12 

12 Similarly, grazing permits issued under RCW 79.13.390 do not exclude other 
uses. See WAC 332-20-191; Sacramento Grazing Ass 'n, Inc. v. United States, 66 
Fed. CI. 211,216-17 (2005) (citing United States v. Fuller, 409 U.S. 488, 493,93 
S. Ct. 801,35 L. Ed. 2d 16 (1973». 
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E.g., CP 233 (§§ 4.02-.03, .06). Each lease also specifically acknowledges 

that all or part of the leased land may be condemned by any public 

authority under the power of eminent domain. E.g., CP 240 (§ 10.06). 

3.3. The PUD's Easement Application And Negotiations With 
DNR. 

3.3.1. No DNR Objection To The Project Route Or EIS. 

As part of the Project's environmental review process, DNR 

submitted formal comments on the DEIS, stating that it had "no objection" 

to the Project route, or any of the other alternatives presented. CP 143-47. 

DNR further commented that an easement for the transmission line could 

be issued as long as certain mitigation measures were taken. CP 143. The 

PUD responded to DNR's comments as part of the FEIS. CP 146-47. In 

April 2006, DNR acknowledged the FEIS accomplished the SEP A review 

necessary prior to granting easements. CP 140. 

3.3.2. DNR Refuses To Process PUD Easement Application. 

After the route selection, the PUD began negotiating with DNR for 

the necessary easements, using the easement application process set forth 

in chapter 79.36 RCW. CP 125-26. Between May 2007 and 

February 2010, the PUD and DNR communicated extensively about the 

easements, including at least 90 contacts (meetings, phone calls, or e-

mails). Id. When the PUD submitted its formal easement application in 
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October 2008, it was informed by DNR that final action on the application 

could be expected in two to three months. CP 126. Peter Goldmark took 

office as Commissioner of Public Lands three months later, in 

January 2009. 

Over three and one-half years after the PUD's formal request, 

DNR has yet to make a determination on the PUD's easement application, 

which is still pending. J3 CP 126. DNR has acknowledged that it has no 

timetable for a decision on the application. CP 123. Meanwhile, each loss 

of a construction season - and each year of delay - costs the PUD's 

ratepayers an additional $400,000 in line loss. CP 127. It also impairs the 

PUD's ability to benefit from the current economic climate that has 

significantly reduced construction costs. Id. 

After years of working with DNR through its easement process 

without approval of the PUD's application, the PUD was left with no 

choice but to condemn the necessary right of way. CP 126-27. The PUD 

filed its original Petition for Condemnation on November 30, 2009, which 

was later amended on April 14, 2010. CP 168-227,610-41. 

13 The PUD has not withdrawn its easement application, as alleged by the State. 
State's Opening Brief at 9. To the contrary, the PUD continues to be ready and 
willing to work with DNR on the easements. 

-11-
51200924.2 



3.4. Summary Judgment Motions On The PUD's Condemnation 
Authority. 

After the PUD filed its condemnation petition, the State and 

Intervenor Conservation Northwest filed separate motions for summary 

judgment, arguing that the PUD does not have the authority to condemn 

the school trust lands. CP 460-504. DNR conceded that the PUD has the 

statutory authority to condemn,14 but argued that the specific trust lands 

for the Project are not subject to condemnation because they are devoted 

to a particular use by law. CP 476-77. The PUD opposed both motions 

and requested summary judgment in its favor. CP 52-66, 148-67. 

No party claimed that there were disputed material facts that 

precluded summary judgment. Throughout its briefing, the PUD argued 

and provided supporting evidence that the school trust lands could be 

condemned because the PUD's proposed use was compatible with the 

State's use of the land. E.g., CP 124-47, 151-53, 162-66. Despite an1ple 

opportunity in its reply brief and at oral argument, DNR presented no 

facts, evidence, or argument to show that the Project would impact DNR 

grazing leases or permits or otherwise inhibit cattle grazing in or near the 

14 Only Conservation Northwest argued that chapter 54.16 RCW did not grant the 
PUD express authority to condemn. See CP 486-504. It has abandoned this 
argument on appeal. Conservation Northwest's Opening Brief at 2 n.l. 
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transmission line easements. IS See CP 41-47; RP 27-38 (Apr. 30, 2010); 

see also RP 12-13 (May 11, 2010) ("There's no evidence of any negative 

effect on grazing."); RP 18 (May 11,2010). 

After hearing oral argument on the cross-motions for summary 

judgment, the superior court issued its oral ruling on May 11, 2010. First, 

the court rejected Conservation Northwest's statutory argument and found 

that the PUD has express authority to condemn school trust lands under 

RCW 54.16.020 and .050. RP 7-12, 22 (May 11,2010). Second, the court 

rejected the contention that these specific trust lands are not subject to 

condemnation because they are dedicated to a public use. RP 12-22 

(May 11, 2010). The court further explained that compatible use is highly 

relevant to the condemnation question, as evidenced by the Supreme 

Court's decisions in Roberts, City of Tacoma, and Jefferson County. 

RP 15-22 (May 11, 2010) ("The courts do look deeper into issues of 

effects, results, interference, and compatible use." (RP 17)). The court 

found no genuine issue of material fact; the PUD's proposed easements 

did not conflict with DNR's use of the land. Id. 

15 Indeed, Commissioner Goldmark was present at the summary judgment 
hearing and could have provided testimony on this topic if requested. See RP 7 
(Apr. 30, 2010). 
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The trial court entered orders denying summary judgment for 

Conservation Northwest and the State, and granting summary judgment to 

the PUD on the issue of condemnation authority. CP 19-24. Because the 

State did not otherwise oppose an order of public use and necessity, the 

court also entered its Findings of Fact, Conclusions of Law, and Order on 

Public Use and Necessity. CP 14-18. These appeals followed. 

4. SUMMARY OF ARGUMENT 

Public utility districts have express statutory authority to condemn 

school trust lands for transmission lines. RCW 54.16.050. This authority 

is confirmed in DNR's easement statutes, which expressly reserve the 

right of local governments such as public utility districts to condemn 

easements over state lands. RCW 79.36.580. No party challenges these 

longstanding statutes. 

The school trust lands here are not devoted to or reserved for a 

particular use by law. They are not dedicated to a public use. The lands 

are subject to sale, subject to easements, and subject to multiple uses. 

These facts are .uncontested. Condemnation is therefore permitted by 

statute and Supreme Court precedent dating back more than a century. 

Moreover, even if the limited grant of grazing rights is a public 

use, our Supreme Court has held that condemnation is authorized if the 
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proposed use does not destroy the use to which the lands are dedicated. 

City of Tacoma, 121 Wash. at 453. No party disputed the PUD's evidence 

and argument before the trial court that its easements are compatible with 

cattle grazing (as they are elsewhere on DNR lands). Indeed, the PUD's 

proposed use actually benefits the trust by providing additional revenue, 

while allowing continued income generation through grazing leases and 

permits. On these uncontested facts, condemnation is permitted. See id.; 

Roberts, 63 Wash. at 576. 

5. ARGUMENT 

5.1. Standard Of Review. 

This Court reviews the trial court's summary judgment orders de 

novo. Moeller v. Farmers Ins. Co. of Wash., 173 Wn.2d 264, 271, 267 

P.3d 998 (2011). 

5.2. Public Utility Districts Have Had Express Statutory Authority 
To Condemn School Trust Lands Since 1931. 

For more than 80 years, it has been the law of our State that a 

public utility district 

51200924.2 

may take, condemn and purchase, purchase and acquire 
any public and private property, franchises and property 
rights, including state, county, and school lands, and 
property and littoral and water rights, for ... transmission 
lines, and all other facilities necessary or convenient. 
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Laws of 1931, ch. 1, § 6(e) (codified at RCW 54.16.050) (emphasis 

added) (attached as App'x A). 

As the Washington Supreme Court acknowledges, the Legislature 

has granted public utility districts almost unlimited authority to perform 

their duties: 

The legislature has seen fit to vest the commissioners of a 
public utility district with almost unlimited powers relative 
to the construction, purchase, etc., of utilities.... This the 
legislature had a right to do, and we cannot therefore limit 
the powers granted, unless such limitation is plain, nor can 
we otherwise interfere with the exercise of the powers 
granted, unless such powers are exercised capriciously and 
arbitrarily, or fraudulently. 

Bayha v. PUD No.1 of Grays Harbor County, 2 Wn.2d 85, 98, 97 P.2d 

614 (1939) (addressing the PUD's authority to acquire electric utilities). 

The 1931 PUD Act is not subject to strict construction. Rather, it must be 

liberally construed in order to carry out its purposes. 16 

Consistent with this broad grant of power, public utility districts 

are statutorily authorized to condemn school trust lands (not devoted to or 

reserved for a particular use by law). RCW 54.16.050, 79.02.010(13).17 

16 Laws of 1931, ch. 1, § 11 (attached as App'x A) ("The rule of strict 
construction shall have no application to this act, but the same shall be liberally 
construed, in order to carry out the purposes and objects for which this act is 
intended. When this act comes in conflict with any provision, limitation or 
restriction in any other law, this act shall govern and control."). 

17 The PUD statute itself does not actually contain any limitation on the type of 
state or school land that may be condemned. However, the definition of "state 
lands" (which encompasses school trust lands) in the Public Lands Act does not 
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No party argues otherwise. The PUD's statutory condemnation authority 

is therefore clear and undisputed. 

5.3. As DNR Acknowledged, School Trust Lands Are Not Per Se 
Exempt From Condemnation. 

Recognizing the clear state of the law, DNR admitted before the 

trial court that not all trust lands are dedicated to a public use, thereby 

subjecting such lands to condemnation. Now, DNR (and Conservation 

Northwest) assert that all school trust lands are per se exempt from 

condemnation. This argument is meritless. It not only ignores the 

controlling PUD statute and longstanding Supreme Court precedent 

allowing condemnation of school trust lands, it renders meaningless the 

entire statutory scheme specifically granting public agencies the authority 

to acquire trust lands through the power of eminent domain. 

5.3.1. School Trust Lands Are Not Reserved For A Particular 
Use By Law Merely Because They Are Granted Lands. 

School trust lands are not dedicated to a public use or devoted to or 

reserved for a particular use by law simply because they are school trust 

lands. DNR conceded this point to the trial court. CP 479-80; see RP 7 

(May 11, 2010). On appeal, however, DNR frequently disregards the law 

and now asserts for the first time that all school trust lands are reserved for 

include lands "that are devoted to or reserved for a particular use by law." 
RCW 79.02.010(13). 
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a particular use by the Washington Constitution and the Enabling Act. 

State's Opening Brief at 18, 24 n.l o. This argument is frivolous. 

First, the Public Lands Act defines "state lands" as including 

school trust lands "that are not devoted to or reserved for a particular use 

by law." RCW 79.02.010(13) (emphasis added). This necessarily means 

that not all school trust lands are so reserved; otherwise, there would be no 

reason to include a qualifier. 18 This Court must give effect to each 

provision of the statute. Kilian v. Atkinson, 147 Wn.2d 16, 21, 50 P.3d 

638 (2002) ("Statutes must be construed so that all the language is given 

effect and no portion is rendered meaningless or superfluous."); Pierce 

County v. State, 144 Wn. App. 783, 852, 185 P.3d 594 (2008) ("We do not 

interpret a statute in a manner that renders a provision meaningless or 

creates an absurd or strained result. "). 

Second, DNR's interpretation would render meaningless the many 

statutes that specifically permit local governments to condemn state and 

school trust lands. See, e.g., RCW 8.12.030 (cities and towns), 53.34.170 

18 The original version of the Public Lands Act stated similarly: 

Public lands of the State of Washington are lands belonging to or 
held in trust by the state, which are not devoted to or reserved for 
a particular use by law, and include ... School lands, that is, 
lands held in trust for the support of the common schools. 

Laws of 1927, ch. 255, § 1 (attached as App'x B (CP 391». DNR admits that the 
current version of the law retains the Act's original meaning. State's Opening 
Briefat 16 & n.7. 
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(port districts), and 54.16.050 (public utility districts). If all trust lands 

were, in fact, intended to be exempt from condemnation, it makes no sense 

for the Legislature to have granted numerous local governments the 

express authority to condemn such lands. DNR sought to remove this 

widespread authority to condemn trust lands in the 2010 legislative session 

- an attempt the Legislature rejected. 19 CP 84-112 (Senate Bill 6838 and 

related documents). Its argument on appeal is merely an attempt to render 

broad swaths of granted legislative authority inoperable while 

circumventing the legislative process. 

Finally, DNR's argument ignores established Washington Supreme 

Court precedent. As the Roberts Court held more than a century ago, the 

fact that school trust lands are devoted to the purpose of financing 

education is insufficient to exempt them from condemnation: 

It is also argued that the land taken was already devoted to 
a public use - that of education - and therefore cannot be 
taken for another public use. There is nothing in the record 
to indicate that the 30-foot strip of land in question is 
actually in use by the university, and there is nothing to 

19 Although legislative intent is not at issue here because the authority granted to 
the PUD under RCW 54.l6.050 is clear and unambiguous, the Legislature's 
refusal to amend the statute is indicative of the statute's meaning. See CLEANv. 
State, 130 Wn.2d 782, 818-19, 928 P.2d 1054 (1996) ("The absence of an 
amendment may be indicative of legislative intent."); State v. Clark, 129 Wn.2d 
805,812-13,920 P.2d 187 (1996) (rejection of an amendment to existing statute 
may indicate legislative intent underlying the statute); Carnation Co. v. Hill, 115 
Wn.2d 184, 189, 796 P.2d 416 (1990) (Legislature's failure to amend statutory 
language in face of longstanding interpretation of statute by court may be 
indicative of legislative intent). 
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indicate that the taking of the strip of land will impair the 
use of the land remaining. On the other hand, the record 
shows that the remaining land will be benefited. Under this 
condition it may be taken. 

63 Wash. at 576?O Since Roberts, the Supreme Court has continued to 

authorize condemnation of school and other types of trust lands, even 

though they exist for the purpose of serving the various trust beneficiaries. 

See City of Seattle, 54 Wn.2d at 147; City of Tacoma, 121 Wash. at 453. 

DNR previously acknowledged this controlling precedent. 

CP 479-80 (observing that City of Seattle "indicates that not all trust lands 

are dedicated to or devoted to a public use, consistent with the line of prior 

cases inquiring into the actual use to which the land is being put"). As 

DNR admitted, "Courts would not inquire into whether state trust land was 

devoted to a public use if the question were irrelevant." CP 479. Yet, on 

appeal, DNR urges the opposite position and asserts that Supreme Court 

decisions such as Roberts, City of Tacoma, and City of Seattle were all 

erroneous. State's Opening Brief at 18Y DNR offers no viable grounds 

for this radical revision of condemnation law. 

20 The fact that the land in Roberts was not "in use" does not change the 
underlying principle. Indeed, DNR does not argue that failing to actually use 
school trust land somehow strips the land of its intended purpose of supporting 
schools. School trust lands inherently have this purpose. Nevertheless, the 
Supreme Court upheld the condemnation of the trust lands. 

21 "[F]ederally-granted trust land should as a whole be held immune from 
condemnation by local governments .... Any authority holding or implying 
otherwise is in error." 
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The Legislature may authorize local governments to act against 

state lands. There is no constitutional limit on the Legislature in this 

regard. The Legislature has had more than 80 years to change the law. It 

has not. As a result, DNR's (and Conservation Northwest's) argument is 

for judicial legislation - not for application of existing laws. 

5.3.2. School Trust Lands Are Held In .Express Trust - Not 
Public Trust. 

Like DNR, Conservation Northwest asks this Court to hold all 

school trust lands exempt from condemnation. In doing so, however, it 

asserts a new argument on appeal that even DNR does not adopt - that 

school lands are actually public trusts. The law holds otherwise. But, 

even under public trust principles, there is no constraint on the 

Legislature's authority. 

5.3.2.1. The Federal Grant Of School Lands To 
Washington Created An Express Trust. 

The State, the PUD, the Attorney General's Office, and the 

Washington Supreme Court all agree: the Washington Enabling Act and 

Constitution impose an express trust and corresponding trust management 

principles on state trust lands, including those at issue in this case. County 

of Slwmania v. State, 102 Wn.2d 127, 685 P.2d 576 (1984); AGO 1996 
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No. 11 (Question 1); State's Opening Brief at 12, 26-33; see O'Brien v. 

Wilson, 51 Wash. 52, 97 P. 1115 (1908). 

Washington's Skamania decision is not unique in interpreting the 

Enabling Act and constitutional provisions regarding trust lands in the 

western states to conclude that express trusts were created and that a 

fiduciary duty is owed to trust beneficiaries. See AGO 1996 No. 11 

(Question 1) (citing Montana, South Dakota, and North Dakota decisions 

detailing creation of express trusts without a specific reference in their 

enabling acts and constitutions). Yet, Conservation Northwest (and the 

advocacy-minded professors and law student to which it cites) chastise 

Skamania and similar cases for following the United States Supreme 

Court's decision in Lassen v. Arizona ex reI. Ariz. Hwy. Dep't, 385 U.S. 

458, 87 S. Ct. 584, 17 L. Ed. 2d 515 (1967). Their political polemic 

ignores the careful analysis of the Washington Supreme Court and other 

courts in deternlining whether express trusts had or had not been created. 

See Skamania, 102 Wn.2d at 132-34 (holding Washington has an express 

trust and citing similar Oklahoma, Alaska, and Nebraska analyses); 

Dist. 22 United Mine Workers of Am. v. Utah, 229 F.3d 982 (10th Cir. 

2000) (holding Utah does not have an express trust); Branson Sch. Dist. 
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RE-82 v. Romer, 161 F.3d 619 (lOth Cir. 1998), cert. denied, 526 U.S. 

1068 (1999) (holding Colorado has an express trust). 

Notably, Conservation Northwest fails to mention binding 

Washington authority that directly contradicts its argument comparing the 

Washington Enabling Act to Alabama's, which granted federal lands 

without creating express trust responsibilities.22 See Conservation 

Northwest's Opening Brief at 16-17, 21. In O'Brien v. Wilson, the 

Washington Supreme Court rejected the application of adverse possession 

statutes to common school trust lands, holding that Washington "accepted 

the trust, and by its Constitution solemnly covenanted with the United 

States to apply the granted lands to the sole use of its schools according to 

the purpose of the grant." 51 Wash. at 56-57 (quoting Murtaugh v. 

Chicago, M & St. P. Ry. Co., 112 N.W. 860 (Minn. 1907)) (emphasis 

supplied); see also State v. City of Seattle, 57 Wash. 602, 107 P. 827 

(l91O) (applying trust principles to reject adverse possession against 

university lands). The 0 'Brien Court further rejected comparison to 

Oregon laws because "there was no limitation on the power of alienation 

in [Oregon's Enabling Act], admitting Oregon into the Union, or in the 

22 See RPC 3.3 ("A lawyer shall not knowingly fail to disclose to the tribunal 
legal authority in the controlling jurisdiction known to the lawyer to be directly 
adverse to the position of the client and not disclosed by opposing counsel."). 
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Oregon Constitution, such as are found in our enabling act and in the 

Constitution of this state." 51 Wash. at 58. 

In contrast, Alabama v. Schmidt, relied on by Conservation 

Northwest, is inapplicable to Washington's Enabling Act and is directly 

contradictory to 0 'Brien. In Alabama, the United States Supreme Court 

upheld use of Alabama's adverse possession statutes against federally 

granted lands because there was no limiting language in Alabama's 

Enabling Act. Alabama v. Schmidt, 232 U.S. 168, 172-74,34 S. Ct. 301, 

58 L. Ed. 555 (1914). Like the O'Brien Court, more recent decisions 

examining the Washington Enabling Act and Constitution continue to hold 

that an express trust was created at statehood, unlike the Alabama grant. 

Skamania, 102 Wn.2d at 132; United States v. 111.2 Acres of Land, 293 F. 

Supp. 1042, 1048 (E.D. Wash. 1968), aff'd, 435 F.2d 561 (9th Cir. 1970); 

accord AGO 1996 No. 11 (Question 1). 

In short, for more than a century, courts, the Legislature, and 

public officials examining the language of Washington's Enabling Act and 

Constitution have reached the same conclusion: state trust lands are 

administered under trust management principles to benefit public schools 

as the trust beneficiaries, and subject to statutory controls and authority. 
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5.3.2.2. Regardless Of The Trust's Purpose, The 
Legislature Granted PUDs The Authority To 
Condemn State Trust Lands. 

In the face of clear law, it should not be a surprise to this Court that 

no party has challenged the PUD condemnation statutes as 

unconstitutional or otherwise facially invalid. DNR and Conservation 

Northwest have asserted that the PUD does not have authority to condemn 

trust land generally or the trust lands in question here. Conservation 

Northwest's lengthy public trust argument ultimately has no bearing on 

this issue. The public trust doctrine does not bar the Legislature from 

granting PUDs the authority to condemn schoollands.23 

RCW 54.16.050 must have meaning where it explicitly authorizes 

condemnation of state and school lands: 

A district may take, condemn and purchase, purchase and 
acquire any public and private property, franchises and 
property rights, including state, county, and school 
lands .... 

See Pierce County, 144 Wn. App. at 852 ("We do not interpret a statute in 

a manner that renders a provision meaningless or creates an absurd or 

strained result."). Following Conservation Northwest's logic, however, 

23 Indeed, the Legislature regulates public trust lands in many contexts. See, e.g., 
chapters 79.105 and 79.125 RCW (regulating use, lease, and sale of state aquatic 
lands, including shorelands and tidelands); chapter 90.58 RCW (Shoreline 
Management Act). 
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this admittedly valid statute would have meaningless terms, granting 

public utility districts the authority to condemn land that, by Conservation 

Northwest's definition, could never be subject to condemnation. This 

creates an absurd result - particularly because the application of public 

trust principles to school lands would not bar the Legislature's action. If 

school lands are indeed subject to a public trust, then the Legislature has 

the authority to manage that trust for the public interest.24 The public 

interest includes allowing other publicly beneficial uses on trust land, as is 

the case here. 

5.3.2.3. Conservation Northwest May Not Raise New 
Issues On Appeal. 

Setting aside the deficiencies in Conservation Northwest's public 

trust argument, and its contradiction of the State's position, the argument 

was not presented to the trial court and should be disregarded here. 

"Generally, appellate courts will not entertain issues raised for the first 

time on appeal." Rapid Settlements, Ltd. v. Symetra Life Ins. Co., 166 Wn. 

App. 683, 695, 271 P.3d 925 (2012) (citing RAP 2.5(a». "The reason for 

this rule is to afford the trial court an opportunity to correct errors, thereby 

24 Trust land policy is ultimately the responsibility of the Legislature, not DNR. 
The Commissioner of Public Lands has only that authority which is specifically 
granted. Const. art. III, § 23 ("The commissioner of public lands shall perform 
such duties and receive such compensation as the legislature may direct."). No 
party has argued that the Legislature is barred from granting public utility 
districts condemnation authority over state trust lands as part of the Legislature's 
overall management oftrust land policy. 
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avoiding unnecessary appeals and retrials." Id. Conservation Northwest's 

new argument, contradicted by longstanding state jurisprudence, does not 

fall within any of the exceptions allowing for new argument on appeal. 

See RAP 2.5(a). Accordingly, Conservation Northwest's public trust 

argument should be disregarded. 

5.4. The School Trust Lands Here Are Not Devoted To Or 
Reserved For A Particular Use By Law. They Are Therefore 
Subject To Condemnation. 

The trial court correctly concluded that the school trust lands in 

question are subject to condemnation. These lands are not "devoted to or 

reserved for a particular use by law." RCW 79.02.010(13). The few 

courts that have considered this statutory language all agree that 

reservation from sale is a critical component, if not the critical component, 

in making a determination that land is not "devoted" or "reserved." 

School trust lands, leased or not, may be sold. Further, school trust lands 

are subject to lease, sale, multiple uses, and not to any "particular" use. 

School trust lands are not reserved under RCW 79.02.010(13). 

-27-
512009242 



5.4.1. School Trust Lands Are Subject To Sale, And 
Condemnation. 

School trust lands have been subject to sale since they were 

granted at the time of statehood. Const. art. XVI, § 125 ; AGO 1996 No. 11 

(Question 1); see RCW 79.11.020; Roberts, 63 Wash. at 575-76. The sale 

of trust land is subject to constitutional and legislatively created 

restrictions. Const. art. XVI; ch. 79.11 RCW. But, the Washington 

Supreme Court has held that the Legislature has not by law devoted or 

reserved those lands to a particular use. This is clear from City of Seattle, 

where the Court found that capitol building trust lands (which are of the 

same character as school trust lands) were not devoted to or reserved for a 

particular use by law: 

It is admitted by the state in this action that the capitol 
building lands which the city of Seattle seeks to condemn 
are not devoted to or reserved for a particular use but 
are subject to sale. If the legislature had intended to 
exempt such state lands from condemnation, it would seem 
that it would have expressly so limited the term 'state 
lands,' as used in RCW 8.12.030 .... This the legislature did 
not see fit to do, and the relator suggests no reason why 
such a limitation should be inferred. 

54 Wn.2d at 14 7 (emphasis added). 

25 "All the public lands granted to the state are held in trust for all the people and 
none of such lands, nor any estate or interest therein, shall ever be disposed of 
unless the full market value of the estate or interest disposed of ... be paid .... " 
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Although few cases have addressed the issue, the Supreme Court 

consistently finds that reservation from sale is critical to determining 

whether public lands have been reserved for a particular use by law. See 

Draper Machine Works, Inc. v. Dep't of Natural Res., 117 Wn.2d 306, 

318,815 P.2d 770 (1991) ("reserved" lands "must remain in state hands"); 

Fransen v. Bd. of Natural Res., 66 Wn.2d 672, 675, 404 P.2d 432 (1965) 

(state forest lands reserved for a particular use by law because they are 

"forever reserved from sale" under RCW 79.22.050); City of Seattle, 54 

Wn.2d at 147; see also Jefferson County, 91 Wash. at 459 (dedicated land 

is "severed from the mass of public lands, [so] that no subsequent law, or 

proclamation, or sale would be construed to embrace it, or operate upon 

it." (emphasis added)). 

School trust lands are subject to sale. Const. art. XVI, § 1. 

Therefore, they are not devoted to or reserved for a particular use by law 

and may be condemned. See City of Seattle, 54 Wn.2d at 147. 

5.4.2. Leased School Trust Lands Are Subject To Sale, And 
Condemnation. 

Similarly, DNR's leasing of trust lands for grazmg does not 

reserve those lands for a particular use by law. Even trust lands subject to 

grazing leases can be sold during the life of the lease. RCW 79.11.290 

specifically allows for sale to the lessee. And, the specific leases in this 
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case reserve DNR's right to sell the property. E.g., CP 233 (§ 4.08) 

(reserving the State's right to sell upon 60 days' notice). 

Rather, the sale of leased school trust lands is simply limited to 

certain conditions, as is true of all school trust lands. See Const. art. XVI. 

These sale limitations are insufficient to fall within the statutory language 

of "devoted to or reserved for a particular use by law." City of Seattle, 

54 Wn.2d at 147. They are also fundamentally different from the 

restrictions placed on state forest lands, which are wholly and 

permanently exempt from sale by statute, i.e., "by law." 

RCW 79.22.050 (state forest lands "forever reserved from sale"); Fransen, 

66 Wn.2d at 675; see also RCW 79.02.420(2) (community and technical 

college forest reserve land "forever reserved from sale" to be "managed in 

perpetuity"). As pointed out by the Draper Court, reserved lands "must 

remain in state hands." 117 Wn.2d at 318; see Jefferson County, 91 Wash. 

at 459 (dedicated land can no longer be sold). This is categorically untrue 

for school trust lands, which may be sold. Const. art. XVI, § 1; 

RCW 79.11.020. 

5.4.3. The Legislature Has Reserved The Right Of The PUD 
To Condemn Easements Over School Lands. 

Whether or not a sale is at issue, easements can be granted over 

trust lands leased for grazing, as evidenced by the leases themselves and 
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DNR's own admission.26 CP 114-15; e.g., CP 233 (§§ 4.02,4.06). Here, 

the PUD does not seek fee ownership of school trust lands, only 

easements. Because easements can be granted over leased lands, the PUD 

may condemn easements, as expressly permitted by statute. 

In addition to the PUD' s express condemnation authority under 

RCW 54.16.050, the Legislature again reserved the PUD's right to 

condemn easements over state lands in DNR's land management statutes: 

The foregoing sections relating to the acquiring of rights­
of-way and overflow rights through, over and across lands 
belonging to the state, shall not be construed as exclusive 
or as affecting the right of municipal and public service 
corporations to acquire lands belonging to or under 
control of the state, or rights-of-way or other rights 
thereover, by condemnation proceedings. 

RCW 79.36.580 (emphasis added). Again, there is no challenge to this 

statutory reservation of condemnation authority to the PUD. 

The PUD made every effort to use DNR's easement process. 

CP 125-27. That process, however, is not exclusive and expressly 

reserves the right of the PUD (and other local governments) to condemn 

easements. RCW 79.36.580. With its long-planned and court-validated 

26 It is of interest that the PUD did not name lessees as parties to the 
condemnation action, as the Project easements did not take or damage any 
property interest that the lessees may have. See RCW 8.12.050. And, there is no 
"necessary party" defense asserted by DNR in this case. See CR 12(h), 19. 
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Project frustrated by new DNR administration, the PUD used its statutory 

. grant of condemnation authority. 

5.4.4. Leased School Trust Lands Are Subject To Multiple 
Uses, Not A "Particular Use." 

Furthermore, leased lands are not devoted to or reserved for a 

"particular use" by RCW 79.13.370. Rather, the statute merely states 

that if a grazing lease is issued, the lessee can only use the land for the 

purposes set forth in the lease (or the lease can be exchanged for an 

agricultural lease). RCW 79.13.370. The statute does not prohibit 

multiple uses of leased lands, and in fact, other statutes specifically allow 

additional uses.27 See, e.g., RCW 79.10.120 (uses or activities by public 

agencies may be considered compatible with financial obligations of trust 

management); RCW79.10.125 (allowing fishing, hunting, and 

nonconsumptive wildlife activities on lands subject to grazing leases); see 

generally "MUltiple Use" statutes, RCW 79.1 0.1 00-.280. 

Significantly, leased lands are also not devoted to or reserved for a 

particular use by law. At best, a lease creates a contractual right for the 

27 The same multiple-use principles hold true for school trust lands generally. In 
asserting that school trust lands cannot be used for anything other than to benefit 
Washington's schools (State's Opening Brief at 12), DNR ignores the statutory 
scheme governing DNR land management. While it is true that trust lands must 
be used for the beneficiaries, it is entirely inaccurate to assert that all other uses 
are excluded. See, e.g., RCW 79.10.120 (pennitting multiple uses when 
compatible with trust management obligations and listing examples); see also 
RCW 79.36.580 (state lands subject to condemnation despite easement process). 
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lessee to use DNR property for certain purposes defined in the lease. If 

simple leasing of trust lands to private parties was construed as devotion to 

a particular use by law, the exclusion in RCW 79.02.010(13) would 

swallow the rule. The Court must avoid such a construction. See Pierce 

County, 144 Wn. App. at 852. 

The school trust lands at issue are subject to sale and are thus not 

devoted to or reserved for a particular use by law. City of Seattle, 

54 Wn.2d at 147. The lands are further subject to multiple uses, not a 

"particular use." Therefore, the trust lands fall within the plain definition 

. of state and school lands and can be condemned by the PUD. 

RCW 54.16.050, 79.02.010(13); City of Seattle , 54 Wn.2d at 147. 

5.5. The School Trust Lands Here Are Likewise Not Dedicated To 
A Public Use. 

As settled by the Washington Supreme Court more than 50 years 

ago, state trust lands not dedicated to a public use are subject to 

condemnation. City of Seattle, 54 Wn.2d at 147. DNR did no( and 

cannot, show that the trust lands at issue have been dedicated to a public 

use. Condemnation is therefore authorized pursuant to RCW 54.16.050 

and City of Seattle . 
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5.5.1. Dedication To A Public Use Requires More Than 
"Active Management" Of Trust Lands. 

This Court should reject, as did the trial court, DNR's argument 

that these trust lands are dedicated to a public use simply because they 

may be "actively managed" by DNR. According to DNR, "active 

management" entails actually using trust lands for their intended purpose 

(generating income) or holding the lands in reasonable anticipation of 

fulfilling that purpose. State's Opening Brief at 23, 30-31. In other 

words, "active management" is DNR fulfilling its trust obligations. But, 

all school trust lands are being managed in some capacity by DNR, as is 

required by state law.28 See, e.g., RCW 79.10.090 (requiring periodic 

analysis of all trust lands). DNR's position is therefore nothing more than 

another attempt to exclude all school trust lands from condemnation - an 

untenable position under the statutes and controlling precedent. See supra 

Section 5.3. 

5.5.2. Dedication To A Public Use Reserves Land From 
Subsequent Sale, Which Does Not Apply Here. 

"Dedication" of state land requires more than DNR simply putting 

the property to a productive use (or holding it inactive in anticipation of 

28 "The law will not presume, unless forced to do so, that a person intends to do 
an illegal act." Hal/v. Anderson, 18 Wn.2d 625, 636,140 P.2d 266 (1943). 
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use).29 DNR's interpretation of the meaning of "dedication" to a public 

use IS unsupported. The Washington Supreme Court has described 

dedication in terms of dedication by act of the Legislature/o "platting, 

dedicating, and reserving" the specific land for a public use,31 segregating 

the specific land from the public domain and appropriating it to the public 

by "due dedication,,,32 and dedication by some "official act or 

declaration. ,,33 

There has been no dedication of these school trust lands. Even if a 

formal dedication was not required, there is nothing to suggest that "active 

management" as claimed by DNR would suffice under the Supreme 

Court's holdings. Indeed, DNR's interpretation would strip "dedication to 

a public use" of all practical meaning. The Supreme Court held more than 

one hundred years ago that devotion to the public purpose of education is 

29 It is clear that dedicated land need not necessarily be put to present use to be 
exempt from sale (or condemnation). See Jefferson County, 91 Wash. at 462. 
But, the land must have been properly dedicated. Here, of course, the lands have 
never been dedicated. 

30 Jefferson County, 91 Wash. at 455-56 (waterway permanently reserved from 
sale by statute). 

31 Id. at 455. 

32 City of Tacoma v. Taxpayers of Tacoma ("Tacoma Taxpayers"), 49 Wn.2d 
781, 797, 307 P.2d 567 (1957), rev'd on other grounds, 357 U.S. 320 (1958). 
DNR asserts that the land in Tacoma Taxpayers was not formally dedicated. 
State's Opening Brief at 20 n.9. In fact, that case did not specify how the land 
was dedicated, just that it was dedicated. 

33 City of Tacoma, 121 Wash. at 452. Indeed, "dedication to a public use" 
appears functionally equivalent to "devoted to or reserved for a particular use by 
law." See RCW 79.02.010(13). 
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insufficient to prevent condemnation. Roberts, 63 Wash. at 576. DNR 

ignores this by proposing that dedication to a public use applies to 

essentially all trust lands. 

Moreover, as explained by the Supreme Court in Jefferson County, 

land that has been dedicated to a public use is no longer subject to sale. 

Dedicated land becomes "severed from the mass of public lands, [ so] 

that no subsequent law, or proclamation, or sale would be construed to 

embrace it, or operate upon it.,,34 91 Wash. at 459 (quoting Samish Boom 

Co. v. Callvert, 27 Wash. 611, 613, 68 P. 367 (1902)); see a/so, e.g., 

Fransen, 66 Wn.2d at 675 (state forest lands "forever reserved from 

sale"). As set forth above, school trust lands are subject to sale generally, 

and even if leased they can be sold or further easements granted upon 

them. They are not "dedicated lands" under Jefferson County. 

Further, Jefferson County does not hold that sovereign lands 

cannot be condemned. DNR misconstrues Jefferson on this issue. See 

State's Opening Brief at 15, 19-21. Jefferson County, which did not 

involve trust lands, holds only that the authority to sell or condemn 

sovereign lands is not presumed, but must be expressly conferred by 

34 DNR correctly points out that dedicating land removes it from the corpus of 
state lands (State's Opening Brief at 15); yet, DNR also acknowledged before the 
trial court that the lands in question remain part of the corpus (see CP 36-37 
(Declaration of DNR officiaJ)). 
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statute. 91 Wash. at 458-59.35 The PUD condemnation statute expressly 

allows for the condemnation of school lands. RCW 54.16.050. By 

asserting that all school trust lands are exempt from condemnation simply 

because they are held in the State's sovereign capacity, DNR would render 

this statute (and other condemnation statutes) meaningless. 

Even if this Court assumes that school trust lands are held in the 

State's sovereign capacity,36 the Legislature has expressly authorized their 

condemnation. This is not only consistent with Jefferson County, but with 

all Supreme Court decisions upholding the condemnation of school trust 

lands. See City of Seattle , 59 Wn.2d at 147; City of Tacoma, 121 Wash. at 

453; Roberts, 63 Wash. at 576. Because the trust lands here are not 

dedicated to a public use, they can be condemned. City of Seattle, 59 

Wn.2d at 147. 

35 "The rule therefore is that a statute conferring upon the state or other municipal 
corporation the general authority to sell, or a statute conferring the right to 
condemn state or other municipal property generally, will, in the absence of 
express words to the contrary, be confined to such property as it holds in its 
proprietary character." (Emphasis supplied.) See also HTK Mgmt. , L.L.C. v. 
Seattle Popular Monorail Auth., ISS Wn.2d 612, 622, 121 P.3d 1166 (2005) 
(condemnation powers may be expressly conferred or necessarily implied). 

36 The PUD does not concede this point. The only authority DNR cites for this 
proposition is Soundview Pulp Co. v. Taylor, 21 Wn.2d 261, 150 P.2d 839 
(1944), overruled by Case v. Bowles, 327 U.S. 92, 66 S. Ct. 438, 90 L. Ed. 552 
(1946). Soundview did not involve condemnation authority, and is actually 
contrary to other Supreme Court decisions recognizing that dedicated sovereign 
lands cannot be sold. Draper Machine Works, Inc., 117 Wn.2d at 318 (sovereign 
lands "must remain in state hands"); Jefferson County, 91 Wash. at 459. School 
trust lands, however, are undisputedly subject to sale. Const. art. XVI, § 1; 
RCW 79.11.020. 
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5.6. The PUD's Condemnation Is Authorized Even If The Trust 
Lands Are Dedicated Or Reserved Because The PUD's 
Proposed Use Is Compatible With DNR's Use. 

Despite DNR's attempts to confuse a simple issue, Supreme Court 

precedent is clear: even if dedicated to a public use, condemnation of 

school trust land is authorized when the proposed use will not destroy the 

existing public use. City a/Tacoma, 121 Wash. at 453; Roberts, 63 Wash. 

at 576. Here, it is undisputed that the PUD's proposed use will not destroy 

DNR's use of the property. The trial court properly found on uncontested 

facts that the PUD could condemn the trust lands under such 

circumstances. 

5.6.1. The Supreme Court Has Held For More Than A 
Century That The Impact From The Proposed Use 
Must Be Considered. 

As correctly noted by the trial court, "courts do look deeper into 

issues of effects, results, interference, and compatible use" in assessing 

condemnation authority. RP 17 (May 11, 2010). Nevertheless, DNR 

continues to assert on appeal that courts look only at dedication to a public 

use in determining whether condemnation is permitted. State's Opening 

Brief at 35. In doing so, DNR mischaracterizes controlling Supreme 

Court precedent. 
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First, DNR's attempts to discount the Supreme Court's holding in 

City of Tacoma are unavailing. The condemnation at issue in that case 

involved the rights to divert water from an eyeing station, a fish hatchery, 

and certain school lands, and the right to condemn a 250-foot strip of the 

schoollands.37 City of Tacoma, 121 Wash. at 450. In analyzing whether 

Tacoma could condemn the right to divert waters flowing past the fish 

hatchery, the court explained: 

This property is now devoted to a public use, and if the 
proposed diversion of the waters of the North fork would 
destroy this public use, or so damage it as to preclude its 
successful operation, our inquiry would end here. 

Id at 453 (emphasis added). However, the Court found that the public use 

in that case would not be destroyed and that diversion would even benefit 

the hatchery, which was prone to flooding. Id Citing Roberts, the 

Supreme Court held that condemnation was therefore permissible, despite 

the fact that the property was already devoted to a public use. Id With 

respect to the 250-foot strip of school trust lands, the Court likewise held 

that Roberts authorized condemnation. Id 

37 The State misreads the facts of City oj Tacoma. State's Opening Brief at 35. 
There is no indication that the school lands at issue were not in use. Although 
the eyeing station did not appear to be in use, there was no attempt to condemn 
the eyeing station, only the right to divert water from it, just as with the fish 
hatchery. City ojTacoma, 121 Wash. at 450,452. 
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Contrary to DNR's assertion, the court did not use a different 

analysis for the right to condemn the school land itself and the right to 

divert water. Id. at 452-53. Indeed, the court expressly stated that the 

Roberts analysis applied to both the water diversion and the taking of the 

school lands. Id. at 453. Moreover, the Supreme Court subsequently 

reiterated the principles of both Roberts and City 0/ Tacoma in upholding 

the condemnation of trust lands in City o/Seattle, 54 Wn.2d at 143-44. 

DNR's attempt to reinterpret Roberts is also untenable. See State's 

Opening Brief at 36. When read in context, it is clear that the effect of the 

condemnation in Roberts was, in fact, quite significant to the Court's 

decision: 

It is also argued that the land taken was already devoted to 
a public use - that of education - and therefore cannot be 
taken for another public use. There is nothing in the record 
to indicate that the 30-foot strip of land in question is 
actually in use by the university, and there is nothing to 
indicate that the taking of the strip of land will impair the 
use of the land remaining. On the other hand, the record 
shows that the remaining land will be benefited. Under this 
condition it may be taken. 

63 Wash. at 576. Indeed, DNR's characterization of Roberts is rejected by 

the Supreme Court's subsequent application of Roberts in City o/Tacoma, 

121 Wash. at 453. 
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Finally, DNR fails to recogmze the Supreme Court's direction 

from cases such as Jefferson County. See State's Opening Brief at 37. 

These decisions demonstrate that even cases preventing condemnation of 

state land are consistent with Roberts and City of Tacoma because the 

proposed uses in those cases would have destroyed the . public use. See 

Tacoma Taxpayers, 49 Wn.2d at 791 ("The state-owned Mossyrock Fish 

Hatchery and the land necessary for its operation, which are of substantial 

value, will be inundated by the proposed dam."); Jefferson County, 91 

Wash. at 455 ("[A]n appropriation of the parts sought to be condemned by 

the railway company will render [the waterway and adjoining public 

streets] useless for the purposes for which they were dedicated."). The 

PUD's Project neither interferes with, nor destroys, any public use of the 

school trust lands. 

In other words, cases such as Jefferson County are not intended to 

show an in-depth compatible use analysis, but to show why compatible 

use was not at issue in those cases - destruction of the public use was 

undisputed. The cases also illustrate the consistency of the Supreme Court 

on this point. If the public use is compatible with the proposed use (as in 

Roberts and City of Tacoma), condemnation is permitted. If the public use 

would be destroyed (as in Jefferson County and Tacoma Taxpayers), 
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condenmation is precluded?8 DNR's assertion that such an inquiry is 

irrelevant ignores the Supreme Court's analysis in Roberts and City of 

Tacoma. The trial court was correct to employ the Supreme Court's 

approach.39 This Court will find that the trial court's decision is supported 

by the uncontested facts in the record. 

5.6.2. DNR Did Not Present Any Evidence That The PUD's 
Proposed Use Will Destroy DNR's Use. 

Critically, DNR never disputed at the trial court the PUD's 

evidence that its easements will not destroy the current uses of the State's 

trust land, or destroy the purpose behind such use. Indeed, the PUD's 

proposed easements will benefit the economic purpose behind the trust 

lands by providing revenue through compensation for the easements, 

while still allowing continuing revenues from grazing uses. There was no 

suggestion, let alone fact, before the trial court that grazing and 

transmission lines are incompatible. To the contrary, the trial court had 

38 DNR's citation to Jefferson County and claim that the question is "solely one 
of power," not of whose right to the land is "superior" (State's Opening Brief at 
35), is inapposite. The controlling standard here is compatibility, not superiority. 

39 DNR cites no authority for its argument that DNR is the proper authority to 
determine compatible uses. In fact, case law demonstrates that it is within the 
court's province to make this determination. See City of Tacoma, 121 Wash. at 
453; Roberts, 63 Wash. at 576. While DNR is free to present evidence and 
argument as to whether a proposed use is compatible with an existing one, there 
is no authority designating DNR as the arbiter of such disputes. See 
RCW 79.36.580 (reserving the PUD's authority to condemn rather than utilize 
DNR's easement application process). 
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ample evidence in the record to support its finding of compatibility. Eg., 

CP 124-47, 151-53, 162-66. 

DNR cannot challenge its own leases that recognize easements 

over grazing lands are a contemplated part of the leased lands. Eg., 

CP 233 (§§ 4.02-.03, .06); see also RCW 79.13.030. Those leases also 

contain specific provisions that address condemnation of all or part of the 

leased land by "any public authority." Eg., CP 240 (§ 10.06). These 

condemnation provisions not only recognize that such condemnation can 

occur, they allow for continuation of the leases after condemnation if the 

parties desire. Id. The condemnation of easements will not destroy (or 

even interfere with) the current uses of the property. 

As discussed above, multiple uses of trust land are not only 

pennitted by statute, they are encouraged when in the best interests of the 

State and its citizens and consistent with applicable trust provisions. 

RCW 79.1 0.1 00 (directing that a multiple-use concept be utilized by 

DNR); see RCW 79.10.120 (use by public agencies specifically 

considered an appropriate additional use). The current presence of PUD 

transmission lines across State lands in Okanogan County, and 

transmission lines across State lands throughout Washington, conclusively 

demonstrate the application of those laws. 
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Where, as here, the purpose of the trust mandate is being fulfilled 

by compensation for the easements, and those easements will provide a 

significant benefit to the public through the provision of electrical power, 

multiple uses are to be encouraged, not impeded. If DNR believes that 

policy should change, the remedy lies with the Legislature, not this Court. 

As the trial court correctly found, the condemnation of easements 

in this case furthers the purpose of the trust mandate. RP 21-22 (May 11, 

2010). The primary purpose of federally granted trust lands is to provide 

economic support to the trust beneficiaries.4o See, e.g., AGO 1996 No. 11 

(Question 5(c)). Accordingly, in its management of school trust lands, 

DNR may consider factors other than the economic well-being of the trust 

(such as environmental considerations), but it can only act on those factors 

if they "do not interfere with the value of the trusts or the economic 

productivity ofthe trustS.,,41 Id. 

DNR did not argue that condemnation of the easements will 

negatively impact the economic productivity of the trusts. To the 

40 This stands in contrast to state forest lands, which are designated to promote 
reforestation. See RCW 79.22.010; AGO 1996 No. 11 (questions concerning 
forest board transfer lands). While management of forest lands may be similar to 
that of federally granted lands, the underlying purpose is quite different, even if 
economics plays a role. 

41 As noted earlier, DNR is bound by the EIS process (WAC 197-11-545) and 
this Court's holding regarding the adequacy of the EIS and the propriety of the 
PUD's route selection (Gebbers v. Okanogan County PUD No.1, 144 Wn. App. 
371, 183 P.3d 324, rev. denied, 165 Wn.2d 1004 (2008». 
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contrary, by compensating the State for the easements, whether through 

the easement application process or through condemnation, the PUD is 

furthering the purpose of the trust through additional income to the trust 

beneficiaries. Because the PUD will not take fee ownership over the 

condemned lands, DNR can also continue to lease those lands for grazing 

purposes as an ongoing source of revenue. 

Despite ample opportunity, DNR presented no evidence or 

argument to show that the Project would impact DNR grazing leases or 

permits or otherwise inhibit cattle grazing in or near the transmission line 

easements. See CP 41-47; RP 27-38 (Apr. 30, 2010); see also RP 12-13 

(May 11, 2010) ("There's no evidence of any negative effect on 

grazing."); RP 18 (May 11, 2010). The fact that DNR adopted a legal 

strategy that did not involve disputing the PUD's evidence that the uses 

are, in fact, compatible does not mean that the trial court's determination 

was m error. DNR simply failed to raise a genuine issue of material fact 

on this issue. It is precluded from now asserting a different factual claim 

(even if it could be supported) at this level. 

5.7. DNR And Conservation Northwest Argue Policy, Not The 
Law. 

The statutes are clear. The PUD may condemn school trust lands 

for its transmission line project. RCW 54.16.050. This is controlling 
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authority. DNR and Conservation Northwest argue their policy views in 

this appeal, not the law. DNR asserts that allowing condemnation in this 

case would effectively elevate the PUD's condemnation authority over 

DNR's duties and authority to manage state trust lands. State's Opening 

Brief at 29-33. But this is precisely the scheme the Legislature (and 

the people by initiative) chose to adopt more than 80 years ago. The 

Legislature reinforced this framework by reserving the condemnation 

rights of public utility districts and other local governments in DNR's own 

land management statutes. RCW 79.36.580. 

In truth, it is DNR's argument that improperly elevates DNR's 

claimed authority above the Legislature's choice to grant public utility 

districts and other local governments the authority to condemn trust 

lands.42 DNR would have the Court ignore this express grant of authority. 

However, it is not the role of this Court to legislate. See Campbell & 

Gwinn, L.L.C, 146 Wn.2d at 9-10 ("The court's fundamental objective is 

42 Notably, the State's assertion that the PUD is not burdened by any trust 
obligations mischaracterizes the role of public agencies. State' s Opening Brief at 
31. Courts have held public office to be synonymous with public trust and that a 
public officer's relationship with the public is that of a fiduciary. City of 
Northport v. Northport Town Site Co., 27 Wash. 543, 548-50, 68 P. 204 (1902). 
The Legislature has expressly recognized that relationship in various statutes. 
See, e.g., ch. 42.23 RCW; ch. 42.30 RCW. The real question is whether the 
Commissioner of Public Lands is upholding his fiduciary duties by wasting 
taxpayer and ratepayer resources on an appeal that the Attorney General has 
called "meritless." 
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to ascertain and carry out the Legislature's intent, and if the statute's 

meaning is plain on its face, then the court must give effect to that plain 

meaning as an expression of legislative intent."). DNR's and 

Conservation Northwest's policy arguments must be rejected in light of 

the controlling statutes and Supreme Court precedent. 

6. CONCLUSION 

The Washington Constitution, and the longstanding expression of 

the people's and the Legislature's direction, authorize the sale of school 

trust lands. Lands available for sale are lands that may be condemned for 

public use. 

For more than 80 years, the PUD has had express statutory 

authority to condemn school trust lands (not devoted to or reserved for a 

particular use by law or dedicated to a public use). RCW 54.16.050, 

79.02.010(13); City of Seattle, 54 Wn.2d at 147. The Legislature 

reaffirmed this condemnation authority in DNR's controlling statutes. 

RCW 79.36.580. That authority is undisputed and unchallenged. 

Here, the state trust lands are not devoted to or reserved for a 

particular use by law, and not dedicated to a public use. And, even if the 

trust lands were reserved or dedicated, the Supreme Court holds that the 

PUD can condemn its proposed easements because the easements would 

not destroy DNR's use of those lands. See City of Tacoma, 121 Wash. at 
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453. The PUD's easements do not destroy, or even interfere with, the 

existing grazing. Therefore, pursuant to state statute and longstanding 

Supreme Court precedent, condemnation is authorized in this case. 

The State Constitution places the duty to legislate on the 

Legislature. The duty to interpret and apply ambiguous legislation rests 

with the courts. There is no assertion or argument that the controlling 

statutes are unclear or invalid. Therefore, it is the duty of the Court to 

apply those statutes to affirm the condemnation of the school trust lands in 

this case. The PUD requests that this Court affirm the summary judgment 

orders in favor of the PUD, and dismiss the appeals of DNR and 

Conservation Northwest. 

RESPECTFULLY SUBMITTED this 23rd day of May, 2012. 
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LA'WS OF WASHINGTON 
PASSED AT THE' 

.Twenty-Second Regular Session 

1.931 

. CHAPTER 1. 

[INITLI..'rIVE TO THE LlIIClISLATUlU!l NO. 1.J 

POWER .AND WATER DISTRIOTS. 

AN AOT relating to and authorlzlnlr the establishment of publio 
utility distriCts, &l1d tho consolidation thereat IUJd annexation 
'thereto: providing 'for the construction,. purchase, ,condemna­
tion and purehaae, aCl4ulslt!on, malntonmce, condUcting, pper­
atlon, dnelopment JLnd regulation by such dlstriots Of certsln 
kinde of public ut1l1tles; proViding methods of paYlDent ther&-. 
:for; and providing for the creation ot local.aSS8S811leIlt dis­
'trlcts by, and dellnillg, proBcrlblng lind regulating the powers, 
dUties and gOTernmimt of, Buch utJllty districts. 

Be it enacted by the Legislature of the State 01 
-Washington: 

SEOTION 1. The pUrpose ~f this act,is to author­
ize the establishment of public utility districts to 
conserve 'th'e water and power resouroes of the State 
of Washington for the benefit of the people thereof, 
and to supply 'publio utility service,' including wa.ter 

:;" and eleotricity for all uses. ' 

PU'l'OIe 
ot Il<lt, 

, Hmo. 2. Municipal oorpora.tions, to be !mown 
as public utility districts, are hereby authorized for 
the purpososo£ this act !,-nd may be established 
within the limits of the State of Washington, as pro-

DlatrlolJ! 
may b. ' 
oatab1l8hed. 

vided herein. . , 

" 

" 
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. SliO. 3. At any .gene:ral election the board of 
~:."ft~l&l to county oommissioners of any county ,in this . state 
eubmltted . • , f 
~o vota. may, or on petitlOn of ten (10%) per cent 0 the 

qualified electors of such county, ba.sed on the total 
vote cast in the last genoral county election, shall, 
by resolution, submit to the voters of such county' 
the proposition of creating a public utility district. 
which shall becoextensivB with the limits of suoh 

:Potltlon lUed. 'county as. now or hereafter established, Such peti­
tion 'shall be ftled with 'the connty 'auditor, who 
shall within fifteen daYE! examine the signatures 
:thereof and certify to the suffioiency or insufficiency 
thereof, [lnd for suoh purpose the county auditor 
shall have a~ess to 'all registration books in the 
possession of elMtion officers within 'such county. If 
such petition be found to be insufficient, it shall be 
returned to the perBons filing the same, who may 
amend or add names thereto for ten days, when the 
same shall be returned to the oounty auditor, who 
shall have an additional fifteen days to examine the 

,!Itbl dr&'l'I'Ll same and a.ttach his certillaate thereto, No person 
O&. II: l'n.a.tur81. 

having signed such petition shall be allowed to with-
draw his name therefrom after the :filing of the same 
with the county auditor. Whenever such petition 
shall be certified to 11.8 sufficient, the county auditor 
shall forthwith transmit the same, together with his 
·certifi.cate of sufficiency at.tached thereto, to the 

Auditor's board of county commissione:rs, who sha.ll there-
c.rtlfl .... te. • di . ch . . t 

Notice ot 
elactlon. 

upon lInme atElly tra.nsInlt su . proposlhon to he 
eleotion bbard ·of such county, and it shall be the 
duty of such county election board to submit such 
proposition to the voters at the next general elec-
tion. The notice of the election shall state the 
boundaries of the proposed' pUblic utility district 
and tho object of such election, and' shall ili other 
respects conform to the requirements of the general 
laws of the State of Washington, governing the time 
and manner of holding elections. In submitting the 

". 
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said question to the voters for their approval or re­
Jection, the proposition' shall be expressed on' said 
ballot ~ubBtantially ili the if 011 owing terms: 

Public Utility Distri~t No .... _.: .............. YES D 
Public Utility District :No~ .. _" ..... " ........ NO 0 . , 

. 5 

BJl.llot title. 

..AJ1y petition for the formation of a public D'lstrlal ",ra"" 

utiliti district may describe a less area than the 
entire county in which the petition is filed, the 
boundaries of which shall follow the then e:rlsting 
precinct boundaries and O'Ot divide any voting pre-
cinct j and in the. event that BUch a' petition'is £led 
the board of county commissioners shall :fix a date HGtL1ttliDIr on 

Jl8 on. 
for ahoaring on such petition, and shall puplish.the 
petitibn, without the signatures thereto appended, 
for . two weeks prior to the date of the hearuig, to­
gether with a notice stating the time of the meeting 
when Buch petition will be heard. Such publication, . PublicatloDl. 

and all other pUblicatiqnB required by this act, shall 
be in a newspaper published in the proposed or es-
tablished publio utility distriot, or, if there be no 
such newspaper., then in a newspaper published in 
the county in whioh such distriot is aituated, and of 
general circulation in such county. The hearing on 
.such petition maY be adjourned from time to time, 
not exceeding four weeks in all, If upon the fi.nal ~!~~lDiI'. 
hearing the board of countycomnllssioners shall 
find that any lands have been unjustly or improperly . 
included within the proposed public utilitY district 
and will not be benefited by inolusion therein, the 

. said board' shall ohange and fu: the boundary lines t~d.darl" 
in such manner ·as it shall deem reasonable and ju.st 
and conducive to the public welfare and convenience, 
and make and enter an order establishing and defi.n-
'ing the boundary lines of the proposed public utility 
district: Provided, That no lands sllall be included 
within the boundaries so :6.:x:ed lying outside the 

,. 
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boundaries described in the petition, except .upon 
the written request of the owners of such lands. 
Thereafter the same procedure shall be followed as 
prescribed in this act for the formation of 8. public 
utility 'district including an entire county, except 
that the petHion a:Q.d election shall be confined solely 

. to the lesser public utility district. 

Sno. 4.. Within five days after such election, the 
election board of the ilOtwty shall canv:ass there­
turns, Rnd if at such election a ma30rity of the yoters 
votinS' upon such proposition shall vot.e in favor of 
the formation of such district, the election boa.rd 
shall s~ declare ill its canvass of the returns of such 
election, and such publio utility district shall then 
be and become a munioipal corporation. of the State 
of Washington, and the name of such publio utility · 
district shall be Public 'Utility District No ... _ ....... _ ... _ of 
....... _ .... _ ... _ ....... _._ ...... County. The powers of the public 
utility district shall be exeroised.through a commis­
Bion consisting of three members, one from each of 

Commlaalon. the' three county' commissioner districts of the 
county.in which the publio utility district is located, 
when the public utility district is coextensive with 
the limits of such county. When the public utility 
district compri~e8 only a portion of the county, three 
cOnm,llssioner districts, numbered consecutively, hav­
irig appro~ately equal population and boundaries, 

:?~~:::d. following ward and precinct lines, as far as practic­
able, sMll be described in the petition for the forma-

. tion of .the !public utility district, and one cozn:nris­
s~oner shall. be elected from 'eaclt of said commis-. 
.sioner ·districts .. No person' shall be eligible t.o hold 
the ' office of public utility district commissioner' 

Cornrnlulon- unless he is a qualified yater and :a freeholder within 
er ... quaIUl.. I " "' • 

e&tlona. (3uch pubhc utility district, and IS and h!l.8· been a. 
reside'nt for a period o£ three years, .except as here­
inafter prbvided, of the commissioJ,l.er distriot from 
which ho is elected: . 
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Public utility district COIIllIllSSlOners shall hold ~o.~!~n­
offioo for the term of three (3) years and until their d~t~~D., 
respective successors are elected and qualified, each 
term to commence on the fourth Tuesday in March 
in each year in Class A counties and counties of the 
first clasB, and in all other counties on the second 
Monday in January in each year, following the elec-
tion thereto. :At the same election'at which the pro-
position ~s submitted to the voters as to whether '8, 

public utility district shall be formQd, three (3) com­
missioners shan be elected to hold office, respectively, 
for the term of one, two and three yeal's. All can-
didates -shaUbe voted 'upon by the entire public 
utility distriot, and the -candidate residing in OOIn- Oommlulon-
.. di t . t b " th hi h t ar dlatrlcta. IDlSBIOner s nc nom er one receiVIng e g es 

number of yotes in the public utility district shall ' 
hold office for the term of three (3) yea.rs j and the 
ce.ndidate residJng in .c~>Inmiasioner district number 
two receiving the bighest number ' of yotes in the 
public utility district shall h01d office for the term 
of ~wo (2) years, 'andJhe oandidate residi:il.g in CoIn­
missioner' district . number .three receiving the 
highest number of yotes in the public utility district 
shall hold office for the term of one (1)' year, each' 
of said terms to date, from the. times spe'oiftedin this 
section' following the election, but also to inolude 
the period interveiring between tho election and the 
beglnning of tb.~ regular··terms specifle~ in this see-' . 
tiOD. All expenses of elections for the forma.tion of ;~~~':.~~.~n 
such public utility district·~ shall be paid by the 
county holding such election, and such expenditure 
is hereby declared to be for a .county- purpose, and 
the money paid out for sUch purpose shall be repaid 
to Buch county by the public utility district, if 
fqrmed. Nominations for publio utility distriot, ~"!ionm 
commissioners shall be by petition signed by one nomlna.t.d. 

hundred (100) qualified electors of the publio utility. 
district to be filed in the office of the county ·auditor 

N ,... 
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notl;Dore than sixty (60) days, and not les8 than 
thirty (30) days prior to the day of suoh eleotion:: 
Provided, .however, That in any public' utility dis-' 
trict having a population of less than foUJ" thousa.nd, 
such nominating petition shall be signed by a num­
ber 'of qualified electors equaling ten (10) per cen't 
or more of the qualified electors of the public utility 
district. .A. vacancy in the office 'of public utility 
district commissioner shall o'ceur by death, resigna­
tion, removal, conviction 'of a :felony, non-attendance 
at meetings of the public utilitydistriet ()Qmmission 
for a period of six'\;y (60) days unless .excused by 
the p-q,blic utility district commissien, by any statu­
tory disqualification, or by a.ny permanent disability 
preventing the proper discharge of his duty. In the 
event ofa vacancy in said offioe snch vacancy shall 
be filled at the next general election, the vacanpy in 
the interim to be filled by appointment by the re­
maining commissioners. If there should be at the 
same time such number 'of vacancies that there are 
.not in office a majority of the full number or com-, 
missioners fixed by law, a special election shall be 
called by the county election board upon the request 
of the remainder, or, that failing, by the county elec­
tion board, such election to be held not more than 
forty (~) days after lhe occurring of such va­
cancies. 

A majority of the persons holding the office of 
public utility district commissioner at any time shall 
constitute a quorum of the commission for the trans­
aotion of businoss, and the ' ooncurrence of a ma~ 
jority of 'the persons holding such office at the time 
shall be necessary 'and shall be sufficient for the 
passage of any resolution, but no business shall 'be 
transacted unless there are in office at least a ma- ' 
jority of the full number of oO~Bsioners fixed by 
In. ' 

i 
.i 

I,. 
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The boundaries of the COmmlSBlOners dist'ricts BoundlLrlu . cha.nrld, 

:shall not be changed oftener than onoe in four (4) 
,years, and only when all members 'of' the commis­
'sion are present: Provided} That any prpposed 
'change therein must be made by resolution and no- ~ 
tice of the time of a public hearing thereon shall H';a.riDI", 

9 

be published for two (2) weeks prior thereto: .And , 
Provided fu,rther That upon a referendum petition Relar.ndum. 

:signed by 'six per oent (6 ro) of the qualified voters' 
'of the public utility district being filed with the 
derk, the commission· shall submit such proposed 
change to the voterao£ the publio utility district for 
their approval 'or rejection. The checking of said', 
petition a9 to its sufficienoy or insufficiency shall be 
,governed by the provisions in thie aot relating 
thereto. 

SEC. 5, The term general election as used in this Blleollon., 

act shall be held and cOilstrued to mean biennial 
general elections at which state and county officers 
are elected, and also public utility district eleotions 
for the eiection of commissioners. Public utility 
district eleotions for the election of commissioners 
'held in Class A. counties and ,counties of the first 
'olass shall be held on the ,second Tuesday in Maroh 
in elmh year, and in nll other 'counties on the first 
Saturday an December in each year. The elect~on 
'bonrd of the county shall give notice of ~ll eleotions Notlee . 

held under the provisions of this a:ct for the time 
and in the manner ·and form provided by ,law for 
city, school' rustrict and port district elections, 
Whenever in the judgment of the eleation board 
of the ' county an emergency exieta, and such board Emerr.n~Y. 
is requested so to do by a resolution of the publio 
utility district oommission, it may call a special eleo-
tion at any time in Buch public utility distriot, and 
at any suoh special election . said board may com-
bine, unite 'or divide precincts for the purpose of 
holding such 'special election, and every such special 

M 
I'"-
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eI'ection SO called shall be conducted and noti~Jv' 
thar'eof ginn in tlte mann,erprovided by law. " ,/ 

The chakman of the board of county ,:c6irunis­
sitmersJ ,the cou:r:i.ty a:uditor and the prosecuting 
attorney of the county in which the election is held 
shall, constitute an election board for all, elections 
held under the provisions of this ,act j and it sho.ll be 
the duty of such board to provide polling places for 
holding elections under this 'aCt, to appoint the elec­
tion officers, to provide their compensation, to' pro­
vide ballot boxes, and ballots or voting machines, 
poll books and tally sheets, and deliver them to the 
election,officers ~t the polling plaoes, to publish and 
post notices of calling such elections in the :mapner 
provided by, 'law" and to apportion to the public 
lltility district its share of the expenSe of .holding 
such election. 

The alection officers appointed by the election 
board of the county shall conduct such electii:>Ds and 
shaU' rebeive and -·deposit ballots ca~t ther~at in a 
separate ' ballot box, and. shall count said' ballots 
and make returns thereof to the election board 'of 
th~ county, which 'Qoard shall constitute 8.. canvass­
ing board for all elections held under the ,provisions 
of this act. The manner of conduoting and voting 
at elections under this act, opening and closing of 
polis, ,keeping of :poll lists, canvassing the vo~es, 
declaring ther-eault, a.nd certifying the 'returns, 
sh&ll . be the 'sarna as provided by the general elec- . 
tion iaws governing the election of state and county 
officers, except as otherwise provided in this act. 

The publio utility district commission shall cer-, 
tily to the election board a list of offices to be fllled 
at 'any election to be held under the provisions of 
this ' act" and such ·commission, if it desires to sub­
mit to the voters of such. publia utility district any 
proposition for their approval or adoption, or rejec­
tion, at any election held under the provlsions of this 

I' , 
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act, 'shaH require the secreta1"¥' of $uch oOm:n:llssion 
to certify the same tp the eleotion hoard at the time 
and in the mann'er and form now provid.ed by law 
for certifying propo~itionB to said.bollrd 'by the gov­
erning boards of cities, town/! imd port districts. 

SEQ. 6. .All public utility cllstricts organized rl~~~~:.?t 
,under the provisions of thiB act shall 'hav~ power': 

1!l.. 

(a.) Tb make a. 'survey of hydrD~electric power, Hr,dro-eleo-ir e, water 
irrigation and domestic water ' supply resomce8 r~l~~lon , 
within or without the di8'trict, and to compile com­
prehensive, maps and plnns showing the territory ' 
that can be most economioally served by the va.rious 
resourcea and utilities, the natural order in which 
.they shouJ,d be' developed, :and how they may' be 
joined and co-orwnated to ma.ke a comple'te and BYS~ 
tematic whole; 

(bJ . To co~tru.ot, condemn and purchase,' pur~ Pur.ba .. , 

h ' . 1 dd t . • t"l,., t , condemn, case, acqUire, ease, a 0, mam........, opera iii, l.a •• 
, . property. 

,develop ' and regulate ' all lands, 'Noperty, prop~ 
'erty rights, water, water rights, dams, ditches, 
flumes, aqueducts, pipes and pipe lines, water 
power, leaBes,. easements, rights of way, fran~ 
chises" plants, plant facilities and systems 'for 
generating eleotric energy by, water power, steam 
'Or other methods, plant, plant facilities and sys-
tems for developing,' conserving and distribut-
ing. water for 'd.omestic nse ahd irrigation, build-. 
ings, -structures, pol,es and pole lines, 8.I),d cables 
and oonduits and any and all other facilities, and to 
exeroise the right of eminent domain' to effeotuate EmInent 

the foregoing purposes or for' the acquisition imd dom .. ln. 

'dalIiaging of, the same or prQperty of any kind ap­
purtenant 'thereto, and for the .purpose of acquiring 
the :fight to make physical conneotion with plants. 
,and plant facilities of any and all persons, corpora-
.tions and municipalities, and such right of eminent' 
domain shall be exercised and instituted pursuant 
to resolqtion of the commission and conducted in 

~ r--
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the same manner and by the same procedure all is 
or may be provid'ed by law for the exercise of the 
power or eminent domain by:incorporated cities and 
towns of the State of Washington in the acquisition 
of like property and property rights. It shall be no 
defense to a condemnation proceeding hereunder 
that a portion' of the electric current generated '01' 

sold by such publio utility district will .be :applied 
to private purposes provided the 'prinoipal uses in­
tended II.re publio; Provided, That no public utility 
owned by a oity or town shall be condemned here­
under, and none shall be purchased. without submis~ 
sion of the question to ,the voters of the utility dis- ' 
triot. In any condemna.tion pro~eding under this 
act, the court shall submit:to the jury the values 
placed npon such property by the county assessor 
or other taxiing authority, ~or taxation purposes, . 
and in respeat to property, plants and facilities of 
persons nnd corporations using public highways for 
the furnishing of public service without franchises, 
shall consider in determining the value ,thereof the 
fact that such property, plants :and faoilities are 
subjeot to be removed from such highways Iby 
reason of being so operated without suob. franohises. 

(c) To construot, purohase, condemn and pur­
chase, acquire, add to, maintain, conduct and operate 
water works and irrigation plants ' and systems, 
within or without its lirr;rits, for the pUlllose of fur­
nishing suoh publio utility distriot, and the inhabit~ 
ants thereof, and nny other persons, inoludin'g publio 
and priva.te corporations within or without its lim­
its, with an 8Jllple supply of water for all uses and 
'purposes, public and priva.te, including water power, 
domestio use and irrigation, with full and exclusive 
authority to sell and regulate and control the uee, 
distributi{)n and price thereof. ' 

(d) To purchase, within or without its limits, 
electric current for sale and distribution within or 
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without its limits,· and to construct, condemn and 
purchase, purchase, acquixe, add to, maintain, con­
duot and 'operate works" plants, traJaroission and 
distl-ibution lines and facilities for generating elec­
trio current, operated either by water power, steani 
or either methods, Within 'or without its limits, for the 
purpose o.f furnishing sa.id publio utility distriot, 
and the inhabitants thereof and any other person, 
including publio and private oorporatioDs,within or 
without its lin;rits, with aleotria current for all uses, 
with full·and exoluslve authority to sell and regulate R .. laM, 

and oontrol the use, di.stribution l rates, Mrnce, 
charges and price thereof, free from the juriadiction 
and control of the director of publio works and di-
vision of publio utilities, 'in all things, together with 
the right to purohase, Mndle l Beil or lease motora, 

13 

lamps, trallsforD?-ers and any and all other kinds of 
equipment 'and accessories of -every nature and kind 
whatsoever necessary and convenient for the use, 
distribution and sale thereof; Provided, That the "rlA~·ro8u~: 

• • • II ~ p 
commlSSlon shall not supply water to a pl'lvately ~~Ml~.om"d 
'owned uiilityfor the production of eleotric energy, . 
and may supply, direotly or indirectly, to pri~ately 
owned public 'utiliti.es which sell eiectrio energy or 
water to the publio, any of the surplus . eleotric en-
ergy or. water under its control, and contracts there-
for shall not extend over a longer period than three 
(3) years: Provided, That it must at all times :first 
make adequate provision for the needs of the die-
trict, both actual and prospective . 

(e) :And for the purposes aforesaid, it shall be CondemnA-
. lion or pubUc 

lawful for any public utili4-.P district so organized to ADdprltvAte "J proper Y. 
take, oondemn and purchase, purchase, and acquire 
any and all public and private property, franohises 
and property rights, including state,oounty ·and 
school lands, 'and property and littoral and water 
rights, for any of the purposes aforesaid, and for 
railroads, tunnelS, pipe lines, aqueducts, transmis-

..... 

it) ,... 
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sio'n lines, and any and all other faoilities neoessary 
or'convenienl, and, in c~mneciti.on with the construe.. 
ti~n, maintenanoe 'or operation, of any such ~tillty 
or utilities, to acquire by purchase or condemnation 
and purchase, the 'right to divert, take, retain and 
impound and UBe water from or in any ls.ke or 
'water~our8e, regardless of !Vhether such'lake or 

,watercburse'or the water therein be publio,or pri­
vate,' nayigaole or non-n.avigable, or held,' owned or 
used by the s'tate, 'or any Bubdivision thereof, or by 
,any person or corpol'atron for any publio or priva.te 
\lse~ ,proprietary or go,vernmenta~ or any under·, 
floWing water withln the state; and suoh publio 11til· 
ity district is hereby authorized and empowered ;to 
erect and bUild, within or without its limits, daml! 
or other works acrOBS any river or watercourse, or 
aoross or at the outlet r:>f any 'lake, up to and above, 
high w.ater mark; and, for the pur;poso of 'construct­
ing or laying:aqueductsor pipe lines, dams or water· 
works or other necessary struoturos in. stonng, re­
taining and distp,butin'g water, as above provided, 
or for any of the purposes provided 'for by this aot, 
suoh public utility, district shall have the right to 
ocoupy IUld use the bods and shores up to the high 
water mark of any suoh lake, river or watercourse 
and to aoquire by ,purchase or by condem..:nation and 

, purchase, or otherwi~e, any water, water rights, 
easements or privileges named in this act ,or neces-­
BElry for Elny of saidpurposes,. and any such public 
utility distriot, shall have tho right to' aoquire, by 
purchase or "condemnation and purcha:se, or other-
wisri, any,lande, property 01' priyillegee necessa.ry to 
be had' to 'Protect the water supply of Buch 'Public 
utility distriot f;rom pollution; Provided, That 
should private property be ,necessary for any suoh 
purposes, or for stormg water above high water 
mark, such public utility 'district may condemn and 
:purchase or purchase and acquire such private prop-
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• erty. SuCh public utility dietrict shall have power 
to build and maintain inter-tie lines connecting its 
power plailt and distribution system,with the power 
plant and distribution system owned by any other' 
public utility district, or municipal corporation, or 

. to conneot with the power plants and distribution 
systems owned by any municipal: corporation in. the 
district, and from any s11.Oh inter-tio line to sell 
electric energy to any indiVidual, or pub}ic utility 
distriot, or ,any city ortoWll, or other. corporations, 
public or private, and, by means of transmission or 
pole lines, to conduct electric energy from,the ,piace 
of production' to the point: of, qisttibution, and ,to 
oonstruot and ,lay said aqueducts,' pipe or pole !lines, 
and transmisriion iin:es along and npon public high~ 
ways, roads and streets, and to condemn and pur­
chase, purchase or 'acquire, lands, franchis6sand 
rights 'of way neMssar;y for the same. 

(!) T~ c~nt;act md~b~dnesa' or borrow'mofiey Indebted.D •••• 

for cbrpora~e purposes on the credit of the corpora-
ti.o~ or tho, rev.enues of the : public utilities the1'eof, 
and to issue general 'obligation or utility· bonds Bondi, . 

therefor; bearing interest at 's' rate not exceeding 
six per cent per arinum, payable semi-annually, said 
bonds not to' ,be sold for less than par a.nd accrued 
interest j to purchase with 'surplus funds, local utility 
distriot bonds of districts created by the colnmisBion 
and sell the SRIne giving preference to residents of 
the district, and to oreate a revolVing fund to irulUre 
the prompt pay:ment of 8:11 local utility distriot 
bonda. ' 

(g) To ~aise revenue by the levy of an annual RoveriU8. 

tax on all taxable prop!3rty within such public utilitY 
diB~rict not exceeding two' mills in anyone 'Year, ex- 'TILl< 1017. 

clusive 'of interest and redem'ption for ge:qeral 0 bliga-
tion' bonds; The commission shall prepare a: pro-
p'osed budget of the contemplateq !financial tians- BudS',!. 

actions for the ensuing year, and file the same in the 

CD ..... 
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records of the ComIIU.8S10n on or before the first 
Monday in September. Notice of the filing of said 
proposed budget. and the date and place of hearing 
on the same shall be published for at least two con." 
seoutive wee~s in a newspaper printed and of gen­
eral cllrculation i:i:J. said county. On the first Monday 
in October, the commission shall hold a. public hear­
ing on said' propoaed budget at which a.ny taxpayer 
may appear and be heard against the whole or any 
part of the proposed budget. Upon the conclusion 

. of said hearillg, the commission shall, by resolution, 
adopt the budget as finally determined, and fix the 
ftnal amount of expenditures for the' ensuing year. 
Taxes levied by the. commission shall be certified to 
and collected by the proper county officer of the 
county in which such public utility district is located 
in the aame matmer as is or may be provide~ by law 
for the certification and collection of port distriot 
taxes, The oommission is authorized, prior to the 
receipt of tues ra.ised by levy, to .borrow money or 
issue wl).rrants of the district in anticipation of the 
revenue to be derived by suoh district from the levy 
~f taxes for the purpose of such 'distriot, and such 
warrants shall be redeemed from the first money 
available from such taxes when. collected, and such 
warrants shall not exceed the anticipated revenues 
of one year, and shall beilr interest at a rate of not 
to exceed sU: per cent par a.nnum. . 

(h) To enter in~o any contract with the United 
States Government,' or any state, municipality or. 
other utility district, or any department of those 
governing bodies, for carrying out any of the powers 
authorized by this act. 

(i) . To acquire by gift, devise, bequest, leaso or 
purcha.se, real and persona.l property necessary or. 
convenient for the purposes of the district or any 
local district therein. 
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(j) To make contracts, employ engineers, at- Contraats. 

torneys and other technical or professional assist- lln'j,I1oy ••. 

ance j to print and publish information or literature 
and to do all other things necessary to carry out the 
provisions of this act. 

The public utility district commission shall ap- Ma.nal"er. 

point a manager, who shall be appointed for an in­
definite time and be removable at the will of the 
commission. .Appointments· and romovals shall be 
by reeolutio;n., introduced at a regulaT meeting and 
adopted at a subsequent regular meeting by a ma-
jority vote. He shall receive such salary us the SiLl8.1'7: 

commission shall :fiX by resolution. 
The manager shall be the obief administrative Dutlu. 

offioer of the pnblic utility district, and shall h.ave 
control of administrative functions of the district, 
and shall be responsible to the oommission for the 
effioient administration of all the affairs of the dis-
trict placed in his charge. He shall be an expe- f!U .. I. 
rienced executive with administrative ability. In 1 cations. 

case' of the absence or temporary disability of the 
manager, he shall, with the "apinoval of the· presi-
dent of the· commisBion, designate some oompetent 
person a's acting manager; 

The manager shall be entitled to attend all meet­
ings of the commisaion and its committees, and to 
'take part in the discussion of any matters pertain­
ing·to the dunes of his department; but shall have 
no vote. 

The public utility district manager shall have Po",cra 

power, and it shall be his duty: 
. To cnrry' out the orders of the commission, and 

to see that all the laws of the state pertaining to 
matters within the functions of his department are 
duly eMorced. 

To keep the com..tD.wsion fully advised as to the fi· 
nancial condition and needs of the district. To pre· 
'pare, each year/ an estimate {or the' ensuing fisca] 

17 
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, . ye'ar of the probable expenses of his department, 
and to recommend to the commission what develop­
,ment work should be undertaken, and what exten­
sions and additions, if any, should 'be made, during 
the ensuing fiscal year, with an: estiinate of the oosts 
of such development work, extensions and additions.' 
To certify to tl).B commission an bills, allowanoes 
and payrolls, incluC\.ll:lg. claims due contractors of 
public works. To recOmIn:end to the commission sal­
aries of the employes of his office, and a scale of sal~ 
ariee ·or wagee to be, 'paid for the different classes of 
service required by the (distriot. To hire and diB~' 
oharge olar:\m, \nborera ~;d other employees under 

, his direction. To perform such other duties 'as may 
be imposed upon him by 'resolution' of · the. oommis­
sion. It Bhall be unlawful for him. to make any con­
tribution of money. in aid of or in opposition to the 
election of any 'ca:ndidate for public utility commis­
sioner or t? advocate or OppOB~ any such election .. · 

(k) To sue and be sued in any court of com­
·petent jurisdiction; Provided, That all suits against 
the publio utility district shall be' bI.ought in the 
county in Which the public utility district is located. 
No Buit for dama.ges shall be maintained.' against 
such public utility district except on the basis of a 
claim therefor :filed with the commission o~ smili 
district complying in all respects with the terms and 
requirements for claims' for damages' filed pursuant 
to . general law against cities of the second class. 

(1) By resolution ·to establish· and defuie the 
.boundaries of loca.l assessment districts to be known 
aa Local utility District No. --. for the distribu­
tion, under the general supervision' and control of 
'the coinmission, of water for domestic use a.nd (or) 
irrigatiop. and (or) electric energy, and in like man~ 
ner to provide for .the purchasing, or 'otherwise ac­
qmrmg, or oonstruoting and equipping distribution 
systems for said purposes and for extensions and' 
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betterments thereof, a.nd to levy and collect in aC- ~~~;"ant •. 
cordanca with the special benefits conferred thereon, 
specialll.BBBssmente and re-assessments on property 
specia.lly benefited thereby; for paying the cost and 
expense of the same; or any portions thereof, as 
'herein provided, and to issue looal improvement 
bonds and (or) warrants to be .rap8.id wholly or in 
part by colleotion of local irilprovement assessments. 

The commission shall, by rellolution, establish Procadura. 

the method of procedure in ill m~tters r~lating to 
1000.1 utility distriots . . Any publio utility district 
may determ.i.I)e by resolution- what work shall boo 
done or improvomonts made at. the expense, in whole 
or in part, of the property specially beJiefited there-
by j and to adopt and provide the manner, machinery' 
and pr6ceedings in any' way relating to the mILking 
and collecting assessments therefor in pursuanf}e of 
this aot. Except a.a he;rein otherwise provided, or 
as. may hereafter be set forth by resolution, ail mat-
ters and proceedings relating to the looal uti,lity dis-
trict, . the levying a.nd collection of assessmonts, the 
issuance and redemption of local improvement war-
rants lllld bonds, and the en!orce~ent of local assess-

· m~I).t .liena herennd;er J shall .be governed, as nearly 
as may' be, by the laws relating to local iniprove-
ments for cities of the first class i Provided, That no Prot.ata. 

protest .. against a local ' utility district improvement 
shall be' received by the ,commission after twelve 
o 'alock noon of the day Bet for hearing. 
. Any improvement authorized by ibis act may be Impfo'V.· 

oriiered bnlyby resolution of the commi8sion ·either ~~~~ed. 
upon petition or resolution therefor. Whenever' a Petition. 

petition, ' ~igned by ten 'per cent of the owners of land 
in the district to be th~rein described, shall be filed 
with the' commission, asking that the · plan or im: 
provement therein set forth be adopted anq.ordered, Bounda.rles. 

and defining the boundaries of a local improvement 
district to be assessed in whole ot in pa.rt to pay the 

co ,... 
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cost thereof, it shall be the duty of the commission 
to fix the date of hearing, on such petition, and give 
not less than two (2) weeks notice thereof by pub­
lication. The commission may, in ita discretion, 
deny Buch petition or order the improvement unless 
a majority 'of the owners of lands in eaid distriot 
shall ille prior ' to 12 :00 0 'clock noon of the day of 
said hearing with secretary thereof a petition pro­
testing against said improvement j and if the com­
mission shall order the improvement, then it may 
alter the' boundaries of suoh 'proposed dietrict and 
prepare and adopt detail plans of any such local im­
provement, declare the estimated cost thereof, what ' 
proportion of such cost shall be borne by such local 
,improvement district, and what proportion of the 
cost; if any, shall b'e borne by the entire public util­
ity district. Whenever Buah a petitiqn E!igned by a 
majority of thela.n9.owners in such (l propo'sed local 
improvement district shall be flied with the com­
mission, asking, that the improvement therein de­
scribed be ordered, the commission shall forthwith 
fix a date lor hearing on said petition, after which 
the oommission must, by resolution, order such im­
provement, and may alter the boundaries of such 
proposed district, prepare and a.dopt such improve- , 
ment, prepare and adopt detail plans thereof, de­
clare the estimated cost thereof, what proportion ol 
such cost shall be borne by such proposed locai im­
provement district, and wha.t proportion of the cost, 
if any, shall be ,borne by the entire publio utility dis-, 
trict, a.nd provide the general funds thereof to be 
applied, thereto, ,il any, acquire all lands and other 
properties therefor, pay all damages caused thereby, 
and commence in the name of the public utility dis­
triot such eminent domain proceedings and supple­
Dlental assessments or re-assessment proceedings to 
pay all eminent domain awa.rds as: may be necessary 
to entitle said district to proceed with such work, 
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and shall thereafter proceed with such work, and 
shall make and 'illewith the county treasurer its 

21 

roll levying special assessments in the amount to be Allc8.IImont 

paid by special assessment ag'ainst the property sit- roll. 

, uatad within such local improvement distriot in pro­
portion to the special benefits to be derived by the 
property in Buch local imprqv.ement district from 
such improvement. Before the approval of ench 
roll, a. notioe shall be published ten (10) days' stat- Notlee 
. h' fil d t' ti· publilhed. mg that BUC rollls on e an open 0 IDspec on ill 
the offioe of secretary of the distriot, a.nd :fi.:ri.ng a 
time not less than fifteen (15) nor more than thirty 
(30) days from the date of th'e thst publioation of 
B:Uch notioe, within whiCh protests must pe filed with Protests. 

secretary of said district against any assessments 
shown thereon, and firing a time when a ,hearing BurinI', 

shall be held by said commission on said protE®;B." 
Alter such hearing the com.m:i.ssion may alter allY 
and, all assessillents shown on such roll and: ma.y APlJl'ova.l. 

theI;l, by resolution, approve ' the same, but if any 
assessment be raised, a new notice, similar to such 
first notice, shall be given, and a hearing had thereon, 
after which final approval of such'roll may be made 
by 'the oommission. Any person feeling aggrieved 
by such assessmentli sha.ll perfect an appeal to the ~~~I;~I" 
Superior Oourt of such county within ten (10) days 
after such approval in the manner now provided by 
law for appeals from assessments levied by cities 
of the firs,t class in this state. Engineering, offiae ~x'W~::!,lng 
and other expenses necessary or incident to said im­
provement shall be borne by the publio utility dis-
trict: Provided, That where any municipal corpora-' 
tion included within auah public utility district a.l-
ready owns or opera.tes 0. utility of like charaoter for 
which such assessments are levied hereunder, then 
all such engmeering and other expenseB mentioned 
abov·e shall be bOIDe by :the local assessment dis-
trict. ' . 
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Whenever, any 'improvement shall be ordered 
hereunder, payment for which ahall be made in part 
from assessments against property specially bene­
fited, not more than fifty per cent (50%) of the cost 
thereof shall ever be borne by the entire 'public util­
ity district, 'nor shall ~ny sum be Qontributed by it 
to any improvement acquired or constructed with or 
by any other body, exceed such amount, unless a. ina- , 
jority of the electors of such ,district shall consent 
to or ratify the making of sUch expenditu~e. 

(m)' , It is, and shall be lawful for any public 
utility district organized hereunder to sell and con­
vey all the works, plants,syatems, utilities and prop'­
ertiea authorized by this act and owned by it after 

, proceedings b.ad as required by ~e,ctionB 9512, 9513 
and 9514 of Remington's Compiled Statutes of 
Washington: , Provided, That three-fifths: (%) of 
the voters voting for such sale, in lieu Qf. a majority 

' shall be necessary. Public utility districts shall be 
held to, be municipal corporations within the mean­
ing of said sections and the commissi'on of such p'ub­
lio utility district shall be 'held ~o be tho le'gislative 
body within the meaning of said sections, and the 
president and secretary of suoh' district shall have 
the same powel'S and perform the same duties as the 
mayor and oitY,'olerk referred to in s!!-id sections, 
'and the resolutions of'the publio utility . districts 
shall be hald to mean ordinance within the meaning 
of said seotions. .' 

(n) The commission of each public utility dis­
trict may·adopt general resolutions, t9 carry, out the 
purposes, objects and provisions of this act. 
, , ' Sma. 7. Whenever the commission s~all deem 
it advisable that the public utility' distriot purohase, 
purchase and condemn, acquire, or construct any 

, Buoh public utility, or'make anr additions or better­
mimts thereto, or extensions thereof, the, qommis­

, sion shall provide therefor by resolution, which'shall 
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specify and adopt the, system or plan proposed, and Pla.n . 

declare the estimated ' cost thereof, as near as may 
be, and specify whether general or utility indebted­
ness is to be inourred, the' amount o:f' such indebtod~ 
ness, the amount of interest and the tiine in whioh 

23 

all general bonds: (if any) ehall, be paid, not to ex- BaIlIU. 

ceed thirty 'yea.rs. In the event the proposed gen­
eral'inq.ebtedness to, be incurred will , bring the in- Indebt.dne ••. 

debtedness of the public utili~y district to an amount 
, exoeeding one and one-half per cent '(l1h%) of the 
taxable property of the ,public utility district, ' 'tho 
proposition o~ incurring such indebtedness and the 
proposed ,plan or 'system shall be submitted to the :BIJoctlon. 

qualifted electors of said public utility district' for 
their assent at the'next generahlection held in BUah 
public utility district . 

Whoneve:r the commission Cor a majority of the 
qualif,ied v~ters of Buch public utility distriot, voting 
at said' election" .when it is necessary to submit the 

, same to said voters) shall have adopted a system or 
plan for aHY such public utility, as aforesaid, and 
sha.ll have , authorized iJidebtednoss therefor py , a 
,three-fifths vote of the qualified ,voters of'such dis-
trict, voting at said election, genetal or pUblio utility Bondi 

bonda may 'be used' as hereinafter provided. Said I.outd, 

general bonds shall bo serial in' form and matllIity Form, 

an,d nUmbered from 'one upwards oonsecutively'. 
, The various annualmatnl'itiee shall commenoe not 

!at'er than the tenth yeal' after the date of issue of 
Buch bonds. The r~solution authorizing the issuance 

: of the bonda 'sha.ll fix the rate of interest the bonds 
shall l:Jear, said interest, not to, exceed six per cent Into.ut rate. 
(6%), and the plaoe and date of ,the payment of both 
pcincipill and interest. The bonds shall be signed 
by the president of the commission, attested by the PIx •• ullon. 

r;ocretary of the oommission, and ,the seal ef the 
public' utility district shall be afued to each bond 
but n.ot tp the coupon; Providedl howevu1 That said 
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coupon, in lieu of being so signed, may' have printed 
thereon a facsimile oJ the signature of such officers. 
The principal and interest 'of such general bonds 
shall bo paid from the revenue of such public utility 
district after deducting costs of maintenance, opera­
tion, and expenses of the public 'utility disttict, and 
any .defioit in the payment of principal and interest 
of said general bonds shall be paid by levjing each 
year a tax upon the taxable property 'vnthin said 
district· sufficient to pay said interest and principal 
of said bonr;1s, which tax shall be due and collectible 
as any other tax. S8.id bonds sball be sold In such 
manner as the commission shall deem for the best 
interest of the district, 'All bonds and warrants is­
!lued under the a.uthority of this a.ot shall be legal 
securities, which may be used by any bank or trust 
oompany for deposit with the state treasurer, or 
any county or city treasurer, as security for de­
posits, in lieu of a surety bond, under any law rela:t­
ing to deposits of public moneys.. When the com­
mission shall not desire to incur a general'indebted­
ness in the purchase, condemnation and purchase, 
acquisition, or construction of any suah public util­
ity, or addition 'or betterment thereto, or extension 
thereof, it shall have the power to create a speoial 
fund or funds for the sole p'urpose of defraying the 
cost of such public utility, or addition or betterment 
thereto, or extension thereof, into' which speoial fund 
or funds it may obligate and bind the district to set 
aside and pay a fixed proportion of the. gross rev­
enues of such public utility, or any :fu:ed amonnt out· 
oi, and not exceeding a :fixed proportion of, BUC);l rev­
enues, or a ftxed amount without regard to any ftxed 
proportion, and to issuo and sell bonds ·or warrants 
bearing interest not exceeding six per ·cent (69"0) 
per annum, payable semi-annually, executed in suob 
manner, and payabls at such times and places. as the 
commission shall determine, but such bonds . or win-
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rants anp, .the interest thereon, shall be payable only 
out of such special fund or funds. In or~ating. any 
such special fund or ' funds, the commission shall 

. have due regard to the cost of operation and main­
tenance of' the plant or system a8 constructed or 
added to, and to any proportion or part of the rev-
enues previously pledged as a fund for the payment 
of bonds or warrants, and shall not set aside into 
such special fund or funda a groater amount or pro­
portion of the revenues and proceeds than, in itB 
judgment, will be available over and above suoh cost 
of maintenance and operation' and the 'amo-q,nt or 
proportion, if any, of the revenues so previously 
pledged. Any such bonds or warrants, and interest 
thereol1, issued a.gainst any such fund, as herein pro-
vided, shall be' a valid claim of the holder thereof 
only as against the said speoial fund and its fixed 
proportion or amoun t of the revenue pledged to suoh 
fund, and shall not constitute an indebtedness of 

25 

. such district within the meaning of the constitutional 
provisions and limitations. Each such bond or war- Bond or 

h 11 . ft· . 1 'W .. rr .... t p .. y-
rant s a state' on its ace tha it 18 payab e from a "bltlfrlotm d. 

8P60 a un 
speoial fund, naming suoh fund and the resolution 
creating it. Said bonds and warrants shall be sold 
·in sU<;lh manner as the commission shf1.11 deem for 
the best interests of the district, and the commis­
sion may provide in any contract for the construc­
tion a.nd aoquisition of a proposed improvement or 
utility that payment therefor shall be made only in 
such bonds or warrants at the par value thereof. ' In 
all other respects, the issuance of such utility bonds 
or warrants and payment therefor shall be governed 
by the publio utility laws for cities and towns. 

SEO 8 The commissioners shall serve Wl'thout ColOltlla.lon-. .. era. no pay. 

.compensation. · No resolution shall be adopted with-
out a majority vote of the whole commission, The Ad0f,t10n of 

,. hall . b th l' f ' reao utlon •. COmmlSSlOn s orgamze y e e ectlOn 0 lts own . 
members of a president and secretary, shall by reso- ·Orl'ulze. 
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SESSION LAWS, 1931. [OJl.1, 

SEQ, 9. The coimty treasurer of the county in 
which is located any public utility district shall be 
ex-officio treasurer of any public 'utility district in 
suoh county, and he shall create a. fund for any pub. 
lic. utility di.strict ~o be lmown as public utility dis­
trict fund, into w):l~oh shall be paid all money re­
ceived by 'him from the collection of taxes in behalf 

, of. such public utility distriot, and he shall also main­
tain such other Bpecia.l funde as milY be created by 
the public utility commission, into which shall be 
placed' such moneys as the public utility commi.BBion 
may by its resolution direct. 

All such public utility district funds shall be 'de­
posited with the county depositories under the same 

, restrictions, contracts and security as is provided 
by statute for county depositories, and all interest 
collected on such public utility funds shall belong to 
sucb public utility district and be deposited to its 
credit in the proper publio utility distJ;ictfunda. 
. SED. 10. Two or more contiguous public utility 
districts may become consplidated info one publio 
utility district after proc~edingB had as requir~d by 
,sections 8909, 8910 and 8911, of Remington's Com· 
piled Statutes of Washington, Provided, That a ten 
(10) per cent petition shall be sufficient; and public 
utility districts shall be held to he municipal cor­
porations within the meaning of said seotions,and 
the oommission shall be held to be the legislative 
body of the public utility district as the term legis­
lativ(3 body is used in said sections: Provided, That 
any such oonsolidation shall i~ no wise 'affect or im­
pair the, title to any property owned or held by any 
such public utility district, or in trnst therefor" or 
any debts, demands, liri.pilities or obligations exist­
ing in favor of or ag~irist, either of the distriots so 
consolidated, or any proceeding then pending: Pro­
vided, further, That no property within either of 
the former public utility districts shall ever be taxed 
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'to pay any of the indebtedness of either o~ the other 
such former districts. ' 

The boundaries of any public utility district may Bound&rlea 

b 1 d d ·t· 1 d d th . ft enl .. rlrod, e en arge an new tern ory me u e ' erem, a. er 
proceedings had as required by section 8894 or Rem­
ington's Oompiled Statutes of Washington: Pr.o-
vided, Tha.t a ten per cent (10ro) petition shall be 

'suffioient; and public utility districts shall be held 
to be municipal oorporations within the meaning of 
said section, and the commission shall be held to be 
the legislative body of the public utility district: 
Provided, That no property within suoh territory so 
annexed shall ever be taied to pay any portion of 
any indebtedness of such 'publio utility district con· 
tracted prior to or existing at the date of such an-
nexation. ' 

, In all cases wherein public utility districts of less District ot 
. . lid d l .. s .. r ... area than an ent1l'e connty deslre to be conso ate thantenUre 

with a public utility district lncluding an entire o(>un y. 

county, and in all oase8 wher.ein it is desired to en-
large a public utility district i.D.cluding an entire 
county, by annexing a lesser area than' an entire 
oounty; no election BhaH be reqUired to be held in 
the district · including an entire county. 

SE~. 11. ' Adjudioation of invalidity of any sec- Invalidity 

ti· l' t f t' f thi t hall of part not on, cause or par 0 a seo IOn a s ac B not to JLlfODt 

impair. or othersie [otherwise] affeot the va.lidity of bal .. ncB. 

the act as a whole or any other part thereof. , 
, . The rule o~ strict construction shall ha.v~ no ap- !~:t~ctlon. 
ph cation to this aot, but the Bame shall be liberally 
construed, in order to carry out the purposes and 
objects for which this act is intended. 

When this act comes in conflict with any provi. Contllct with 

sian, limitation or restriction in any other law, this other la.w. 

act shall govern and control. 

SEC. 12., This aot shall not be deemed or con- Not deemed 
if . . QJI raplo.l ot strned to repeal or a eet any eXlstmg act, or any otluJr ,cl •. 

part thereof, relating to the construotion, operation 
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SESSION LAWS, 19Z7. 

CHAPTER 255. 
(B. B. 8G.] 

PUBLIC LANDS. 

, .. '--c-n'N"1fC,."1'elatlng to the selection, control, management, sale, I 
{\l1d IllS110sitlOll or Jands (\nd areas belonging lo or held 
trust, by the state, defining lhe powers au'd dulles of ce 
officers In relation thereto, providing for appeals, prohlbl 
certain acts In relation t.hereto anq provIding penaHl,es 

Public In 'HIs, 

!'illilo. tille, 
and shore 
land. , 
H;trbo.r 
areas . . 
Dells oC navI­
gable wa ter.5. 

f;t;tte "lnus 
classllled: 

Schoollnn(I~, 

t1111\"(,l'~lt ,. 
I"nlls. ' 

AgrlCl1llu'1'n1 
"ollege 
Innds, 

Sr.lentln'c 
sr.hool 
Inmls. 

NornlAl 
school 
lanu., 

CapllQI 
bull"lng 
,lands. 

violations thereot, ' 

Be it en,acted by the Le.qislature of the State, 0 

vVa.shin.r;ton: 

SECTION 1. Public lands of the State of W 
ington are lmlds belonging to or, held in trust 
the state, '\vhich are not devoted to or reserved for 
particular use by law, anu include state lands, 
lands, shore lands and harbor areas as hereinaiter 
defined, and the beds of nnvigable waters belonsrine: 
to the state', 

, , 

Whenever used in this,act,the term "state lands" 
s]H111 mean .and include: 

School lands, that is, lands held in trust ,for the 
support of the common schools; 

Uili VCl'sity lunds, tba t is, lands held in trust for 
universi ty purposes; 

Agricultural college land's, that is, lands held iIi 
trust for the, use and support of agricultu'ral col-

leges; , , , 
ScientifiC) schoollands r that is, lands held in.trusJ 

for the establishment and maintenance of a scientific' 
school; 

Normal school hinds, thnt is, lands held :in 
for state normal schools; 

Capitol building lapds, that is; lands held in trust 
for the purpose of erecting pUblic, buildings at the, 
state ca,pital for legislative, executive and judicial" 
purposes ;, 
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Institutiono.llands that is lands held in trust for InstltuUonal ' 
" Ia.nds . 

. s'tate charitable, educational, penal and reformatory 
institutions; and 

All public lands ,of the sbite, except tide land,s, Public 

shore lands, harbor areas and the beds of navigable Ia.nds. 

water,s. . 
SEO. 2. Whenever used in this act the term Outer har-

, , , bor line. 
"outer harbor line 1/ shall mean a line loc.ated and " 
established in na,vigab1e waters as provided in sec-
tion 1 of article XV of the state constitution beyond Maynot' sell , 'or lease 
which the state shall never sell or lease any rights ~yho\;'d , 
whatever. 

SE~. 3, Whenever used in this act the term Harbor 

"harbor area" shall mean the area of navigable 
tidal waters determined as provided in section 1 of 
article XV of the st.ate constitution, which shall be 
forever reserved for landings, wharves, streets and 

. other ~onveniences of navigation and commerce. 

area, 

Reservel1 for 
nll.vlgntion 
IUld,com, 
merce. 

SllIO. 4, Whenever used in this 'act the term ~~~!Inl!~l'­
"ip.ner harbor line 1/ shall mean a line located ,and , 
established in navigable tidal waters between the 
line of ordinary high tide and the outer harbor line 
,and constituting the imHll' boundary or the harbor 
area., 

SE~. 5. Whenever used in, this ad th~ term 
',I first class tide lands" shall mea,n the" beds ' and 
,shores of navigable tidal waters belonging to the 
st,ate, .lying within Or in .front of the corporate 
limits of any city, or within one mile thereof upon 
either side and between the line of ordinary high tide 
and the 'inner harbor line, 'and wi thin two' miles of 

, '. the cprporatelimits on either side and ,between the 
liIl:e of ordinary hjgh' tide and the line of extreme 
low tide. 

SE~; 6. Whenever used in tllls act the term 
',' second class tide lands II shall meaD; public lands 
belonging 'to the state over which the ' tide ebbs and . ' . 

FIrst class 
tide Ia.ndo. 

Second clan 
Udelan(ls. 



No. 29123-5-III 

IN THE COURT OF APPEALS, DIVISION III, 
OF THE STATE OF WASHINGTON 

PUBLIC UTILITY DISTRICT NO.1 OF OKANOGAN COUNTY, a 
municipal corporation, Respondent/Cross-Appellant, 

v. 

STATE OF WASHINGTON, PETER GOLDMARK., Commissioner of 
Public Lands, and CONSERVATION NORTHWEST, a non-profit 

corporation, Appellants/Cross-Respondents, 

and 

CHRISTINE DAVIS, a single person, TREVOR KELPMAN, a single 
person, DAN GEBBERS and REBA GEBBERS, husband and wife, and 
WILLIAM C. WEAVER, custodian for Christopher C. Weaver, a minor, 

Respondents. 

51222 195 .1 

DECLARATION OF SERVICE 

LAW OFFICE OF MICHAEL D. HOWE 
Michael D. Howe, WSBA No. 5895 

FOSTER PEPPER PLLC 
P. Stephen DiJulio, WSBA No. 7139 
Michael S. Schechter, WSBA No. 35602 
Adrian Urquhart Winder, WSBA No. 38071 

FOSTER PEPPER PLLC 
1111 Third Avenue, Suite 3400 
Seattle, Washington 98101-3299 
Telephone: (206) 447-4400 

Attorneys for PUD No. 1 of Okanogan County 
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The undersigned declares that on May 23,2012, I caused to be served: 

1. Brief Of Respondent Public Utility District No.1 Of 
Okanogan County - PUD Statutory Condemnation 
Authority; and this 

2. Declaration of Service as follows: 

Jay A. Johnson D via hand delivery 

Davis Arneil Law Firm ~ via first class mail, 

617 Washington D 
postage prepaid 

P.O. Box 2136 via facsimile 

Wenatchee, WA 98801 ~ via e-mail 

E-Mail: jay@dadkp.com D via FedEx 

William Weaver D via hand delivery 

2850 Sunny Grove A venue ~ via first class mail, 

McKinleyville, CA 95519 
D 

postage prepaid 
via facsimile 

D via e-mail 

D via FedEx 

Richard W. Pierson D via hand delivery 

Williams & Williams PSC ~ via first class mail, 

18806 Bothell Way NE 
D 

postage prepaid 

Bothell, WA 98011-1933 via facsimile 

E-Mail: rwp@williamspsc.com ~ via e-mail 

D via FedEx 

Michael T. Zoretic ~ via hand delivery 

Ashbaugh Beal, LLP via first class mail, 

701 Fifth A venue, Suite 4400 D 
postage prepaid 

Seattle, W A 98104 via facsimile 

E-Mail: mzoretic@lawasresults.com ~ via e-mail 

D via FedEx 

David S. Mann ~ via hand delivery 

Gendler & Mann LLP D via first class mail, 

1424 4th Ave., Suite 715 
D 

postage prepaid 

Seattle, WA 98101-2217 via facsimile 

E-Mail: mann@gendlermann.com ~ via e-mail 

D via FedEx 
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.... ~ 

Paul J. Lawrence 
Sarah C. Johnson 
Pacifica Law Group, LLP 
1191 Second Ave., Suite 2100 
Seattle, WA 98101 

~ 
D 

D 
~ 
D 

via hand delivery 
via first class mail, 
postage prepaid 
via facsimile 
via e-mail 
via FedEx 

I declare under penalty of perjury under the laws of the State of 

Washington, that the foregoing is true and correct. 

Executed in Seattle, Washington this 23rd day of May, 2012. 

Elizabeth Whitney 
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