No. 29121-9-111

L N
o (&} 5.—\.\”1!9(:7(”\‘

IN THE COURT OF APPEALS, DIVISION III,
OF THE STATE OF WASHINGTON

PUBLIC UTILITY DISTRICT NO. 1 OF OKANOGAN COUNTY, a
municipal corporation, Respondent/Cross-Appellant,

V.

STATE OF WASHINGTON, PETER GOLDMARK, Commissioner of
Public Lands, and CONSERVATION NORTHWEST, a non-profit
corporation, Appellants/Cross-Respondents,

and
CHRISTINE DAVIS, a single person, TREVOR KELPMAN, a single

person, DAN GEBBERS and REBA GEBBERS, husband and wife, and
WILLIAM C. WEAVER, custodian for Christopher C. Weaver, a minor,

Respondents.

BRIEF OF RESPONDENT o

PUBLIC UTILITY DISTRICT NO. 1 OF OKANOGAN COUNTY -3 42

PUD STATUTORY CONDEMNATION AUTHORITY = B3

g m T
LAW OFFICE OF MICHAEL D. HOWE o T
Michael D. Howe, WSBA No. 5895 o ”;;‘

: =in

FOSTER PEPPER PLLC I,:_-_ ca

P. Stephen DiJulio, WSBA No. 7139 o =T

Michael S. Schechter, WSBA No. 35602

Adrian Urquhart Winder, WSBA No. 38071

1111 Third Avenue, Suite 3400
Seattle, Washington 98101-3299
Telephone: (206) 447-4400

Attorneys for PUD No. 1 of Okanogan County

51200924 2



FILED

MAY 2 9 2012

COURT (0 a4 PLALS

: Livi NI

31.-\Tl~. OF BASHING Ton
¥,

No. 29121-9-111

IN THE COURT OF APPEALS, DIVISION III,
OF THE STATE OF WASHINGTON

PUBLIC UTILITY DISTRICT NO. 1 OF OKANOGAN COUNTY, a
municipal corporation, Respondent/Cross-Appellant,

V.

STATE OF WASHINGTON, PETER GOLDMARK, Commissioner of
Public Lands, and CONSERVATION NORTHWEST, a non-profit
corporation, Appellants/Cross-Respondents,

and

CHRISTINE DAVIS, a single person, TREVOR KELPMAN, a single
person, DAN GEBBERS and REBA GEBBERS, husband and wife, and
WILLIAM C. WEAVER, custodian for Christopher C. Weaver, a minor,

Respondents.

BRIEF OF RESPONDENT o
PUBLIC UTILITY DISTRICT NO. 1 OF OKANOGAN COUNTY -5 2
PUD STATUTORY CONDEMNATION AUTHORITY

LAW OFFICE OF MICHAEL D. HOWE
Michael D. Howe, WSBA No. 5895

FOSTER PEPPER PLLC

P. Stephen DiJulio, WSBA No. 7139
Michael S. Schechter, WSBA No. 35602
Adrian Urquhart Winder, WSBA No. 38071

gn:n bid €2 ML

1111 Third Avenue, Suite 3400
Seattle, Washington 98101-3299
Telephone: (206) 447-4400

Attorneys for PUD No. 1 of Okanogan County

51200924 2



51200924.2

TABLE OF CONTENTS

IET BRIV LRI . o nsssnmmonnoesssiomssnsonsso s ukosiis s srRasssssnessans sams eiss 1

RESPONSE TO APPELLANTS” ASSIGNMENTS OF
ERROR AND ISSUES......cucammnnmisnninimsnsasainmsias 3

STATEMENT OF THE CASE ...cusismonsmnsnsemssisissssassionid

3.1 Methow Transmission PrOJECE. cvcsmsssisrsasisemissossis s 5
3.2.  Nature Of The Easements Required Over State

Trust Lands. ......oooviviiniiiiiiiniieieie e 7

3.:2.1. Easements And Road ACCess. i 7

3.2.2. Grazing Leases And Permits. ....icc.ocovemcuicssisssisesnes 8
3.3.  The PUD’s Easement Application And Negotiations

1 B 10

3.3.1. No DNR Objection To The Project Route Or

BB s umsmimsnssmmsmssor s s s e s s easane 10
3.3.2. DNR Refuses To Process PUD Easement
ADPHCAAON, rscscenmamvin s a s s 10

3.4.  Summary Judgment Motions On The PUD’s

Condemnation AMNOIIRY: ..cvusmscmmimsoxsossmssssimg 12
SUMMARY OF ARGUMENT .....cccociviiiiiiiiiieiienin s 14
ARGUMEN T ciinmmmsismvissess o s s 15
S.1: Standard Of ReviewW couianinniimanminanma i 15
5.2.  Public Utility Districts Have Had Express Statutory

Authority To Condemn School Trust Lands Since

1931, ittt er et aaerr e e 15
5.3.  As DNR Acknowledged, School Trust Lands Are

Not Per Se Exempt From Condemnation. ..........ccccevueennee. 17

5.3.1. School Trust Lands Are Not Reserved For A
Particular Use By Law Merely Because

They.Ave Granted Lands. .. 17
5.3.2. School Trust Lands Are Held In Express
Trost—"Not Public: Trust ..o.cuwamsr s 21
Ja



54.

5.5,

36,

3

6. CONCLUSION

512009242

The School Trust Lands Here Are Not Devoted To
Or Reserved For A Particular Use By Law. They

Are Therefore Subject To Condemnation....................

5.4.1. School Trust Lands Are Subject To Sale,
And Condemnation. .

5.4.2. Leased School Trust Lands Are Subject To

Sale, And Condemnation. .

5.4.3. The Legislature Has Reserved The Rjght Of

The PUD To Condemn Easements Over

School Fatids: : qioonamnnnmanmnunsaimaie

5.4.4. Leased School Trust Lands Are Subject To

Multiple Uses, Not A “Particular Use.”...........

The School Trust Lands Here Are Likewise Not
Dedicated To A Public Use...

Page

...... 27

coiil®

.29

...... 30

...... 32

a3

5.5.1. Dedication To A Pl.lbl]C Use Requxres More

Than “Active Management™ Of Trust Lands........

5.5.2. Dedication To A Public Use Reserves Land
From Subsequent Sale, Which Does Not

Apply Here. ..o

The PUD’s Condemnation Is Authorized Even If
The Trust Lands Are Dedicated Or Reserved
Because The PUD’s Proposed Use Is Compatible
With DNR’s Use. ..

34

...... 34

.38

5.6.1. The Supreme Court Has Held For More

Than A Century That The Impact From The

Proposed Use Must Be Considered..................

5.6.2. DNR Did Not Present Any Evidence That
The PUD’s Proposed Use Will Destroy

DNR’S USE. .ot
DNR And Conservation Northwest Argue Pollcy,

Not The Law. ..

-11-

...... 38

42

....45



TABLE OF AUTHORITIES

Page(s)
CASES

Alabama v. Schmidt,
2321.5. 168,34 S. Ct: 301, 538 L. Ed. 555 (1914)......ccicisiisicismavsassovs 24

Bayha v. PUD No. 1 of Grays Harbor County,
2 Wn.2d 85,97 P.2d 614 (1939)...ceoivieiiiiciiicirineceeetceeeeveeeenn 1 6

Branson Sch. Dist. RE-82 v. Romer,
161 F.3d 619 (lOth Cir. 1998) cert. denied, 526 U.S. 1068

Carnation Co. v. Hill,
115 Wn.2d 184, 796 P.2d 416 (1990).......oovveerreeceiicciiecceeeciieciieennn 19

City of Northport v. Northport Town Site Co.,
27 Wash. 543, 68 P. 204 (1902)......ccooiiiiiiienniicieeencecrieeeeee e 46

C‘ioz of Seattle v. State,
54 Wn.2d 139, 338 P.2d 126 (1959)....c.cooeveeevreveceericieeerevenene.. PASSIM

City of Tacoma v. State,
121 Wash. 448,209 P. TOO (1922)i..cmmivmsmsmassssessrswsssussasvasess PRISSTN

City of Tacoma v. Taxpayers of Tacoma
49 Wn.2d 781, 307 P.2d 567 (1957), rev'd on other grounds,
357 U.S. 320 (1958)...uiiiiiiieeiieieieeirte e esieeeeeesse st s e ee e 35,41

CLEAN v. State,
130 Whi.2d 782, 928 P.2d 1054.£1996) ..o umnvunmmsenmmssnanl 8

County of Skamania v. State,
102 Wn.2d 127, 685 P.2d 576 (1984)......cccecvvviverienecrinnnannnnn 21, 22, 24

Dep't of Ecology v. Campbell & Gwinn, L.L.C.,
146 Wn.2d 1,43 P.3d 4 (2002)....cecoeeiirieceeeieeieeeeeee e 25 46

Dist. 22 United Mine Workers of Am. v. Utah,
229/F:3d 982 (1061 Cit: 2000 .cccniiivviniimsmmnmsmimsssta i s

-iii-
51200924.2



Page(s)

Draper Machine Works, Inc. v. Dep't of Natural Res.,
117 Wn.2d 306, 815 P2d 770 (1991 )..cccninnsmmismmsassnviiedy 30, 37

Fransen v. Bd. of Natural Res.,
66 Wn.2d 672, 404 P.2d 432 (1965).....cceecvecueeeereceeeeeerenenie 29, 30, 36

Gebbers v. Okanogan County PUD No. 1,
144 Wn. App 371, 183 P.3d 324, rev. denied, 165 Wn.2d 1004
(2008).... A S R AR .5,6,44

Hall v. Anderson,
18 Wn.2d 625, 140 P.2d 266 (1943)....eveeiueieieeeeeeeeieeeeeeee e 34

HTK Mgmt., L.L.C. v. Seattle Popular Monorail Auth.,
158 Wii2d 612, 121 P3d 1166 (2005)..csiusuissismssssssmsisasmsssnsin 37

Kilian v. Atkinson,
147 ' Wii:2d 16,50 P:3d 638 (2002} swivnusssasmmnnsmomnnsna B

Lassen v. Arizona ex rel. Ariz. Hwy. Dep't,
385U.S.458,87 S. Ct. 584, 17 L. Ed. 2d 515 (1967)....coeevuvevcurnnnnee 22

Marino Prop. Co. v. Port of Seattle,
88 Wni:2d 822,567 P2d 1125 (19771 cuinmississsssssonssissisossmsssnincssnsnass 6

Moeller v. Farmers Ins. Co. of Wash.,
173'Win.2d 264, 267 P.3d D98 (201 1).nciunnniimimsimswinmi 19

O 'Brien v. Wilson,
51 Wash. 52,97 P. 1115 (1908)....cceeeveeeeeeeeeeieeeennnnn. 22, 23, 24

Pierce County v. State,
144 Wn. App. 783, 185 P.3d 594 (2008).....cevveeerreienereernane 18, 25, 33

Rapid Settlements, Ltd. v. Symetra Life Ins. Co.,
166 Wn. App. 683, 271 P.3d 925 (2012) ..cccvevereeereeeeeeeeeenn 26, 27

Roberts v. City of Seattle,
63 Wash. 573, 116 P.2d 25 (1911).cccceueviivicireiecivcececicvaeennen. PASSIM

Sacramento Grazing Ass’'n, Inc. v. United States,
66 el L1211 (2D05).cccomamsimninimnimasismsssmmimiiimimismand

_lv_
512009242



Page(s)

Soundview Pulp Co. v. Taylor,
21 Wn.2d 261, 150 P.2d 839 (1944), overruled by Case v.
Bowles, 327 U.S. 92, 66 S. Ct. 438,90 L. Ed. 552 (1946) ..................37

State v. City of Seattle,
57 Wash. 602, 107 P: 827 (1910). cc.cussmminsssamssssimssssississssasisisdd

State v. Clark,
129 Wn.2d 805, 920 P.2d 187 (1996).......ccccievvieriressosesssrsssnsessonssssassars 19

State v. Super. Ct. for Jefferson County,
91 Wash. 454, 157 P. 1097 (1916).....cccoerureieiiriiieireceseeens passim

United States v. 111.2 Acres of Land,
293 F. Supp. 1042 (E.D. Wash. 1968), aff’d, 435 F.2d 561 (9th
G 1970) ettt 24

REW 8:12.:030 ..ccvvnnnnmnmssnissnsuisiasiisimiisaniisiiasisasi 18
ROCW 54.16.020 ..ottt ena e e e ae e s nes 13
REW 58 16000 wivsnsinumusamumsianes sanissmssiiaiiesmaimissms passim
REW 7902 TOUET) ccnisinssucnmncumissasuimes sssiniommimsssostms rsansitisassmsaiss passim
RCW 79.02.420(2) ettt s ees 30
RO D DTN i siin s S reb AR AR A AR BT SN oo ST n T Ty S es A i 34

REW 7910 J00280....00mmsmmmssimsinsmmvsssisisnissssismssssssssassmsss s Db

512000242

ceerenennnn 32, 43, 44
32
sisvivivieaty 305 3T

29

I 2



RCW 79.13.030 ...ttt ettt annene 9,43
REW 7903370 civnmnssnnmensaiiiena s miiusassaagm 32
REW THL3.390. o cmmmssnmisassisssvmsisssissmssisingonssssslsissatssvsssis ssssiemnsiss 9
RCW 79.22.050 .ceeeeeeereeeeeeeeenie et eee e e eae e e e neaenes 29, 30
REW 7930580 .o anmissimsmis s seiaiges passim
Chaprer: 4223 BOW s om0
Chapter 42.30 RCW ...ttt eneas 46
Chapter 54.16 RCW.....ovoiiieeeeieeceeee e see e ssa e saa s n e 12
1 L B B I —— 28
Chapter 7936 ROW i nmsmumsansmssssisassavesesmassimisimssss 10,11
Chapter 79.105 RCW ... e 25
CHAPIEE 79025 REOW s msiit i it a e 25

Chapter 90.58 REW icnnnmsmmminmmisss s mstismsess e 25

Const. art. II1, § 23 .o 26
Cofist: 8t XV L csnsnumnannnmnnanumnnmsisnnanasssunesw28, 30
Conist: At XV § Liicnummmuismmsnmmansramsvesvssaid By o0y 3 37
WAC 197-11-545 ..ottt neene e O 44

s B § L L 9

-Vi-
51200924 2



1904

1907

1911

1922

1927

1930

1931

1959

1996

51200924 2

CHRONOLOGY OF KEY EVENTS

Washington Supreme Court holds that statutory authority to
condemn school trust lands must be expressly stated.
State v. Super. Ct. of Chelan County, 36 Wash. 381, 78 P.
1011.

Legislature amends condemnation statute to expressly
include state, county, and school lands. See City of
Seattle v. State, 54 Wn.2d 139, 145, 338 P.2d 126 (1959).

Washington Supreme Court upholds condemnation of
school trust lands. Roberts v. City of Seattle, 63 Wash. 573,
116 P.2d 25.

Washington Supreme Court upholds condemnation of
school and other state lands dedicated to a public use
where the proposed use would not destroy the public use or
preclude its successful operation. City of Tacoma v. State,
121 Wash. 448, 209 P. 700.

Legislature passes the Public Lands Act, which defines
“state lands” to include school trust lands “which are not
devoted to or reserved for a particular use by law.” Laws
of 1927, ch. 255, § 1.

Voters pass Initiative to the Legislature No. 1, authorizing
the creation of public utility districts.

Legislature enacts public utility district statute, granting
districts the express authority to condemn “state, county,
and school lands.” Laws of 1931, ch. 1, § 6(e) (now
codified at RCW 54.16.050).

Washington Supreme Court upholds condemnation of
school trust lands not dedicated to a public use and
reaffirms its decision in Ciry of Tacoma v. State. City of
Seattle v. State, 54 Wn.2d 139, 338 P.2d 126.

Okanogan PUD begins planning the Methow Transmission
Project (“Project™ to construct a new electrical
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transmission line and substation between Pateros and
Twisp.

The PUD completes an environmental impact statement for
the Project, receiving formal written comments from DNR
that DNR does not object to the transmission line route and
that DNR will grant easements over school trust lands
within the Project area if certain mitigation measures are
taken. CP 143-47. Citizen groups file suit to challenge the
route selection and the sufficiency of the FEIS (Okanogan
County Cause No. 06-2-00168-2). DNR does not
participate in the challenge.

The Project’s environmental review is upheld by the Court
of Appeals, and the Supreme Court denies review.
Gebbers v. Okanogan County PUD No. 1, 144 Wn. App.
371, 183 P.3d 324, rev. denied, 165 Wn.2d 1004 (2008).

The PUD negotiates with DNR to acquire the necessary
easements. The PUD’s formal easement application is
submitted in October 2008. DNR represents that final
action on the easements could be expected in two to three
months. CP 125-26.

Peter Goldmark takes office as Commissioner of Public
Lands.

Still awaiting final action on its October 2008 easement
application, the PUD files its petition to condemn the
necessary easements over state lands in Okanogan County
Superior Court, Cause No. 09-2-00679-4. CP 610-41. An
amended petition is filed on April 14, 2010. CP 168-227.

The trial court grants Conservation Northwest’s motion to
intervene in the eminent domain proceedings. CP 506-08.

On the parties’ cross-motions, the trial court upholds the

PUD’s condemnation authority and enters an uncontested
order of public use and necessity. CP 14-24.
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Oct. 2010

Sept. 2011
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Conservation Northwest appeals the orders on summary
judgment and public use and necessity. CP 1-13. The
PUD cross-appeals Conservation Northwest’s intervention.
CP 918-22. The State files a “contingent notice of appeal.”
CP 906-17. Commissioner Goldmark files a petition for a
writ of mandamus requiring the Attorney General to
represent him in an appeal, Supreme Court No. 84704-5.

This appeal is stayed pending a ruling in Goldmark v.
McKenna.

The Washington Supreme Court holds that the Attorney
General is required to prosecute an appeal on behalf of
DNR. See Goldmarkv. McKenna, 172 Wn.2d 568, 259
P.3d 1095.

-1X-



1 5 INTRODUCTION

There is no dispute that Okanogan PUD has the express statutory
authority to condemn school trust lands. Since 1931, it has been the will
of the people and the Legislature of this State that a public utility district

may take, condemn and purchase, purchase and acquire

any public and private property, franchises and property

rights, including state, county, and school lands, and

property and littoral and water rights, for ... transmission

lines, and all other facilities necessary or convenient.
Laws of 1931, ch. 1, § 6(e) (codified at RCW 54.16.050) (emphasis
added)'; see also RCW 79.36.580 (reserving the PUD’s right to condemn
easements over state lands).

No party has challenged the constitutionality or validity of this
law. It remains in full force today, despite the failed efforts of the
Department of Natural Resources (“DNR™) to amend the law during the

> And, for more than a century, the Washington

course of this litigation.
Supreme Court has permitted the condemnation of school trust lands. See,

e.g., Roberts v. City of Seattle, 63 Wash. 573, 575-76, 116 P.2d 25 (1911).

' CP 70-82, attached hereto as Appendix A. The legislation creating public
utility districts was initially passed by voters as an Initiative to the Legislature in
1930. CP 393-417 (Initiative to the Legislature No. 1). It was then submitted to
and approved by the Legislature during its 1931 session. The law therefore
evinces the intent of the people and the Legislature.

2CP 84-112 (Senate Bill 6838 and related documents, 2010 session).

51200924 2



DNR and Conservation Northwest devote no more than a few
sentences in their more than 80 pages of briefing to the controlling
statute.’ Instead, they ask this Court to legislate. That is not the function
of the courts. See Dep’t of Ecology v. Campbell & Gwinn, L.L.C., 146
Wn.2d 1, 9-10, 43 P.3d 4 (2002) (“The court’s fundamental objective is to
ascertain and carry out the Legislature’s intent, and if the statute’s
meaning is plain on its face, then the court must give effect to that plain
meaning as an expression of legislative intent.”).

The PUD has express statutory authority to condemn school trust
lands not devoted to or reserved for a particular use by law.
RCW 54.16.050, 79.02.010(13). DNR and Conservation Northwest
present no fact or law for the conclusion that the school trust lands at issue
are so reserved. And, even if the trust lands were dedicated to some public
use, the PUD can still condemn the necessary easements because the
PUD’s proposed use would not destroy DNR’s use of those lands. See
City of Tacoma v. State, 121 Wash. 448, 453, 209 P. 700 (1922). This fact
was undisputed before the trial court. Based on the clear factual record,
the trial court properly found that the PUD’s transmission line project over

the State’s land would not destroy or interfere with the grazing on some of

* State’s Opening Brief at 17, 29; Conservation Northwest’s Opening Brief at 38.
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that land. This Court should affirm the summary judgment orders in favor

of the PUD.

2, RESPONSE TO APPELLANTS’ ASSIGNMENTS OF
ERROR AND ISSUES

The Superior Court for Okanogan County did not err in granting
summary judgment to the PUD on its authority to condemn state school
trust lands; and, it did not err in entering an uncontested order on public
use and necessity. The PUD restates the assignments of error asserted by
DNR and Conservation Northwest,' and the issues relating to those
assignments, as follows:

2.1.  Chapter 1, Section 6(¢e), of the Laws of 1931, codified at
RCW 54.16.050, specifically authorizes public utility districts to condemn
school lands for transmission lines. The PUD is condemning easements
over school lands for the Methow Transmission Project. Was it error for
the trial court to hold that the school lands are subject to condemnation?
[Assignment of Error No. 1 of State; Assignment of Error of Conservation

Northwest.]

* This Brief of Respondent addresses both DNR’s and Conservation Northwest’s
appellate briefs. The PUD responds to Conservation Northwest’s arguments
despite its continuing objection to Conservation Northwest’s participation in
these eminent domain proceedings. See PUD’s Opening Brief on Intervention
(filed April 23, 2012, in Case No. 29123-5).
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2.2.  School lands not dedicated to a public use or devoted to or
reserved for a particular use by law are subject to condemnation. City of
Seattle v. State, 54 Wn.2d 139, 147, 338 P.2d 126 (1959). Lands subject
to sale are not dedicated to a public use or devoted to or reserved for a
particular use by law. Id.; State v. Super. Ct. for Jefferson County, 91
Wash. 454, 459, 157 P. 1097 (1916). School trust lands may be sold, even
if subject to grazing leases. Was it error for the trial court to hold that the
school lands may be condemned because they are not dedicated to a public
use or devoted to or reserved for a particular use by law? [Assignment of
Error No. 1 of State.]

2.3. The Washington Supreme Court considers whether a
proposed condemnation use is compatible with an existing public use; and,
if the proposed use will not destroy the existing use, school trust lands
may be condemned. City of Tacoma, 121 Wash. at 453; Roberts,
63 Wash. at 576. DNR did not dispute the PUD’s evidence before the trial
court that the proposed transmission line easements are compatible with
cattle grazing. Was it error for the trial court to hold that compatibility of
use is relevant to the condemnation question and to hold that the
undisputed evidence showed that the uses are compatible? [Assignments

of Error Nos. 2 and 3 of State.]

512009242



3, STATEMENT OF THE CASE

3.1. Methow Transmission Project.’

Okanogan PUD transmission lines already cross State lands
managed by DNR in Okanogan County. CP 127. For more than fifteen
years, the PUD has been trying to construct a new transmission line to
improve electrical service to the citizens of the Methow Valley. The
existing transmission line has long experienced reliability, capacity, and
line loss problems; and, service failures are expected to increase in the
future. To address this growing problem, the PUD is to construct a new
transmission line and substation between Pateros and Twisp (“Project”).®

From initial planning for the Project in 1996, it has been subject to
extensive scrutiny. The PUD and the U.S. Forest Service prepared a Draft
Environmental Impact Statement (“DEIS”), seeking input from citizens,
environmental groups, and government agencies. DNR did not seek a
change of lead agency status. See WAC 197-11-944.

Fifteen alternatives were identified and compared against the

PUD’s objectives, and six alternatives and a no-action alternative were

* The PUD recognizes that some of this factual recitation is contained the PUD’s
Opening Brief on Intervention (filed April 23, 2012, in Case No. 29123-5). But,
DNR’s failure to properly characterize the factual background demands a more
accurate description through this response.

® A comprehensive discussion of the Project is contained in this Court’s opinion
in Gebbers v. Okanogan County PUD No. 1, 144 Wn. App. 371, 183 P.3d 324,
rev. denied, 165 Wn.2d 1004 (2008).
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approved for detailed consideration. The PUD conducted two public
hearings, held several public meetings, and responded to over 400 public
comment letters. DNR participated in this review and comment process.
It expressed no objection to the PUD’s preferred route, which crosses
school trust lands owned by the State of Washington and managed by
DNR.” CP 143-47. The Final Environmental Impact Statement (“FEIS™)
for the Project was released in March 2006, and the PUD Board made its
route selection later that month.

Following this decade-long environmental review and planning
process, the PUD’s decisions regarding the Project and the sufficiency of
the FEIS were affirmed by the superior court and this Court. Gebbers,
144 Wn. App. at 393 (holding that the environmental effects of the Project
were adequately disclosed, discussed, and substantiated in the FEIS). This
Court further held that the PUD did not act arbitrarily and capriciously in
selecting the transmission line route. /d. The Supreme Court denied

review. Gebbers v. Okanogan County PUD No. 1, 165 Wn.2d 1004, 198

" DNR, as a consulted agency, cannot be later heard to complain about the
Project or the environmental review. See WAC 197-11-545 (effect of no
comment); see also Marino Prop. Co. v. Port of Seattle, 88 Wn.2d 822, 834, 567
P.2d 1125 (1977).

® The Project FEIS is available to the public online at
https://www.okanoganpud.org/document-library/methow-transmission-
project/document-library-legacy-view. Although a complete copy of the FEIS is
not a part of the record on appeal, the PUD agrees that the Court may take
judicial notice of the FEIS.
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P.3d 511 (2008). DNR did not participate in the legal challenge to the
Project.

3.2. Nature Of The Easements Required Over State Trust Lands.

3.2.1. Easements And Road Access.

The Project requires 100-foot-wide easements across 11.6 miles of
generally vacant school trust land for the purpose of constructing and
maintaining electrical transmission structures and conductors.” CP 127,
187-99. The PUD is not seeking a fee simple interest in any State land.
CP 168-227. The school trust lands will remain under State ownership
and DNR management. Although the entire Project requires 21.6 miles of
temporary track roads for construction of the transmission line, it does not
require any new permanent roads within the Project area. CP 187-99;
FEIS at 2-35. The Project was substantially modified to eliminate all
permanent road construction (20.8 miles) and reconstruction (24.3 miles),
in part due to DNR’s concern for minimizing permanent roads on State
land. CP 144; FEIS at 2-7.

While not relevant to this proceeding, DNR’s characterization of
these roads is misleading. See State’s Opening Brief at 7-8. Contrary to

DNR’s incorrect statement of facts, 21.6 miles of temporary track roads

? Except for existing roads and fencing, the lands are subject only to active and
inactive grazing rights.
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are needed for the entire 28-mile Project, with only approximately 8.2
miles of those temporary track roads on State land. 10 FEIS at 2-35 (tbl. 2-
11); CP 187-99. The PUD is also seeking easements on State land over
13.2 miles of existing permanent public roads. CP 187-99. For context,
there are approximately 590 miles of existing roads within the Project
area. FEIS at 2-35 (tbl. 2-11). Moreover, as acknowledged by DNR staff,
the temporary construction access roads over State lands would generally
involve only “a single trip in to the pole sites and a single trip out, without
the need to excavate road cuts.” CP 129.

3.2.2. Grazing Leases And Permits.

The school trust lands are subject to five grazing leases and two
grazing permits. CP 231-369 (copies of leases and permits). The leases
generate less than $3,000 annually for the school trust beneficiaries, not
accounting for DNR’s administrative costs. CP 232, 252, 273, 298, 319
(providing rates for each lease); see also RP 18-19 (May 11, 2010). DNR
admits that the PUD’s proposed easements will pass over no more than an
estimated 4% of the area for any one lease and as little as 0.02% for one of

the leased areas (which will not actually contain any PUD structures).'’

1% See State’s Opening Brief at 8 (alleging an “additional 22 miles of roads
through undeveloped state trust lands™).

"' As described by DNR, this last lease is a “400 acre lease with no power line
impacts. The power line [will cross] the extreme northeast corner of the property
with aerial lines only, no structures, affecting 0.06 acres.” CP 130.
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CP 135-38. Another of the leases has not been actively grazed in several
years due to lack of fencing and water development for cattle. CP 135.

The PUD’s proposed easements do not exclude cattle grazing or
other compatible uses. CP 127. In fact, the easements are similar to many
previously granted to the PUD from DNR over lands leased for grazing.
Id. Throughout Okanogan County, electric transmission lines cross
grazing lands with no appreciable impact on cattle grazing. Jd. One
example of this peaceful co-existence between cattle grazing and power
transmission is the PUD’s Loup Loup transmission line, which occupies
an easement over DNR lands leased for grazing. Id.

DNR'’s grazing leases specifically contemplate other compatible
uses and the exercise of condemnation authority against leased lands. This
is consistent with state law requiring DNR and the Board of Natural
Resources to include lease conditions they deem “advisable ... to achieve
the purposes of the state Constitution and this chapter.” RCW 79.13.030.
Each lease includes a reservation of DNR’s rights to grant easements on
the leased land, to lease the land for other compatible uses, and to grant

easements to others for use of new and existing roads on the leased land."?

' Similarly, grazing permits issued under RCW 79.13.390 do not exclude other
uses. See WAC 332-20-191; Sacramento Grazing Ass’n, Inc. v. United States, 66
Fed. Cl. 211, 216-17 (2005) (citing United States v. Fuller, 409 U.S. 488, 493, 93
S. Ct. 801, 35 L. Ed. 2d 16 (1973)).
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E.g.,CP 233 (§§ 4.02-.03, .06). Each lease also specifically acknowledges
that all or part of the leased land may be condemned by any public
authority under the power of eminent domain. E.g., CP 240 (§ 10.06).

3.3. The PUD’s Easement Application And Negotiations With
DNR.

3.3.1. No DNR Objection To The Project Route Or EIS.

As part of the Project’s environmental review process, DNR
submitted formal comments on the DEIS, stating that it had “no objection”
to the Project route, or any of the other alternatives presented. CP 143-47.
DNR further commented that an easement for the transmission line could
be issued as long as certain mitigation measures were taken. CP 143. The
PUD responded to DNR’s comments as part of the FEIS. CP 146-47. In
April 2006, DNR acknowledged the FEIS accomplished the SEPA review
necessary prior to granting easements. CP 140.

3.3.2. DNR Refuses To Process PUD Easement Application.

After the route selection, the PUD began negotiating with DNR for
the necessary easements, using the easement application process set forth
in chapter 79.36 RCW. CP 125-26.  Between May 2007 and
February 2010, the PUD and DNR communicated extensively about the
easements, including at least 90 contacts (meetings, phone calls, or e-

mails). /d When the PUD submitted its formal easement application in
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October 2008, it was informed by DNR that final action on the application
could be expected in two to three months. CP 126. Peter Goldmark took
office as Commissioner of Public Lands three months later, in
January 2009.

Over three and one-half years after the PUD’s formal request,
DNR has yet to make a determination on the PUD’s easement application,
which is still pending.”> CP 126. DNR has acknowledged that it has no
timetable for a decision on the application. CP 123. Meanwhile, each loss
of a construction season — and each year of delay — costs the PUD’s
ratepayers an additional $400,000 in line loss. CP 127. It also impairs the
PUD’s ability to benefit from the current economic climate that has
significantly reduced construction costs. /d.

After years of working with DNR through its easement process
without approval of the PUD’s application, the PUD was left with no
choice but to condemn the necessary right of way. CP 126-27. The PUD
filed its original Petition for Condemnation on November 30, 2009, which

was later amended on April 14, 2010. CP 168-227, 610-41.

1* The PUD has not withdrawn its easement application, as alleged by the State.
State’s Opening Brief at 9. To the contrary, the PUD continues to be ready and
willing to work with DNR on the easements.
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3.4. Summary Judgment Motions On The PUD’s Condemnation
Authority.

After the PUD filed its condemnation petition, the State and
Intervenor Conservation Northwest filed separate motions for summary
judgment, arguing that the PUD does not have the authority to condemn
the school trust lands. CP 460-504. DNR conceded that the PUD has the
statutory authority to condemn,'* but argued that the specific trust lands
for the Project are not subject to condemnation because they are devoted
to a particular use by law. CP 476-77. The PUD opposed both motions
and requested summary judgment in its favor. CP 52-66, 148-67.

No party claimed that there were disputed material facts that
precluded summary judgment. Throughout its briefing, the PUD argued
and provided supporting evidence that the school trust lands could be
condemned because the PUD’s proposed use was compatible with the
State’s use of the land. E.g., CP 124-47, 151-53, 162-66. Despite ample
opportunity in its reply brief and at oral argument, DNR presented no
facts, evidence, or argument to show that the Project would impact DNR

grazing leases or permits or otherwise inhibit cattle grazing in or near the

' Only Conservation Northwest argued that chapter 54.16 RCW did not grant the
PUD express authority to condemn. See CP 486-504. It has abandoned this
argument on appeal. Conservation Northwest’s Opening Brief at 2 n.1.
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transmission line easements.”> See CP 41-47; RP 27-38 (Apr. 30, 2010);
see also RP 12-13 (May 11, 2010) (“There’s no evidence of any negative
effect on grazing.”); RP 18 (May 11, 2010).

After hearing oral argument on the cross-motions for summary
judgment, the superior court issued its oral ruling on May 11, 2010. First,
the court rejected Conservation Northwest’s statutory argument and found
that the PUD has express authority to condemn school trust lands under
RCW 54.16.020 and .050. RP 7-12, 22 (May 11, 2010). Second, the court
rejected the contention that these specific trust lands are not subject to
condemnation because they are dedicated to a public use. RP 12-22
(May 11, 2010). The court further explained that compatible use is highly
relevant to the condemnation question, as evidenced by the Supreme
Court’s decisions in Roberts, City of Tacoma, and Jefferson County.
RP 15-22 (May 11, 2010) (“The courts do look deeper into issues of
effects, results, interference, and compatible use.” (RP 17)). The court
found no genuine issue of material fact; the PUD’s proposed easements

did not conflict with DNR’s use of the land. /d.

" Indeed, Commissioner Goldmark was present at the summary judgment
hearing and could have provided testimony on this topic if requested. See RP 7
(Apr. 30, 2010).
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The trial court entered orders denying summary judgment for
Conservation Northwest and the State, and granting summary judgment to
the PUD on the issue of condemnation authority. CP 19-24. Because the
State did not otherwise oppose an order of public use and necessity, the
court also entered its Findings of Fact, Conclusions of Law, and Order on
Public Use and Necessity. CP 14-18. These appeals followed.

4. SUMMARY OF ARGUMENT

Public utility districts have express statutory authority to condemn
school trust lands for transmission lines. RCW 54.16.050. This authority
is confirmed in DNR’s easement statutes, which expressly reserve the
right of local governments such as public utility districts to condemn
easements over state lands. RCW 79.36.580. No party challenges these
longstanding statutes.

The school trust lands here are not devoted to or reserved for a
particular use by law. They are not dedicated to a public use. The lands
are subject to sale, subject to easements, and subject to multiple uses.
These facts are uncontested. Condemnation is therefore permitted by
statute and Supreme Court precedent dating back more than a century.

Moreover, even if the limited grant of grazing rights is a public

use, our Supreme Court has held that condemnation is authorized if the
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proposed use does not destroy the use to which the lands are dedicated.
City of Tacoma, 121 Wash. at 453. No party disputed the PUD’s evidence
and argument before the trial court that its easements are compatible with
cattle grazing (as they are elsewhere on DNR lands). Indeed, the PUD’s
proposed use actually benefits the trust by providing additional revenue,
while allowing continued income generation through grazing leases and
permits. On these uncontested facts, condemnation is permitted. See id.;
Roberts, 63 Wash. at 576.
5. ARGUMENT

5.1. Standard Of Review.

This Court reviews the trial court’s summary judgment orders de
novo. Moeller v. Farmers Ins. Co. of Wash., 173 Wn.2d 264, 271, 267
P.3d 998 (2011).

5.2.  Public Utility Districts Have Had Express Statutory Authority
To Condemn School Trust Lands Since 1931.

For more than 80 years, it has been the law of our State that a
public utility district

may take, condemn and purchase, purchase and acquire
any public and private property, franchises and property
rights, including state, county, and school lands, and
property and littoral and water rights, for . . . transmission
lines, and all other facilities necessary or convenient.
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Laws of 1931, ch. 1, § 6(e) (codified at RCW 54.16.050) (emphasis
added) (attached as App’x A).

As the Washington Supreme Court acknowledges, the Legislature
has granted public utility districts almost unlimited authority to perform

their duties:

The legislature has seen fit to vest the commissioners of a
public utility district with almost unlimited powers relative
to the construction, purchase, etc., of utilities.... This the
legislature had a right to do, and we cannot therefore limit
the powers granted, unless such limitation is plain, nor can
we otherwise interfere with the exercise of the powers
granted, unless such powers are exercised capriciously and
arbitrarily, or fraudulently.

Bayha v. PUD No. 1 of Grays Harbor County, 2 Wn.2d 85, 98, 97 P.2d
614 (1939) (addressing the PUD’s authority to acquire electric utilities).
The 1931 PUD Act is not subject to strict construction. Rather, it must be
liberally construed in order to carry out its purposes.16

Consistent with this broad grant of power, public utility districts

are statutorily authorized to condemn school trust lands (not devoted to or

reserved for a particular use by law). RCW 54.16.050, 79.02.010(13)."”

' Laws of 1931, ch. 1, § 11 (attached as App’x A) (“The rule of strict
construction shall have no application to this act, but the same shall be liberally
construed, in order to carry out the purposes and objects for which this act is
intended. When this act comes in conflict with any provision, limitation or
restriction in any other law, this act shall govern and control.”).

'” The PUD statute itself does not actually contain any limitation on the type of
state or school land that may be condemned. However, the definition of “state
lands™ (which encompasses school trust lands) in the Public Lands Act does not
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No party argues otherwise. The PUD’s statutory condemnation authority
is therefore clear and undisputed.

5.3. As DNR Acknowledged, School Trust Lands Are Not Per Se
Exempt From Condemnation.

Recognizing the clear state of the law, DNR admitted before the
trial court that not all trust lands are dedicated to a public use, thereby
subjecting such lands to condemnation. Now, DNR (and Conservation
Northwest) assert that all school trust lands are per se exempt from
condemnation. This argument is meritless. It not only ignores the
controlling PUD statute and longstanding Supreme Court precedent
_allowing condemnation of school trust lands, it renders meaningless the
entire statutory scheme specifically granting public agencies the authority
to acquire trust lands through the power of eminent domain.

5.3.1. School Trust Lands Are Not Reserved For A Particular
Use By Law Merely Because They Are Granted Lands.

School trust lands are not dedicated to a public use or devoted to or
reserved for a particular use by law simply because they are school trust
lands. DNR conceded this point to the trial court. CP 479-80; see RP 7
(May 11, 2010). On appeal, however, DNR frequently disregards the law

and now asserts for the first time that all school trust lands are reserved for

include lands “that are devoted to or reserved for a particular use by law.”
RCW 79.02.010(13).

o oy 8
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a particular use by the Washington Constitution and the Enabling Act.
State’s Opening Brief at 18, 24 n.10. This argument is frivolous.

First, the Public Lands Act defines “state lands™ as including
school trust lands “that are not devoted to or reserved for a particular use
by law.” RCW 79.02.010(13) (emphasis added). This necessarily means
that not all school trust lands are so reserved; otherwise, there would be no
reason to include a qualiﬁvf:r.18 This Court must give effect to each
provision of the statute. Kilian v. Atkinson, 147 Wn.2d 16, 21, 50 P.3d
638 (2002) (“Statutes must be construed so that all the language is given
effect and no portion is rendered meaningless or superfluous.”); Pierce
County v. State, 144 Wn. App. 783, 852, 185 P.3d 594 (2008) (“We do not
interpret a statute in a manner that renders a provision meaningless or
creates an absurd or strained result.”™).

Second, DNR’s interpretation would render meaningless the many
statutes that specifically permit local governments to condemn state and

school trust lands. See, e.g., RCW 8.12.030 (cities and towns), 53.34.170

'® The original version of the Public Lands Act stated similarly:

Public lands of the State of Washington are lands belonging to or
held in trust by the state, which are not devoted to or reserved for
a particular use by law, and include ... School lands, that is,
lands held in trust for the support of the common schools.

Laws of 1927, ch. 255, § 1 (attached as App’x B (CP 391)). DNR admits that the
current version of the law retains the Act’s original meaning. State’s Opening
Briefat 16 & n.7.
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(port districts), and 54.16.050 (public utility districts). If all trust lands
were, in fact, intended to be exempt from condemnation, it makes no sense
for the Legislature to have granted numerous local governments the
express authority to condemn such lands. DNR sought to remove this
widespread authority to condemn trust lands in the 2010 legislative session
— an attempt the Legislature rejected.'” CP 84-112 (Senate Bill 6838 and
related documents). Its argument on appeal is merely an attempt to render
broad swaths of granted legislative authority inoperable while
circumventing the legislative process.

Finally, DNR’s argument ignores established Washington Supreme
Court precedent. As the Roberts Court held more than a century ago, the
fact that school trust lands are devoted to the purpose of financing
education is insufficient to exempt them from condemnation:

It is also argued that the land taken was already devoted to

a public use — that of education — and therefore cannot be

taken for another public use. There is nothing in the record

to indicate that the 30-foot strip of land in question is
actually in use by the university, and there is nothing to

1% Although legislative intent is not at issue here because the authority granted to
the PUD under RCW 54.16.050 is clear and unambiguous, the Legislature’s
refusal to amend the statute is indicative of the statute’s meaning. See CLEAN v.
State, 130 Wn.2d 782, 818-19, 928 P.2d 1054 (1996) (“The absence of an
amendment may be indicative of legislative intent.”); State v. Clark, 129 Wn.2d
805, 812-13, 920 P.2d 187 (1996) (rejection of an amendment to existing statute
may indicate legislative intent underlying the statute); Carnation Co. v. Hill, 115
Wn.2d 184, 189, 796 P.2d 416 (1990) (Legislature’s failure to amend statutory
language in face of longstanding interpretation of statute by court may be
indicative of legislative intent).
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indicate that the taking of the strip of land will impair the

use of the land remaining. On the other hand, the record

shows that the remaining land will be benefited. Under this

condition it may be taken.
63 Wash. at 576.2° Since Roberts, the Supreme Court has continued to
authorize condemnation of school and other types of trust lands, even
though they exist for the purpose of serving the various trust beneficiaries.
See City of Seattle, 54 Wn.2d at 147; City of Tacoma, 121 Wash. at 453.

DNR previously acknowledged this controlling precedent.
CP 479-80 (observing that City of Seattle “indicates that not all trust lands
are dedicated to or devoted to a public use, consistent with the line of prior
cases inquiring into the actual use to which the land is being put”). As
DNR admitted, “Courts would not inquire into whether state trust land was
devoted to a public use if the question were irrelevant.” CP 479. Yet, on
appeal, DNR urges the opposite position and asserts that Supreme Court
decisions such as Roberts, City of Tacoma, and City of Seattle were all

erroneous. State’s Opening Brief at 18.) DNR offers no viable grounds

for this radical revision of condemnation law.

% The fact that the land in Roberts was not “in use” does not change the
underlying principle. Indeed, DNR does not argue that failing to actually use
school trust land somehow strips the land of its intended purpose of supporting
schools. School trust lands inherently have this purpose. Nevertheless, the
Supreme Court upheld the condemnation of the trust lands.

' “[F]ederally-granted trust land should as a whole be held immune from
condemnation by local governments.... Any authority holding or implying
otherwise is in error.”
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The Legislature may authorize local governments to act against
state lands. There is no constitutional limit on the Legislature in this
regard. The Legislature has had more than 80 years to change the law. It
has not. As a result, DNR’s (and Conservation Northwest’s) argument is
for judicial legislation — not for application of existing laws.

5.3.2. School Trust Lands Are Held In Express Trust — Not
Public Trust.

Like DNR, Conservation Northwest asks this Court to hold all
school trust lands exempt from condemnation. In doing so, however, it
asserts a new argument on appeal that even DNR does not adopt — that
school lands are actually public trusts. The law holds otherwise. But,
even under public trust principles, there is no constraint on the
Legislature’s authority.

5.3.2.1. The Federal Grant Of School Lands To
Washington Created An Express Trust.

The State, the PUD, the Attorney General’s Office, and the
Washington Supreme Court all agree: the Washington Enabling Act and
Constitution impose an express trust and corresponding trust management
principles on state trust lands, including those at issue in this case. County

of Skamania v. State, 102 Wn.2d 127, 685 P.2d 576 (1984); AGO 1996
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No. 11 (Question 1); State’s Opening Brief at 12, 26-33; see Q'Brienv.
Wilson, 51 Wash. 52,97 P. 1115 (1908).

Washington’s Skamania decision is not unique in interpreting the
Enabling Act and constitutional provisions regarding trust lands in the
western states to conclude that express trusts \irere created and that a
fiduciary duty is owed to trust beneficiaries. See AGO 1996 No. 11
(Question 1) (citing Montana, South Dakota, and North Dakota decisions
detailing creation of express trusts without a specific reference in their
enabling acts and constitutions). Yet, Conservation Northwest (and the
advocacy-minded professors and law student to which it cites) chastise
Skamania and similar cases for following the United States Supreme
Court’s decision in Lassen v. Arizona ex rel. Ariz. Hwy. Dep’t, 385 U.S.
458, 87 S. Ct. 584, 17 L. Ed. 2d 515 (1967). Their political polemic
ignores the careful analysis of the Washington Supreme Court and other
courts in determining whether express trusts had or had not been created.
See Skamania, 102 Wn.2d at 132-34 (holding Washington has an express
trust and citing similar Oklahoma, Alaska, and Nebraska analyses);
Dist. 22 United Mine Workers of Am. v. Utah, 229 F.3d 982 (10th Cir.

2000) (holding Utah does not have an express trust); Branson Sch. Dist.
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RE-82v. Romer, 161 F.3d 619 (10th Cir. 1998), cert. denied, 526 U.S.
1068 (1999) (holding Colorado has an express trust).

Notably, Conservation Northwest fails to mention binding
Washington authority that directly contradicts its argument comparing the
Washington Enabling Act to Alabama’s, which granted federal lands
without creating express trust responsibilities.22 See Conservation
Northwest’s Opening Brief at 16-17, 21. In O’Brienv. Wilson, the
Washington Supreme Court rejected the application of adverse possession
statutes to common school trust lands, holding that Washington “accepted
the trust, and by its Constitution solemnly covenanted with the United
States to apply the granted lands to the sole use of its schools according to
the purpose of the grant.” 51 Wash. at 56-57 (quoting Murtaugh v.
Chicago, M. & St. P. Ry. Co., 112 N.W. 860 (Minn. 1907)) (emphasis
supplied); see also State v. City of Seattle, 57 Wash. 602, 107 P. 827
(1910) (applying trust principles to reject adverse possession against
university lands). The O'Brien Court further rejected comparison to
Oregon laws because “there was no limitation on the power of alienation

in [Oregon’s Enabling Act], admitting Oregon into the Union, or in the

2 See RPC 3.3 (“A lawyer shall not knowingly fail to disclose to the tribunal
legal authority in the controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by opposing counsel.”).
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Oregon Constitution, such as are found in our enabling act and in the
Constitution of this state.” 51 Wash. at 58.

In contrast, Alabamav. Schmidt, relied on by Conservation
Northwest, is inapplicable to Washington’s Enabling Act and is directly
contradictory to O’Brien. In Alabama, the United States Supreme Court
upheld use of Alabama’s adverse possession statutes against federally
granted lands because there was no limiting language in Alabama’s
Enabling Act. Alabama v. Schmidt, 232 U.S. 168, 172-74, 34 S. Ct. 301,
58 L. Ed. 555 (1914). Like the O’Brien Court, more recent decisions
examining the Washington Enabling Act and Constitution continue to hold
that an express trust was created at statehood, unlike the Alabama grant.
Skamania, 102 Wn.2d at 132; United States v. 111.2 Acres of Land, 293 F.
Supp. 1042, 1048 (E.D. Wash. 1968), aff’d, 435 F.2d 561 (9th Cir. 1970);
accord AGO 1996 No. 11 (Question 1).

In short, for more than a century, courts, the Legislature, and
public officials examining the language of Washington’s Enabling Act and
Constitution have reached the same conclusion: state trust lands are
administered under trust management principles to benefit public schools

as the trust beneficiaries, and subject to statutory controls and authority.
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5.3.2.2. Regardless Of The Trust’s Purpose, The
Legislature Granted PUDs The Authority To
Condemn State Trust Lands.

In the face of clear law, it should not be a surprise to this Court that
no party has challenged the PUD condemnation statutes as
unconstitutional or otherwise facially invalid. DNR and Conservation
Northwest have asserted that the PUD does not have authority to condemn
trust land generally or the trust lands in question here. Conservation
Northwest’s lengthy public trust argument ultimately has no bearing on
this issue. The public trust doctrine does not bar the Legislature from
granting PUDs the authority to condemn school lands.*

RCW 54.16.050 must have meaning where it explicitly authorizes
condemnation of state and school lands:

A district may take, condemn and purchase, purchase and

acquire any public and private property, franchises and

property rights, including state, county, and school
lands....
See Pierce County, 144 Wn. App. at 852 (“We do not interpret a statute in

a manner that renders a provision meaningless or creates an absurd or

strained result.”). Following Conservation Northwest’s logic, however,

¥ Indeed, the Legislature regulates public trust lands in many contexts. See, e.g.,
chapters 79.105 and 79.125 RCW (regulating use, lease, and sale of state aquatic
lands, including shorelands and tidelands); chapter 90.58 RCW (Shoreline
Management Act).
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this admittedly valid statute would have meaningless terms, granting
public utility districts the authority to condemn land that, by Conservation
Northwest’s definition, could never be subject to condemnation. This
creates an absurd result — particularly because the application of public
trust principles to school lands would not bar the Legislature’s action. If
school lands are indeed subject to a public trust, then the Legislature has
the authority to manage that trust for the public interest.”* The public
interest includes allowing other publicly beneficial uses on trust land, as is
the case here.

5.3.2.3. Conservation Northwest May Not Raise New
Issues On Appeal.

Setting aside the deficiencies in Conservation Northwest’s public
trust argument, and its contradiction of the State’s position, the argument
was not presented to the trial court and should be disregarded here.
“Generally, appellate courts will not entertain issues raised for the first
time on appeal.” Rapid Settlements, Ltd. v. Symetra Life Ins. Co., 166 Wn.
App. 683, 695, 271 P.3d 925 (2012) (citing RAP 2.5(a)). “The reason for

this rule is to afford the trial court an opportunity to correct errors, thereby

?* Trust land policy is ultimately the responsibility of the Legislature, not DNR.
The Commissioner of Public Lands has only that authority which is specifically
granted. Const. art. III, § 23 (“The commissioner of public lands shall perform
such duties and receive such compensation as the legislature may direct.”). No
party has argued that the Legislature is barred from granting public utility
districts condemnation authority over state trust lands as part of the Legislature’s
overall management of trust land policy.
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avoiding unnecessary appeals and retrials.” /d. Conservation Northwest’s
new argument, contradicted by longstanding state jurisprudence, does not
fall within any of the exceptions allowing for new argument on appeal.
See RAP 2.5(a). Accordingly, Conservation Northwest’s public trust
argument should be disregarded.

5.4. The School Trust Lands Here Are Not Devoted To Or

Reserved For A Particular Use By Law. They Are Therefore
Subject To Condemnation.

The trial court correctly concluded that the school trust lands in
question are subject to condemnation. These lands are not “devoted to or
reserved for a particular use by law.” RCW 79.02.010(13). The few
courts that have considered this statutory language all agree that
reservation from sale is a critical component, if not the critical component,
in making a determination that land is not “devoted” or “reserved.”
School trust lands, leased or not, may be sold. Further, school trust lands
are subject to lease, sale, multiple uses, and not to any “particular” use.

School trust lands are not reserved under RCW 79.02.010(13).
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5.4.1. School Trust Lands Are Subject To Sale, And
Condemnation.

School trust lands have been subject to sale since they were
granted at the time of statehood. Const. art. X VI, § 1*°; AGO 1996 No. 11
(Question 1); see RCW 79.11.020; Roberts, 63 Wash. at 575-76. The sale
of trust land is subject to constitutional and legislatively created
restrictions. Const. art. XVI; ch. 79.11 RCW. But, the Washington
Supreme Court has held that the Legislature has not by law devoted or
reserved those lands to a particular use. This is clear from City of Seattle,
where the Court found that capitol building trust lands (which are of the
same character as school trust lands) were not devoted to or reserved for a

particular use by law:

It is admitted by the state in this action that the capitol
building lands which the city of Seattle seeks to condemn
are not devoted to or reserved for a particular use but
are subject to sale. If the legislature had intended to
exempt such state lands from condemnation, it would seem
that it would have expressly so limited the term °‘state
lands,’ as used in RCW 8.12.030.... This the legislature did
not see fit to do, and the relator suggests no reason why
such a limitation should be inferred.

54 Wn.2d at 147 (emphasis added).

%> «All the public lands granted to the state are held in trust for all the people and
none of such lands, nor any estate or interest therein, shall ever be disposed of
unless the full market value of the estate or interest disposed of ... be paid....”
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Although few cases have addressed the issue, the Supreme Court
consistently finds that reservation from sale is critical to determining
whether public lands have been reserved for a particular use by law. See
Draper Machine Works, Inc. v. Dep’t of Natural Res., 117 Wn.2d 306,
318, 815 P.2d 770 (1991) (“reserved” lands “must remain in state hands™);
Fransen v. Bd. of Natural Res., 66 Wn.2d 672, 675, 404 P.2d 432 (1965)
(state forest lands reserved for a particular use by law because they are
“forever reserved from sale” under RCW 79.22.050); City of Seattle, 54
Wn.2d at 147; see also Jefferson County, 91 Wash. at 459 (dedicated land
is “severed from the mass of public lands, [so] that no subsequent law, or
proclamation, or sale would be construed to embrace it, or operate upon
it.”” (emphasis added)).

School trust lands are subject to sale. Const. art. XVI, § 1.
Therefore, they are not devoted to or reserved for a particular use by law
and may be condemned. See City of Seattle, 54 Wn.2d at 147.

5.4.2. Leased School Trust Lands Are Subject To Sale, And
Condemnation.

Similarly, DNR’s leasing of trust lands for grazing does not
reserve those lands for a particular use by law. Even trust lands subject to
grazing leases can be sold during the life of the lease. RCW 79.11.290

specifically allows for sale to the lessee. And, the specific leases in this
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case reserve DNR’s right to sell the property. E.g., CP 233 (§4.08)
(reserving the State’s right to sell upon 60 days’ notice).

Rather, the sale of leased school trust lands is simply limited to
certain conditions, as is true of all school trust lands. See Const. art. XVI.
These sale limitations are insufficient to fall within the statutory language
of “devoted to or reserved for a particular use by law.” City of Seattle,
54 Wn.2d at 147. They are also fundamentally different from the
restrictions placed on state forest lands, which are wholly and
permanently exempt from sale by statute, ie., “by law.”
RCW 79.22.050 (state forest lands “forever reserved from sale™); Fransen,
66 Wn.2d at 6?5I; see also RCW 79.02.420(2) (community and technical
college forest reserve land “forever reserved from sale” to be “managed in
perpetuity”). As pointed out by the Draper Court, reserved lands “must
remain in state hands.” 117 Wn.2d at 318; see Jefferson County, 91 Wash.
at 459 (dedicated land can no longer be sold). This is categorically untrue
for school trust lands, which may be sold. Const. art. XVI, §1;
RCW 79.11.020.

5.4.3. The Legislature Has Reserved The Right Of The PUD
To Condemn Easements Over School Lands.

Whether or not a sale is at issue, easements can be granted over

trust lands leased for grazing, as evidenced by the leases themselves and
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DNR’s own admission.”® CP 114-15; e.g., CP 233 (§§ 4.02, 4.06). Here,
the PUD does not seek fee ownership of school trust lands, only
easements. Because easements can be granted over leased lands, the PUD
may condemn easements, as expressly permitted by statute.
In addition to the PUD’s express condemnation authority under
RCW 54.16.050, the Legislature again reserved the PUD’s right to
condemn easements over state lands in DNR’s land management statutes:
The foregoing sections relating to the acquiring of rights-
of-way and overflow rights through, over and across lands
belonging to the state, shall not be construed as exclusive
or as affecting the right of municipal and public service
corporations to acquire lands belonging to or under
control of the state, or rights-of-way or other rights
thereover, by condemnation proceedings.
RCW 79.36.580 (emphasis added). Again, there is no challenge to this
statutory reservation of condemnation authority to the PUD.
The PUD made every effort to use DNR’s easement process.
CP 125-27. That process, however, is not exclusive and expressly

reserves the right of the PUD (and other local governments) to condemn

easements. RCW 79.36.580. With its long-planned and court-validated

% It is of interest that the PUD did not name lessees as parties to the
condemnation action, as the Project easements did not take or damage any
property interest that the lessees may have. See RCW 8.12.050. And, there is no
“necessary party” defense asserted by DNR in this case. See CR 12(h), 19.
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Project frustrated by new DNR administration, the PUD used its statutory

grant of condemnation authority.

5.4.4. Leased School Trust Lands Are Subject To Multiple
Uses, Not A “Particular Use.”

Furthermore, leased lands are not devoted to or reserved for a
“particular use” by RCW 79.13.370. Rather, the statute merely states
that if a grazing lease is issued, the lessee can only use the land for the
purposes set forth in the lease (or the lease can be exchanged for an
agricultural lease). RCW 79.13.370. The statute does not prohibit
multiple uses of leased lands, and in fact, other statutes specifically allow
additional uses.”” See, e.g., RCW 79.10.120 (uses or activities by public
agencies may be considered compatible with financial obligations of trust
management); RCW 79.10.125 (allowing fishing, hunting, and
nonconsumptive wildlife activities on lands subject to grazing leases); see
generally “Multiple Use” statutes, RCW 79.10.100-.280.

Significantly, leased lands are also not devoted to or reserved for a

particular use by law. At best, a lease creates a contractual right for the

* The same multiple-use principles hold true for school trust lands generally. In
asserting that school trust lands cannot be used for anything other than to benefit
Washington’s schools (State’s Opening Brief at 12), DNR ignores the statutory
scheme governing DNR land management. While it is true that trust lands must
be used for the beneficiaries, it is entirely inaccurate to assert that all other uses
are excluded. See, e.g, RCW 79.10.120 (permitting multiple uses when
compatible with trust management obligations and listing examples); see also
RCW 79.36.580 (state lands subject to condemnation despite easement process).
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lessee to use DNR property for certain purposes defined in the lease. If
simple leasing of trust lands to private parties was construed as devotion to
a particular use by law, the exclusion in RCW 79.02.010(13) would
swallow the rule. The Court must avoid such a construction. See Pierce
County, 144 Wn. App. at 852.

The school trust lands at issue are subject to sale and are thus not
devoted to or reserved for a particular use by law. City of Seatile,
54 Wn.2d at 147. The lands are further subject to multiple uses, not a
“particular use.” Therefore, the trust lands fall within the plain definition
of state and school lands and can be condemned by the PUD.
RCW 54.16.050, 79.02.010(13); City of Seattle, 54 Wn.2d at 147.

5.5. The School Trust Lands Here Are Likewise Not Dedicated To
A Public Use.

As settled by the Washington Supreme Court more than 50 years
ago, state trust lands not dedicated to a public use are subject to
condemnation. City of Seattle, 54 Wn.2d at 147. DNR did not, and
cannot, show that the trust lands at issue have been dedicated to a public
use. Condemnation is therefore authorized pursuant to RCW 54.16.050

and City of Seattle.
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5.5.1. Dedication To A Public Use Requires More Than
“Active Management” Of Trust Lands.

This Court should reject, as did the trial court, DNR’s argument
that these trust lands are dedicated to a public use simply because they
may be “actively managed” by DNR. According to DNR, “active
management” entails actually using trust lands for their intended purpose
(generating income) or holding the lands in reasonable anticipation of
fulfilling that purpose. State’s Opening Brief at 23, 30-31. In other
words, “active management” is DNR fulfilling its trust obligations. But,
all school trust lands are being managed in some capacity by DNR, as is
required by state law.?®  See, e.g, RCW 79.10.090 (requiring periodic
analysis of all trust lands). DNR’s position is therefore nothing more than
another attempt to exclude all school trust lands from condemnation — an
untenable position under the statutes and controlling precedent. See supra
Section 5.3.

5.5.2. Dedication To A Public Use Reserves Land From
Subsequent Sale, Which Does Not Apply Here.

“Dedication” of state land requires more than DNR simply putting

the property to a productive use (or holding it inactive in anticipation of

?® “The law will not presume, unless forced to do so, that a person intends to do
an illegal act.” Hall v. Anderson, 18 Wn.2d 625, 636, 140 P.2d 266 (1943).

Sk
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use).” DNR’s interpretation of the meaning of “dedication” to a public
use is unsupported. The Washington Supreme Court has described

% “platting,

dedication in terms of dedication by act of the Legislature,
dedicating, and reserving” the specific land for a public use,’' segregating
the specific land from the public domain and appropriating it to the public

3932

by “due dedication, and dedication by some “official act or

declaration.™?

There has been no dedication of these school trust lands. Even if a
formal dedication was not required, there is nothing to suggest that “active
management” as claimed by DNR would suffice under the Supreme
Court’s holdings. Indeed, DNR’s interpretation would strip “dedication to

a public use” of all practical meaning. The Supreme Court held more than

one hundred years ago that devotion to the public purpose of education is

# It is clear that dedicated land need not necessarily be put to present use to be
exempt from sale (or condemnation). See Jefferson County, 91 Wash. at 462.
But, the land must have been properly dedicated. Here, of course, the lands have
never been dedicated.

30 Jefferson County, 91 Wash. at 455-56 (waterway permanently reserved from
sale by statute).

3 1d. at 455.

2 City of Tacomav. Taxpayers of Tacoma (“Tacoma Taxpayers”), 49 Wn.2d
781, 797, 307 P.2d 567 (1957), rev'd on other grounds, 357 U.S. 320 (1958).
DNR asserts that the land in Tacoma Taxpayers was not formally dedicated.
State’s Opening Brief at 20 n.9. In fact, that case did not specify how the land
was dedicated, just that it was dedicated.

* City of Tacoma, 121 Wash. at 452. Indeed, “dedication to a public use”
appears functionally equivalent to “devoted to or reserved for a particular use by
law.” See RCW 79.02.010(13).
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insufficient to prevent condemnation. Roberts, 63 Wash. at 576. DNR
ignores this by proposing that dedication to a public use applies to
essentially all trust lands.

Moreover, as explained by the Supreme Court in Jefferson County,
land that has been dedicated to a public use is no longer subject to sale.
Dedicated land becomes “severed from the mass of public lands, [so]
that no subsequent law, or proclamation, or sale would be construed to
embrace it, or operate upon it.”>* 91 Wash. at 459 (quoting Samish Boom
Co. v. Callvert, 27 Wash. 611, 613, 68 P. 367 (1902)); see also, e.g.,
Fransen, 66 Wn.2d at 675 (state forest lands “forever reserved from
sale”). As set forth above, school trust lands are subject to sale generally,
and even if leased they can be sold or further easements granted upon
them. They are not “dedicated lands™ under Jefferson County.

Further, Jefferson County does not hold that sovereign lands
cannot be condemned. DNR misconstrues Jefferson on this issue. See
State’s Opening Brief at 15, 19-21. Jefferson County, which did not
involve trust lands, holds only that the authority to sell or condemn

sovereign lands is not presumed, but must be expressly conferred by

* DNR correctly points out that dedicating land removes it from the corpus of
state lands (State’s Opening Brief at 15); yet, DNR also acknowledged before the
trial court that the lands in question remain part of the corpus (see CP 36-37
(Declaration of DNR official)).

-36-

512009242



statute. 91 Wash. at 458-59.° The PUD condemnation statute expressly
allows for the condemnation of school lands. RCW 54.16.050. By
asserting that all school trust lands are exempt from condemnation simply
because they are held in the State’s sovereign capacity, DNR would render
this statute (and other condemnation statutes) meaningless.

Even if this Court assumes that school trust lands are held in the
State’s sovereign capacity,’® the Legislature has expressly authorized their
condemnation. This is not only consistent with Jefferson County, but with
all Supreme Court decisions upholding the condemnation of school trust
lands. See City of Seattle, 59 Wn.2d at 147; City of Tacoma, 121 Wash. at
453; Roberts, 63 Wash. at 576. Because the trust lands here are not
dedicated to a public use, they can be condemned. City of Seattle, 59

Wn.2d at 147.

¥ “The rule therefore is that a statute conferring upon the state or other municipal
corporation the general authority to sell, or a statute conferring the right to
condemn state or other municipal property generally, will, in the absence of
express words to the contrary, be confined to such property as it holds in its
proprietary character.” (Emphasis supplied.) See also HTK Mgmt., L.L.C. v.
Seattle Popular Monorail Auth., 155 Wn.2d 612, 622, 121 P.3d 1166 (2005)
(condemnation powers may be expressly conferred or necessarily implied).

% The PUD does not concede this point. The only authority DNR cites for this
proposition is Soundview Pulp Co.v. Taylor, 21 Wn.2d 261, 150 P.2d 839
(1944), overruled by Case v. Bowles, 327 U.S. 92, 66 S. Ct. 438, 90 L. Ed. 552
(1946). Soundview did not involve condemnation authority, and is actually
contrary to other Supreme Court decisions recognizing that dedicated sovereign
lands cannot be sold. Draper Machine Works, Inc., 117 Wn.2d at 318 (sovereign
lands “must remain in state hands™); Jefferson County, 91 Wash. at 459. School
trust lands, however, are undisputedly subject to sale. Const. art. XVI, § I;
RCW 79.11.020.
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5.6. The PUD’s Condemnation Is Authorized Even If The Trust
Lands Are Dedicated Or Reserved Because The PUD’s
Proposed Use Is Compatible With DNR’s Use.

Despite DNR’s attempts to confuse a simple issue, Supreme Court
precedent is clear: even if dedicated to a public use, condemnation of
school trust land is authorized when the proposed use will not destroy the
existing public use. City of Tacoma, 121 Wash. at 453; Roberts, 63 Wash.
at 576. Here, it is undisputed that the PUD’s proposed use will not destroy
DNR’s use of the property. The trial court properly found on uncontested
facts that the PUD could condemn the trust lands under such
circumstances.

5.6.1. The Supreme Court Has Held For More Than A

Century That The Impact From The Proposed Use
Must Be Considered.

As correctly noted by the trial court, “courts do look deeper into
issues of effects, results, interference, and compatible use” in assessing
condemnation authority. RP 17 (May 11, 2010). Nevertheless, DNR
continues to assert on appeal that courts look only at dedication to a public
use in determining whether condemnation is permitted. State’s Opening
Brief at 35. In doing so, DNR mischaracterizes controlling Supreme

Court precedent.
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First, DNR’s attempts to discount the Supreme Court’s holding in
City of Tacoma are unavailing. The condemnation at issue in that case
involved the rights to divert water from an eyeing station, a fish hatchery,
and certain school lands, and the right to condemn a 250-foot strip of the
school lands.’” City of Tacoma, 121 Wash. at 450. In analyzing whether
Tacoma could condemn the right to divert waters flowing past the fish
hatchery, the court explained:

This property is now devoted to a public use, and if the

proposed diversion of the waters of the North fork would

destroy this public use, or so damage it as to preclude its
successful operation, our inquiry would end here.

Id. at 453 (emphasis added). However, the Court found that the public use
in that case would not be destroyed and that diversion would even benefit
the hatchery, which was prone to flooding. Id. Citing Roberts, the
Supreme Court held that condemnation was therefore permissible, despite
the fact that the property was already devoted to a public use. /d. With
respect to the 250-foot strip of school trust lands, the Court likewise held

that Roberts authorized condemnation. Id.

%7 The State misreads the facts of City of Tacoma. State’s Opening Brief at 35.
There is no indication that the school lands at issue were not in use. Although
the eyeing station did not appear to be in use, there was no attempt to condemn
the eyeing station, only the right to divert water from it, just as with the fish
hatchery. City of Tacoma, 121 Wash. at 450, 452.

30
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Contrary to DNR’s assertion, the court did not use a different
analysis for the right to condemn the school land itself and the right to
divert water. Id. at 452-53. Indeed, the court expressly stated that the
Roberts analysis applied to both the water diversion and the taking of the
school lands. Id. at 453. Moreover, the Supreme Court subsequently
reiterated the principles of both Roberts and City of Tacoma in upholding
the condemnation of trust lands in City of Seattle, 54 Wn.2d at 143-44.

DNR’s attempt to reinterpret Roberts is also untenable. See State’s
Opening Brief at 36. When read in context, it is clear that the effect of the
condemnation in Roberts was, in fact, quite significant to the Court’s
decision:

It is also argued that the land taken was already devoted to

a public use — that of education — and therefore cannot be

taken for another public use. There is nothing in the record

to indicate that the 30-foot strip of land in question is

actually in use by the university, and there is nothing to

indicate that the taking of the strip of land will impair the

use of the land remaining. On the other hand, the record

shows that the remaining land will be benefited. Under this

condition it may be taken.

63 Wash. at 576. Indeed, DNR’s characterization of Roberts is rejected by

the Supreme Court’s subsequent application of Roberts in City of Tacoma,

121 Wash. at 453.
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Finally, DNR fails to recognize the Supreme Court’s direction
from cases such as Jefferson County. See State’s Opening Brief at 37.
These decisions demonstrate that even cases preventing condemnation of
state land are consistent with Roberts and City of Tacoma because the
proposed uses in those cases would have destroyed the public use. See
Tacoma Taxpayers, 49 Wn.2d at 791 (“The state-owned Mossyrock Fish
Hatchery and the land necessary for its operation, which are of substantial
value, will be inundated by the proposed dam.”); Jefferson County, 91
Wash. at 455 (“[A]n appropriation of the parts sought to be condemned by
the railway company will render [the waterway and adjoining public
streets] useless for the purposes for which they were dedicated.”). The
PUD’s Project neither interferes with, nor destroys, any public use of the
school trust lands.

In other words, cases such as Jefferson County are not intended to
show an in-depth compatible use analysis, but to show why compatible
use was not at issue in those cases — destruction of the public use was
undisputed. The cases also illustrate the consistency of the Supreme Court
on this point. If the public use is compatible with the proposed use (as in
Roberts and City of Tacoma), condemnation is permitted. If the public use

would be destroyed (as in Jefferson County and Tacoma Taxpayers),
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condemnation is prelcludecl.38 DNR’s assertion that such an inquiry is
irrelevant ignores the Supreme Court’s analysis in Roberts and City of
Tacoma. The trial court was correct to employ the Supreme Court’s
approach.3 ? This Court will find that the trial court’s decision is supported
by the uncontested facts in the record.

5.6.2. DNR Did Not Present Any Evidence That The PUD’s
Proposed Use Will Destroy DNR’s Use.

Critically, DNR never disputed at the trial court the PUD’s
evidence that its easements will not destroy the current uses of the State’s
trust land, or destroy the purpose behind such use. Indeed, the PUD’s
proposed easements will benefit the economic purpose behind the trust
lands by providing revenue through compensation for the easements,
while still allowing continuing revenues from grazing uses. There was no
suggestion, let alone fact, before the trial court that grazing and

transmission lines are incompatible. To the contrary, the trial court had

% DNR’s citation to Jefferson County and claim that the question is “solely one
of power,” not of whose right to the land is “superior” (State’s Opening Brief at
35), is inapposite. The controlling standard here is compatibility, not superiority.

** DNR cites no authority for its argument that DNR is the proper authority to
determine compatible uses. In fact, case law demonstrates that it is within the
court’s province to make this determination. See City of Tacoma, 121 Wash. at
453; Roberts, 63 Wash. at 576. While DNR is free to present evidence and
argument as to whether a proposed use is compatible with an existing one, there
is no authority designating DNR as the arbiter of such disputes. See
RCW 79.36.580 (reserving the PUD’s authority to condemn rather than utilize
DNR’s easement application process).
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ample evidence in the record to support its finding of compatibility. E.g.,
CP 124-47, 151-53, 162-66.

DNR cannot challenge its own leases that recognize easements
over grazing lands are a contemplated part of the leased lands. E.g.,
CP 233 (§§ 4.02-.03, .06); see also RCW 79.13.030. Those leases also
contain specific provisions that address condemnation of all or part of the
leased land by “amy public authority.” E.g., CP 240 (§ 10.06). These
condemnation provisions not only recognize that such condemnation can
occur, they allow for continuation of the leases after condemnation if the
parties desire. I/d. The condemnation of easements will not destroy (or
even interfere with) the current uses of the property.

As discussed above, multiple uses of trust land are not only
permitted by statute, they are encouraged when in the best interests of the
State and its citizens and consistent with applicable trust provisions.
RCW 79.10.100 (directing that a multiple-use concept be utilized by
DNR); see RCW 79.10.120 (use by public agencies specifically
considered an appropriate additional use). The current presence of PUD
transmission lines across State lands in Okanogan County, and
transmission lines across State lands throughout Washington, conclusively

demonstrate the application of those laws.
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Where, as here, the purpose of the trust mandate is being fulfilled
by compensation for the easements, and those easements will provide a
significant benefit to the public through the provision of electrical power,
multiple uses are to be encouraged, not impeded. If DNR believes that
policy should change, the remedy lies with the Legislature, not this Court.

As the trial court correctly found, the condemnation of easements
in this case furthers the purpose of the trust mandate. RP 21-22 (May 11,
2010). The primary purpose of federally granted trust lands is to provide
economic support to the trust beneficiaries.*’ See, e. g, AGO 1996 No. 11
(Question 5(c)). Accordingly, in its management of school trust lands,
DNR may consider factors other than the economic well-being of the trust
(such as environmental considerations), but it can only act on those factors
if they “do not interfere with the value of the trusts or the economic
productivity of the trusts.”*' Id.

DNR did not argue that condemnation of the easements will

negatively impact the economic productivity of the trusts. To the

“* This stands in contrast to state forest lands, which are designated to promote
reforestation. See RCW 79.22.010; AGO 1996 No. 11 (questions concerning
forest board transfer lands). While management of forest lands may be similar to
that of federally granted lands, the underlying purpose is quite different, even if
economics plays a role.

! As noted earlier, DNR is bound by the EIS process (WAC 197-11-545) and
this Court’s holding regarding the adequacy of the EIS and the propriety of the
PUD?’s route selection (Gebbers v. Okanogan County PUD No. 1, 144 Wn. App.
371, 183 P.3d 324, rev. denied, 165 Wn.2d 1004 (2008)).
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contrary, by compensating the State for the easements, whether through
the easement application process or through condemnation, the PUD is
furthering the purpose of the trust through additional income to the trust
beneficiaries. Because the PUD will not take fee ownership over the
condemned lands, DNR can also continue to lease those lands for grazing
purposes as an ongoing source of revenue.

Despite ample opportunity, DNR presented no evidence or
argument to show that the Project would impact DNR grazing leases or
permits or otherwise inhibit cattle grazing in or near the transmission line
easements. See CP 41-47; RP 27-38 (Apr. 30, 2010); see also RP 12-13
(May 11, 2010) (“There’s no evidence of any negative effect on
grazing.”); RP 18 (May 11, 2010). The fact that DNR adopted a legal
strategy that did not involve disputing the PUD’s evidence that the uses
are, in fact, compatible does not mean that the trial court’s determination
was in error. DNR simply failed to raise a genuine issue of material fact
on this issue. It is precluded from now asserting a different factual claim
(even if it could be supported) at this level.

5.7. DNR And Conservation Northwest Argue Policy, Not The
Law.

The statutes are clear. The PUD may condemn school trust lands

for its transmission line project. RCW 54.16.050. This is controlling
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authority. DNR and Conservation Northwest argue their policy views in
this appeal, not the law. DNR asserts that allowing condemnation in this
case would effectively elevate the PUD’s condemnation authority over
DNR’s duties and authority to manage state trust lands. State’s Opening
Brief at 29-33. But this is precisely the scheme the Legislature (and
the people by initiative) chose to adopt more than 80 years ago. The
Legislature reinforced this framework by reserving the condemnation
rights of public utility districts and other local governments in DNR’s own
land management statutes. RCW 79.36.580.

In truth, it is DNR’s argument that improperly elevates DNR’s
claimed authority above the Legislature’s choice to grant public utility
districts and other local governments the authority to condemn trust
lands.** DNR would have the Court ignore this express grant of authority.
However, it is not the role of this Court to legislate. See Campbell &

Gwinn, L.L.C., 146 Wn.2d at 9-10 (“The court’s fundamental objective is

2 Notably, the State’s assertion that the PUD is not burdened by any trust
obligations mischaracterizes the role of public agencies. State’s Opening Brief at
31. Courts have held public office to be synonymous with public trust and that a
public officer’s relationship with the public is that of a fiduciary. City of
Northport v. Northport Town Site Co., 27 Wash. 543, 548-50, 68 P. 204 (1902).
The Legislature has expressly recognized that relationship in various statutes.
See, e.g., ch. 42.23 RCW; ch. 42.30 RCW. The real question is whether the
Commissioner of Public Lands is upholding his fiduciary duties by wasting
taxpayer and ratepayer resources on an appeal that the Attorney General has
called “meritless.”
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to ascertain and carry out the Legislature’s intent, and if the statute’s
meaning is plain on its face, then the court must give effect to that plain
meaning as an expression of legislative intent.”). DNR’s and
Conservation Northwest’s policy arguments must be rejected in light of
the controlling statutes and Supreme Court precedent.

6. CONCLUSION

The Washington Constitution, and the longstanding expression of
the people’s and the Legislature’s direction, authorize the sale of school
trust lands. Lands available for sale are lands that may be condemned for
public use.

For more than 80 years, the PUD has had express statutory
authority to condemn school trust lands (not devoted to or reserved for a
particular use by law or dedicated to a public use). RCW 54.16.050,
79.02.010(13); City of Seattle, 54 Wn.2d at 147. The Legislature
reaffirmed this condemnation authority in DNR’s controlling statutes.
RCW 79.36.580. That authority is undisputed and unchallenged.

Here, the state trust lands are not devoted to or reserved for a
particular use by law, and not dedicated to a public use. And, even if the
trust lands were reserved or dedicated, the Supreme Court holds that the
PUD can condemn its proposed easements because the easements would

not destroy DNR’s use of those lands. See City of Tacoma, 121 Wash. at
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453. The PUD’s easements do not destroy, or even interfere with, the
existing grazing. Therefore, pursuant to state statute and longstanding
Supreme Court precedent, condemnation is authorized in this case.

The State Constitution places the duty to legislate on the
Legislature. The duty to interpret and apply ambiguous legislation rests
with the courts. There is no assertion or argument that the controlling
statutes are unclear or invalid. Therefore, it is the duty of the Court to
apply those statutes to affirm the condemnation of the school trust lands in
this case. The PUD requests that this Court affirm the summary judgment
orders in favor of the PUD, and dismiss the appeals of DNR and
Conservation Northwest.

RESPECTFULLY SUBMITTED this 23rd day of May, 2012.

LAW OFFICE OF MICHAEL D. HOWE
Michael D. Howe, WSBA No. 5895

FOSTER PEPPER PLLC

Aol D2

P. Stephen DiJulio, WSBA No. 7139

Michael S. Schechter, WSBA No. 35602
Adrian Urquhart Winder, WSBA No. 38071
Attorneys for PUD No. 1 of Okanogan County
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Appendix A



b-v

'LAWS OF WASHINGTON

PASSED AT. THE
Twenty-Second Regular Session
1931

.CHAPTER 1,
| (INITIATIVE TO THE LEGISLATURD NO, 1.

FOWER AND WATHER DISTRIOTS.

AN Aor relating to and authorizing the establishment of public
utility distriets, and the consolidation thereof and annexation
‘thereto; providing for the construction,- purchase, -condemna-

tion and purchase, acquisition, msaintenance, conducting, opsr-

ation, development and regulation by such dlstricts of certain
kinds of publlc utilitles; providing methods of payment there-_
for; and providing for the greatlon of local.asgessment dig-
tricts by, and defining, prescribing and regulating the powers,
duties and government of, such utility districts,

- Be it enacted by the Legislature of the State of

Washington:

Broriox 1. The purpose of this act js to author- -

ize the establishment of public utility districts to
conserve the water and power resources of the State
of Washington for the benefit of the people thereof,
and to supply publio utility service, including water

and eleotricity for all uses.

' Sro. 2. Municipal corporations, to be lnown Distrlot,

! ag public utility districts, are hereby anthorized for catablisned
i the purposes of this act gnd may be establighed
¢ within the limits of the State of ‘Washington, as pro-
b vided herein. -



v

:,Prnpnnl to

eraate
submittad
to vote,

‘Potitlon Alsd.

Withdrawal

of elgnatures.

Auditor's
cartificats.

Notlca ot
elactlon,

BDSEION LAWS, 1831 [Cm. 1.

Smo, 3. At any general election the board of
county commissioners of any county .in this state
may, or on petition of ten (10%) per cent of the
qualified electors of such county, based on the fotal
vote cast in the last general county election, shall,

by resolution, submit to the voters of such county"
the proposition of creating a public utility district.

which shall be coextensive with the limits of such
-county as. now or hereafter established. Such peti-
tion ghall be flled with the comnty -auditor, who
shall within fifteen days examine the signatures
thereof and certify to the sufficiency or insufficiency
thereof, and for such purpose the county auditor
shall have access to ‘all registration books in the
possession of election officers within such county. If
guch petition be found to be insufficient, it shall be
returned to the pergons filing the same, who may
amend or add names thereto for ten days, when the
same shall be returned to the county aunditor, who
shall have an additional fifteen days to examine the
same and attach his certificate thereto. No person
having signed such petition shall be allowed to with-
draw his name therefrom after the filing of the same
with the county auditor. Whenever such petition
shall be certified to as sufficient, the county auditor
shall forthwith transmit the same, together with his
certificate of sufficiency attached thereto, to the
board of county commissioners, who shall there-
upon immediately transmit such proposition to the
election board.of such county, and it shall be the
duty of such county election board to submit such
proposition to the voters at the next general elec-
tion. The notice of the .election shall state the
boundaries of the proposed public utility district
and the object of such election, and shall ih other
respects conform to the requirements of the general
laws of the State of Washington, governing the time
and manner of holding elections. In submitting the

e e e —
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said quastmn to the voters for their approval or re-
jection, the proposition shall be expressed on said
ballot substantially in the following terms:

Publio Utility District No.._c...... YOS ||

Public Utility District No,oo. NO |

Any petition for the formation of a public
utility district may describe a less area than the
entire county in which the petition is filed, the
boundaries of which shall follow the then existing

" precinet boundaries and not divide any voting pre-

cinet; and in the event that such a petition'is filed
the board of county commissioners shall fix a date
for a hearing on such petition, and shall puplish the
petition, without the signatures thereto appended,
for two weeks prior to the date of the hearing, to-
gether with a notice stating the time of the meeting

when such petition will be heard. Such publication,
" and all other publications required by this act, shall

be in a newspaper published in the proposed or es-
tablished publio utlllt,'y distriet, or, if there be no
such newspaper, then in a newspaper published in
the county in which such district is situated, and of
general circulation in such county. The hearing on

such petition may be adjourned from time to time,

not exceeding four weeks in all, If upon the final

* hearing the board of county commissioners shall
find that any lands have been unjustly or improperly.

included within the proposed public utility district
and will not be bensefited by inclusion therein, the

"said board shall change and fis the boundary lines

in such manner as it shall deem reasonable and just
and conducive to the public welfare and convenience,
and make and enter an order establishing and defin-

ing the boundary lines of the proposed publie utility

district: Provided, That no lands shall be included
within the boundaries so fixed lying outside the

Bhallot title.

District area.

Has lrlng on
petition,

Publlcatlona,

Final
henrlog.

Boundarles
fixed,
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boundaries described in the petition, except upon
the written request of the owmers of such lands.
Thereafter the same procedure shall be followed as
prescribed in this act for the formation of a public
utility ‘district including an entire county, except
that the petition and election shall be confined solely

- to the lesser public utility district.

Misction
relurns,
CRnvass,

Distriot
nametd

Commisslen.

Diastriots
numberad.

" the office’ of public utility district commissioner

Commlssion-
ers,‘qualifi-
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Sno. 4.. Within five days after such election, the
election board of the county shall canvass the re-
turns, and if at such election & majority of the voters
voting upon such proposition shall vote in favor of
the formation of such district, the election board
shall so declare in its canvass of the returns of such
eloction, and such public utility district shall then
be and become a municipal corporation of the State

of Waghington, and the name of such public utility -

distriet shall be Public Utility District No. .......... of
County. The powers of the public
utility district shall be exercised through a commis-
sion consisting of three members, one from each of
the three county commissioner districts of the
county in which the public utility district is located,
when the public utility district is coextensive with
the limits of such county. When the public utility
district compriges only a portion of the county, thres
commissioner districts, numbered consecutively, hav-
ing approximatsly equal population and boundaries,
following ward and precinct lines, as far as practic-

able, shall be described in the petition for the forma-
“ tion of the public utility district, and one commis-
sioner shall be elected from -each of said commis-

sioner districts. No person shall be eligible to hold

unless he is a qualified voter and a fresholder within
such public utility district, and is and has been a
resident for a period of threa years, except as here-
inafter provlded of the commigsioner dlatnot from
which ho is elected. .

g mim Y e et Gels, pem th rms v fam ol
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Public utility distriet commissioners shall hold
office for the term of three (3) years and until their
respoctive sucoessors are slected and qualified, each
term to commence on the fourth Tueaday in March
in each year in Class A counties and counties of the
first class, and in all other counties on the second
Monday in January in each year, following the elec-
tion thereto. At the same election at which the pro-
position is submitted to the voters as to whether a
public utility district ghall be formed, three (3) com-
missioners shall be elected to hold office, respectively,
for the term of one, two and three years. All can-
didates shall be voted ‘upon by the entire public
utility distriet, and the candidate residing in com-
missioner district number one receiving the highest

o

Commlssion-
ars, Lerms,
sleclions,
dates,

Commlasion-
er districts,

number of votes in the public utility district shall .

hold office for the term of three (3) years; and the
candidate residing in .commisgioner district number
two receiving the highest number of votes in the
public utility district shall held office for the term
of two (2) years, and the oandidate residing in com-
misgioner district -number three receiving the
highest number of votes in the public utility distriet

shall hold office for the term of one (1) year, each’
- of said terms to date.from the times specified in this

section following the election, but alse to include
the period intervening between the election and the
beginning of the regular terms specified in this sec- -
tion, All expenses of slections for the formation of
such public utility districts shall be paid by the
county holding such election, and such expenditure
is hereby declared to be for a .county purpose, and
the money paid out for such purpose shall be Tepaid
to such county by the public utility distriet, if
formed. Nominations for public utility distriet
commissioners shall be by petition signed by omne

hundred (100) qualified slectors of the public utility .

district to be filed in the office of the county auditor

Furml.tlon
exXphniues.

Corma-

- misgloners

nominatad.
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not more than szxty (60) days, and not less than
thirty (30) days prior to the day of such eleotion:

Provided, however, That in any public utility dis-'

trict having a population of less than four thousand,
such nominating petition shall be signed by a num-
ber of qualified electors equaling ten (10) per cent
or more of the qualified electors of the public utility
district. A vacancy in the office of public utility
district commissioner shall occur by death, resigna-
tion, removal, conviction of a felony, non-attendance
at meetings of the public utility district commission
for a period of sixty (60) days unless excused by
the public utility district commission, by any statu-
tory disqualification, or by any permanent disability
preventing the proper discharge of his duty. .In the
event of a vacancy in said office such vacancy shall
be filled at the next general election, the vacancy in
the interim to be filled by appointment by the re-
maining commigsioners. If there should be at the
game time such number of vacancies that there are

-not in office a majority of the full number of com-.

miggioners fixed by law, a apema.l election shall be
called by the county election board upon the request
of the remainder, or, that failing, by the county elec-
tion board, such election to be held not more than

- forty (40) days after the occurring of such va-

canmea

A majority of the Persons holding - the office of
public utility district commissioner at any time shall
constitute & quorum of the commission for the trans-
notion of business, and the concurrence of a ma-
jority of the persons holding such office at the time
shall be necessary and shall be sufficient for the
passage of any resolutien, but no business shall be

transacted unless there are in office at least a ma-

jority of the full number of commissioners fixed by
law.

—paEe
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The boundaries of the commissioners districts Roymisries
shall not be changed oftener than once in four (4)
years, and only when all members of the commis-
wion are present: Provided, That any proposed
change therein must be made by resolution and no-,
tice of the time of & public hearing thereon ghall Heering
be published for two (2) weeks prior thereto: dnd

9

Provided further That upon a referendum petition Reforendu.

signed by 'six per cent (6%) of the qualified voters
of the public utility district being filed with the
clerk, the commission shall submit such proposed
change to the voters of the public utility district for
their approval or rejection. The checldng of said:
petition as to its sufficiency or insufficiency shall be
governed by the provisions in this aot relating
thersto,

Szo, 5, The term general election as used in thig Blections.
act shall be held and construed to mean biennial

general elections at which state and county officers

are elected, and also public utility district elections
for the election of commissioners. Public utility

district elections for the election of commissioners
held in Class A cowilies and -counties of the first

olass ghall be held on the second Tuesday in March
in each year, and in all other counties on the first
Saturday in December in each year. The elaction

‘board of the county shall give notice of all elactions Notice.

held under the provisions of this act for the time
and in the manner -and form provided by law for
city, school district and port district elections,
Whenever in the judgment of the election board

of the county an emergency exists, and such board Bmergency.
is requested so to do by a resolution of the publie
utility district commission, it may call a special elec-
tion at any time in such public utility distriot, and

at any such special election said board may com-
bine, unite or divide precincts for the purpose of
holding such special election, and every such special

™
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election so called shall be conducted and notiep~
thereof given in the manner provided by law. .-~
The chairman of the board of county.cémmis-
sioners, -the county anditor and the prosecuting
attorney of the county in which the eléction is held
shall .constitute an election board for all-elections
held under the provisions of this.act; and it shall be
the duty of such board to provide polling places for
holding elections under this act, to appoint the elec-
tion officers, to provide their compensation, to pro-
vide ballot boxes, and ballots or voting machines,
poll books and tally sheets, and deliver them to the
election officers at the polling places, to publish and
post notices of calling such elections in the manner
provided by, law, and to apportion to the public

utility distriet its share of the expense of holding .

such election. _
The election officers appointed by the election

board of the county shall conduct such elections and

shall receive and ‘deposit ballots cast thereat in a

separate ‘ballot box, and shall count saidballots .

and make returns thereof to the election board rof
the county, which hoard shall constitute a canvass-
ing board for all elections held under the provisions
of this act. The manner of conducting and voting
at elections under this act, opening and closing of
polls, keeping of 'poll lists, canvassing the votes,

. declaring the result, and certifying the Teturns,

shall be the same as provided by the general elec-
tion laws governing the election of state and county
officers, except as otherwise provided in this act.
The publio utility district commission shall cer-.
tify to the election board a list of offices to be filled
at ‘any election to be held under the provisions of
this act,-and such commission, if it desires to sub-
mit to the voters of such public utility district any
proposition for their approval or adoption, or rejec-
tion, at any election held under the provisions of this

O=. 1] SHSSION LAWS, 19881,

act, shall reqnire the secretarg of guch commission
to certify the samae to the election board at the time
and in the manner and form now provided by law
for certifying propositions to said.board by the gov-
erning boards of cities, towns and port districts.

Sro. 8. All public utility districts organized

under the provisions of this act shall have power:

(&) Tb make & wurvey of hydro-electric power,
irrigation and domestic water supply resources
within or without the district, and t6 compile com-

prehensive mapa and plans showing the territory:

that can be most économically served by the various
resources and utilities, the natural order in which
they should be developed, and how they may be
joined and co-ordinated to make a complete and sys-
tematic whole;

(b) -To construoct, condemn and purc.hase. pur-

chase, acquire, lease, add fto, maintain, operate,’
develop' and regulate- all lands, 'property, prop-
erty rights, water, water rights, dams, ditches,

flumes, aqueducts, pipes and pipe lines, water
power, leases,. easements, rights of way, fran-
chises, plants, plant facilities and systems ‘for
generating eleotric energy by.water power, steam
or other methods, plant, plant facilities and 8ys-
tems for developing, comserving and distribut-

ing. water for domestic use and irrigation, build-

ings,~structures, poles and pole lines, and oables
and conduits and any and all other facilities, and to
exercise the right of eminent domain to effectuate
the foregoing purposes or for the acquisition and
darfaging of the same or property of any kind ap-
purtenant-thereto, and for the purpose of acquiring

the right to make physical connection with plants.

and plant faeilities of any and al] persons, corpora-
tions and municipalities, and such right of eminent
domain shall be exercised and instituted pursuant
to resolution of the commission and conducted in

11
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the same manner and by the same procedure as is
or may be provided by law for the exercise of the
power of eminent domain by incorporated cities and
towns of the State of Washington in the acquisition
of like property and property rights. It shall be no
defense to & condemnation proceeding hereunder
that a portion of the eleotric current generated or
gold by such publio utility district will -be :applied
to private purposes provided the principal uses in-
tended are public; Provided, That no publiv utility

owned by a ocity or town shall be condemned here- .

under, and none shall be purchased without submis-

sion of the question to the voters of the utility dis- !

triot. In any condemnation proceeding under this
aot, the court shall submit to the jury the values
placed upon such property by the county assessor
or other taxing authority, for taxation purposes,
and in respect to property, plants and facilities of
persons and corporations using public highways for
the furnishing of public service without franchises,
shall consider in determining the value thereof the
fact that such property, plants and facilities are
subject to be removed from such highways by
reason of being so operated without such franchises.

(¢) To comstruct, purchase, condemn and pur-
chase, acquire, add to, maintain, conduct and operate
water works and irrigation plants’ and systems,
within or without its limits, for the purpose of fur-
nishing such public utility district, and the inhabit-
ants thereof, and any other persons, including public
and private corporations within or without its lim-
its, with an ample supply of water for all uses and
‘purposes, public and private, including water power,
domestio use and irrigation, with full and exclusive
authority fo sell and regulate and control the use,
distribution and price thereof.

(d) To purchase, within or without its limits,
electric current for sale and distribution within or

ot g AR R
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without its limits,»and to construct, condemn and
purchase, purchase, acquire, add to, I{l&iﬂt&iﬂ, con-
duct and operate works, plants, transmission and

13

distribution lines and facilities for generating elec-

trio current, operated either by water power, steam
or other methods, withinor without its limits, for the
purpose of furnishing said public utility distriot,
and the inhabitants thereof and any other person,
including public and private corporations, within or
without its limits, with eleotric ourrent for all uses,
with full and exclusive authority to sell and regulate
and oontrol the use, distribution, rates, service,
charges and price thereof, free from the jurisdiction
and control of the director of public works and di-
vision of public utilities, in all things, together with

- the right to purchase, handle, sell or lease motors,

lamps, transformers and any and all other kinds of
equipment and accessories of every nature and kind
whatsoever necessery and convenient for the use,
distribution and sale thereof; Provided, That the
commission shall not supply water to a privately
‘owned utility for the production of electric energy,
and may supply, directly or indirectly, to privately
owned public utilities which sell electric energy or
water to the public, any of the surplus electric en-
ergy or water under its control, and contracts there-
for ghall not extend over a longer period than three

Rntes.

Watsr sup-

e L
owns

utll.lt;.

(3) years: Provided, That it must at all times first

male adequate provision for the needs of the dis-
trict, both actual and prospective.

(e) And for the purposes aforesaid, it shall be
lawful for any public utility district so organized to
take, condemn and purchase, purchase, and acquire
any and all public and private property, franchises
and property rights, imcluding state, county -and

- gchool lands, 'and property and littoral and water

Condemna-
tion of publlc
and private
property.

rights, for any of the purposes aforesaid, and for -

railroads, tunnels, pipe lines, aqueducts, transmis-
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gion lines, and any and all other facilities necessary
or'convenient, and, in connection with the construc-
tion, maintenance ‘or operation, of any such ufility
or utilities, to acquire by purchase or condemnation
and purchase the right to divert, take, retain and
mnpou.nd and use water from or in any lake or
‘watercourse, regardless of whether such' lake or

. watercourse -or the water therein be public.or pri-

vate, navigable or non-navigable, or held, owned or

used by the state, or any subdivision thereof, or by

any person or corporation for any public or privéte
use, proprietary or governmental, or any under-
flowing water within the state; and such public util-
ity district is hereby authorized and empowered to
eract and build, within or without its limits, dams
or other works across any river or watercourse, or
across or at the outlet of any lake, up to and above.
].ugh water mark; and, for the purposo of construct-
ing or laying: aqueducta or pipe lines, dams or water-
works or other necessary structures in storing, re-
taining and distributing water.as above provided,
or for any of the purposes provided for by this act,
such public utility-district shall have the right to
ocoupy and use the beds and shores up to the high
water mark of any such lake, river or watercourse
and to acquire by purchase or by condemnation and

_ purchase, or otherwise, any water, water rights,

easements or privileges named in this act.or neces-
sary for any of said purposes,-and any such public
utility distriet shall have the right to-acquire by
‘purchase or ‘condemnation &nd purchase, or other-
wigd, any lands, property or privileges necessary to
be had to protect the water supply of such public
utility distriet from pollution; Provided, That
should private property be.necessary for any such

. purposes, or for storing water above high water

mark, such public utility ‘district may conidemn and
:purchase or purchase and acquire such private prop-

L
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erty. Such public utility district shall have power
to build and maintain inter-tie lines connecting its
power plant and distribution system.with the power

15

plant and distribution system owned by any other - -

public utility district, or municipal corporation, or
to connect with the power plants and distribution
systems owned by any municipall corporation in the
district, and from any such inter-tic line to gell
electric energy to any individusl, or public utility
distriet, or any city or town, or other corpordtions,

public or private, and, by means of transmission or -
pole lines, to conduct electric energy from the place

of production to the point:of distribution, and to
construot and lay aaid aqueducts, pipe or pole lines,
and transmission lines along and upon publi¢ high-
ways, roads and streets, and to condemn and pur-
chase, purchase or acquire, lands, franchises and
rights of way necessary for-the same.

(1) To contract mdahtednaaa or borrow money
for corporate purposes on the credit of the corpora-
tion or tho revenues of the: public utilities thereof,
and to issme genmeral obligation or utility bonds
therefor; bearing interest at a rate not exceeding
six per cent per annum, payable semi-annually, said
bonds not to be sold for less than par and acerued
interest; to purchase with surplus funds, local utlhty
district bonds of districts created by the commigsion
and s¢ll the same giving preference to residents of
the distriet, and to create a revolving fund to insure
the prompt ‘paynient of all local utility distriet
bonds. ‘

(g) To raise révanue by the levy of an annual

tax on all taxable property within such public utility

distriet not exceeding two mills in any one year, ex-
clusive of interest and redemption for general obliga-
The commission shall prepare & pro-
posed budget of the contemiplated financial trans-
actions for the ensuing year, and file the same in the
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records of the commission on or before the first
Monday in September. Notice of the filing of said
proposed budget-and the date and place of hearing

on the same shall be published for at least two con-

secutive weeks in a newspaper printed and of gen-

" eral circulation in said county. On the first Monday

in Qctober, the commission shall hold a public hear-
ing on said proposed budget at which any taxpayer
may appear and be heard against the whole or any
part of the proposed budget. Upon the conclusion

" of said hearing, the commission shall, by resolution,

adopt the budget as finally determined, and fix the
final amount of expenditures for the ensuing year.
Taxes levied by the commission shall be certified to
and collected by the proper county officer of the
county in which such public utility district is located
in the same manner as is or may be provided by law
for the certification and collection of port distriot
taxes, The commission is authorized, prior to the
receipt of taxes raised by levy, to borrow money or
issue warrants of the district in anticipation of the
revenue to be derived by such distriet from the levy
of taxes for the purpose of such district, and such
warrants shall be redeemed from the firat money
available from such taxes when.collected, and such
warrants shall not exceed the anticipated revenues

of one year, and shall bear interest at a rate of not

to exceed six per cent per annum, _
(h) To enter into any contract with the United

States Government, or any state, municipality or.

other utilit:y district, or any department of those
governing bodies, for carrying out any of the pnwers
authorized by this act.

(1) .To acquire by gift, devise, bequest, leaso or

purchase, real and personsl property necessary or.

convenient for the purposes of the district or any

- local distriet therein.

) Om. 1.] BHESION LAWBS, 1831.

(j) To make contracts, employ engineers, at-
torneys and other technical or professional assist-
ance; to print and publish information or literature
and to do all other things necessary to carry out the
provisions of this act.

The public utility distriet commission shall ap-
point a manager, who shall be appointed for an in-
definite time and be removable at the will of the
commission.  Appointments and removals shall be
by resolution, introduced at a regular meeting and
adopted et a subsequent regular meating by a ma-
jority vote. He shall receive such salary as the
commission shall ix by resolution.

The manager shall be the chief admmmtrahva
officer of the public utility district, and shall have
control  of administrative functions of the district,
and shall be responsible to the commission for the
efficient administration of all the affairs of the dis-
trict placed in his charge. He shall be an expe-
rienced executive with administrative ability, Im
cuse of the absence or temporary disability of the
manager, he ghall, with the approval of the presi-
dent of the commission, designate some competent
person as acting manager,

The manager shall be entitled to attend all meet-
ings of the commission and its committees, and to

‘take part in the discussion of any matters pértain-

ing-to the duties of his department, but shall have
no vote.

The public utility district manager shall ha.ve
power, and it shall be his duty:

- To carr_y out the orders of the commission, and
to see that all the laws of the state pertaining to
matters within the functions of his department are
duly enforced.

To keep the commission fully advised as to the fi-
nancial condition and needs of the districl. To pre-

‘pare, each year, an estimate for the ensuing fiscal
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-year of the probable expenses of his department,

and to recommend to the commission what develop-
ment work should be undertaken, and what exten-
sions and additions, if any, should be mads, during
the ensuing fiscal year, with an estimate of the costs

of such development work, extensions and additions.’

To certify to the commission all bills, allowances

and payrolls, mclndmg claims due contractors of -

public works. To recommend to the commission sal-
aries of the employes of hig office, and a scale of sal-
aries .or wages to be paid for the different classes of
service required by the (district. To hire and dis-
ohargo olerks, laborers and other employees under

~ his direction. To perform such other duties as may

be imposed upon him by Tesolution of-the commis-
sion. It shall be unlawful for him to make any con-
tribution of money in aid of or in opposition to the
election of any ‘candidate for public utility commis-
sioner or to advocate or oppose any such election."

(k) To sue and be sued in any court of com-
‘petent jurisdiction; Provided, That all suits against
the public ntility district shall be’ brought in the
county in which the public utility district is located.
No suit for damages shall be maintained against
such public utility district except on the basis of a
claim therefor flled with the commission of such
district complying in all respects with the terms and
requirementa for claims for damages filed pursuant
to-general law against cities of the second class.

(1) By resolution ‘to establish-and define the
boundaries of local assessment districts to be known
a8 Local Utility District No. for the distribu-
tion, under the general supervision-and control of

the commission, of water for domestic nse and (or)

irrigation and (or) electric energy, and in like man-
ner to provide for the purchasing, or otherwise ac-
quiring, or constructing and equipping distribution
systems for said purposes and for extensions and’

B e s T bl i

Om.1.] BESSION LAWS, 1931,

botterments thereof, and to levy and collect in ac-
cordance with the special benefils conferred thereon,

19

Epeclal
assesaments,

special assessments and re-assessments on property -

specially benefited thereby, for paying the cost and
expense of the same, or any portions thereof, as

herein provided, and to issue looal improvement -

bonds and (or) warrants to be repaid wholly or in
part by collection of local improvement assessments.

The commission shall, by resolution, establish
the method of procedure in all matters relating to
local utility distriots.  Any public utility district

may determine by resolution what work shall be,

done or improvemonts made at the expense, in whole
or in part, of the property specially benefited there-

Procadura.

by; and to adopt and provide the manner, machinery

and proceedings in any way relating to the making
and collecting assessments therefor in pursuange of
this act. BExcept as herein otherwise provided, or
ag may hereafter be set forth by resolution, all mat-
ters and proceedings relating to the local utility dis-
trict, the levying and collection of assessments, the
issuance and redemption of local improvement war-
rants and bonds, and the enforcement of local assess-

‘ment hens hereunder, shall be governed, as ‘nearly

as may be, by the laws relating to local improve-
ments for cities of the first class: Provided, That no
protest against a local utility district improvement
shall be received by the ,commission after twelve
o’clock noon of the day set for hearing. '

. Any improvement authorized by f,]:ia act may be
ordered only by resolution of the commission -sither
upon pefition or resolution therefor. Whenever &
petition, signed by ten per cent of the owners of land
in the district to be therein described, shall be filed

with the commission, agking that the.plan or im-

provement therein et forth be adopted and.ordered,
and defining the boundaries of & local improvement
district to be assessed in whole or in part to pay the

Protests,

Improve-
ment

orderad.

Petition.

Boundarles.
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cost thereof, it shall be the duty of the commission
to fix the date of hearing on such petition, and give
not less than two (2) weeks notice thereof by pub-
lication, The commission may, in its discretion,
deny such petition or order the improvement unless

a majority 'of the owners of lands in said distriot
shall file prior to 12:00 o’clock noon of the day of
said hearing with secretary thereof a petition pro-

. testing against said improvement; and if the com-

mission shall order the improvement, then it may
alter the boundaries of such ‘proposed district and
prepare and adopt detail plans of any such local im-

provement, declare the estimated cost thereof, what

proportion of such cost shall be borne by such local

improvement district, and what proportion of the

cost, if any, shall be borne by the entire public ntil:
ity district. Whenever such a petition signed by a
majority of the landowners in such a proposed local
improvement district shall be flled with the com-
mission, asking that the improvement therein de-
scribed be ordered, the commission shall forthwith
fix a date for hearing on said petition, after which
the commission must, by resolution, order such im-

- provement, and may alter the boundaries of such

Hminent
omnin
prooeadings,

proposed district, prepare and adopt such improve-.

ment, prepare and adopt detail plans thereof, de-
clare the estimated cost thereof, what proportion of
guch cost shall be borne by such proposed local im-
provement district, and what proportion of the cost,
if any, shall be horne by the entire publio utility dis-
trict, and provide the general funds thereof to be
applied thereto, if any, acquire sll lands and other
properties therefor, pay all damages caused thereby,
and commence in the name of the public utility dis-
triot such eminent domain proceedings and supple-
mental agsessments or re-assessment proceedings to
pay all eminent domain awards as may be necessary
to entitle said district to proceed with such worl,

D

s
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and shall thereafter proceed with such work, and

* ghall make and ‘file with the county treasurer its

roll levying special assessments in the amount to be
paid by special assessment against the property sit-

. uated within such local improvement distriet in pro-

portion to the special benefits to be derived by the
property in such local improvement district from
such improvement. Before the approval of such
roll, a notice shall be published ten (10) days: stat-
ing that such roll is on file and open to inspection in
the office of secretary of the distriet, and fixing a
{ime not less than fifteen (15) nor more than thirty
(30) daye from the date of the first publication of
such notice, within which protests must be filed with
gecretary of said distriet against any assessments
shown thereon, and fixing a time when a .hearing

21"

Asgscasmont
roll,

Notica
published. .

Proteats,

. Hearlng.

shall be held by said commission on said proté8ta.’

After such hearing the commission may alter any
and all assessments shown on such roll and may
then, by resolution, approve the same, but if any
assessment be raised, a new notice, similar to such
first notice, shall be given, and a hearing had thereon,
after which final approval of such'roll may be made
by the commission. Any person feeling aggrieved
by such assessments shall perfect an appeal to the
Superior Court of such county within ten (10) days
after such approval in the manner now provided by
law for appeals from assessments levied by cities
of the first class in this state. Hngineering, office
and other expensges necessary or incident to said im-
provement shall be borne by the public utility dis-
trist: Provided, That where any municipal corpora-
tion included within such public utility distriet al-
ready owns or operates a utility of like character for
which such agsessments are levied hereunder, then
all such engineering and other expenses mentioned
above shall be borne by the local assessment dis-
triet. .

Approval,

Court
appeals,

Hnglnesring
eXpenses,
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Whenever - any improvement shall be ordered
hereunder, payment for which shall be made in part
from assessments against property specially bene-
fited, not more than fifty per cent (50%) of the cost
tharaof shall ever be borne by the entire public ntil-
ity district, nor shall any sum be oontnbutad by it
to any improvement acquired or constructed with or

by any other body, exceed such amount, unless & ma- .

jority of the electors of such district shall consent
to or ratify the making of such expenditure.

(m) It is, and shall be lawful for any public
utility distriet organized hereunder to sell and con-

" vey all the works, plants, systems, ntilities and prop-

erties authorized by this act and owned by it after

" proceedings had as required by sections 9512, 9513

and 9514 of Remington’s Compiled Statutes of

_ Washington: Provided, That three-fifths (34) of

the voters voting for such sale, in lien of a majority

-phall be necessary. Public utility distriets shall be

held to be municipal corporations within the mean-
ing of said sections and the commission of such pub-
Lo utility district shall be held o be the legislative
body within the meaning of said sections, and the
president and secretary of such- district shall have

. the same powers and perform the same duties as the

mayor and city olerk referred to in said sections,
‘and the resolutions of the public utility ‘districts
shall be held to mean ordinance within the- meaning
of said sections.

(n) The commission of each public utxhty dis-
trict may -adopt general resolutions to carry, out the
purposes, objects and provisions of this act.

. Smo. 7, Whenever the commission shall deem
it advisable that the public utﬂiﬁy distriot purchase,

_purchase and condemn, acquire, or construct any

such public utility, or ma.ke any additions or better-
ments thereto, or extensions thereof, the. commis-

-sion shall provide I:hare:for by resolution, which shall

" BN, e s S e A ¢
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sﬁacif-y and adopt the system or plan proposed, and
declare the estimated cost thereof, ag near as may

23

Plan,

be, and specify whether general or utility indebted- .

ness is to be incurred, the amount of such indebted-
ness, the amount of intérest and the time in which
all general bonds: (if any) ghall be paid, not to ex-
cead thirty years. In the event the proposed gen-
eral indebtedness to be incurred will bring the in-
debtedness of the public utility distriet to an amount

" exceeding one and one-half per cént ( 1%2%) of the

faxable property of the public utility distriet, “the

Bonds,

Indebtedness.

proposition of incurring such indebtedness and the -

proposed -plan or-system sghell be submitted to the
qualified electors of said public utility district for
their assent at the next general-election held in such
public utility district. :

‘Whenever the commission (or a majority of the
qualifidd voters of such public utility district, voting
at said election, when it is necessary to submit the

" same to said voters) shall have adopted a system or

plan for auy such public utility, as aforesaid, and
ghall have .authorized indebtedness therefor by a

trict, voting at said election, general or public utility
bonds may be used a8 hereinafter provided. Said
goneral bonds shall bo serial in form and maturity
and numbered from -one upwards consecutively.

. The various annual maturities shall commence not

later than the tenth year after the date of issue of
guch bonds. The resolution authorizing the issuance

: of the bonds shall fix the rate of interest the bonds

ghall bear, said interest. not to. exceed six per cent
(6%), and the place and date of the payment of both
principal and interest. The bonds shall be signed
by the president of the commission, attested by the
pocretary of the oommission, and _the geal of the
public utility district shall be affixed to each bond
but not te the coupon; Provided, however, That said

Hioction.

three-fifths voté of the qualified voters of such dis- .

Bonds
lesuad,

Form.

Interest
rate.

Frzecutlon.

80




BESSION LAWS, 1831. [Cx. 1,

‘coupon, in lieu of being so signed, may have printed

thereon a facsimile of the signature of such officers.
The principal and interest -of such general bonds
shall bo paid from the revenue of such public utility
distriet after deducting costs of maintenance, opera-
tion, and expenses of the publie utility distriet, and
any deficit in the payment of principal and interest
of said general bonds shall be paid by levying each
year a tax upon the taxable property within said
district sufficient to pay said interest and principal

of said bonds, which tax shall be due and collectlble )

as any other tax. Said bonds shall be sold in such
manner as the commission shall deem for the best
interest of the distriet. *All bonds and warrants is-
sued under the authority of this act shall be legal
securities, which may be used by any bank or trust
company for deposit with the state treasurer, or
any county or city treasurer, as security for de-
posits, in lieu of a surety bond, under any law relat-
ing to deposits of public moneys.. When the com-
mission shall not desire to incur a generalindebted-
ness in the purchase, condemnation and purchase,
. acquisition, or constrnction of any such public util-
ity, or addition or betterment thereto, or extension
thereof, it shall have the power to oreate a special
fund or funds for the sole purpose of defraying the
cost of such public utility, or addition or batterment
thereto, or extension thereof, into- which special fund
or funds it may obligate and bind the distriet to set
peide and pay a fixed proportion of the gross rev-

enues of such public utility, or any fixed amoynt out -

of, and not éxceeding a fixed proportion of, such rev-

enues, or & fixed amount without regard to any fixed .

proportion, and to issue and sell bonds or warrants
bearing interest mot exceeding six per -cent (6%)
per annum, payable semi-annually, executed in such
manner, and payable at such times and places as the

commission shall determine, but such bonds.or war-

Ox:1.] BHESION LAWS, 1031

rants and.the interest thereon, shall be payable only
out of such spedial fund or funds, In oreating any
such special fund or'funds, the commission shall

“have due regard to the cost of operation and main-

tenance of the plant or system as constructed or
added to, and to any proportion or part of the rev-
enues previously pledged as a fund for the payment
of bonds or warrants, and shall not set aside into
guch special fund or funds a greater amount or pro-
portion of the revenues and proceeds than, in its
judgment, will be available over and above such cost
of maintenance and operation ‘and the ‘amount or
proportion, if any, of the revenues so previously
pledged. Any such bonds or warrants, and interest
thereon, issued against any such fund, as herein pro-
vided, shall be & valid claim of the holder thereof
only as against the said gpecial fund and its fixed
proportion or amount of the revenue pledged to such
fund, and shall not constitute an indebtedness of

'such district within the meaning of the constitutional )

provisions and limitations. Hach such bond or war-
rant ghall state on its face that it is payable from &
special fund, naming such fund and the resolution
creating 1t. Said bonds and warrants shall be sold
in such manner as the commission shall deem for
the best interests of the distriet, and the commis-
gion may provide in any contract for the construc-
tion and acquisition of a proposed improvement or
utility that payment therefor shall be made only in
such bonds or warrants at the par value thereof. - In
all other respects, the issuance of such utility bonds
or warrants and payment therefor shall be governed
by the public utility laws for cities and. towns,

Seo, 8. The commissioners shall serve without

.compensation. - No resolution shall be adopted with-

out & majority vote of the whole commission, The
commigsion shall organize by the election of its own
members of a president and secretary, shall by reso--
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Sec. 9. The county treasurer of the county in
which is located any public utility district shall be
ex-officio treasurer of any public utility district in
such county, and he shall create a fund for any pub-
lic utility district to be lmown as public utility dis-
triet fund, into which shall be paid all money re-

_ceived by him from the collection of taxes in behalf

of such public utility distriot, and he shall also main-
tain such other special funds as may be created by
the public utility commission, into which shall be
placed: such moneys as the public utility commission
may by its resolution direct.

All such public utility district funds shall be ‘de-
posited with the county depositories under the same

_restrictions, contracts and security as is provided

by statute for county depositories, and all intereat
collected on snch public utility funds shall belong to
puch publie utility district and be deposited to its
credit in the proper publio utility district funds.

. Smo. 10. Two or more contiguous public utility
districts may becoms consolidated into ome public
utility district after proceedings had as required by
sections 8909, 8910 and 8911, of Remington’s Com-
piled Eta.tutas of Washington, Provided, That a ten
(10) per cent petition shall be gufficient; and public
utility districts shall be held to be municipal cor-
porations within the meaning of said sections, and
the commission shall be held to be the legislative
body of the public utility district as the term legis-
lative body is used in said sections: Provided, That
any such consolidation shall in no wise affect or im-
pair the title to any property owned or held by any
such public utility district, or in trust therefor, or
any debts, demands, lisbilities or obligations exist-
ing in favor of or against either of the districts so
consolidated, or any proceeding then pending: Pro-
vided, further, That no property within either of
the former public utility districts shall ever be taxed

ox1l SESBION LAWS, 1831, ) 29

‘to pay any of tha mdebtedneas of althsr of the ot.her
such former districts.

The boundaries of any public ut1hty district may Baundaries '

enlargaed,

be enlarged and new territory included therein, after
proceedings had as required by section 8894 of Rem-
ington’s Uompiled Statutes of Washington: Pro-
vided, That a ten per cent (10%) petition shall be

' suﬂiment and public utility districts shall be held

to be mummpe.l corporations within the meaning of
said section, and the commission shall be held to be
the legislative body of the public utility district:
Provided, That no property within such territory so
annexed shall ever be taxed to pay any portion of
any indebtedness of such public utility district con-
tracted prior to or existing at the date of such an-
nexation. '

* In all cases wheréin public utility districts of less Distriot o
area than an entire county desire to be consolidated g;;'sg:-::?ﬁra
with a public utility district including an entire
county, and in all oases wherein it is desired to en-
large a public utility distriet including an entire
county, by annexing & lesser area than'an entire
county, no election shall be required to be held in
the district including an entire county.

Szo. 11. Adjudication of invalidity of any sec- rmvauaity
tion, clause or part of a section of this act shall not 5 lﬁ?:'.ﬁ?“
impair. or othersie [otherwise] affect the validity of
the act as & whole or eny other part thereof.

The rule of strict construction shall have no ap- Buloot o,
plication to this mot, but the same shall be liberally
construed, in order to carry oot the purposes and

- objects for which this act is intended.

‘When this act comes in confliet with any provi- Cgnttiet with
sion, limitation or restriction in any other law, th.ua e
aot shall govern and control, :

Szo, 12.. This aot shall not be deemed or con- Not dsemed '
strued to repeal or affect any existing act, or any other scls.

part thereof, relating to the construction, operation
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Tublic Innds,
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Beds of navi-
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‘Be it enacted by the Legislature of the State of

~ shall mean and include:

leges;

- e * . .'
SESSION LAWS, 1927, | p2. CH, 266.] SESSION LAWS, 1927,

CHAPTER 255. o ?'tatg ch.aritable, éducational, penal and reformatory

: s . institutions; and
All public lands -of the state, except tide lands,

. shore lands, harbor areas and the beds of navigable
: waters.
Szo. 2. Whenever used in this act the term
- Uouter harbor line’’ shall mean a line located and
established in navigable waters as provided in sec-
tion 1 of article XV of the state constitution, beyond
which the state shall never sell or lease any rights
- whatever, _
Sro. 3. Whenever used in this act the term
~““harbor area’’ shall mean the area of navigable
tidal waters determined as provided in section 1 of
- article XV of the state constitution, which shall be

forever reserved for landings, wharves, streets and
~.other conveniences of navigation and commerce.

Sro. 4. Whenever used in this act the term

[B. B. B85.]

PUBLIC LANDS,

. ond disposition of Jands and arens belonging to or held ln
trust-by the state, defining the powers and duties of certalnl
officers in relation thereto, providing for appeals, prohibltins
certain acts in relation Lhereto and providing panaltles o
violations thereof.

Washington:

Secriow 1. Public lands of the State of Wash
ington are lands belonging to or.lheld in trust by
the state, which are not devoted to or reserved for a:
pdrtlcular use by law, and include state lands, tide
lands, shore lands and harbor areas ag hereinafter 48
defined, and the beds of navigable waters belonging?
to the state.

Whenever used i in this. act the term ‘‘state lands’’

line of ordinary high tide and the outer harbor line
and constituting the inuner boundary of the harbor
area. '

School lands, that is, lands held in trust for the
support of the common schools; ;

Uuiversity lands, that i is, lands lield in trust for
university purposes;

Agricultural college lands, that is, lands held in
trust for the use and support of agricultu‘ral col-:

Seo. 5. Whenever used in .this act the term
‘*first class tide lands’’ shall mean the, beds and
shores of navigable tidal waters belonging to the
state, lying within or in front of the corporate
limits of any city, or within one mile thereof upon
_ either side and between the line of ordinary high tide

and the inuner harbor line, and within two miles of
the corporate limits on either side and between the
line of ordinary high tide and the line of extreme
low tide.

~ Sgo: 6. Whenever used in thls act the term
" ‘*second class tide lands’’ shall mean public lands
belonging to the state over which the tide ebbs and

Scientific schioo] lands, that is, lands held in trust.

for the establishment and maintenance of a smentlﬁu
school;

NOrmai school lands, that is, lands held in trus
for state normal schools;

Capitol building lands, that is, lands held in trust
for the purpose of erectmg pubho buildings at the
state capital for legislative, executive and judicial’
purposes;,
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IN THE COURT OF APPEALS, DIVISION III,
OF THE STATE OF WASHINGTON
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