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I. INTRODUCTION 

The commissioiler's ruling; Sarluary 19: 201 1, granting Leslee 

Devlin's request to substitute i11 this appeal as personal representative of 

Christopher Devlin's estate, raised .szin sponte the issue of whether Mr. 

Ilevlin's original order of indigeslcy authorized Ms. Devlin to contislue to 

proceed with the appeal at public expense. The order of indigency relates 

to Mr. Lleviin's ongoing constitutional riglit to appeal, and therefore 

should continue to authorize expenditure of public hnds as necessary to 

protect that right. 

I'he federal and state constitutiosis require the state to pay for the 

costs of aplxal, including tile appois~ti~~cnt of' counsel, for an indigent 

parly \?.here the right to appeal exists. Washington and other state courts 

that allow fix substitution of a party when a criminal defe~lda~lt dies 

recognize the inlportaslce of protecting the defei~dant's riglit io appeal. 

'I'l~e right to appointment of counsel and defense costs paid at public 

cxpeilse must follo\v where courts have intended to protect the right to 

appeal. 

l'o deteiminc the intlige~~cy of the personal rcpreseiitative of an 

estate; the cortrt can look only to tile assets of the estate. 'I'llc estate is the 

substit~~ted party aiid the pei-soiial rcpreseiitative appears only in a 

representative capacity on behalf of the estate. An order of iiidigciicy may 



continue throughout review where the 111digeilt status of tlie party has not 

changed. 

11. INTERES'T OF AMICUS 

The Washington State Office of I'ublic Llcfcnsc (OPD) is an 

indcpcndcnt judicial brallch ageiicy, cveatcd to implement the statutory 

anci coilstitutional right to counsel and to ensure tlic effective and eflicient 

clelivcry of iildigent services lirnded by the state. RCW 2.70.005. 01'D 

rccon~r~le~icls criteria and stai~dards for dcter~l~iuiilg aild verifying 

indigei~cy at both the trial and appellate levels. IiCW 2.70.020(5). OPT1 

does not provide direct representation to clients. RCW 2.70.020. 

01'11's appellate prograim ad mini st el.^ state fu11ds appropriated for 

appellate defense services for illdigell1 parties who are entitled to review at 

public expense, KC:W 10.73.1 50, and coordinatcs with the appellate courts 

to detcrininc liow appellate attorney services should be provided, RCW 

2.70.020(7). OPD cicsigiiates counsel for appointment by the appcllatc 

coiirts, RAP l5.2(g), and processes attorney and other expeilses i~cccssary 

for review. 



This court has requested amicus to subriiii briefing 011 wllcthcr the 

persol~al representative of Mr Dcvl i i l '~  estate may proceed L I I I ~ C ~  his 

original order o f  indigency. Specifically, the court has askcci aiiliciis to 

address: (1 )  Whether there are cases from other jurisdictions that may be 

releva~it to this issue; (2) 111 the evciit it is deterrrlined that the estate cannot 

proceed ii~ldcr the deceased criminal defendant's order of indigeucy, 

\vlietlier the substituted party's indigeiicy sl?ould he deteriiiined under 

RAP 15 2(b) or i~ridcr RAP 15 2(c), and (3) Whctlier t h e ~ e  arc compelling 

public policy coi~sideratioiis. Oi'Il will address these qiiestiolis as they 

relate to the constitulional right to counsel. 

A. WASI-IINGTON AND OTHEII STA'I'ES RECOGNIZE 
THAT SUBSTITUTION PRO'TECTS A ljI<CL.:ASEI) 
DEFENDANT'S RI<;I-IT TO APPEAI,, WHICH 
MANDATES THE CONTINUED IIEPRESENTA'I'ION 
OF AI'POINTEI) COIJNSEL, WHEN NECESSARY TO 
ENSUIIE THE RIGHT TO COUNSEL. 

Bcfore his death, Mr. Ilcvlii~ asserted his right to appeal li-o~ii his 

coilviction and sentence in Spokane Superior Court atid was authorized to 

seek review al public cxpe~lse. If his right to appeal contir~ues aiier his 

death: then the right lo counsel and dcferise costs at public expense must 

also continue to protect thcxt right 



The state constitution guarantees a criminal defcndaiit's right to 

appeal. Wash. Const. art. 1 $ 22; Sirrlc v, l l e v i n ,  158 Wn.2d 157, 170). 142 

P.3d 599 (2006). 'I'he right to counsel attacl~es whcrc the state has 

provided a right to appeal. Stirre 1:. Robinson, 153 Wii.2d 689, 694; 107 

P.3d 90 (2005); E i ~ i t i s  1:. L1ice.v. 469 U.S. 387; 392: I05 S.Ct. 830, 83 

l.,.Ed.2d 821 (1985) (recognizing thc right to coiinsel as "necessary to 

lnalte jthej appeal 'adequate and cflcctive . . . .'" (quoting Grffi17 v. 

I l l i n o i . ~ ,  351 U.S. 12, 20, 76 S.Ct. 585, j C ) l l :  100 1,.Cd. 891 (1956)). Thc 

state n ~ ~ l s t  provide counsel at public expense Lbr indigent parties where thc 

right to counsel cxists. K o h i n , s o ~ ,  at 694: Dozig1u.s 11. (Lilffi,rnia, 372 U.S. 

353. 83 S.Ct. 814, 9 L.Ed.2d 811 (1963). 

Washington and other courts have recognized that substitution o i a  

party iipon the dcatl~ of the dcfcndant pending appeal preserves a 

1 defendant's right in order to appeal to avoid automatic dismissal. In 

1 At least sever1 starcs (including Wasliiiigioti) tliat have adopted some kind of 
s~ihstitutiori procedure; liavc recogiiized tlic ongoiiig I-iglit to appeal. .See .TILIIC ? I .  Corii17 
Ill ,  219 P.3d 752. 761 n. 4'1 (Alaslca 201 I) (recently coiiiitiiig eiglit stales (iiine iiicliiding 
Alaska) tliat rccognizc siibstitiition i i?  lieit of ilbatemcnt oi- dismissal). Src (-iirliri (I; 762 
("Wliile abatei?ieiit is coiili-ary io tlie victims' rigiits under tlie Alaska Constitiition, 
relying oti the presiiinptioli ofgiiilt after convictioti to leave tlic coiiviclio~i intact is 
coiiti-ary to the deiendanr's riglit i o  appeal."); Slnle 1:. !Mc(;eiirick. 3 I Oltio. St. 138; 50') 
N.E.2d 378. 380 (1987) (recognizing tlie deceascd derendant's ".c~!iistitutioiiai rigllt to a 
direct review orl i is  ci-imintil coiivictioii."'); (;oiloil v. Sl~i lc ,  646 S 0 2 d  1207. 1.304 (Miss. 
1'194) rt'illl review . . . prescrvjesj tlic vested riglit oftlie criniinal defi-iidarit to his 
appe;iI."); Sluie I:. ~ M c l l i i n a l ~  144 Wis. 531, 424 N.W.2d 41 I ,  414 (1988) (explaining 
that !lie right to appeal "serves as a iafegiiard to protect ti clei'endaiit againsi errors in tlie 
criiiiitiel proceeditigs . . . . [a!icl/ [a] defeiidant ~\ ' l io dies pendiiig appeal, it-respective o i  



S lu t c  i. Wchh,  167 Wn.2d 470. 219 IJ.3d 695 (2009), the supreme court 

deter~nined that the right to appeal does not require abatement uh i n i t i o  

upon a dcfendat~t's death, but specifically acknowledged the signilicance 

of the dei'endant's ongoing right to appeal. Id. at 475-76; see D e i ~ i n ,  158 

Wn.2d 157. The court loolied to other state courts that had adopted the 

same suhstitution appi.oach based on the reasoning that disinissing the 

appeal without appellate review "'would he violative of the convicted 

crinliniil defe~ldant's f'usidaniental rights, eve11 though he be deceased."' 

Wchh, at 476 ( q z i o z i ~ g  S t u l e  11. Mc(;eiirick, 31 Oliio. St. 138, 509 N.E.2d 

378, 380 (1987)).' 

As suhstitution protects the right to appeal, the right to coutlsel 

i~lust also contiilue to ensure meaninglit1 review. "[Ili' [a dei'ei~dantl is 

denied the services of' an attorney [at public cxpcnse] at the . . . appellate 

stage, the constit~ttional right to appellate revicw is illusory." I I e n d r i x  1;. 

tile cause ofdc;itli. is no less entitled to tiiose safegi~ards."); Sirrie v. Sriiirzai.. 123 N.M. 
778. '145 1'.2cl 0'16. i 004 ( 1  907) (recognizing that si ihst i i~i t iot i  vi~idicates a dekndant's 
coiislilulional riglit to a direct appeal); .Siuic 1,. ( ; o r i / ~ ~ n d ,  I 49  N.J.  564. 694 A.2d 564, 
568 (1997) ( reco~n iz i i i g  tiic "i~npoi-tarit irilcrests o r l l i e  defendant . . . at stake if an 

erroneoils conviclioii is l c i i  standing." ali lro~igh not reltrsing specilically to a defendant's 
right to appeal); hiii see Siote 1,. M(rkrri1u. 70 Hawai'i 40. 8g7 iJ2d  967, 970 ( 1  995) 
(adopting substitiitioii biit I-ccognizir!g iio constitutiotial interests). 

2 Federal courts also liave long I-ecogiiized ttiat death does 1101 deprive a derendanr o f the  
sight to "resoliitioii o f t l i e  inerits of iiis direct appeal." because tiic appeal is an " integral 
pari of jourj systeiii oTfi i ial Iy acijiidicatitig [ l i is j  giiilr or iii~iocciice."' L'rii iedSiore.~ 1:. 

illoeh/ciikrrm/~. 557 1'2d 126. I 28  (7tli Cir. 1977) (ql ioi ing (;riffii.i 1:. i l l ino i .~,  351 0 . S .  12; 
18); , s c v  (11.~0 i.)rii/<<~/,S/~i/r,,s 1:. Ober./fri? 7 I 8 1.2d 894> 896 (9th Cil-. 1983). 



Xhuy. 56 Wn 2d 420, 423, 353 P 2d 878 (1960) lhc  appeal cfrectsvely 

cannot he maintained witllo~t contislued representation, and tl~crcforc the 

state remalsls obligated to protcct the right to couilsel 

In this case, the estate is the substituted party. An estate can only 

be represented by an attorney in court. See iMurinu C'onu'o. Homeowner's 

Ass'r~ v. Strutfbrd ul ~Murina, I,L,<.:, I 6 1 Wn. App. 249, 254 P.3d 827, 

834 (201 1) (recognizing thal an artificial entity, lilte a corporation. must 

he represented by an attonley): und .see ./ones v. Corr. Mecl. S'cn~.s. Inc,. 

401 1;.3d 950, 951 j8th Cis. 2005). The personal representative cannot 

appear pro se to rcprcscnl the interests ol' the estate: wl?icli would 

constitute the unauthorized practice of law. RCW 2.48.170; Sei, Dutch 

riillirge !MU// v.  Pellclti, no. 65209-5-1, 201 1 WI, 261 1745. at V (Lliv. I. 

July 5 ,  201 1) ("Represel~ting another person or entity in court is thc 

practice of law."): Priiigen 1). Andrirc,sen; 1 1  3 F.3d 391, 393 (2d. Cir. 1097) 

("[A/ii administratrix or execiitrix oS an csratc may not proceed pro .re 

when the estate has beneficiaries or creditors otlier ihan the litigant.").' If 

the assets of the estate are iiisul'iicic~~t to retain an attorney; the eslate 

' A personal repi-cscntalive !may he allowed to appear pro sc if he oi- slie can aftii-~?iatively 
csiablisR that l ic or slie is [lie sole beneficiary of t l ie  cstaie. .See ( ; L I L ' S I  v ll(lii,se'i. 603 
F 3 d  15. 2 I (2d. Ci i -  2010). lii this case. it is established ihat Mr.  I lev l in  li;is two 
siii-viving cliildren, whicl i  woi i ld precliide Ms. I lcvl i i? t on1  asserting tl iai she is [lie sole 
beneficiary of the estate. 



cannot participate i i ~  the appeal. IS no one can file or respond to pleadii~gs, 

the appeal would have to be ahando~~ed .  

A back door dismissal wo~ild offelid the intent of Wchh in 

cstablishillg a procedure for the appeal t o  continue. Only through the 

continued representation of' appointed counsel can this proccdure be 

i~npleinented. Even more problematic, the effective denial of the right to 

appcal based solely oil the iiidigcncy of a party would risk violating the 

principle of equal protection. See ilougla.~, 372 IJ.S. 353. 

Several of the coi~rts  that rccog~lize substitution have avoided t l~is  

dilemma by allowi~lg appointed counsel to continue representation after 

substitutioil, although not expl.cssly o n  constitutional grouilds. Most 

recciltly, in Slurc v. "ur-/in 111, 240 P.3d 752 (Alaska 201 1). tile Alaska 

supreme court allowed the p~iblic deSender to continue rcj?rcscn~ation upoil 

substitution of' the perso~lal representative of the estate because it Sound 

the state had i~ltendeii the public defender lo provide comparable 

representation to privatcly retailled counsel. The court reasoiled that i l ~ e  

personal representative of a11 estate witli assets co~ild elect to continue the 

services oSa  privately retained attorney; and ihcrcfore tile sailrc should he 

available for the estate of an indigent defendant who was appointed ail 

attorilcy at public exl~ensc.  I t / .  at 765-66. While the court based its 

coruparahility analysis on tllc slate's public defcilder act, such rcasonii~g is 



consislent with the principles of equal protection. See I)oug/ns, 372 IJ.S. 

353. 

Other courts have allowed appoiiitcd counsel to co~itinue 

representation based on practical and policy considerations. See Sztrlirnd 

1,. Slale, 392 Md. 17, 895 A.2d 1034, 1045 (2006) (recognizing Lliat 

appointed counsel "is usually already in the case and, but for the 

appellant's death, would be obliged to see it through, we see 110 reason 

why . . . counsel already of record sl~ouid no to continue to prosccutc tlie 

appeal, as they were employed or appointed lo do so."); Siuie 1). Sulcxzai., 

123 N.M. 778, '145 P.2d 996. 1004 (1997) (allowing counsel to continue 

because the issues liacl bee11 briefed and before thc deScndant's death and 

that concluding the appeal would serve tlie inlcresls of society by 

resolving several important legal issues in the case); ,S/:,uze v. (;arrlcxnd> 149 

N.J. 564, 694 A.2d 564. 568 (1097). 

Aniicus has found no case that expressly denied appointed counsel 

to continue representation upon substitution. 'I'his is not surprising, given 

that these c o u ~ t s  also allow for substitution in recognition oS [lie right to 

appeal. She purpose h r  suhstitrltion as set out in Hrehh and other cases 

Sollo\ving the substilution ap~xoacli accord with the continued 

representatioii oi'appoiiitcd counsel in this case. 



B. SI~IIS7'17'li'I'ION O F  7'1lE PERSONAL, 
1IEI'KESEN'S.\TIVE FOR '1'111< ESTAI'E OF AN 
INl)I(;EN7' 1)EFENI)ANT DOES" N O T  hFFECrI' THE 
I)E?'l<IIMINATION OF INDICEh'(:Y 

The appellate courts will presume the co~lt i~iued indigency of a 

party "throughout the review," unless tlie trial court l i~ ids  that tlie party is 

no longer indigent. RAP 15.2(1). In tliis case, there is no ilidicatioii that 

the defendant's iinancial condition assessed at tlic beginning of the appeal 

has irnprovcd. Altho~igh a party has been substituted in tliis case; the right 

to appeal has not expired and the fact indicate tliat estate has no assets. 

I'ursuant to Weihh, tlie substituted party ~vould assert the saiiie right to 

appeal as'the defendant, under RAP 15.2(b)(l)(a). 

IS  the court determines tliat substitution warrants a IICMT order of 

indigcricy~ tile pcrsolial representative would seek the order on behalf of 

the estate. 'The personal representative only appcars as the substituted 

party ill a reprcscntati\)e capacity o r  tlie estate. Suu'ier v. PVugner, 3 Wii. 

App. 353, 355, 475 P.2d 901 ( I  970) (;'For purposes of tlie administration 

of' the estate: the adliiillistratrix stands in the shoes of the decedent."). 

Indeed, Ms. Uevlill had to scclc pcnnissioil from the probate court to 

pursue the appeal 011 behalf of the estiitc. She \vould not have ~ieeded 

authorization if she were reprcsentiilg her own personal interests. See 

I-loivc v. M/hi/iizirn ('oz.ii?ly. 120 Wn. 247. 258, 206 P. 968 (1922) ("It is 



eleineiltary law that an executor or administrator cannot join a cause of 

action in his iiidividual right to a cause of action in his rcpreselltative 

capacity." (listeri~al quotation r ~ ~ a r k s  aisd quoted autlioriiy on~ittecl)) 

1:urtbcrinorc. the pcrsoisal rcprcsentative wo~ild only report the 

, . asscts of the estate to determine indigeiicy. Ihe trial court determines 

indigcncy of .'the parly seeking review at public expense." IIAP l5.2(b). 

In this case, the persolla1 representative appears on behalf of the estate, 

\vhich is the subslituted "party" seeking review. I'he indigcilcy statute 

defines "ii~digcnt" as a person who is "~u]nahle to pay the anticipated cost 

of cou~isel . . . because his or her available funds are insufficient to pay 

ally amoiini for tile retelltion of counsel." RCW 10.101.020. 'l'hc asscts 

available to the personal representative are liriiitcd to the assets oE the 

estate, not his or her persoisal assets. The iildigericy statute expressly 

excludes coilsideration of ihmily and friends' resources in determining the 

defendant's indigency. RCW 10.101.020(2). The state does not hold tliirii 

parties responsible for providilig the constit~itional right to counsel. 

. ALLOWING A FULL REVIEW ON THE MERITS 
SElIVES IMPORTANT INTERESTS HEYONI) THE 
LIMITED PERSONAI, INTEIIESTS OF THE HEIRS 

'l'hc Wchh court establishes that substitutioll could he used for tile 

pur11c~e of co~~tiniiiiig all appeal on the merits iii order io pursue reversal 

of the coilvietion. CVehh, 167 Wil.2d at 478 (recogniziiig a distinct ;iiid 



separate purpose of suhstitutioi~ to allow the appeal to be l~ursued on the 

merits). An appeal 011 the mcrits, wliich serves scvcral importaiit 

interests beyoiid the personal interests of the decedent's heirs 

The state has a strong iiiterest in ensuriiig "that the co~ivictioii and 

senteiice are kiirly and properly entered." Id at 475. For example. the 

PVel~h court noted that a restitution order \vould be improper if based on an 

erroneous conviction or sentence. Id.' Furthermore, tlic courts and public 

have an iiiterest in protectiiig the integrity of the judicial system to inalte 

sure errors are exposed and corrected and not buried with the dd'endant. 

See GolIoll, 646 So.2d 1207. 1304 ("l.eavii~g coi~victioiis intact witl~out 

review by this Court potentially leaves errors uiicorrected \vhich ~ j i i l  

ultimately \vol.lc to the ;letrimcnt of our jiisticc system...). Review on the 

merits, therefore coiild prod~icc valiiahle precedent to develop tlie case law 

and iilk~rrn future practice. I ~ h c  asscts oft l ie estate arc relevant where the 

heir of the deceased personally substitutes to seek relief from the linaticial 

pcilalties imposed; or in probate court; but shoulii not be dcter~liinativc of 

the right to pursue an appeal on the merits. 

4 .  I'lie heii-s presumably coilid ~ i o i  persoiially challenge tire resrituiioii order to slioix iliar 

tlie finallcia1 penalties iinposed an iinfi i ir hii idcii oil tliein. .Scc id. at 477 (iioting tiiar Iicii-s 
tiiay seek substitution "to show that criniintil financial penalties imposed on the 

defendatit, other than reslitutioii payable i o  tlie vict i i i i  or victims. would rcsult in an 

~111tii1- h~ircleii oii i l ie Iieirs."l. 



While tliese iinporta~it i~itcrests support a fill1 review on ihc merits, 

tlie state also has an interest in protecting the exlxnditure of state hinds, 

ii~cludisig f~iiiding of p~ihlic defense.' But, cases with similar facts to tliis 

casc rarely occur, and therefore will not lilcely iinpose a s~ibsPa~itial strain 

on the state's budget ihr public defense. 'l'lic appointmesit of counscl 

remains vital to the protection of tile integrity of the judicial system to 

afford meaniiigful review, even where the dekndant has died on appeal. 

IV.  CONC1,USION 

?'he coiistitutio~ial riglit to appeal, as recog~iircd is1 W-ashiiigtosi 

and other states allowiiig for substitution7 requires the expenditure of 

public funds to ensure that tlie riglit is protected. I t  foIlo\vs is1 this casc 

that the personal represc~itative substituted o ~ i  bc11aIE of the indigent 

cicfcndasit's estate riiay pursue tliis appeal at public expense, ii' ilie assets 

of the estate continiie to nicct i~idige~icy stasidards. As it lias in the past. 

and coiisistesit with Cl'ehh; OPD would recognize the conti~iued 

autliorization k)~. expenditure of' public iiinds ii~icler the dci'eiiilant's 

original order of isidigency becaiise the order was autliorizcd tliro~igiiou~ 

the review and substitution lias not chasigccl tlic state's obligatiosl to Su~id 

the appeal :at public cxpcs~se. 

5 - llie comniissioncr's January  19. 201 1 riiling expressed coilcern over tile costs oftliis 
appeal in i-eaciiiiag the question poscd io aiiaiciis. 



Kespectf~~lly submilted this 8"' day of August, 201 1. 
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