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I. ASSIGNMENTS OF ERROR 

Respondents agree that the issue before the court is whether or not 

the Plaintiff had established adverse possession of the property on the 

Respondents' side of the fence. 

II. STATEMENT OF THE CASE 

The only objection to Appellant's statement of the case which 

Respondent would correct is that the consequences of the Court's action in 

regards to impacting the Appellants' property and its ability to be rezoned 

or divided was not relevant to the Court's decision and should not be part 

of any consideration of this appeal. The main thrust of the case was the 

occupancy and adverse possession of that portion of the Appellants' 

property on the Respondents' side of the fence by Respondents. 

III. SUMMARY OF ARGUMENT 

No genuine issue of material fact existed after the close of 

argument to the Court on the Respondents' Motion for Summary 

Judgment as to the issue of adverse possession of Appellants' property 

south of the fence line. 

Mr. Vasquez did not acknowledge the Louns' ownership of the 

property on his side of the fence line, he simply indicated he didn't think 

the fence was his. The facts were that all previous owners, Habennan, 

Vasquez, and Whelan all treated their side of the fence and the property 

south of it as their own without license or pennission from the Appellants' 
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predecessors. The evidence also indicated they all repaired the fence over 

the years and Habermans indicated they built part of it. See Declarations 

of Haberman, Vasquez and Whelan, CP 45-47, CP 37-40, CP 30-36. 

There was no evidence before the Court to support paragraph II of 

Appellants' Summary of Argument that there had been permission granted 

by Loun for Vasquez to use the disputed property. The Declaration only 

established that the fence may not have been Mr. Vasquez' and/or was on 

the property line. See Declaration of Michelle Loun, CP 54 - 83. 

Facts before the Court established by the Declarations of Bob 

Haberman, CP 45 - 47 James Vasquez, CP 37 - 40, and Respondent 

Michael Whelan, CP 30 - 36 was that the fenceline existed from 1986 

until it was removed by Mrs. Loun in 2008 shortly before this action was 

filed. The Declaration clearly showed the south side of the fence and all 

the land south of it was occupied by the Respondents and their 

predecessors, and treated as their own without objection or claim by 

Appellants' predecessors. The assertion by Appellant of some type of 

permissive use had existed, is not supported by the record. Even if 

Appellants had tried to make the use permissive beginning with their 

purchase in 2006, that was over twenty years after the initial establishment 

of the adverse use and the Statute of Limitations on defending Appellants' 

title ran out ten years before Appellants' ownership. 

Even taking all the facts most favorable to the Appellants does not 

change or alter the Court's decision which was appropriate and proper 
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under the facts and circumstances of the case. The Court fully complied 

with the case law regarding the purpose of the summary judgment in 

regards to avoiding a useless trial and in determining whether or not there 

were any general issues of material fact. CR 56(c), Jacobson v. State, 89 

Wn.2d 104 (1977). 

The Appellants provided no information to create any material 

issue of fact regarding the use and occupancy of the property on the south 

side of the existing fence. The existing facts before the Court were 

consistent with the Court's ruling Quieting Title to the property south of 

the midline of the fence to Respondents. The Respondents acquired said 

property by adverse possession, the Appellants failed to raise or bring to 

the Court's attention any material issue of fact in regards to that issue and 

the issuance of the summary judgment was appropriate and supported by 

the undisputed facts. 

v. CONCLUSION 

The Court's issuance of a Partial Summary Judgment Order should 

be upheld and the Appellants' request for relief denied. 
RiJ 

Respectfully submitted this 2.3 day of May, 2011. 

THE LAW OFFICES OF RICHARD T. COLE 
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