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A. Assignments of Error 

1. The trial court's Order Iieconvcying Deed of Trust entered 

October 29, 2010 erred in so far as it declared that Iioyal Pottage 

Enterprises is the fee owner of the property. 

2, 'The trial court's Judgment For Defe~ldants Royal Pottage 

Enterprises and Junco Frost Lavinia, lnc, and Juclgment for Ilefendant 

Marco 'T. Rarbanti entered on October 29, 2010 erred in ordering attorney 

fees to these three defendants. 

3. The trial court's Orcier llenying Motion for Reconsideration 

entered November 30, 201 0, repeated the errors set forth in Assignments 1 

and 2. 

13. Argument 

1. The Trial Court's Order Should Have Been 1,imitcd lo 
Reconve)1ance o S  the Deed of Trust 

l'he order was issued hy thc trial court pursuant to RCW 7 28.300 

to purge the stale Deed of Trust fiom the I'roperty's title. CI' 144. The 

trial court's order went beyond the scope of the issue that was before it 

included a co~lclusion that Royal Pottage was the "fee owner'' of the 

Property. CI' 142-44. The trial court improperly entered the order with 

the "fee owner" designation without having had evidence and arguments 



put before it by the parties as to thc actual status of the ownership ol'ihe 

Property. 

2. llsing the Term "Fee Owner" to Describe Royal Pottage's 
Interest in the Property was Legal Error 

Respondents contend that because Bank of Ncw York listed 

Respondent Barbanti's interest in the Property as "fee title" in the 

Complaint, it was proper for the trial court to designate Royal Pottage as 

the "fee owner" in the order. See Briclf'ofliespondenl, pp. 7, 18. 

However, a designation in a Complaint is not a basis for a factual finding 

by the court. Barbanti's interest was listed in the Complaint as "fee title" 

merely as not~cc of potential claiiils on the land. It was not a iinal ciccision 

on interests in the Property. 

Respondents' Bnef leads the court through the history of case law 

which carved out the rights of a real estate contract vendee in the property 

that is the subject of the contract. See Brief of Respondents, pp. 10-14. 

Ba111lli of New York does not argue with the fact that vendees have 

subslantial interest in the propcrty as asserted by Respondcnls. However, 

thls does not change the simple fact that under a rcal estate contract, the 

seilcr rctan~s title to the Property. See Tornllnson 1) Clarke, 11 8 Wn.2d 

498, 504, 825 P.2d 706 (1992). And i~llhough a vcndee may be the 

"benelicial owner" of property uuder a rcal estate contract, the simple fact 



of the ivatter is that a vendee's interest "does not amount to a fee title." 

Roj1.s 11. Ifoven, 55 Wn. App. 324, 327-28, 777 P.2d 562 (1989). Rarbanti 

dici not hold fee title to the I'roperty under the real estate contract and, 

thus, Royal Potiagc was uilable to gain fee title pursuant to thc Quit Claim 

Deed executed by Barbanti. As si~ch, Royal i-'ottage cannot he the fee 

owner. 

Although the original Ileecl of Trust was stale and has now bcci~ 

reconveyed pursuant to court order, the rcal estate contract under which 

Royal Pottage is the current vendee is still valid and is still the only 

manner in which Royal Pottage has claim to the Property. llildcr the 

terms of the real estate contract, Bank of New York retains legal titlc to 

the Propcrty 

3 .  RCW 4.84.330 Ailows for Biiateral inlerprciation of a 
[Jnilateral Attorney Fees Ikovision Only Where One Party 
to the Contract is Entitled to Fees 

Respoildents suggest that the portion of RCW 4.84.330 which 

reads "...the prevailing party, whethcr hc is the party specilied in the 

contract of lease or not.. ." should be interpreted as ~ueaning that a third 

party to an action based on a contract should be entitled to attorney's fees 

under the subject contract. See BriefofUespon&nls, p. 21. Respondents 

further suggest that Bank of New York's argument that the statute only 



applies to award attorney's fees to a prevailing party who was also a party 

Lo the underlying contract is adding a new element to RCW 4.84.330 that 

does not already exist. See Brief ofRespondents, p. 25. Such an 

interpretation, however, is contrary to the clear language of the statute. 111 

Wuchovia S1311 Lending, Inc. 1). KrqP, 165 Wn.2d 481,494, 200 P.3d 683 

(2009), thc Washington Supreme Court   in ambiguously stated that "RCW 

4.84.330 is dcsi;;iicd to makc a uriilatcral attorncy i'ccs provision hilntcral 

when a contrticting party receives a final judgment." (emphasis added). 

I'urtherrnorc, liCW 4.84.330 deals with situations in which a courl 

is a~varding attorney's Sees. Given that the trial court could not have 

utilized KCW 4.84.330 to awarci attorney's fccs to 13ank of New Yorlc and 

against Barbmiti and Junco Frost as they were not signors o n  the Deed oi' 

' h i s t ,  the bilateral ci'kct of' l iCW 4.84.330 is rlot triggcrcd. '{'his point 

was emphasized in ,Mii~iol LS'ec.zlri[y, 'ivliere the court Sound no hasis to 

erlact. tllc bilatcral protections 01: IiCW 4.84.330 by reasonirig that. 

~'bccausc C;rizo~ail never signeil t l ~ e  note, the unilateral i'ee provisions 

woiild not havc cntitlcci Mutual Security to fees fiom (.iuzn~iin eve11 ii'if. 

liad prevailed.'' A~f~ ,~ irnrr l  Sec~nrity F'inr~~~cing v. Ilnilc, 68 Wn. App. 636, 

643, 847 P.2d 4 (1903). 

Respondents' proposed interpretation oSKCUJ 4.84.330 in hc t  

cvisceratcs that intcndecl bilateral ei'fcct of the statute by allowing the 



court to award atrorncy's fccs to a party against wliorn 13anlt of Ncw Vorlc 

could not ohtiiin such an award. 

IJndcr Washington law, ihc sole cjuestion for a court tietcrm~ning if 

Sees are reyuirccl to he awarded to a prevailing p'irly pursuant to RCW 

4.84.330 is ~vhethcr il~crc i.c a uililatcral fee provision that would iiavc 

entitled one party Lo collect Sees ag'iinst the olher pirly. In this case, the 

answer is "no" and thus KC'W 4.84.330 is inupplicabie. 

4. Public Policy Considerations Do Not Extend the Scope of 
thc Statute I3eyond the Langimge of the Statute and Case 
I,dw 

Although Iicspondent's Brier states that lor public policy reasons, 

KCW 4.84.330 is "specifically drafted in a way which does not iimit its 

application to parties on the contract," no actual cases or legislative history 

is cited to support their overly-broad interpretation. See Brief o j  

Resl7ondents, pp. 23-24. Ranlc of New York agrees that the purpose oS 

RCW 4.84.330 is remedial in nature. I-fowever, the remedial nature is 

limited to insllting unilateral attorney fees provision bilateral. See Fferzog 

Aluminum Inc v. General American Windo1.i) Corp., 39 Wn. App. 188, 

19697,692 P.2d 867 (1984). 

Iiespondenis additionally state that they were "directly affected" 

by the litigation and that thcir rights werc at risk of elimination in the 



proceedings. See Brief o f  Respondenls, p. 24. This certainly was true in 

this case, but this is true in basically every case brought in Washingtoll 

courts. The standard fbr court award of attorney's fees in Washington is 

that, "abscnt a contract~~al provision, statuiory provision or well 

recognized principle of equity to the contrary, a court has no authority to 

award attorney fees to the prevailing party." Herzog, 39 Wn. App, at 191. 

People's rights are affected by litigation every city, but that does not 

entitle them to circumveilt the attorney's fce standard and collect where 

there is no basis. 

5. Purported "Indirect" Collection of Attorney's Fees Are Not 
Witl~iil the Scope of the Statute 

Respondents devote riiuch of their Brief to the proposition tlsat 

Bank of New York's position on the proper application of RCW 4.84.330 

would allow it to collect ally attoriley's fees "indirectly" against 

Respondcnts. See Brief o/Rexpon&nts, p. 26. Ilowever, as discussed 

supra, this is not the standard in Wash~ngton. A court may only award 

attorney fees where allowed by statute, contract or based on a well 

recognized principal of equity. I-lerzog, 39 Wn. App. at 191. The Herzog 

court identified the "well recogni~ed principle of ccluity" to allow attorney 

fees where there is "(1) a wronglul act or omission by A towards B; (2) 

such act or omission exposes or involves B in litigation with C; and (3) C 



was not conliected with the original wrongful act or omission of A towards 

R." (Ierzog, 39 Wn. App. at 191, n. 1. No such principle or relationship 

between the parties is iilvolved in the instant case 

There is no applicable statute authorizing fees and Respondents 

were not in a contractual relationship with Rank of New Yorlc 

l;urthermore, "indirect" collection of attorney fees does ilot qualify as a 

"well recognized principle of equity". 

6.  T l ~ e  Type of Case Does Not Change the Application of 
KCW 4.84.330 

Ilespondents further contend that because this case involved a 

,judicial foreclosure of a deed of trust, the analysis of the facts under KCW 

4.84.130 should be different. See Bri<fr,f'Respondents, p. 31-33. The 

Respondents only citation in support of this conte~ltion is the California 

case of Saucedo v. Mercury Savings and Loan Assoc., 11 1 Cal.App.3d 309 

(1  980). Suucedo ddeals wl~ich the application of California Civil Code 5 

1717, which is, in large part, the same as thc il~utuality of attorney fees 

provisions of IICW 4.84.330. 111 that case, the California Coiirt of Appeals 

held that: 

Whilc we adhere to our conclusion that Civil Code section 
1717 was not intended to extend the right to recover attorney fees 
to persons who themselves could not have been required to pay 
attorney fees in thc event their adversary prcvailcd in the action, 
we arc persuaded that in every case in which a non-assuming 



grantee has sufl~cient interest in the property to warrant his 
resisting foreclosure, he would as a real and practical ~uatter be 
required to pay reasonable attorney fees incurred by trustee and/or 
beneficiary should they prevail in the action to prevent foreclosure. 

Saucedo, at 315. ?'he court f~~r ther  held this "practical 'liability' of the 

non-assuming grantee is sufficiellt to call into play the remedial 

reciprocity established by Civil Code section 1717." Id. 

Saucedo, however, is not controlling in Washington and should not 

be followed bp this court. This case is not an appropriate vehicle for the 

court to depart from the Washington rule of direct lllutuality of attorney 

fee liability. 

Even if this court finds the Saucedo court's rationale persuasive, 

the attorney fees awarded in the instant case were still in error. The facts 

of Saucedo are distinguishable from the present matter. In Saucedo, 

Mercury loaned money to the original borrowers of the loan. Id. at 3 11. 

In return Mercury received a promissory note and deed of trust executed 

by the borrowers. Id. The note contained a due on sale clause and an 

attorney fees provision. l h e  Saucedos purchased the property from the 

original borrowers malting a sizeable down payment and agreeing to take 

over the ~nlderlying obligation. The Saucedos attempted to negotiate an 

assumption agreement with Mercury. Id. When these negotiations 

collapsed, Mercury exercised the due on sale cla~ise and began non- 



judicial foreclosure proceedings. 'The Saucedos brought a declaratory 

action to prohibit e~librceme~lt of tlic due 017 sale clause. Mercury argued 

in its summary judgment motioil that it was entitled to attorney fees 

against the Saucedos. The court held that the due on sale clause could not 

be enforced, Mercury could not foreclose and awarded attorney l~ees to the 

Saucedos. The court reaso~led that if Mercury had prevailed an award of 

attorneys fees would have become part of the debt tile Saucedos would 

have to pay to prevent foreclosure. Id, at 3 15. 

In the instant case, Barbaslti purchased the property from thc 

original borrowers under a real estate contract which specifically provided 

that he was slot assuming the obligatioils of the deed of trust but that the 

sellers were to continue to pay on the underlying note and deed of trust. 

Barbmiti did not attempt to assLume the lorn. Barbanti quit claimed the 

property to Royal Pottage and therefore Barbanti 110 longer had ail interest 

in the property. Royal Pottage was the grantee of a quit clainl from 

Barbanti. lJnlilte the Saucedos, there is nothing in the record that Royal 

I'ottage put ally inoney inlo the property when it received the quit claim 

deed from Barbailti or that Royal Pottage ever made any payment of any 

obligation associated with the property. Finally, Junco Frost is a merely a 

junior judgment creditor. 



Even if the court finds the Saucedo case persuasive on the award of 

fees to a non-contracting party with "sufficient interest" in the propeily to 

warrant resisting foreclosurc, the attorney's fees award by the trial court in 

favor of respondents is still error. Barba~iti was not a coiltracting party 

under the note and deed of trust and he quitclaii~led his interest in the 

property to Royal Pottage. After the quit claim, Barbanti had no ii-itcrest 

in ihc property, let alone a "sufficici~t interest in the property to warrant 

his resisting foreclosure" as required by Saucedo. Similarly, as a merc 

junior creditor, Junco Frost, also clearly laclcs a sufficient iilterest in the 

property under S~zucedo which would entitle it to attorney fees. 

Finally, this court should find that Royal Pottage, the quit claim 

grantee from Barbanti, also does lint have a "sufficieni interest" under 

Sauced. Royal Pottage did not purchase the property and nothing in the 

record iildicatcs it has any equity interest in the property sufficient to 

warrant resisting foreclosurc that would entitle it to attorney fees under 

Saucedo. 

C. Conclusiol~ 

After finding the foreclosure action barred by the statute of 

limitations, the trial court correctly q~~ ie t ed  titlc against the barrcd deed of 

trust. However. the trial court crred in declaring that Royal Pottage holds 



the property in fee owitcrship. Adctitionally, thc court erred iii awarding 

attorney fees to Barbanti, Royal Pottage and Junco Frost under KCW 

ng, WSBA #I6855 
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