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Yakima County and Yakima County Farm Bureau, Inc. 

(collectively "Respondents") submit this Joint Brief of 

Respondents/Cross-Appellants in response to (1) the Brief of Appellants 

Futurewise, Wes Hazen and Upper Wenas Preservation Association 

(collectively "Futurewise"), and (2) the Brief of Appellant Confederated 

Tribes and Bands ofthe Yakama Nation ("Yakama Nation"). 

I. 
INTRODUCTION 

Although the Growth Management Act ("GMA"), chapter 36.70A 

RCW requires counties to include "best available science" ("BAS") in 

developing critical areas regulations, it does not create a technocracy, i.e. a 

society managed by scientific and technical experts. RCW 36.70A.172. 

Lamentably, however, the briefs of Futurewise and the Yakama Nation 

(collectively "Appellants") interpret the GMA to require exactly that. 

Indeed, Appellants essentially argue that the GMA requires 

Yakima County ("County") to amass volumes of scientific studies, 

statistically analyze the data therein, and then develop critical areas 

regulations that fit the sole, and therefore, ideal answer produced thereby. 

For Appellants, this process apparently yields a perfect size of stream 

buffer widths and even provides an unmistakable answer regarding 

whether ephemeral streams constitute critical areas. According to 
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Appellants, if there is any deviation from this ideal, the County has failed 

to "follow" BAS and is, therefore, out of compliance with the GMA. 

Fortunately for the County, the GMA doesn't create a technocracy. 

By legislative design, the GMA recognizes that science isn't always clear, 

regional differences matter, and local decision making is paramount. 

Indeed, the only way to arrive at a technocratic interpretation of the GMA 

is by crawling over, under, or around its most rudimentary provisions. 

For example, the GMA endows counties with a "broad range of 

discretion" in complying with the GMA and flexibility to "balance 

priorities ... in full consideration of local circumstances." RCW 

36.70A.3201 (emphasis added). For this reason, growth boards are 

statutorily obligated to defer to local decision making, rather than 

imposing their own policy preferences. RCW 36.70A.320(3). 

This local discretion also extends to the requirement to designate 

and protect "critical areas." See RCW 36.70A.170 (requiring counties to 

"designate where appropriate ... critical areas" (emphasis added). By 

definition, something that is "critical" is "indispensible" or "vital." 

Merriam Webster Dictionary (online ed. 2011). In other words, not 

everything can be "critical." Consistent with a preference for local 

decision making, if there is a question regarding whether something is, or 

isn't, "critical", the local legislative body's determination is paramount. 
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Finally, the GMA requires counties to "include the best available 

science" in developing regulations to protect critical areas. RCW 

36.70A.172 (emphasis added). As candidly stated by our Supreme Court, 

"the GMA does not require the county to follow BAS; rather, it is required 

to 'include' BAS in its record." Swinomish Indian Tribal Cmty. v. W. 

Wash. Growth Mgmt. H'rgs Bd, 161 Wn.2d 415, 430 (2006). The BAS 

must then be used in a reasoned legislative process, but does not dictate a 

result. Id at 431. Thus, even with respect to the protection of critical 

areas, the GMA implements the principle of local decision making, rather 

than creating a technocracy. 

When these fundamental concepts are considered, it is clear that 

the Eastern Washington Growth Management Hearings Board I failed to 

accord the County the requisite deference in the way it planned for growth 

under the GMA. Specifically, the Growth Board erred in concluding that 

ephemeral streams are critical areas. Administrative Record ("AR") 3726 

(Decision at 2). It also erred by employing Respondents' technocratic 

approach to the GMA by concluding that the County's stream buffer sizes 

were not supported by BAS. Id at 3726-27 (Decision at 2-3). Not 

I In 2010, three regional growth management hearings boards were 
legislatively consolidated into a single board, with three regional panels. 
See RCW 36.70A.250. Accordingly, for ease of reference, this brief 
utilizes the singular term "Growth Board." 
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surprisingly, the Honorable Judge Blaine G. Gibson reversed the Growth 

Board on these issues. CP 1-5. 

Respondents respectfully request that this Court reverse the 

challenged portions of the Growth Board's decision. 

II. 
ASSIGNMENTS OF ERROR AND ISSUES RELATED TO 

ASSIGNMENTS OF ERROR 

A. Growth Board Decision (RAP lO.3(h» 

Assignment of Error 

The Growth Board erred in issuing its Final Decision and Order 

("Decision"), dated May 5, 2010. AR 3725-3821 (Decision). 

Issues Pertaining to Assignment of Error 

1. By definition, ephemeral streams "flow only in response to 

precipitation with no groundwater association, [and] usually less than 30 

days per year." AR 2827 (Yakima County Code ("YCC") 16C.02.175). 

The Growth Board concluded that the County failed to comply with the 

GMA by not designating ephemeral streams as critical areas, namely Fish 

and Wildlife Habitat Conservation Areas. AR 3756-60. Was the Growth 

Board's Decision in this regard arbitrary and capricious, unsupported by 

substantial evidence, or an erroneous interpretation or application of the 

law? See RCW 34.05.570(3)(d), (e), and (i). 

The standard of review for this error is addressed in further detail 
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below. See infra, at 13-16. 

2. The Board concluded that the County's stream buffers, and 

authorized adjustments to stream and wetland buffers, were not supported 

by BAS. AR 3760-74. Was the Board's Decision in this regard arbitrary 

and capricious, unsupported by substantial evidence, or an erroneous 

interpretation or application of the law? See RCW 34.0S.S70(3)(d), (e), 

and (i). 

The standard of review for this error is addressed in further detail 

below. See infra, at 12-16. 

3. On July 12,2011, the County enacted Ordinance 6-2011, 

which repeals the critical areas exemptions challenged here on appeal by 

Futurewise. Does the enactment of Ordinance 2-2011 render Futurewise's 

challenge moot? 

Mootness is a question oflaw that this court reviews de novo. 

Kelley v. Centennial Contractors Enter., Inc., 147 Wn. App. 290, 294 

(2008). 

B. Superior Court Decision (RAP lO.3(a)(4» 

Assignment of Error 

The trial court erred in issuing the portion of its Decision on 

Petition for Review, dated February 8, 2011, that concluded that 

Futurewise's challenge concerning ephemeral streams was not moot or 
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otherwise barred by the statute of limitations. CP 1-2. 

Issue Pertaining to Assignment of Error 

Ordinance 2-2009 amended portions of Ordinance 13-2007 

concerning ephemeral streams, which are the subject of this appeal. 

Futurewise challenged Ordinance 2-2009 in a separate, and largely 

unsuccessful, appeal to the Growth Board. See generally Hazen, et al. v. 

Yakima County, EWGMHB Case No. 09-1-0014. The Growth Board 

rejected Futurewise's argument that the County failed to designate 

ephemeral streams as critical areas, namely Fish and Wildlife Habitat 

Conservation Areas. Id. at 18. The Board's Decision was not appealed. 

Is the challenge to ephemeral streams by Futurewise now moot or 

otherwise barred by the statute of limitations? 

A determination of mootness and the applicability of a statute of 

limitations are generally questions of law that this court reviews de novo. 

Kelley v. Centennial Contractors Enter., Inc., 147 Wn. App. at 294 

(mootness); Cortez-Kloehn v. Morrison, 162 Wn. App. 166 (2011) (statute 

of limitations). 

III. 
STATEMENT OF THE CASE 

The GMA was originally adopted in 1990, largely in response to 

growing pains in the Puget Sound region, including traffic congestion, 
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school overcrowding, urban sprawl, and loss of rural lands. Skagit 

Surveyors and Eng'rs, LLC, v. Friends a/Skagit County, 135 Wn.2d 542, 

546-47 (1999). The GMA requires counties to enact development 

regulations to designate and protect "critical areas." RCW 36.70A.060(2). 

"Critical areas" include wetlands, critical aquifer recharge areas, fish and 

wildlife habitat conservation areas, frequently flooded areas, and 

geologically hazardous areas. RCW 36.70A030(5). In designating and 

protecting critical areas, counties must "include the best available 

science." RCW 36.70AI72(1)(emphasis added). An ordinance adopted 

to comply with these requirements is commonly referred to as a "critical 

areas ordinance" ("CAD"). Dnce adopted, a county must periodically 

"review and, ifneeded, revise its [CAD]." RCW 36.70A130(1)(a) 

(emphasis added). 

A. County Legislative Process 

Yakima County enacted its first CAD in 1995. See Title 16A 

YCe. Because of the considerable complexity of the undertaking, the 

County began the process to update its first CAD as early as 2002. AR 

3470. 

In late 2002, the County convened a Best Available Science 

Advisory Group ("SAG"), comprised of an impressive body of state, 

federal, tribal and private sector scientific professionals. Id. SAG was 
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intended to assist the County with its obligation to "include the best 

available science" in developing amendments to its CAO. Id. See also 

RCW 36.70A.172(1). 

The mandates of the SAG were to (1) assess the County's collected 

bibliography of scientific citations for completeness and applicability; (2) 

recommend additional BAS citations, especially those of local relevance, 

and (3) comment on drafts ofthe County's synthesis of its science. AR 

3470. In 2006, the work of SAG culminated with the publication of a 350-

page synthesis of a large volume of scientific reports and studies entitled 

"Yakima County's Review of Best Available Science for Inclusion in 

Critical Areas Ordinance Update," dated October 2006 ("BAS Review"). 

AR 3109-3461. 

Under the GMA, counties are also required to develop and 

implement a "public participation program ... providing for early and 

continuous public participation in the development and amendment of [its 

CAO]." RCW 36.70A.140. Accordingly, in early 2004, the County 

launched an extensive public participation process to solicit public input 

regarding amendments to the CAO from stakeholders, including 

environmental, agricultural, and development interests, in addition to 

tribal, state and local governments. AR 2807. 

Quite commendably, the process resulted in thirty-six stakeholder 
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meetings, five public meetings, six city and town elected official meetings, 

eight city and town staff meetings, and thirty-six Planning Commission 

study sessions. Id. Numerous public hearings were subsequently held 

before the Planning Commission and the Board of County Commissioners. 

Id. On December 18, 2007, the process was culminated by the enactment 

of Ordinance 13-2007 (hereinafter "CAO"), which was codified in YCC 

Title 16C. AR 2816. 

B. Growth Board Proceedings 

Individuals and entities subsequently filed Petitions for Review to 

the Eastern Washington Growth Management Hearings Board ("Growth 

Board"), challenging various portions of Ordinance 13-2007. AR 3728. 

These petitioners including the following: Wes Hazen, Upper Wenas 

Preservation Association, and Futurewise; Confederated Tribes & Bands 

of the Yakama Nation; Washington Department ofFish and Wildlife 

("WDFW"); and Washington State Department of Commerce 

(Commerce).2 Id. The Growth Board consolidated these appeals. Id. 

Prior to adjudication of these petitions by the Growth Board, the 

County, WDFW and Commerce entered into discussions to potentially 

resolve these agencies' concerns regarding Ordinance 13-2007. AR 3729. 

2 Formerly Department of Community, Trade and Economic 
Development. See RCW 43.330.007. 
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These productive settlement negotiations were then expanded to include 

all parties, and resulted in additional amendments to the CAO and building 

codes via the enactment of Ordinances 2-2009. CP1071-1083 (Ordinance 

2-2009, Findings). 

Notably, as a result of these enactments, both WDFW and 

Commerce withdrew their petition, having apparently concluded that the 

County's CAO fully complied with the GMA, including designating and 

protecting critical areas. AR 380-500 (Petition for Review); AR 1051-

1055 (Order Granting Withdrawal). Only Futurewise and the Yakama 

Nation continued their appeal of the Ordinance 13-2007. 

On April 5, 2010 the Growth Board issued its Final Decision and 

Order ("Decision"). AR 3725-3821. In its Decision, the Growth Board 

found the County in compliance on a number of the issues. However, as 

relevant to this appeal, the Growth Board concluded that Ordinance 13-

2007 did not comply with the GMA because it allegedly 

(1) failed to designate and regulate Type 5 or ephemeral streams as 
Fish and Wildlife Habitat Conservation Areas. AR 3726, 
3756-60 (Decision at 2,32-36); 

(2) established buffers for streams, and allowed buffer reductions 
for both streams and wetlands, that were not supported by 
BAS. AR 3726-27,3760-74 (Decision at 2-3,36-50); and 

(3) allowed certain exemptions to critical area regulations that 
were not supported by BAS. AR 3726,3751-55 (Decision at 2, 
27-31). 
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C. Superior Court Proceedings 

The County and the Farm Bureau filed Petitions for Review of the 

Growth Board's Decision in Yakima County Superior Court on May 4 and 

5,2010, respectively. The Petitions challenged the portions of the Growth 

Board's Decision regarding the regulation of ephemeral streams, stream 

buffers, and critical area exemptions. CP 1-4. 

On February 8, 2011, the Honorable Blaine G. Gibson issued a 

Decision on Petition for Judicial Review. CP 1-5. Specifically, Judge 

Gibson held that the County's decision not to designate ephemeral streams 

as critical areas, namely Fish and Wildlife Habitat Conservation Areas, did 

not violate the GMA: 

An ephemeral stream, by definition, flows "only in 
response to precipitation, with no groundwater 
interaction, and usually flow[ s] less than 30 days per 
year." If every furrow, groove, crease, corrugation, 
rimple, or wrinkle in the earth's surface that carries 
water when it rains qualifies as a "critical area," 
there would not be any significant non-critical areas 
left in the County. 

CP 3 (emphasis added). 

Judge Gibson also held that the County's stream buffers, and 

allowed adjustments to wetland and stream buffers, did not violate the 

GMA: 

[T]he bulk of the BAS relied upon by the Board relates 
to the west side of Washington, and has little or no 
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CP4. 

application to the arid east side of the state. There was 
little BAS available to the County which derived from 
studies of the types of land prevalent in Central 
Washington. 

Faced with a paucity of applicable BAS, the County 
performed a systemic analysis of the available data, 
including information derived from the actual buffers 
which had been in place since 1995. The County's 
determination that the existing buffers had been, for the 
most part, adequately performing their intended 
function was a reasoned justification for the buffers 
adopted in the CAO. Therefore, the Board's 
determination that the buffers violated the GMA was in 
error. 

Finally, Judge Gibson concluded that the "exemptions" for certain 

development activities were not supported by BAS. CP 3-4. 

On March 8, 2011, Futurewise and the Yakama Nation jointly filed 

a Notice of Appeal ofthe trial court's decision. Yakima County and the 

Farm Bureau subsequently filed Notices of Cross-Appeal. 

IV. 
PRESUMPTION OF VALIDITY, BURDEN OF PROOF, AND 

STANDARD OF REVIEW 

The Administrative Procedure Act (AP A), chapter 34.05 RCW, 

governs this Court's review of the Growth Board's decision. RCW 

36.70A.300(5). The interaction between the GMA and the APA creates a 

unique standard of review-deference is owed to the County's legislative 

decision, and not the Growth Board's Decision. Specifically, the GMA 
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ensures local deference by requiring that "development regulations, and 

amendments thereto, adopted under [the GMA] are presumed valid upon 

adoption." RCW 36.70A.320(l) (emphasis added). As a corollary 

principle, "the burden is on the petitioner" before the growth board to 

demonstrate non-compliance with the GMA. RCW 36.70A.320(2) 

(emphasis added). Additionally, "[t]he board shall find compliance 

unless it determines that the action by the ... county .. .is clearly erroneous." 

RCW 36.70A.320(3)(emphasis added). A county's action is clearly 

erroneous if the Growth Board has a "firm and definite conviction that a 

mistake has been committed [by the county]." Thurston County v. W 

Wash. Growth Mgmt. Hr'gs Bd., 164 Wn.2d 329, 340-41 (2008). 

Unfortunately, notwithstanding these clear legislative directives, 

growth boards all too frequently continued to impose their own policy 

preferences rather than deferring to local decision-making. By 1997, the 

Legislature was constrained to provide additional direction to the growth 

boards via a largely unprecedented amendment to the GMA: 

[T]he legislature intends that the board applies a 
more deferential standard of review to actions of 
counties and cities... In recognition of the broad 
range of discretion that may be exercised by 
counties and cities consistent with the requirements 
of this chapter, the legislature intends for the boards 
to grant deference to counties and cities in how they 
plan for growth ... Local comprehensive plans and 
development regulations require counties and cities to 
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balance priorities and options for action in full 
consideration of local circumstances... [T]he ultimate 
burden and responsibility for planning, 
harmonizing the planning goals of [the GMA], and 
implementing a county's or city's future rests with 
that community. 

RCW 36.70A.3201 (emphasis added). 

The Legislature was not alone, however, in recognizing that local 

control was all too often being eroded by the Growth Boards. After 

analyzing the importance ofRCW 36.70A.3201, the State Supreme Court 

stated as follows: 

In the face of this clear legislative directive, we now hold 
that deference to county planning actions, that are 
consistent with the goals and requirements of the GMA, 
supersedes deference granted by the AP A and courts 
to administrative bodies in general.. .. . .. Thus a 
board's ruling that fails to apply this "more 
deferential standard of review" to a county's action is 
not entitled to deference from this court. 

Quadrant Corp. v. Wash. State Growth Mgmt. Hr'gs Bd., 154 Wn.2d 224, 

238 (2005) (emphasis added). In other words, although appeals under the 

APA generally require the court to accord deference to the agency's 

decision, that is not the case with appeals from the Growth Board. 

Under the APA, this Court may provide relief from the Growth 

Board's decision in nine specific instances. RCW 34.05.570(3). 

Specifically, the County and Farm Bureau contend that the Growth 

Board's decision may be reversed on any or all of the following grounds: 
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(d) The agency has erroneously interpreted or applied 
the law; 

(e) The order is not supported by evidence that is 
substantial when viewed in light of the whole record 
before the court, which includes the agency record for 
judicial review, supplemented by any additional 
evidence received by the court under [the APA]; 

(i) The order is arbitrary or capricious; 

RCW 34.05.570(3). 

This Court sits in the same position as the trial court and applies 

these AP A standards directly to the administrative record before the 

Board. Lewis County v. W. Wash. Growth Mgmt. Hr'gs Bd., 157 Wn.2d 

488, 497 (2006). Thus, like the Growth Board, this Court defers to the 

County's planning action unless the action is clearly erroneous. Quadrant, 

154 Wn.2d at 238. 

Issues of law are reviewed de novo. Honesty in Envtl. Analysis & 

Legislation (HEAL) v. Cent. Puget Sound Growth Mgmt. Hr 'gs Bd., 96 

Wn. App. 522, 526 (1999). Findings of fact are reviewed by whether 

substantial evidence supports the Growth Board's findings. Id. 

Substantial evidence is that sufficient to persuade a fair minded, rational 

person of the truth of the matter. /d. 

- 15 -



V. 
ARGUMENT 

A. The Growth Board Erroneously Concluded that the County's 
Decision Not to Designate and Regulate Ephemeral Streams as 
Fish and Wildlife Habitat Conservation Areas Violated the 
GMA 

The County properly exercised its discretion to determine that 

Type 5 or ephemeral streams, are not critical areas. "Ephemeral streams" 

are defined as those that "flow only in response to precipitation with no 

groundwater association, [and] usually less than 30 days per year." AR 

2827 (YCC 16C.02.175). If ephemeral streams are considered "critical," 

there are apparently precious few areas of the County that are not critical. 

Quite revealingly, Futurewise is the only party at this point that 

continues to urge that ephemeral streams qualify as "critical areas" under 

the GMA. Even the Yakama Nation, which fervently argues for greater 

protection of salmon, limits its brief to arguing regarding the allegedly 

inadequate buffers for Types 2 through 4 streams. Yakama Nation Br. at 

11-13. Perhaps even more revealing is the fact that the WDFW, the very 

state agency that is charged with protecting our State's fisheries, withdrew 

its petition before the Board after having been fully satisfied that the 

County's CAO adequately protected ephemeral streams. AR 3729. 

The Growth Board erroneously concluded that Ordinance 13-2007, 

the County's amended CAO, did not comply with the GMA for a failure to 
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designate and regulate Type 5 ephemeral streams as Fish and Wildlife 

Habitat Conservation Areas: 

The Board found Yakima County's decision not to 
designate and regulate Type 5 Ephemeral streams under 
the CAO failed to comply with the GMA due to the 
important role these streams play in maintaining the 
overall health of the stream corridor system. 

AR 3726 (Decision at 2). In reaching this conclusion, the Growth 

Board erroneously interpreted or applied the law, and/or the 

Growth Board's decision was not supported by evidence that is 

substantial when viewed in light of the whole record before the 

Court, and/or the Growth Board's decision was arbitrary or 

capricious. RCW 34.05.570(3). The Growth Board's complete 

analysis on this issue is contained on pages 32 through 36 of the 

Decision. AR 3756-60. 

1. The County's BAS Indicates that Ephemeral 
Streams Do Not Provide Fish and Wildlife 
Habitat 

As previously indicated, "[i]n designating and protecting critical 

areas under [the GMA], counties and cities shall include the best available 

science in developing policies and development regulations to protect the 

functions and values of critical areas." RCW 36. 70A.172(l)( emphasis 

added). In accordance with this statute, the County compiled a 350-page 

synthesis of a large volume of scientific reports and studies entitled 
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"Yakima County's Review of Best Available Science for Inclusion in 

Critical Areas Ordinance Update," dated October 2006 ("BAS Review"). 

AR 3109-3461. Notably, no party in this action asserts that this document 

is not actually comprised of the "best available science." Instead, the 

point of disagreement appears to be regarding whether the County 

"included" BAS in developing Ordinance 13-2007. RCW 36.70A.l72(1). 

The County's BAS Review thoroughly analyzed the biological 

differences between perennial, intermittent, and ephemeral streams: 

Another way to characterize the difference among 
stream channels is to categorize by water flow: 

• perennial; 
• intermittent, or 
• ephemeral. 

Perennial streams generally flow year-round, even 
during periods of no rainfall. Groundwater is a source 
of much of the water in the channel. Intermittent 
streams flow only during certain times of the year, 
usually more than 30 days per year, with inputs from 
precipitation and groundwater. Ephemeral streams 
flow only in response to precipitation, with no 
groundwater interaction, and usually flow less than 
30 days per year. 

Ephemeral streams typically are found on steep 
ridges and hillslopes, apart from groundwater 
interaction. 

AR 3134 (BAS Review at 8)( emphasis added). 

The BAS Review further indicates that even intermittent streams, 
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which are larger and have greater duration of flow than ephemeral 

streams, have limited habitat value: 

The size of the riparian area [i.e. vegetated upland] can 
vary with stream flow. Intermittent streams typically 
have limited interaction with the landscape and contain 
narrow riparian corridors, while large perennial rivers 
may have expansive riparian areas with multiple 
vegetation layers... Generally, as the size of the stream 
increases, the influence on the stream on the riparian area 
increases because of the larger volume of water. 
Conversely, the influence of the riparian area on the 
stream decreases as the stream size increases. 
Intermittent and perennial streams located in the arid 
portions of Yakima County may have little or no riparian 
vegetation. 

AR 3136 (BAS Review at 10)(emphasis added). Given the sliding scale 

of stream sizes, if comparably larger intermittent streams have "limited" 

riparian corridors, smaller ephemeral streams, which flow less than 30 

days per year, presumably have "extremely limited" to no riparian habitat. 

2. The County's Decision Not to Designate 
Ephemeral Streams as Fish and Wildlife Habitat 
Conservation Areas Was Guided By BAS 

The Yakima County Planning Commission ("Planning 

Commission") carefully considered the BAS Review and recommended to 

the Yakima Board of County Commissioners ("BOCC") that Type 5 

Streams not be regulated as Fish and Wildlife Habitat Conservation Areas: 

A review of the BAS indicates a significant functional 
difference between intermittent and ephemeral streams in 
Yakima County. Ephemeral streams are stormwater 
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driven, lack riparian vegetation that distinguishes them 
from surrounding areas, and therefore do not constitute 
fish and wildlife habitat. This does not mean that other 
areas of the landscape, including Type 5 streams, do not 
have some habitat value. It does acknowledge that there 
must be a point along a stream corridor where the 
stream is no longer regulated as fish and wildlife 
habitat. The BAS indicates that the best point to 
make this distinction is between ephemeral and 
intermittent streams. Consequently, Type 5 streams 
are recommended to not be regulated as fish and 
wildlife habitat, though they may be protected under 
geologically hazardous area, floodplain, stormwater, 
construction, grading or other development 
regulations. 

AR 3475 (Findings of Fact and Recommendation at 14)(emphasis added). 

In tum, the BOCC carefully reviewed the Planning Commission's 

recommendations and the underlying BAS Review. As a result, the 

BOCC adopted many of the Planning Commission's findings as its own, 

including this one. AR 2808 (Ordinance 13-2009, Findings at 3)("[T]he 

Board hereby adopts the PC Findings and Recommendations ... with the 

following changes ... "). The CAO was amended accordingly. 

In particular, although Ordinance 13-2007 designated and 

protected certain streams as Fish and Wildlife Habitat Conservation Areas, 

by design it did not do so with respect to Type 5 or ephemeral streams, 

which generally flow less than 30 days per year. Specifically, the CAO 

designated all "[p ]erennial and intermittent streams, excluding ephemeral 

streams, including the stream main channel and all secondary channels 
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within Ordinary High Water Mark" as Fish and Wildlife Habitat 

Conservation Areas. AR 2885 (YCC 16C.06.03(2»(emphasis added). 

Next, the CAO classified streams as follows: 

1) Type 1 streams, lakes and ponds are those 
waters ... meeting the criteria of "shorelines of the state" 
and "shorelines of statewide significance" under RCW 
Chapter 90.58 ... ; 

2) Type 2 streams, lakes, and ponds are those surface 
water features which ... are considered "Streams, Lakes, 
and/or Ponds of Local Importance" ... ; 

3) Type 3 streams include all perennial streams 
within Yakima County not classified as Type 1 or 2; 

4) Type 4 streams are all intennittent streams within 
Yakima County not classified as Type 1,2, or 3; 

5) Type 5 streams are all ephemeral streams within 
Yakima County not classified as Type 1, 2, 3, or 4. 

AR 2887 (YCC 16C.06.06)(emphasis added). 

Finally, the CAO established protection measures, specifically 

buffers, commensurate with types of streams being regulated: 

Stream Type Buffer Width 
Standardl(minimum adjustment) 
See 16C.06.16, subsections 1-4. 

Type 1 Shoreline streams, lakes and ponds 100' 
Type 2 streams, lakes and ponds 75'/(25') 
Type 3 streams (Perennial), lakes and ponds 50'/(25') 
Type 4 streams (Intermittent), lakes and ponds 25'/(15') 
Type 5 streams (Ephemeral) No buffer standards Type 5 

streams are not regulated. 

AR 2893 (YCC 16C.06.16, Table 6-1). 
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Consistent with the BAS Review, the County did not establish 

buffers for ephemeral streams. Although both YCC 16C.06.06(5) and 

YCC 16C.06.16, Table 6-1 both state that "Type 5 streams are not 

regulated," this merely means that they are not regulated as Fish and 

Wildlife Habitat Conservation Areas. Instead, the BOCC's findings 

clarify that ephemeral streams remain "protected under geologically 

hazardous area, floodplain, stormwater, construction, grading or other 

development regulations." AR 3475 (Findings of Fact and 

Recommendation at 14). 

3. The Growth Board Improperly Failed to Defer 
to the County's Planning Decisions With Respect 
to the Regulation of Ephemeral Streams 

The Growth Board erroneously concluded that Ordinance 13-2007 

did not comply with the GMA for a failure to designate and regulate 

ephemeral streams as Fish and Wildlife Habitat Conservation Areas: 

The Growth Board found Yakima County's decision not 
to designate and regulate Type 5 Ephemeral Streams 
under the CAO failed to comply with the GMA due to 
the important role these streams play in maintaining the 
overall health of the stream corridor. 

AR 3726 (Decision at 2). 

The Growth Board's analysis regarding ephemeral streams 

improperly failed to defer to the County's planning decisions. As such, it 

is not entitled to deference. Quadrant Corp., 154 Wn.2d at 238 ("[A] 
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Growth Board's ruling that fails to apply this 'more deferential standard of 

review' to a county's action is not entitled to deference."). 

The Growth Board improperly interpreted the GMA by requiring 

the designation of ephemeral streams as Fish and Wildlife Habitat 

Conservation Areas. The GMA indicates that local jurisdictions "shall 

designate, where appropriate ... critical areas." RCW 36.70A.l70 

(emphasis added). In turn, the GMA defines "critical areas" to include, 

Fish and Wildlife Habitat Conservation Areas. RCW 36.70A.030(5). 

Thus, reframed more explicitly, under the GMA, local jurisdictions "shall 

designate, where appropriate ... fish and wildlife habitat conservation 

areas." The clear legislative desire to retain local planning decisions and 

recognize local circumstances is unmistakable. 

Critically, the GMA does not define "fish and wildlife habitat 

conservation areas." However, it stands to reason that such areas must 

actually include fish and wildlife habitat. Nothing in the County's BAS 

Review or the Growth Board's analysis suggests that ephemeral streams, 

i.e. those that generally flow less than 30 days a year, actually constitute 

fish or wildlife habitat. Instead, the Growth Board viewed ephemeral 

streams as being critical to "maintaining the overall health of the stream 

corridor, or merely providing a water quality function, rather than actually 

constituting habitat. AR 3726 (Decision at 2). Moreover, the Growth 
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Board engaged in its own interpretation of the BAS Review by choosing 

to interpret all references to "streams," even when the term was used in its 

most generic sense, to encompass ephemeral streams. AR 3758-

60)(Decision at 34-36). 

The Department of Commerce has "adopt[ed] guidelines to ... guide 

the classification of...critical areas." See RCW 36.70A.050(l). In 

particular, these guidelines "shall allow for regional differences that exist 

in Washington State." RCW 36.70A.050(3). By their very nature as 

"guidelines" they are non-binding. 

The WAC Guidelines applicable to the designation of Fish and 

Wildlife Habitat Conservation Areas state as follows: 

(2) Fish and wildlife habitat conservation areas that 
must be considered for classification and designation 
include: 

(a) Areas where endangered, threatened, and 
sensitive species have a primary association; 

(b) Habitats and species of local importance, as 

determined locally; 

(c) Commercial and recreational shellfish areas; 

(d) Kelp and eelgrass beds; herring, smelt, and other 
forage fish spawning areas; 

(e) Naturally occurring ponds under twenty acres 
and their submerged aquatic beds that provide fish 
or wildlife habitat; 

(f) Waters of the state; 

(g) Lakes, ponds, streams, and rivers planted with 
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game fish by a governmental or tribal entity; and 

(h) State natural area preserves, natural resource 
conservation areas, and state wildlife areas. 

WAC 365-190-130(2) (emphasis added). Tellingly, a county must only 

"consider" designating these areas as Fish and Wildlife Habitat 

Conservation Areas. The Growth Board erred in making the designation 

as mandatory, even when the non-binding WAC Guidelines only indicate 

that such a designation is discretionary. In this regard, the Growth 

Board's analysis also improperly failed to defer to the County's decisions. 

4. The County's Decision Regarding Ephemeral 
Streams Was the Result of a Reasoned Process 

Pursuant to RCW 36. 70A.l 72(1), "[i]n designating and protecting 

critical areas ... , counties and cities shall include the best available science 

in developing policies to protect the functions and values of critical areas." 

RCW 36.70A.172(l) (emphasis added). The County's decision not to 

regulate ephemeral streams as Fish and Wildlife Habitat Conservation 

Areas is in compliance with this requirement. 

Notably, the GMA requirement is to "include" BAS. RCW 

36. 70A.172(1). As indicated, no party to this action alleges that the 

County's BAS Review does not actually constitute "best available 

science." In other words, there is no dispute that the County has 

"included" BAS. Rather, Futurewise has merely argued, and the Growth 
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Board apparently concluded, that the County failed to "follow" BAS. 

Aside from the fact that the County did follow BAS, the GMA imposes no 

requirement to do so. 

The Supreme Court has clarified that the requirement to "include" 

BAS means precisely that - BAS must be included, it need to be followed: 

[T]he GMA does not require the County to follow 
BAS; rather, it is required to "include" BAS in its 
record. 

Swinomish Indian Tribal Cmty. v. W Wash. Growth Mgmt. H'rgs Bd., 161 

Wn.2d 415, 430 (2006). The BAS must then be used in a reasoned 

legislative process, but does not dictate a result. Id. at 431. 

Additionally, the Supreme Court has clarified that BAS does not 

trump all other requirements of the GMA. Indeed, BAS may necessarily 

need to yield to the statutory mandate of local deference: 

Id. at 426. 

[T]he requirements to be guided by the "best available 
science" (BAS) in developing critical areas regulations 
and to "give special consideration" to protecting 
anadromous fisheries arguably conflict with the 
legislature'S directive that growth management hearings 
boards defer to local balancing of "local circumstances," 
if that local balancing is not in favor of critical areas. 

Finally, the Supreme Court has concluded that "[a] County may 

depart from BAS if it provides a reasoned justification for such a 

departure." Id. at 430 (citing Ferry County v. Concerned Friends of Ferry 
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County, 155 Wn.2d 824, 837-38 (2005)). Critically, the "reasoned 

justification" for departing from BAS does not need to be based on science 

itself, although in this case, it is. Nor is the requirement to provide a 

"reasoned justification" such a high bar as Futurewise suggests. 

Indeed, in the Swinomish decision, the Supreme Court upheld 

Skagit County's decision to apply no buffers whatsoever on large 

salmonid-bearing critical areas, including the Skagit and Samish Rivers, 

which the State has identified as "the most significant watershed in Puget 

Sound in terms of salmon recovery." Swinomish, 161 Wn.2d at 425. In 

Swinomish, Skagit County reasoned that applying no buffers would be 

justified because imposing buffers would be detrimental to the agricultural 

community and because much of the natural riparian vegetation had 

already been destroyed in prior centuries: 

Here, the county justified its decision to not require 
mandatory riparian buffers on the basis that doing so 
would "impos[ e] requirements to restore habitat functions 
and values that no longer exist." This was based on a 
recognition of the fact that the vegetation that had made 
up the riparian buffers along streams and rivers was 
cleared long before there was a legal impediment to 
doing so. If the omission of mandatory buffers from 
the county's critical areas ordinance is a departure 
from BAS, it is a justified departure of the kind that is 
tolerated by the GMA. 

Id. at 431 (citations omitted). Unlike Skagit County in the Swinomish 

decision, which upheld the County's decision to apply no buffers 
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whatsoever to several of the largest salmon bearing streams in the state, 

Yakima County has merely decided not to apply buffers on ephemeral 

streams. As indicated, ephemeral streams generally flow less than 30 days 

a year, and do not provide any wildlife habitat whatsoever, let alone 

habitat for salmonids. 

As indicated above, the County's BAS Report sharply 

distinguished between perennial, intermittent, and ephemeral streams 

within the local context of Yakima County. AR 3135-37. The Planning 

Commission and the BOCC reviewed that BAS and made detailed 

findings and concluded that "there must be a point along a stream corridor 

where the stream is no longer regulated as fish and wildlife habitat" and 

determined that such point was "between ephemeral and intermittent 

streams." AR 3475. 

In summary, the County not only "included" BAS in the record, 

but it followed that BAS to determine that ephemeral streams were not 

Fish and Wildlife Habitat Conservation Areas. Moreover, even if the 

County departed from BAS, the County's findings demonstrate a reasoned 

process with a reasoned decision. 

5. The Issue Regarding the County's Regulation of 
Type 5 Streams is Moot or Othenvise Barred by 
the Statute of Limitations 

The trial court erred in issuing the portion of its Decision on 
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Petition for Review, dated February 8, 2011, that concluded that 

Futurewise's challenge concerning ephemeral streams was not moot or 

otherwise barred by the statute oflimitations. CP 1-2 

Prior to adjudication of the various petitions filed by the Growth 

Board challenging Ordinance 13-2007, all parties engaged in complex and 

compromising settlement negotiations. CP 1072 (Ordinance 2-2009, 

Findings). On October 13, 2009, as a result of these efforts, the County 

enacted Ordinance 2-2009, which caused the WDFW and Commerce to be 

fully satisfied with the County's compliance with the GMA and to 

withdraw their petition. AR 380-500 (Petition for Review); AR 1051-

1055 (Order Granting Withdrawal). 

Critically, for purposes of this AP A appeal, Ordinance 2-2009 

amended provisions of Ordinance 13-2007, including the manner in which 

the County regulates Type 5 or ephemeral streams. For example, 

Ordinance 2-2009 amended YCC 16C.06.16, Table 6-1 as follows 

Stream Type Buffer Width 
Standard/(minimum adjustment) See 16C.06.16, 
Subsections 1-4. 

Type 1 Shoreline streams, lakes 100' 
and ponds 
Type 2 streams, lakes and ponds 75'/(25') 
Type 3 streams (perennial), lakes 50'/(25') 
and ponds 
Type 4 streams (Intermittent), 25'/(15') 
lakes and ponds 
Type 5 streams (Ephemeral) No buffer standards Type 5 streams are not 

regulated through buffer reguirements, but 
activities such as c1earine:. e:radine:. dumoine:. 
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filling, or activities that block flow, redirect flow 
to a point other than the original exit point from 
the property or result in the potential to deliver 
sediment to a drainage way/channel, are 
regulated under clearing and grading 
regulations. These drainages may also be 
protected under geologically hazardous area, 
floodplain, stormwater, building and 
construction or other develooment regulations. 

CP 1078-1079 (Amended YCC 16C.06.16, Table 6-1) (additions by 

Ordinance 2-2009 underlined). In other words, this amended provision 

ensures that ephemeral streams are regulated under other provisions of the 

Code (primarily to prevent sediment transport), but they are not regulated 

as Fish and Wildlife Habitat Conservation Areas. 

Former YCC 16C.07.16, Table 6-1, which is the subject of 

Appellants' challenge here on appeal, is no longer in effect. Under the 

GMA, the current or amended version ofYCC 16C.07.16, Table 6-1 was 

"presumed valid upon adoption." RCW 36.70A.320(1). The very 

appellants in this action, namely Wes Hazen, the Upper Wenas 

Preservation Association, and Futurewise, filed a Petition for Review 

before the Growth Board challenging Ordinance 2-2009, including the 

alleged failure to regulate Type 5 or ephemeral streams as Fish and 

Wildlife Habitat Conservation Areas. The Growth Board's Decision in 

this regards states as follows: 

In the present case, the Board believes the subject of Type 
5 streams is not set forth in the issue statement for either 
Issue No. 1 or Issue No.4. Thus, according to the majority 
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of the Board, the argument of Type 5 streams is not within 
the scope of either of these issues as written and, therefore, 
cannot be considered. Conclusion: The majority of the 
Board f"mds and concludes Petitioners' argument 
concerning Type 5 streams is outside the scope of their 
issue statements and, therefore, not before the Board. 

CP 1102 (Hazen, et al. v. Yakima County, EWGMHB Case No. 09-1-

0014, at 18)(emphasis added). 

A case is moot when it involves only abstract propositions or 

questions, the substantial questions originally presented no longer exist, or 

the court cannot provide effective relief or the relief originally sought. See 

Spokane Research & De! Fund v. City o/Spokane, 155 Wn.2d 89, 99, 117 

P.3d 1117 (2005); Sorenson v. City o/Bellingham, 80 Wn.2d 547, 558 

(1972). The amended version ofYCC 16C.07.16, Table 6-1 is now in 

effect. Any challenge to the former ordinance was rendered moot by its 

adoption, because it presents only abstract propositions or questions and 

this Court cannot provide effective relief or the relief originally sought. 

As such, the Growth Board erred in entertaining any challenge to the 

former ordinance once the amended ordinance was adopted. 

Additionally, under the GMA, "[a]ll petitions ... [challenging] 

compliance with the goals and requirements of [the GMA] ... must be filed 

within sixty days after publication." RCW 36.70A.290(2). Thus, the 

intended effect of amended YCC 16C.07.16, Table 6-1 and its compliance 
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with the GMA, may only be litigated in a petition to the Growth Board, 

where a legislative record has been created that fully explains the intent 

and effect of those amendments. Appellants already filed a Petition for 

Review challenging Ordinance No. 2-2009. See generally Hazen et al. v. 

Yakima County, EWGMHB Case No. 09-1-0014. Their Petition was 

unsuccessful in this regard. The 60-day statute of limitations for filing any 

other challenge to amended YCC 16C.07.16, Table 6-1 has now passed. 

B. The Superior Court Correctly Concluded that the County's 
Stream Buffers, and Adjustments to Stream and Wetland 
ButTers, Were Supported by BAS-The Growth Board's 
Decision to the Contrary is Erroneous 

Judge Gibson correctly concluded that the BAS relied upon by the 

Growth Board to invalidate the County's stream buffers (and allowed 

adjustments to stream and wetland buffers)3, was not relevant to arid 

Eastern Washington. CP 4. The Court affirmed that the County had done 

a thorough and comprehensive analysis of all available data, including a 

review of the efficacy of the County's existing buffers, which had been in 

place since 1995. Id. Accordingly, the Court determined that the 

County's stream buffers, and adjustments to stream and wetland buffers, 

3 In finding that the County's buffers complied with the GMA, the Court 
did not distinguish between stream or wetland buffers or allowed 
adjustments thereto. CP 4. Accordingly, the Court's decision must be 
read as finding that all aspects of the County's buffer provisions comply 
with the GMA. 
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fully complied with the GMA. 

Futurewise acknowledges in its brief that "[t]he protection of 

critical areas is intricately tied to the maintenance of existing conditions in 

those areas." Futurewise Br. at to. Again, Yakima County's buffers have 

protected streams and wetlands since 1995. Neither Futurewise nor the 

Yakama Nation has shown that the County's streams or wetlands have 

been degraded during this time. The County's buffers and use regulations 

are consistent with BAS and fully protect stream and wetland functions 

under BAS. To extent that Appellants assert that the County failed to 

follow BAS, the County engaged in a reasoned process, as required by 

relevant jurisprudence. 

1. The Buffers Are Within the Range of BAS 

The Growth Board, and the respective Briefs of Futurewise and the 

Yakama Nation, second guess the County with respect to its analysis of its 

own BAS Review and its ultimate choice of buffers. This technocratic 

approach is not consistent with the GMA, and instead erodes legislatively­

mandated deference to the County's decisions. See supra, at 13-16. 

In the Ferry County decision, the Supreme Court recognized that 

the WAC Guidelines may assist in determining whether a County has 

complied with the BAS requirement. See Ferry County, 155 Wn.2d at 835 

n.9, 838-39 (citing WAC 365-195-900 through -925). However, in 
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contrast the Appellants' approach to the GMA, the Court of Appeals 

recently interpreted the WAC Guidelines as not "imposing a duty on a 

county to describe each step of the deliberative process that links the 

science that it considers to the adopted policy or regulation." Olympic 

Stewardship Found. v. W Wash. Growth Mgmt. Hr 'gs Bd., 2011 Wash. 

App. LEXIS 1862,29-33 (Wash. Ct. App. Aug. 5, 2011). Instead, the 

Court interpreted the WAC Guidelines to merely require that a County 

"address ... on the record ... the relevant sources of best available scientific 

infoffilation included in the decision-making," and nothing more. Id. 

(citing WAC 365-195-915(1)(b)). Here, the County not only addressed its 

BAS Review and related decision making on the record, it did so in great 

detail. 

Specifically, in enacting Ordinance 13-2007, the BOCC entered 

extensive legislative findings regarding the application of the County's 

own BAS Review to its decision making on buffers as follows: 

The Board has considered the Best Available Science 
(BAS) and finds that there has been no evidence or 
testimony that any significant environmental 
degradation has occurred with the existing wetland 
buffers, therefore the existing standards, with edits, are 
within the range of BAS and sufficient to protect the 
functions and values of wetlands. 

The Board finds that the BAS on buffers covers a wide 
range of functions and measurements, and there are no 
specific science citations that can be precisely applied 

- 34-



in Yakima County. There is science that applies to 
forested areas of Yakima County, but there is a lack of 
science relating to the more arid Columbia Basin. 
There is agriculturally based buffer science that would 
apply to some of the rural areas of the County, but 
individual citations are usually focused on limited 
issues, and do not look at the range of functions 
provided by the buffer or do not have broad 
applicability. 

The main goal of the BAS review regarding buffers was 
to examine the range of science and assess how the 
existing buffers fit within that range. The buffers 
outlined in the CAO are within the range of science. 
The BAS requirement allows jurisdictions to review 
science and determine the range of science that exists. 
Jurisdictions may choose protection measures that are 
within that range of science. The BAS review 
identified a range of buffer widths that would be 
acceptable for different functions. When the 
combination of the different functions is compiled 
together, it also resulted in a range for a general buffer 
width. The buffers in the CAO are within this range. 
Buffers perform several functions to protect critical 
areas, which are listed in section 16A.06.05 (Functional 
Properties), and include protecting water quality, 
providing bank stabilization, and providing riparian 
wildlife habitat. The buffers provide well for water 
quality and bank stability functions, and provide a 
modest level of riparian wildlife habitat function. 
Providing a high level of riparian wildlife habitat would 
require much larger buffers. Many buffer widths were 
proposed through the public process; ranging from a 
few meters to several hundred feet. Generally, 
recommendations for small buffers are based on a 
review of function specific science concentrated on 
water quality, while larger buffers are based on wildlife 
science. Recommendations received for large, wildlife 
buffers still fall within the range of science, but still do 
not address all wildlife needs based on landscape 
ecological science. 
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The Board finds that the [stream buffer] widths ... are 
within the range of BAS and are sufficient to protect the 
functions and values of streams. 

AR 2812-14 (Ordinance 13-2007, Findings at 7-9). The County's 

legislative findings fully comply with Olympic Stewardship and its 

interpretation of the WAC Guidelines. The Superior Court justifiably 

reversed the Growth Board's determination that the County's action was 

inconsistent with the GMA. 

2. The County Compiled the Best "Available" Science Regarding 
Buffers, Recognizing that It Was an Imperfect Fit 

Under the GMA, the County is obligated to "include the best 

available science," in the record, but it need not create its own science, 

which would be cost prohibitive. RCW 36. 70A.172(1)( emphasis added). 

The term "available" implies that all science may not be a perfect fit, and 

that a reasoned process may be necessary to apply the science locally. 

The BAS Review summarized many scientific pUblications 

related to riparian buffer widths. See AR 3195-3206 (BAS Review 69-

80). However, as indicated in the County's legislative findings, "the 

BAS on buffers covers a wide range of functions and measurements, and 

there are no specific science citations that can be precisely applied in 

Yakima County." AR 2813 (Ordinance 13-2007, Findings at 

8)( emphasis added). The BAS Review was consistent with this 

legislative finding: 
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• "An evaluation of the Best Available Science concerning 
riparian zones indicates that few of the citations address 
the unique geography of eastern Washington." AR 3195 
(BAS Review at 69); 

• "Unfortunately, there is little published information about 
the buffer widths needed to provide natural levels of 
shade for streams in eastside forest, rangeland, and 
agricultural systems." AR 3200 (BAS Review at 74). 

• "More research on riparian influences on shading for all 
ecosystems east of the Cascades is needed ... " AR 3201 
(BAS Review at 75). 

In addition to a lack of science regarding the unique geography of Eastern 

Washington, the remaining science that was available was also unsettled: 

• "Little information exists and additional research is 
needed before buffer widths likely to protect riparian 
microclimate can be determined." AR 3198 (BAS 
Review at 72) (citing Spence, Lomnicky, Hughes, and 
Novitzki (1996)). 

• There is agreement in the scientific literature that 
restricted use of riparian habitat is needed to retain the 
functions of aquatic and riparian ecosystems. Schaefer 
and Brown (1992, quoted in Knutson and Naef 1997) 
state width is one of the most important variables 
affecting riparian corridor functions. However, there is 
less agreement on the specific width needed to protect 
riparian and stream habitat (O'Connell et al. 1993, quoted 
in Knutson and Naef 1997). Nor is there agreement on 
which land use activities might be compatible with fish 
and wildlife in riparian habitat. AR 3201 (BAS Review at 
75). 

Appellants endlessly criticize the County by alleging that the 

buffers adopted do not fit within the range of BAS provided in the BAS 
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Review. See, e.g, Futurewise Br. at 24 ("A cursory glance at these 

recommendations makes it clear that Yakima County's buffers do not 

meet the widths necessary to protect all functions."). This criticism is 

particularly unwarranted when the BAS Review itself acknowledged the 

imperfect fit. In particular, Futurewise tries to skirt this issue by merely 

concluding that "the Board utilized many studies," essentially reasoning 

that quantity eventually somehow settles or clarifies the issue regarding an 

imperfect fit, which it does not. 

3. The County's Decisions Regarding Buffers Were the Result of 
a Reasoned Process 

When faced with imperfect science that was not applicable to 

Yakima County, the County was merely required engage in a "reasoned 

process," which it did. Ferry County, 155 Wn.2d at 835. 

Given the variability among studies and the paucity of information 

in the science for certain ecological functions, it is difficult to evaluate the 

BAS for all functions for riparian stream buffers in Eastern Washington. 

Where possible, the BAS Review recommends "[a]ctual buffer width and 

composition should be based on site-specific conditions." AR 3200 (BAS 

Review at 74). The County's CAO actually includes additional measures 

to ensure that site-specific review is provided through the permitting 

process, which can condition permits in order to protect ecological 
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functions. 

Where site-specific analysis is not possible, however, the BAS 

itself, provided direction about what to do when exact buffers can't be 

determined for the region: 

When site specific analyses are not possible, general 
riparian buffer widths can be applied. 

AR 3200 (BAS Review at 74). The Findings from the BOCC, indicate 

that the County selected a general buffer for this purpose: 

The BAS Review identified a range of buffer widths 
and that would be acceptable for different situations. 
When the combination of the different functions is 
compiled together, it also resulted in a range for a 
general buffer width. In looking at the range, it 
showed that buffers in the proposed CAO fell in that 
range. 

AR 3478 (Findings of Fact and Recommendation at 17)(emphasis added). 

The County's approach is consistent with the GMA. 

The BAS Review acknowledges that the width of a riparian buffer 

will "depend[] on the function( s) or range of functions to be protected." 

AR 3202 (BAS Review at 76). A review of the BAS regarding riparian 

buffer widths found a range from 10 to 984 feet. AR 3201. As indicated, 

Table 2 merely outlines the minimum and maximum buffers for various 

ecological functions found in all literature, regardless of whether the 

science is specific to the arid Eastern Washington: 
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Function Minimum (feet) Maximum (feet) 

Large woody debris/structural complexity 90 525 

Organic matter input 170 262 

Stream bank stabilization 10 170 

Sediment control 12 600 

Nutrient and pollutant inputs control 13 860 

Microclimate 141 784 

Stream shading/water temp. moderation 33 525 

Terrestrial wildlife habitat 25 984 

AR 3201 (BAS Review at 75). 

"Organic matter input" and "microclimate" are not included in the 

functional properties of hydrologically related critical areas addressed in 

the County's ordinance. See AR 2866 (YCC 16C.06.05).4 Futurewise 

appears to accept the functions and values listed in YCC 16C.06.05 as the 

ones of concern. See Futurewise Br. at 22. With those two exceptions, 

however, the general buffer widths selected by the County are within the 

range of BAS summarized in Table 2. AR 2893 (YCC 16C.06.16, Table 

6-1). 

4 Although Table 2 presents a buffer minimum of 170 feet for organic 
matter input, Appendix A cites one study recommending 82.5 ft. (based 
on 75% of Site Potential Tree Height (SPTH) of 110 ft.) and another 
recommending 100 feet. Cf AR 3386 with AR 3201 (BAS Review at 
261, 75). Similarly, Table 2 presents a buffer width of 141 feet minimum 
for the microclimate function, while Appendix A cites to one report 
recommending a 75 foot minimum, and another with a 98 foot minimum 
for microclimate. Cf AR 3387 with AR 3201 (BAS Review at 262, 75). 
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4. The Board Failed to Defer to the County By Imposing 
Imperfect Science and Ignoring Unique Aspects of the 
County's CAO 

The Growth Board erred by elevating a single study, namely 

Knutson/Naef, above all other scientific studies in the BAS Review. AR 

3760-69. As explained in further detail below, this study is simply 

inapplicable to Yakima County for a variety of reasons. 

The Growth Board's near exclusive reliance on the Knutson/Naef 

study is demonstrated by its wholesale inclusion of a table in its Decision 

from the Knutson/Naef study. AR 3766. The table addresses various 

functions for riparian buffers and a "buffer range" and a "mean buffer." In 

this regard, the Growth Board concluded: 

It is clear from these scientific recommendations Yakima 
County's stream buffers, which range from 25 feet to 75 
feet, fall below the mean buffer for all functions and 
below the range of buffer widths for all functions except 
temperature control and pollutant filtration." 

AR 3766 (Decision at 42)(emphasis in original). The Growth Board's own 

analysis concedes that the science demonstrates a range of 10 to 984 feet for 

buffers. AR 3766 (Decision at 42). As indicated, the County's adopted 

buffers, which range from 25 feet to 100 feet, fall within this range. AR 

2893 (YCC 16C.06.l6, Table 6-1). As such, the County followed BAS. 
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Yet the KnutsonlNaef study relied upon by the Growth Board as 

absolute authority for buffer widths, indicates that its recommended buffers 

are intended only as guidelines, and 

[b ]ecause PHS management recommendations address 
fish and wildlife resources statewide, they are 
generalized. Management recommendations are not 
intended as site-specific prescriptions December 1997 2 
Washington Department of Fish and Wildlife but as 
guidelines for planning. Because natural systems are 
inherently complex and because human activities have 
added to that complexity, management 
recommendations may have to be modified for on-the­
ground implementation. 

(KnutsonlNaefStudyat 1-2)(emphasis added). As candidly 

acknowledged by KnutsonlNaef: 

[S]ufficient information does not currently exist to 
provide variable width recommendations that 
adequately accommodate the extreme variability of 
riparian widths, land uses, and fish and wildlife 
communities across the Washington landscape. 
Therefore any application of variable riparian 
widths must first include additional site-specific and 
watershed-level studies. 

Id. See also AR 3201 (BAS Review at 75, summarizing KnutsonlNaef). 

Additionally, the BAS Review summarizes the KnutsonlNaef study, 

and clarifies that it addresses riparian habitat areas ("RHA"). RHAs are 

defined as: 

The area adjacent to aquatic systems with flowing 
water (e.g. rivers, perennial or intermittent streams, 
seeps, springs) that contains elements of both aquatic 
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water (e.g. rivers, perennial or intennittent streams, 
seeps, springs) that contains elements of both aquatic 
and terrestrials ecosystems, which mutually influence 
each other, and that exhibit the full range of habitat 
functions necessary to support riparian-associated 
fish and wildlife. 

AR 3205 (BAS Review at 79) 

The BAS Review distinguished RHAs from riparian buffers: 

Riparian habitat areas differ from riparian buffers. 
Riparian buffers are usually are applied to protect streams 
from the effects of adjacent, upland activities. Riparian 
habitat areas include the area from the ordinary high 
water line to that portion of the terrestrial landscape that 
directly influences the aquatic ecosystem, including 
habitat for riparian-associated wildlife. The RHA often 
includes the extent of the flood plain because that area of 
appreciably influences and is influenced by the stream 
system during flood events. The RHA encompasses the 
extent of riparian vegetation in addition to the zone of the 
influence. 

Because riparian habitat area management 
recommendations address fish and wildlife resources 
statewide, they are generalized. Management 
recommendations are not intended as site-specific 
prescriptions but rather as guidelines for planning. 
Because natural systems are inherently complex and 
because human activities have added to that complexity, 
management recommendations may have to be modified 
for on-the-ground implementation. 

. . . Recommended RHA widths are derived from a 
review of the scientific literature, by which generally 
include a zone of riparian vegetation plus a transition 
zone dominated by upland vegetation. Even though it 
may not be obvious that upland vegetation is part of the 
riparian habitat, scientific studies clearly describe the 
critical function of transitional areas in maintaining 
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riparian and aquatic systems. In addition, channel 
migration is a natural process in alluvial streams and 
rivers. Where these streams and rivers, RHA width 
measurements should begin at the edge of the channel 
migration zone. 

Scientific literature supports the maintenance npanan 
habitat areas as restricted use zones. Examples of 
activities that may affect riparian habitat features include 
tree cutting, road building, agriculture, grazing, clearing, 
earth moving, mining, fill in, burning, or construction of 
buildings or other facilities. Beyond the standard RHAs, 
it must be recognized that larger areas are needed by 
some wildlife species, including the great blue heron, 
field deer, elk, marten, osprey, and bald eagle. 

AR 3205-06 (BAS Review at 79-80). Accordingly, the KnutsonlNaef study 

does not specifically address buffer widths. Rather, the focus of the study is 

on riparian habitat areas that often include the entire flood plain and areas 

that would not ever be associated with a buffer for a stream or wetland. 

Regardless, this is entirely consistent with the County's approach that 

buffers are only one tool in protecting the function and values of critical 

areas. 

Indeed, the County's choice of specific buffer widths as one of its 

tools in protecting the functions and values of critical areas is within the 

discretion of the County legislative authority and it is supported by BAS: 

GMA requires protecting the functions and values of fish and 
wildlife habitat... The CAO is composed of performance 
standards that are intended to protect functions and values. A 
buffer is one tool, though not the only tool, that tries to 
prevent or reduce impacts on a general level through 
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avoidance. The idea is that buffer will do much to protect the 
functions and values of the stream or wetland and provide 
wildlife habitat. Buffers cannot accomplish everything, 
consequently there are other standards - usually related to 
specific types of activities (road construction, utility 
construction, filling and grading, etc.). 

AR 2813 (Ordinance 13-2007, Findings at 8) (emphasis added). 

The Washington State Supreme Court recently issued a decision that 

held that Growth Boards, in considering county planning choices, should 

give deference to choices that are compliant with the GMA: 

To clarify, City of Arlington stands for the fact that 
boards must consider anecdotal evidence provided by 
counties and defer to local planning decisions as 
between different planning choices that are compliant 
with the GMA. 

Kittitas County v. E. Wash. Growth Mgmt. Hr 'gs Bd., 2011 Wash. LEXIS 

596 (Wash. July 28,2011), at 10. 

The County's decision to rely upon a variety of planning and zoning 

tools, including specific buffer sizes, to protect the function and values of 

critical areas, is a choice that is consistent with the GMA. The Superior 

Court recognized this when it reversed the Growth Board's determination in 

this regard. 

An exanlple of the interplay between the various County 

development regulations and their role in protecting critical areas is found at 

YCC 16C.06.03(l), which designates "any floodway and floodplain 
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identified as a special flood hazard area" as a hydrologically related critical 

area. AR 2884 (YCC 16C.06.03(1)). Uses within the critical area are 

restricted and regulated according to the provisions ofYCC 16C.06 in order 

to preserve the functions and values of the critical area. Id. 

Further, standard minimum buffer widths are simple to implement 

and administer, and provide regulatory predictability. AR 3202 (BAS 

Review at 76). As demonstrated in the BAS Review, a variety of buffer 

widths and the use regulations controlling them fall within BAS 

recommendations, and the County's use of them is not clearly erroneous. 

It is also important to note that the buffer studies addressed in the 

BAS Review, and KnutsonlNaef in particular, are not related to the 

stream typing system that is the basis of the County's regulatory scheme. 

Under the CAO, buffers are related to the size of the streams, which is 

related to the size and flow rate of the stream. 

Additionally, to the extent that the County's buffers are adequate to 

protect the functions and values of streams, it was not erroneous to allow an 

administrative reduction of these buffers on the condition that "any site plan 

and project design include measures which ensure the protection and 

performance of the functional [values]." AR 2893 (YCC 16C.06.16) and 

AR 2856 (YCC 16C.03.23). This standard is no different that the "no net 

loss of ecological functions" or "no harm" standard that was approved in 
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the Swinomish case and is commonplace. Swinomish, 161 Wn.2d at 427. 

The Growth Board's analysis is also erroneous because it focuses on 

the KnutsonlNaef study to the exclusion of all other BAS. AR 3766 

(Decision at 42). Even when considered on its merits, however, the Growth 

Board's analysis is completely nonsensical. The Growth Board's concession 

that the buffers adopted by the County were below the "mean" buffer 

recommended by KnutsonlNaef, simply cannot lead to a conclusion that the 

County's buffers are outside of the range of BAS. For example, the 

KnutsonlNaeftable utilized by the Growth Board states that the range of 

buffers necessary in order to allegedly protect the sole function of wildlife 

habitat is from 30 feet to 984 feet and the "mean" buffer is 287 feet. AR 

3766 (Decision at 42). According to the Growth Board's analysis, any 

decision to adopt buffers less than 287 width in feet on all streams, 

regardless of typing/size, would be inconsistent with BAS. Such a 

determination clearly would not be supportable by logic or BAS. 

Additionally, in the absence of any factors that demonstrate why the 

"mean" buffer is somehow preferable to anything else within the acceptable 

range of BAS, the Growth Board's analysis is also wholly arbitrary. It 

strains credulity to believe that this type of analysis is what was intended by 

the GMA's mere reference to "include" BAS in adopting development 

regulations. RCW 36. 70A.172(1). 
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Finally, for the same reason that an individual scientific study 

cannot be elevated above all others in the BAS Review, a single function or 

value of a critical area should not be elevated above all other functions and 

values to dictate the size of buffers. Accordingly, the County was justified 

in reviewing a range of buffer widths that would be acceptable for different 

functions, and using that range to adopt a general buffer width. 

C. Futurewise's Challenge to the County's CAO Exemptions Has 
Been Rendered Moot By the County's Recent Adoption of 
Ordinance 6-2011, Which Repealed Those Exemptions 

Futurewise's Brief expends nearly ten pages asserting that the 

County's exemptions from critical areas regulations violate the GMA. See 

Futurewise Br. at 10-19. The specific exemptions challenged by Futurewise 

were recently repealed by the County via the adoption of Ordinance 6-2011, 

which is attached hereto as Appendix A. The Court may take judicial 

notice of an Ordinance adopted by the Yakima County Board of 

Commissioners. As indicated above, an issue is moot when it involves 

only abstract propositions or questions, the substantial questions 

originally presented no longer exist, or the court cannot provide effective 

relief or the relief originally sought. See Spokane Research & De! Fund 

V. City a/Spokane, 155 Wn.2d 89, 99, 117 P.3d 1117 (2005). Here, the 

exemptions challenged by Futurewise have been repealed. Futurewise's 

challenge to the exemptions is moot. 
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CONCLUSION 

The Appellants' manipUlation of science to argue for outcomes 

that support their position, and the Board's acceptance of those assertions, 

is not supported by the GMA or common sense. By asserting that 

ephemeral streams, which flow less than 30 days a year (and may even 

flow as little as one day a year) are critical areas, Futurewise is indicating 

that there is nothing in the County that isn't "critical." Moreover, 

Futurewise makes no argument that ephemeral streams even contain fish 

and wildlife habitat. 

Additionally, for over 15 years, since the adoption of the County's 

first CAD in 1995, the County has diligently protected the functions and 

values of its critical areas through an array of innovative planning 

techniques, including reliance on buffers and development regulations. 

The amendments to the County's CAD were not unilaterally made by the 

BDCC, but were instead based on an extensive process that included 

hundreds of hours of science review and testimony by various advisory 

groups and commissions, and over three dozen public meetings. The 

resulting CAD thoroughly considered the guidance provided by the BAS 

Review, and applied those guidelines through choices that the County 

believes will protect the functions and values of its important critical areas 

for now and into the future. 
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RESPECTFULLY SUBMITTED this 18 day of August, 2011. 

By: 

By: 

JAMES P. HAGARTY 
YAKIMA COUNTY PROSECUTING ATTORNEY 

fJ [ 1IcAlJ1. L "S.....J II rJ.L.l, WsUI ~ ~S},(7 
Terry D. Austin, WSBA~o. 6708 _r~o ~e.,- o.v~\ to.~\JV\. 
Paul E. McIlrath, WSBA No. 16376 
Attorneys for Respondent/Cross-Appellant Yakima 
County 

GROEN STEPHENS & KLINGE LLP 

abough, WSBA No. 35347 
Attorneys for espondent/Cross-Appellant 
Yakima County Farm Bureau, Inc. 
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By: 

By: 
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~. 

T D. Austin, WSBA No. 6708 
Paul E. Mcilrath, WSBA No. 16376 
Attorneys for Respondent/Cross-Appellant Yakima 
County 

GROEN STEPHENS & KLINGE LLP 

Samuel A. Rodabough, WSBA No. 35347 
Attorneys for Respondent/Cross-Appellant 
Yakima County Farm Bureau, Inc. 
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DECLARATION OF SERVICE 

I, Samuel A. Rodabough, declare as follows pursuant to GR 13 and 

RCW 9A.72.085: 

I am a citizen of the United States, a resident of the State of 

Washington, and an employee of Yakima County. I am over twenty-one 

years of age, not a party to this action, and am competent to be a witness 

herein. 

On August 17,2011, I caused the foregoing document to be served 

on the following persons via the following means: 

Attorney for Eastern Washington 
Growth Management Hearings 
Board 

Mark Worthy, Esq. 
Asst. Attorney General 
800 5th Ave., Suite 2000 
Seattle, W A 98104 

Attorney for Wes Hazen, Upper 
Wen as Preservation Association, 
and Futurewise 

Tim Trohimovich, Esq. 
Anne Powell, Esq. 
814 2nd Ave., Ste. 500 
Seattle, WA 98104-1530 

Attorney for Confederated Tribes 
and Bands of the Yakama Nation 

Thomas Zeilman, Esq. 
P.O. Box 34 
Yakima, W A 98907 

D Hand Delivery via Legal Messenger 
rgJ First Class U.S. Mail 
D Federal Express Overnight 
D Electronic Mail 
D Other ---------------------

D Hand Delivery via Legal Messenger 
rgJ First Class U.S. Mail 
D Federal Express Overnight 
D Electronic Mail 
D Other ---------------------

D Hand Delivery via Legal Messenger 
rgJ First Class U.S. Mail 
D Federal Express Overnight 
D Electronic Mail 
D Other ---------------------

I declare under penalty of perjury under the laws of the State of 
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Washington that the foregoing is true and correct. 

Executed this 18th day of August, 2011 at Bellevue, Washington. 
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APPENDIX A 



BOARD OF YAKIMA COUNTY COMMISSIONERS 

ORDINANCE NO. 6-2011 

IN THE MATTER OF AMENDING yee TITLE 16C, THE CRITICAL AREAS 
ORDINANCE OF YAKIMA COUNTY 

WHEREAS, the Washington State Growth Management Act (OMA) requires Yakima County to 
review and evaluate its development regulations and to take legislative action, if needed, to revise its 
development regulations to ensure they comply with the requirements of. and time periods in, RCW 
36.70A; and 

WHEREAS, Yakima County adopted amendments (Ordinance No. 13-2007) to the Yakima 
County Critical Areas Ordinance (YCC Title 16C) in December 2007 as part of the required seven year 
plan update requirement of the Growth Management Act; and, 

WHEREAS, in February 2008, a number of petitioners appealed the adoption of the ordinance to 
the Eastern Washington Growth Management Hearings Board (GMHB) in consolidated Case No. 08-1-
0OO8c, alleging that certain provisions of the ordinance failed to comply with certain provisions of the 
GMA. codified as Chapter 36.70A RCW; and, 

WHEREAS, the GMHB issued its Final Decision and Order (FOO) in case No. 08-1~OO8c on 
April 5, 2010, concluding that certain of the provisions of Ordinance 13-2007 appealed by the petitioners 
failed to comply, including those related critical area exemptions and critical aquifer recharge areas 
(CARAs); and, 

WHEREAS, Yakima County appealed the GMHB' s FDO to the Superior Court of the State of 
Washington; and, 

WHEREAS, the Superior Court issued its decision on February 8, 2011. holding that the GMHB 
properly rejected the County's exemption provisions; and, 

WHEREAS, Yakima County has proposed text amendments to yee Title l6C regarding 
exemptions to comply with the GMHB FDO, the Superior Court decision, and RCW 36.70A; and, 

WHEREAS, following the appeal of the 2007 amendments to the YCC Title 16C, Yakima 
County adopted an amendatory ordinance (Ordinance No. 1-2011) further amending the YCC Title 16C, 
the Critical Aquifer Recharge Areas (CARA) Chapter in order to comply with the GMHB's FDO 
interpretation of the provision of the GMA; and. 

WHEREAS. in its April 27. 2011, Partial Coordinated Compliance Order the GMHB recognized 
the County adopted Ordinance 1-2011 amending YCC Title t6C.09 to adopt new designation and 
protection standards for CARA, yet they found that County has failed to comply with the requirement to 
designate CARA; and, 

WHEREAS, the GMHB found that without a mapping update to include Best Available Science, 
the pre-existing CARA designation map did not comply with the GMA; and, 
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WHEREAS, subsequent to the issuance of the Partial Coordinated Compliance Order, Yakima 
County reviewed the scientific methodology used to create the CARA map and determined that the 
CARA maps meet Best Available Science; and, 

WHEREAS, Yakima County has coordinated with Petitioner Futurewise to draft amendments to 
the mapping section of I6C.09 which would address the GMHBs concerns and comply with April 27, 
20 II, Partial Coordinated Compliance Order; and 

WHEREAS, Petitioner Futurewise has acknowledged that the proposed CAO amendments 
adequately address their concerns as originally brought forth in their Petition for Review. 

WHEREAS, the Yakima County SEPA Responsible Official issued a Determination of 
Nonsignificance (SEP 11-0 18) for the proposed edits to Title 16C, on April 15, 2011; and, 

WHEREAS, the comment period on the Determination of Nonsignificance and on the proposed 
amendments closed on April 29, 2011; and, and a Final Detennioation of Nonsignificance was issued 00 

May 3, 2011 without further comment period; and, 

WHEREAS, the Board of Yakima County Commissioners held a properly advertised public 
hearing on June 7, 2011 at the Yakima City Hall Hearing Room, 129 N. 2nd Street Yakima, WA, for the 
purpose of taking testimony 00 the proposed amendments to the Yakima County Critical Areas 
Ordinance; and, 

WHEREAS, the Board, has carefully considered oral and written testimony from the public and 
recommendations from staff; and, 

WHEREAS, the Board is now satisfied that this legislative matter has been sufficiently 
considered, and that the process leading to the development of the amended Critical Areas Ordinance has 
been open, extensive, continuous and afforded opportunities to all who wanted to participate or offer 
testimony; and, 

WHEREAS, the Board has, at a properly advertised agenda, deliberated on the proposed 
amendments, weighed the evidence presented, balanced the goals of the GMA and the desires of the 
citizens of Yakima County in a final set of amendments to YCC Title 16C; and, 

WHEREAS, the Board of Yakima County Commissioners further finds and concludes that 
adoption and implementation of the amendments to the YCC Title 16C to be in the public interest and 
essential to direct the future growth and development of Yakima County, consistent with the County's 
Comprehensive Pia" 2015: now, therefore, 

BE IT HEREBY ORDAINED: 

Section 1. Findings. The Board of Yakima County Commissioners finds that all statutory and County 
prerequisites for the review and evaluation of YCC Title 16C as well as the requirements for ensuring 
adequate public notification and opportunities for comment and participation in the amendment process, 
have been met. The Board makes the following findings: 

A. Legislative Intent. The Board of Yakima County Commissioners finds that it has fully considered 
the evidence presented throughout the public process of updating, adopting and amending YCC 
Titles 16C to fulfill the requirements of State law and to comply with the decisions of Superior 
Court and the GMHB. The Board reaffmns that it has considered the best available science 
documentation in its decisions and finds the record to be compelling in its support of the 
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designation and protection of critical areas and the balancing of the public and private interests as 
expressed by the adopted Critical Areas Ordinance and the amendments herein contained. 

B. State Environmental Policy Act (SEPAl. The SEPA Responsible Official has reviewed the 
potential adverse environmental impacts of the proposed amendments in accordance with the 
provisions ofYCC Title 16, culminating in Final Determinations to retain the Determinations of 
Non-signifICance issued on May 3,2011. The Board finds that environmental review is complete 
and adequate. 

C. The Board finds that the basis for adopting the amendments in Section 2 of this ordinance related 
to exemptions and Critical Aquifer Recharge Areas designation as documented in staff reports 
pertaining to and the recitals to this Ordinance substantiate that the action taken is necessary to 
comply with the decisions of the Court and the GMHB. The Board is satisfied that the CARA 
mapping as contained in this amendment to Title 16C is consistent with DOE Guidance document 
05-10-028 and that the County has used the appropriate measures available to properly designate 
CARA as provided by Statute and Washington Administrative Code. 

SeetlOD 2. Adoption. The document attached hereto as Exhibit A and entitled Proposed Amendments 
the Critical Areas Ordinance, is hereby adopted as an official control required by RCW 36.70A. The 
amendments shall be made to YCC Title 16C and codified as amendatory sections to YCC Title 16C. 
This Title shall apply to all unincorporated lands under Yakima County's land use jurisdiction, except for 
lands under jurisdiction of the Shoreline Management Act (RCW 90.58). 

Section 3. Severability. If any section, sentence, clause, or phrase of the amended YCe Title 16C as 
contained in Exhibit A to this ordinance should be held to be invalid or unconstitutional by anybody or 
court with authority and jurisdiction, such invalidity or unconstitutionality shall not affect the validity or 
constitutionality of any other section, clause or phrase of the adopted YCe Title. 

Seetion 4. Effective Date. This ordinance as amended by Section 2 herein and Exhibit A shall be 
effective at 12:01 a.m. on July 12,2011. 

Constituting the BOQI'd of County Commissioner, 
for Yakil1UJ County. Washington 

G:\Loog RangeU0080MAAppeal\2007 appeal (08.I.ooIkl)\Exanptions\oni 6-2011_SE.docx 
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Sections: 

16C.03.01 

16C.03.02 

16C.03.03 
16C.03.04 

16C.03.0S 
HJC.~.Qfi 

HiC.~.Q7 
leC.Qa.Q8 
leC.Ga.Q9 

16C.03.10 

EXHIBIT A 
to Ordinance 6-2011 

Chapter 16C.03 
APPUCATION AND REVIEW PROCEDURES 

General Provisions 
Critical Area Development Authorization Required 

Inquiry and Early Assistance 
Critical Area Identification Form and Critical Areas Reports 

Pre~application Conference 
Technical Assistance Conference 

Abbreviated Review Alternatives 
Minor Activities Allowed without a Permit ef "&emptieR 
.8JURpti9R: P:feeeEiaml &'ettaifeJBeftts 

. BxemptieR6 fer ~legieally &.eletee CPitieel Are88, Wetl8R85 

BXeRlptiefts fer \JplaM '},rjIEllife HaBitat aM: HaBitats efbeeel ImpeABBee 
DevelepmeRt AiH6ePi5!&ti9ftS 
Mitigation requirements 

General Provisions 

16C.03.01 CrItical Area Development Anthorlzation Reqnired 
1) No new development, construction or use shall occur within a designated critical area 

without obtaining a development authorization in accordance with the provisions of this title, 
except for those provided for in section 16C.03.0S (Minor Activities Allowed without a 
PeIDlit SF Bxempti9R:). EXeHll'tieRs, 88 I're¥iEieEi ter iH seetislHI l(iC.Q3.Q7 tilfeagk 
lfiC.Q3.Q9, shall 'he eeR6iEiefeEi as Eie:r:elepmeRt a1HAePi~tieft. 

Inquiry and Early Assistance 

16C.03.01 Critical Area Identification Form and Critical Area Report Reqnirements. 
1) Prior to the review or consideration of any proposed development, construction or use, 

except those provided under Applicability (16C.01.0S). and Minor Activities Allowed 
Without a Permit er BKemptiea (16C.03.0S). the County shall consider available information 
to detennine if a critical area is likely to be present. The presence of a critical area found on 
the paper and electronic maps within or adjacent to the property proposed for development is 
sufficient foundation for the Administrative Official to require preparation of a critical area 
identification form, provided by the department, and a preliminary site plan. This critical area 
identification form and preliminary site plan may be one piece of infonnation used to analyze 
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how a critical area could be affected by a development proposal. To the extent possible, all 
critical area features must be identified on the critical area identification form and shown on 
the preliminary site plan prior to the Administrative Official determining whether the 
development is subject to this title. 

16C.03.03 Pre-application Conference 

I 7) Detennine whether the project requires a permit. ands&n a8 13f8eeSSe6 as QB e1EeBtf)aaa, 
. 9f if Rat, what type of pennits or reviews may be needed. Final detennination of 

necessary permits will be made based on the project design and submittal materials; 

16C.03.0S Minor Acdvities Allowed without a Permit SF i:J£Smp&iSR. 

1) The following activities are included under 16C.O 1.05(1) (Applicability) and are allowed 
without a pennit af 9Kemptiaa: 
a) Maintenance of existing, lawfully established areas of crop vegetation, landscaping 

(including paths and trails) or gardens within a regulated critical area or its buffer. 
Examples include, harvesting or changing crops, mowing lawns, weeding, harvesting and 
replanting of garden crops, pruning, and planting of non-invasive ornamental vegetation 
or indigenous native species to maintain the general condition and extent of such areas. 
b-RttiHg 8eWft aes &Bd sftf:sas vREhift II aQffer is Bet 6e¥eFed H:B68f this pf9~~siea. a~ 
stay"''' e&¥e!'es ESe!' atIl enempti9B:. Excavation, filling, and construction of new 
landscaping features, such as concrete work, berms and walls, are not covered in this 
provision and are subject to review; 

b) Minor maintenance and/or repair of lawfully established structures that do not involve 
additional construction. earthwork or clearing. Examples include painting, trim or facing 
replacement, re-roofing, etc. Caftstmetiea or FefJlasement ef struetural el_ems is Bet 
severed iR tHis pfO'tisieft, alit mlly he ea'tered Hader 6ft MemptiOft. Cleaning canals, 
ditches, drains, wasteways etc. without expanding their original configuration is not 
considered additional earthwork, as long as the cleared materials are placed outside the 
stream corridor, wetlands, and buffers; 

c) Low impact activities such as biking, canoeing. viewing, nature study, photography. 
hunting. fishing, education or scientific research; 

d) Creation of unimproved private trails that do not cross streams or wetlands that are less 
than two (2) feet wide and do not involve placement offill or grubbing of vegetation; 

e) Planting of native vegetation; 
f) Noxious weed control outside vegetative buffers identified in Chapter 16C.06.16, except 

for area wide vegetation removaVgrubbing; 
g) Noxious weed control within vegetative buffers, if the criteria listed below are met. 

Control methods not meeting these criteria may still apply for a f9Stefatieft ~uRptiea. ef 
efher-development authorization as applicable: 
i) Hand removal/spraying of individual plants only; 
ii) No area wide vegetation removaVgrubbing. 

h) Agricultural and other accessory uses or structures that maintain the existing natural 
vegetation (rangeland, grazing. stock fences, outdoor recreation, etc.) 
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l(iC.9a.GCi )i;J(eJRpti9B PNeedllFa. Re..-i'tUBeBtll 
CeAam &e9v4ties &itS aslS are -lfRlJt frem seme permit preeesses BIld shall ill:steae he f9'/itw/e6 

8siBg Ifte pflgee6tt:fCts helew, Heept .Bat ¥leee. WHaM _em:paeBs pre~des ill: lfiC.OS.20.0fi, 
shall fellew pflgeedures estahlisliad te a6miHister Chapter lfiC.05 (Fleed Hazard Areas). 
I) l'.wy eKem:ptee de't'elepmeBt sftall he eensisteBt with: ~e pelieies MS pfe'lisiaM eftftis title. 
2) aHly tRese eevelepm8fHs that meet tAe pfeelSe terms ef eRe er mere ef ~e listeEl eKem:paens 

may Et8alify fer r8'lieVi tiHder these previsians. 
3) If ElBy part af a pFepeses sevelapmeftt is Ret eligihle fer eKem:paell:, theft a e.e7lelepment 

paRDit is FeEJ:~d fer t:lie emiN prepeses ge'lelepmeHt pFejest. 
4) WfteH a 9&'>'elal'meBt er H&e is prepesed tftllt eelS Ret eempl-y wit:li t:fte Bslli:; dimeBsiaRal and 

perfeffH8B:ee si_aras ef this title, SS8ft de· .. elepHIeBt . mHst alse eetlliH 8B ."'zSjHB&ell:t 
(lfiC.03.23). 

5) All eKempted aetiviaes shell Hse rell8eRa~de metliess te aveie impaets le sritieal areas. Ta he 
exempt fFem this title eaes lI:et gifJe p9Ffftissie8 te eegraEle a eritieal area er igRare risk Rm 
8aftH:a1 ~s: AflY iBeideRtal 98R'lage le, ar alteRltieB af, a erHieal aNa QI&t is Hat a 
ResessBry eateame af tee eJf:empted aetivity sMU: he festeree, rehabilitateS. ar replaeetl at t:fte 
re~eBsihle p8ft31's IJf:p8Hse, aeeaFEliftg le see~ieR lfiC.Ofi.23 (Reelama~iefij. 

a) The pfetJaReRt ef M exeHtfJt aetivity sMll SH8mit & wAUe&: NEtHest fer l'effBit exempti9ft te 
tfte l',dmiHistrah"fe Omeial tftat Qeserihes the aetilfity BREi states the exemptieR fIEluestetl 
The applisaRt shall sullmit ts ~ Aemi'Bismtti'ls Offieial a "'lriUsH e:JeooriptieH sf the prejeet 
tHat eemeastFates eefRJllia:Hee wi~ applieallie staneartis. 

7) THe f.4miHistflltilJe OQ.ieiai shall re,A.VI die exemptisH Fe~Hest te nrify that it eemplies I;.TMt:ft 
this tit-le. 

8) TAe f.emimslrati-ve Omeial shall appreTJe er deey the eHemptieH. 
9) A feRRal letter ef eKempti9B shall he preyie:Jed wheFe BIl eHampt &eti'~ is 6pPfeVe6 Hftd8f 

tHis title. it. eel'Y sf tke eJiemptieH shall lie kept eft Hie hy die t'tdmiftistRKj!1e Offieial: If &R 
_eHlptiell: e89Bet he graBteEl; t:iie AdRHlI:istrative Omeia} shall aeafj' tae applieBRt ill: ... Ritiag 
af tfte NaseR, at whish 911le the 6pplielHlt may pllfsae etRer PeHRit pMeesses Hftser this atle. 

1 Q) CeReitieHs may he attaehee te tfte appnwal ef eKempteEl Eievelepmeats &REller Hses as 
aeeessary te asStiN eeBliBHee eSRsisteH:ey sf the prejeet with this title. 

11) BKem:pt aeM7Aties are ieeRtified iR the fellawiRg leeatieHs. gaaft aeti'lities 8:f8 slateEl as 
&*empl hm tlte staBElanl develepfft8Ht peRRits eF Aeee:J aBi!ard peRRits. HeI;.Ve'/8f, .als 
pftwisieR Elees HElt HeHlpt an &eavity frefR ether permits ef FF/4ews that fRay he FeEtairee 
liBEler this title. 
a) These aetilJities listee iH seetleBS lfiC.O:lO:;r (SemptieBS hill HR-C.\, ans Wetlands) 8:Fe 

eKeHlpt fFeftl the staBElard de't'elepmeHt peRRit feEtmretHeHts fer Wetl8Res (laC.Q:;T), 811:d 
Hye:JrsJegieally RelateS Critieal.'\§eas Fea.wes (I'C.O{;,03); 

h) These aeti-lities listeS iR seetieBs lac'03.09 (BHetHptieHS fer Upl8:1ls 'Nilelife Qallitat 
CeRseIVagea Areas) are lJf:em:pt ifem. the st8:1leard e8'VelepmeRt permit FeEtl:1ifemeRts fer 
UplanEl Wil~ife Wallitat Ceaservatl9ft .'\i=eas (laC.Oa.ll); 

e) These aetivities listed ill: s8e9Ms laC.Q3 .98 (1~:J(8lRl'tielHi fer Geele@ieally WEBAielis 
1'\.Nas) &Fe sump' fRlHl the sl8B8BN Q8\relel'meBt permit fellHif8IBS11t8 fer Geelegieally 
~tml.eas 1-\£eaS (laC.g8); 
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e) These aetWities lisfee iB &eetiaBS H1C.QS.2Q.QfiQ aM exempt Hem tBe Reee Qai'la:f6 
PeRBit R*lUif.emeBt& 18£ FIssEl H8:i!!ar6 .'\J:eas (l"C.QS). 

1(iC.9~.OO EUlRptieBs fer Hydrelegieally Related CFitieal Areas, lIB" WetlaBds 
TIle fellewiag ee'felepmem aetivities are e*~t ft=e&t st&B8aFEi ee'felepmeRt peanits d!at life 
feElURe withift ',If.et.ltmds eesigaateEl iR ehaJ)tef H1C.Q7.Q2 (DesigiltlQeR &ft8 ~~g) aBe 
Hytlfelegieally ~18te8 GabBai 1\£e85 fea1:Bfes eesignate8 in. seeQ9B 1"G.QC'i.93 (HRCA 
Featu£es): 
1) GeBsWetisB at pfaetiees ftElffBal af Beaessaty fer [&ffttiBg, imgatieB, a&ti l'8RehiBg aeti-vities, 

iBeiaSiag agrieultural sep/iae reaes and: lltilitiiS, eeBstFaeQsa sf a hllI'ft 9f similar BgFisyl&!ra1 
swetuFe, aHS t:ke BSBSH=HatiaB and: maiRtenanee ef iff'igatiaB &tRietYl'es iRektSiBg hat ft9t 
limite8 te lleBS gates, pHmpmg faeilKies. aa8 iffigatieB ehamlels; previded, tAat a feealel ef 
&By siz!e, an preeessiBg pl8ftts, etfter aetivities efa s9HlfBereial nat\l£B, aBEL'e£ alt9f8ben efd!e 
BeBtew af tBe laftd hy 18l.'eliBg af MIliBg ether t8M that whieh f86lllts frem B9ffBal 
eulti¥fltiaB, shall Bet he eeBsitlereEi Bermal af Besessary farmiag Sf mnefting aetivities. A 
"fee81st" shall he 11ft 8BelasH,e Sf [aeility asiS ef Bapahle efheiBg liSe8 fef feediBg livesteek 
hay, graiB; silage. er ather li'festeBk fee&; alit sliall Bet inelyee 1886 fer grB'fMBg SfepS sr 
v-egetatiSB fef li'\'eMeek fee8iBg &BEL'el gFBi!!iBg, Bal shall it iBslYEle ft9fft'l61 li"festeek 
... liBteRBg speratisR6; 

2) NaRRal maiBteRanee ef FBpair ef existiBg stnletures ar ae'JelepmeBts, iRelueiBg damage hy 
8eeideRt, are, Sf elemeBts. "Nama! mtHatefliHiEII'" iHelt:MIBs tH8se QS1Ia! &em 'a pfB\'BBt a 
seelmB, lapse, af eessatisB Hem a lawRtily estitBlishee eaBditiaB. "WeRRal repair" means te 
restare a eevelapmeat ts a state eeIBfJar8Ble ta its eriginal s9BElitieB, iBSIadiBg BIlt net 
limite8 te its sll!e, SHape, eeBHgQf8:ti9B, lesatieR aBe euteFBal 8ppeB:f8:Ree, witlliB a 
feaseaahle perlee after eeellY af partial sestrH:eti9B, eJEeept where repair m'lelves tetel 
feplaeemet\t 'hrfl:ieh is Bet saHH1l9ft pmetiee 8f BaNses Stlaslamial as'ferse efre~ te the 
eBVH=elHHeRt. ReplaeemBBt ef a stme~re 9f eevelepmeBt may Be aHtheAI!N as repalr where 
saeB replaeelft8Bt is the eeHlftteB methae af Fepal' fer the type af 6we~N Sf e8l'.'elepmeHt 
Ilft8 the FeplaeelfteBt st:Neaife ef e9'\'elepmBHt is eempa'f8hle te t:ke sagmal stNehlfe af 
88l.'el9j3ftleffi inelll6iRg ay' Bat liHtited te its sii'le, shape, eeBfigHf8tiaB; leeatiBB an8 extefflal 
appeaF8Hee, aBe the replaeemeBt eees Ret eBtise Bti6iti9ft81 sHhstaBtial aWlefse efreets ta d!e 
eB¥ifaBftleRt The Reed fef' fBJ'laeemeat resNkiBg frem a Begleet afmaiat8BaRee 8B8 repair is 
HEit eeflSideFes a e9HHft9R lIled!ee Bf repair. ReplaeemeR:t sf ReB eeHfen:BiBg uses 9f 
{aBilities 1IIay alse he sa9jeet te seetiaR 1~C.Q3.2~ (NeB eSBfeffBiBg Uses 8Ad Fasilities); 

3) '8mergeBsy eanstmetiae BBeessary te prateet Pl'Elp8fty fI:em &am. hy tfte elBlfteRts. 1"di 
"emetgeRey" is aR HRBfttisipateEi &BS immiBeBt IF.f'B8t, wfiieH fBfItiHw iRlMeEliBte aetiaB er 
fespeBse ·.vit:ftiR a hme peried tee Baef ta alia ... , fetl eempli&Bee with this title. The fellawiRg 
eriteria myst exist te El:yali~ iHiY aeheR YB4er an emBfgeBsy pf9¥isisa: 
a) Tllere must ae aB immediate tMeat te life, pHhlie af private pf9p~, ar aB iHHBeEIiate 

tareat of SeftSHS 8B':iraIllBental aegFadatiaH arismg fFom a ft8t1iml e9B8ibBll 9f teeflBieal 
ineiee~ 

e) The eHlBfgeBeY respeBse HMlBt ~e eaMiAed ta tlte aeti9B Beaessaty te pf9test life sr 
preperty from samage; 

e) The seepe ef d!e eRlBfg8BSy respBRse ml:l6t he limited is the 'Nark BeGesSary ta relieve the 
immediate thFeat; 
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a) 'The emergeaey reSfJ9Bse applies aR1;' ta tile IJeriaG af time iB wkieh the a6t68l emergeaey 
eHiMe; 

e} The feEltiest Rftlst hi aeeemp8llies By a ,aid 'limit appliestiaa af 8 MEtaest fef s HeR 
eHllI'geRSY H8IBJJtiaR. SuhMKtal ftl'laWMeMs Beyea8 aaRBal Hemp&iaR sa9mittal 
teq6ifeMeats Sf9 J.vai 7led URbI aftef the emerge&ey is deemeS shINeS. .".ts seaR Il8 die 
etBlfg8Rey is deemed abated hy sIJIJFeJJriate aH:thefiaes, eempli&ftee ')lith die 
Mtaif9lBeRts af this title is f1Etai£e8, 8Bd may iRelH4e feMayal sf the emergeRsy 
eeRstrlilea9R jfBSR sReWral e88SWe4isR me89Y:l'eS eBB &deEt_ely deal ... Ath site issaes. 

4) The sIJeRltisa, maiftteRaRee 8f eenstNetieR af saBals, watep,vays, 8faHtS; FefjeR'ail'S, af at1ter 
m&raftl&ae faeil*ies that Raw eKis! af are hefeiRafter sreMes af a8\relepeA Il8 Ii pilA ef IlIl 
irfigatiaR 8!1'stem; 

3) OpelatieR and maiBteRBRee sf an,r system af aHies, aKekes, RiRS, Sf ather faeilities eKistiag 
aR July 12, 1994, effeetive flate 8f tRis CHtieal J'\aeas OrdiBaRee. fer led Ret WithiR 
SheftlliRe juAs6iea9ll, wlliell 'Nt'We eftllHeEl, a8\<'ela,eEl, al u&iliZ!eA ,AIBarUy 8S a IJ8I't af BB 
a8fieulMaI draiBage aRs mlEiBg system; , 

~) Aft'j ,rejlet w4th Ii eertifisatiaR Rem tile ge'lerRar pUFSlHlHt ta Map'. SQ.iQ RGW (~Refgy 
faeiliaes site leeati~; 

7) Site eKplafaft9R ftBd iBYestig&a9ll aeayiaes that 8M pf9ftl£j:tlisHe te preIJaraft9R af an 
applisatiaR fer 6ev'elepmeBt autMAl!5aaeR Y:Rd8f this eftapteF, if: 
a) The aeti ... ti~· vl-ill :M,'e Ha sigAifisaftt l18>let'8e impaet aR tile elMf8llRleBt iBSlH8:iRg allt Rat 

limttes le fisk, wilalife, fiM ef wilalife haaitat, water ~1l6Iity, MS Bestiletie values; 
h) The aea¥ity dees Hat iRYalr"e *hoe mstallstiaa af any stmeture, 8ft8 apeH eaMpletieR ef the 

aetivity tile "'egetatiBa BRa loa eeRfigY.flJtiBH Bf lke site 8M re~9Fea te eoouiitieHs 
eKistiRg heCere the aeti'l-ity; 

8) TIte presess aftemeTl-iRg er eeRifeUing Bqllatie muEieus " .. eEls, as alfiRed ift &C'.1f t+.a~.Q.Q 
fBeMrel ef sIJartiaa aBEl pl:IfPle 1easestfife), 1:hreagll the llse af 88 Ileraieiae af Btker keMmeRt 
met1teas BppHeable ta • .... eeEl eaBtFel ihat are resaBUReRd:ea ay a fiRai erwirefllBeRtal imPll6t 
staiemeRt IJHalisheEl ay the DepaftlBeBt Bf 1\gFteultti£e af tite DepattmeBt af 6ea1egy jeiRtly 
with BtBer state &geRBies aneer ehaptef 43.21C &C'N (S8PA); 

9) TIte f8&la'{al af trees that are BU8ftieUS, IJasiftg B threat te puelie s~, af ,asiag 0 
immiReRt Ask af6amage te ,wJ&te fH'epefty, he eMeal areas Md huffers.; pre¥i8ed diet: 
B) A dead tree wilma 8 haAer may he skarteRe8 te the pemt tbat the tree will Rat slrilEe a 

stflietllTtl 9f deflMs '{wsle par\QRg are&: The FeR18lRSer shall he maiRtaineEl te pre¥ide 
wilelile haeitat, 'Aes~Rg 1eeatl9Rs aBd: peRlh sites. A f8Hl8iREler less th8ft tell (1~ feet tall 
may he f9H1a'/ea sa'fRpletely; 

B) A diseasea af aa:magetl H'ee may he MmBv'ee as aetermiaed apprepAate By ~ 
f.dministratfrle Oifieial; 

e) The f8mBvee ,artiaR af kees sheQ}a he ,lassa widiiB die '/egetaaTl8 8lltier area as 
yAlalife :Maitat, llRless it ",-ill iBteri'eFe with a malRtaiMd vigetati8R &fea laeRtifieEl 1ft 
sestlaR 1~C.Q3.QS(a) (MiRe!' Pletizlities), af \tBless the AdmiBistFaafJ8 Ofiieial aetef'lDiRes 
atRervAse. PartiaRs Bf trees te he FeHI:8'leEl Rem die ay. area Maula a8 fel1eElle ~ 
aater edge Bf 8 T.'egetative aHffer anQ dr._ aat. Heavy e~iplBlilt is Ret aUeweEl 
vAdiiR tfte \ndfer, e*eept • .... ithiA areas is_iiteS ill 1~G.Q3.QS~) (J-IiBSl 1~eaTl-itie8). 

D8fflliges ApaA8B r;eg8tati9R 'fR\lst ge f81'aifea; 
a) "8aeh kee that is iHleS af tappee shell ae replaeed iH a Humner aeeeptaale ta die 

Aeministrati"l'e Ofiieial. 
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lfiC.9l.08 K.empliBaS lep GeelegieaUy H_apdQ.s 1~eas 
The rellewiBg Elel'lelepmeRt aetii'rities Ift'e eJte~t Hem steElanl Ele1lelepmeat peHHits hit 8fe 

FeIlWeEi fef Ceelegieally Ha28f6ess ,\:FeE ElesigHlKeEl iR eb&pier H'C.QS: 
a) .Ad16iti9tlB *9 eF alteratiea ef eJEistiRg siRgle family FesiEieeees; 
e~ Uses anEl saFfaee ElisMB&H:ees ~eleariRg 88B gRlBhiBg) tAat ea Ret iaelae8 8JieavalteR, fill 

er iffigatie:a; 
e) Skti6t~S less lkaft 299 s'la8Fe feet that Ift'e Ret aset! as a plaee ef e~le)'IBeat ef 

resiEietHle ~feBess. BRees, gHeBes, ete.); 
El) Oil, ges, WiRB 91' ethel" eKl'ler&tieR tARt Elass Bet iReluEle eHplesiaflB, feB, eKeaVaaeR af 

filh 

16C.OO.09 EHlRptieRS reF {Jplaad Wildlife Hahilat aad Hahifats sri.seallmpeNae 
The feUs·nHtg Eiw/elapmeRt aeti'riaes Bfe sKempt ReHl staMaM Eievelel'lReat peRBits that &fe 

r8qyireEi faf Ut*and WilEilife HaBitat C9tlBePllKiaR :AHaB eesigRRtet! is seeti8B HiC.9€i.ll: 
a) Agaealtar:al BRe etftet' aeeess9fY ases ef stfHet;ares that ma:f:Rtaift tAe eJtistiHg BStur-al 

veg~ati9fl (Faftgskuu4 gFII:I!iiag, steek feRees, elHQe9F ~ea, ete.); 
8~ ,\Roy ElevelepmeM ~ asseeiateEi faeilities .. vith less thaa a Yl aeFe ef ciisturheee &feB ea 

mfisttag lets; 
6) Ne'N anve'.r,'ays ef feeds less !haft Yt mile ift leagtk; 
El) fLtieiti9Bs te ef altemti8R efeKistiRg siegle fsRHly resiee&ees &Be 8sseei&tN faeilities. 
e) Sah8i7}isiea GeasiMeRt 'fIIr.itA li!IeHiBg distJ:iets, waR rea4s tetaliRg less tkaR: a lf2mile ia 

leRgth ef less. Clasteriag te FeeY68 inHastm6tare is eBGearaged; 

Table 3-1 
General Permits or Reviews 

Standard Development. Standard development projects include any development not subject to 
RCW Chapter 90.58, the Shoreline Management Act. 
~lEempti9as. eKe.eas are geBefaUy MiRef aeti"'ities diat ee Ret ReeEl te ge thfesga die lJemlit 

Specific Permits 
Adjustment. Administrative Adjustments are used outside Shoreline jurisdiction when a project 
needs to reduce or adjust a development standard. 
Non-conforming Use or Facility Alteration. Non-conforming Use or Facility Alterations are 
necessary when an existing legal use that currently does not confonn to this title is to be altered. 
Minor revisions to •• Existing Permit. Minor Revisions to an Existing Permit allow simplified 
review of certain changes to a project that has previously received a permit. 
Reasonable Vse Exceptio.s. Reasonable Use Exceptions provide an alternative to landowners 
when all reasonable use of a property has been prohibited. 
Flood Hazard Permit. A Flood Hazard Permit is required for activities within floodplains. It is 
different in that it has special administrative provisions~ and may include many ofthe specific 
permit types noted above within it, which are described in chapters 16C.OS.20 through 16C.OS.72. 
It is focused mainly on construction methods~ but may include site design to minimize impacts to 
adjacent properties or resources~ or to locate the proposed development in areas where depth and 
velocity of floodwaters during the base flood do not exceed the current standards for construction 
of human occupied structures or safe access. 
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16C.03.26 Non-Conforming Uses and FaciUties 
Non-Conforming Uses and Facilities are classified as either conforming uses with non­
conforming structures or areas, or as non-conforming use~ as described in subsection 1 below. 
Both types have different review processes and decision criteria, as provided below in 
subsections 2 and 3. 
I) Classification Criteria - There may be situations that do not conform to the standards or 

regulations of this title. These situations are characterized as: 
a) No.~nrorming Uses. Uses of a structure or land that were lawfully established at the 

time of their initiation but are currently prohibited by this title are non-conforming uses, 
and may utilize structures or land areas that are also non-conforming. A non-confonning 
use that is discontinued for any reason for more than one year shall have a presumption of 
intent to abandon, shall not be re-established. and shall lose its non...oonforming status, 
unless an Adjustment (16C.03.23) is obtained to extend the length of time, based. on 
documentation showing that an intent to abandon did not exist during the period of 
discontinuance. An Adjustment request may be submitted after the deadline has passed. 
hI the case of destruction or damage where reconstruction costs exceed 50010 of the 
assessed value, the structure shall not be rebuilt; 

b) CODforming Uses with Non-coDformbtg Structures or Areas are structures or areas for 
confonning uses that were lawfully established at the time of their initiatio~ but currently 
do not conform to the bulk, dimensional or other development standards of this title. 
Structures or areas in locations approved under a permit shall not be considered non­
conforming. Non-conforming outdoor areas that have not been used or maintained for 5 
consecutive years shall lose their non-conforming status and may not be reestablished; 

c) Any non-conforming structure, area, or use may be maintained with ordinary care 
according to the provisions in 16C.Ol.05 (Applicability) and 16C.03.05 (Minor Activities 
Allowed without a Permit 8f ~emptieR) BRa l~C,gl.Q4i ~8n8lRptjeB5 Pfeee6Hfal 
IleEfBiremeats), and do not require additional review Wlder these non~conforming 
provisions. 

16C.06.11 Use Classifications 
For purposes of this chapter, the components of any development, construction, or use requiring 
a critical area development authorization shall be classified as provided below, and shall conform 
with the development standards applicable to the classification provided in 16C.06.13 through 
16C.06.15, except for those activities listed in Section 16C.03.05 (Minor Activities Allowed 
without a Permit Sf sempa8R): 

16C.09.03 Mapping 
Mappine Methodology - The CARA are depicted in the map titled ''Critical Aquifer Recharge 
Areas of Yakima CoWltyt'. The CARA map was developed through a geographic infonnation 
system (GIS) analysis using the methodology outlined in the Washington Department of Ecology 
"Critical Aquifer Recharge Area- Guidance Document" (Publication 05-10-028). This map 
depicts the general location of the critical aquifer recharge areas designated in YCC 16C.09.02. 
Yakima County has developed a GIS database of the CARA map that shows the location and 
extent of critical aquifer recharge areas. This database will be used by the COWlty to detennine 
whether proposed developments could potentially impact CARA. All applications for 

Exhibit A to Ordinance 6-2011 Page 7 



.. 

development within the County that are located within a mapped CARA will be required to 
follow the performance standards of this chapter. The CARA map estimates areas of moderate, 
high and extreme susceptibility to contamination, in addition to wellhead protection areas. To 
characterize hydrogeologic susceptibility of the recharge area to contamination, the GIS analysis 
used the following physical characteristics: 

a) Depth to ground water; 
b) Soil (texture. permeability, and contaminant attenuation properties); 
c) Geologic material permeability; 
d) Recharge (amount of water applied to the land surface. including precipitation and 

irrigation). 
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