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A.   ACCEPTANCE OF STATE’S CONCESSION ON ISSUE 1 AND  

ACKNOWLEDGEMENT THAT STATE IS CORRECT THAT 

 ISSUE 2 SHOULD BE RESOLVED IN STATE’S FAVOR. 

Issue 1.  The sentencing court did not have the statutory authority 

to impose a sentence of community custody of 36 months where 

only 18 months is authorized for the offense under RCW 

9.94A.701, the statute authorizing community custody. 

 

By Amended Brief of Respondent, the State concedes this issue 

and agrees that the matter should be remanded for resentencing to a term 

of 18 months.  Amended Brief of Respondent at pp. 2–4.  Mr. McClure 

accepts the State’s concession. 

Issue 2.  The sentencing court violated due process and exceeded 

its statutory authority by imposing a certain condition of 

community custody that is neither authorized by statute nor crime-

related. 

 

Mr. McClure challenged a portion of the sentencing condition 

“[t]hat the defendant shall] not own, use, or possess firearms or 

ammunition”; in particular, that RCW 9.41.040 only prohibits a convicted 

felon from owning, possession or having in his control a firearm.  Brief of 

Appellant at pp. 4–5 (citing CP 52, ¶ 4.2(B) (6)).  Appellant was unaware, 

and the State correctly points out, that where a felony offender is under the 

supervision of the Department of Corrections, RCW 9.41.045 imposes a 

mandatory sentence requirement that extends the prohibition to include 
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ammunition.  Amended Brief of Respondent at pp. 2–4.  Mr. McClure 

therefore agrees that this issue should be resolved in the State’s favor.  

B. CONCLUSION 

 The matter should be remanded for resentencing, to correct the 

term of community custody to 18 months.  The trial court’s imposition of 

the condition prohibiting ammunition as well as firearms should be 

affirmed.   It further appears that Mr. McClure has not filed a Statement of 

Additional Grounds for Review. Thus, undersigned counsel requests that 

the Court issue the mandate immediately so that resentencing may take 

place.  

 Respectfully submitted on February 12, 2012. 
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